








Moreover, there is nothing to suggest that the company lacked the authority to adopt the bylaws
at the time of shareholder approval®® or at least describe their content.*’

Subsection (1)(10) is designed to allow for the exclusion of proposals that have already
been implemented. To the extent that implementation is conditioned upon future actions that are
material in content and uncertain in timing, this element is not present.

[1I. Conclusion

The rational underlying the two letters is troubling. Left unaddressed, they will
encourage the use of holding periods even where such holding periods have the potential to
eliminate the very rights sought by shareholders.

The staff should, in its review of Rule 14a-8, correct any misconception suggested by
these letters. The staff should reiterate that the burden of establishing the availability of (1)(10) is
on the company and that no action relief will be conditioned upon a sufficient showing from the
company as to the effect of any change to a shareholder proposal. Specifically with respect to
holding periods, the staff should emphasize that a finding of substantial implementation cannot
occur absent some kind of assessment of the impact on share eligibility. The staff should also

promptly in the event of any decrease in the net long position held by such stockholder or beneficial owner
following the delivery of such Special Meeting Request and prior to the Stockholder Requested Special Meeting and
an acknowledgement that any such decrease shall be deemed to be a revocation of such Special Meeting Request by
such stockholder or beneficial owner to the extent of such reduction, (vii) contain any other information that would
be required to be provided by a stockholder seeking to bring an item of business before an annual meeting of
stockholders pursuant to Article I, Section 11 of these Bylaws, and, (viii) if the purpose of the Stockholder
Requested Special Meeting includes the election of one or more Directors, contain any other information that would
be required to be set forth with respect to a proposed nominee pursuant to Article III, Section 4 of these Bylaws.
Each stockholder making a Special Meeting Request and each beneficial owner, it any, on whose behalf the Special
Meeting Request is being made is required to update such Special Meeting Request delivered pursuant to this
Section 2 in accordance with the requirements of Article II, Section 11 and Article III, Section 4 of these Bylaws.
Any requesting stockholder may revoke his, her or its Special Meeting Request at any time prior to the Stockholder
Requested Special Meeting by written revocation delivered to the secretary of the Corporation at the principal
executive offices of the Corporation. If at any time after sixty (60) days following the earliest dated Special Meeting
Request, the unrevoked (whether by specific written revocation or by a reduction in the net long position held by
such stockholder, as described above) valid Special Meeting Requests represent in the aggregate less than the
Requisite Percentage, there shall be no requirement to hold a Stockholder Requested Special Meeting.”).

38 The proxy statement did note that “[a] shareholder’s ‘net long position’ is the amount of shares in which the
shareholder holds a positive (i.e., “long”) economic interest, reduced by the amount of shares in which the
shareholder holds a negative (i.e., “short”) economic interest” but did not otherwise provide any specific language or
more precise guidance. See AGL Resources Proxy Statement, at 79.

3% See Section 7.4, Bylaws, AGL Resources, Inc. (as amended, April 28, 2015), http://media.corporate-

ir.net/media files/IROL/79/79511/AGLR_CorporateBylLaws.pdf See also
http://www.sec.gov/Archives/edgar/data/1004155/000100415514000040/exhibit_3-1.htm

0 The proxy statement submitted by the company to shareholders did not set out the text of the bylaws or otherwise
define the requisite terms. The proxy statement, but not the no action request, did note that “[a] shareholder’s “net
long position’ is the amount of shares in which the shareholder holds a positive (i.e., “long”) economic interest,
reduced by the amount of shares in which the shareholder holds a negative (i.e., “short”) economic interest™ but did
not otherwise provide any specific language or more precise guidance. See AGL Resources Proxy Statement, at 79.
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clarify that the imposition of a significant logistical burden can, standing alone, result in a failure
to substantially implement a shareholder proposal.

Finally, the staff should reiterate that a proposal will not be deemed to be substantially
implemented where implementation depends upon material contingencies within the control of
the board such as the future adoption of substantive bylaws, particularly in the absence of any
specific time frame for implementation or any detailed description of the content of the bylaws.

Thank you again for considering these concerns. 1’m happy to discuss this with you or
the staff of the Division.

With regards.

J. Robert Brown, Jr.

cc: 19review(@sec.gov
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