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MANDAMUS MUDDLE

NINTH CIRCUIT

Petitioner CVRA Primary Issue(s) Outcome
In re Amy & Vicky, Restitution Granted in part
710 F.3d 985 (2013). (to determine an

amount of
restitution),
Denied in part

In re Amy & Vicky, Restitution Denied
714 F.3d 1165 (2013).
In re Amy & Vicky, Restitution Denied, but
698 F.3d 1151 (2012), vacated by the
vacated and remanded Court and
sub nom. Amy and remanded
Vicky v. U.S. Dist.
Court, 134 S. Ct. 1959
(2014).
In re Andrich, 668 F.3d Victim definition/CVRA eligibility Denied
1050 (2011).

Kenna v. U.S. Dist. Hearing Granted (re right
Court, 435 F.3d 1011 to be heard and
(2006). to permit motion

for re-opening of
sentencing
proceeding)

In re Kenna, 453 F.3d Disclosure of presentence report Denied
1136 (2006).
In re K.K., 756 F.3d Privacy Denied (but
1169 (2014). ordered

preliminary in
camera review of
documents)

In re Mikhel, 453 F.3d Exclusion Granted in part
1137 (2006). (for trial court to

conduct CVRA
exclusion
analysis)

In re Morning Star Restitution Granted (to
Packing Co., 711 F.3d make restitution
1142 (2013). determination

using correct
standards)

In re Parker, Nos. 09- Victim definition/CVRA eligibility/ Granted (re
70529, 09-70533, 2009 Exclusion victim status and
U.S. App. LEXIS to make
10270 (Feb. 27, 2009). particularized

finding re
exclusion of
each petitioner)
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UNIVERSITY OF DENVER CRIMINAL LAW REvIEw

In re Stake Ctr. Restitution Denied (as
Locating, Inc., 717 F.3d premature)
1089 (2013).
In re Stake Ctr. Forfeiture Denied
Locating, Inc., 731 F.3d
949 (2013).

Williamson v. U.S. CVRA eligibility Denied
Dist. Court, No. 06-
74584 (Sept. 29,
2006).*
In re Zito, No. 09- Privacy Denied without
70554 (Feb. 26, 2009). prejudice

TENTH CIRCUIT
Petitioner CVRA Primary Issue(s) Outcome
In re Antrobus, 519 Victim definition/CVRA eligibility Denied
F.3d 1123 (2008).
In re Antrobus, No. 08- Victim definition/CVRA eligibility Denied
4013, 2008 U.S. App. discovery
LEXIS 27527 (Feb. 1,
2008).
In re Antrobus, 563 Victim definition/CVRA eligibility Denied
F.3d 1092 (2009). issue re-opening
In re Olesen, 447 F. Delay/Fairness Denied
App'x 868 (2011).
In re Pinson, No. I1- CVRA filing fee provisions Dismissed as
1425 (Oct. 14, 2011).* moot

ELEVENTH CIRCUIT
Petitioner CVRA Primary Issue(s) Outcome
In re Aquino, No. 12- Victim definition/CVRA eligibility/ Denied
11757-B (Apr. 6, 2012). Hearing

In re Aquino, No. 12- Victim definition/CVRA eligibility Denied
13238-B (June 22,
2012)
In re Instituto Victim definition/CVRA eligibility Denied
Costarricense de
Electricidad, Nos. 11-
12707-G, 11-12708-G
(June 17, 2011).
In re Miller, No. 06- Victim definition/CVRA eligibility Denied
15182 (Sept. 28,
2006).*
In re Searcy, No. 06- Victim definition/CVRA eligibility Denied
14951 (Sept. 15,
2006).*
In re Stewart, 552 F.3d Victim definition/CVRA eligibility/ Granted (re
1285 (2008). Hearing victim status)
In re Stewart, 641 F.3d Restitution Denied
1271 (2011).
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In re Wellcare Health Victim definition/CVRA eligibility/ Denied
Plans, Inc., 754 F.3d Restitution
1234 (2014).

DISTRICT OF COLUMBIA CIRCUIT
Petitioner CVRA Primary Issue(s) Outcome
In re Amy, 641 F.3d Restitution Granted in part
528 (2011). (to determine

amount of
restitution)

In re Chacin de Victim definition/CVRA eligibility Denied without
Henriquez, No. 10- prejudice to
3051, 2010 U.S. App. renewal
LEXIS 12129 (June 11,
2010).
In re Jacobsen, No. 05- Hearing Denied as moot
7086, 2005 U.S. App.
LEXIS 13990 (July 8,
2005).
Rodriguez v. Editor in Victim definition/CVRA eligibility Denied
Chief, Legal Times, No.
07-5234, 2008 U.S.
App. LEXIS 28154
(Apr. 23, 2008).*
Sieverding v. American Dismissed for
Bar Ass'n, No. 07- lack of
5126, 2007 U.S. App. prosecution
LEXIS 13756 (June 8,
2007).*

B. The Issues Addressed in CVRA Mandamus Petitions

As reflected in the CVRA Mandamus Outcomes Table, the issues most
frequently addressed in the mandamus petitions filed in the ten years since the CVRA's
enactment have concerned 1) the CVRA crime victim definition and petitioners' eligibility
for CVRA crime victim status; 2) the CVRA right to restitution; and 3) the CVRA
participatory rights to confer with the prosecutor, to notice of proceedings, not to be
excluded from the proceedings, and to be heard in the proceedings. 19" In all, 68 of the 73
CVRA mandamus petitions (93%) involve some aspect of these issues. Of the 50 petitions
in which the federal appellate courts have more fully addressed specific claims raised
pursuant to the CVRA, 45 (90%) address these issues. To illustrate the extent to which the
specific mandamus review standards have had an impact on the outcomes of CVRA
petitions addressing these issues, the following discussion of the outcomes of these 45
petitions is grouped by appellate circuit review standard. These three groups are, as
follows: the traditional mandamus review standard adopted by the Fifth, Sixth, Eighth,
Tenth, Eleventh, and District of Columbia Circuits; the more expansive review standards
adopted by the Second and Ninth Circuits, and arguably the Third Circuit; and the
"standardless" First, Fourth, and Seventh Circuits.99

198 See supra CVRA Mandamus Outcomes Table.
199 See id.; supra notes 46-192 and accompanying text (discussing the CVRA mandamus review standards); cf
infra note 343 (describing the outcomes regarding the five petitions that have raised other CVRA issues).
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1. CVRA Crime Victim Status

The issue most frequently addressed in the CVRA mandamus petitions resolved
thus far concerns petitioners' attempts to be deemed eligible "crime victims" for purposes
of asserting CVRA rights.20 0 In their mandamus review, the federal appellate courts have
thus considered federal trial courts' application of the CVRA "crime victim" definition,
i.e., whether a petitioner is a "person directly and proximately harmed as a result of the
commission of a Federal offense or an offense in the District of Columbia,"201 a definition
incorporating well-known concepts of causation and foreseeability of harm.2 02

a. More Expansive Review Standard Circuits

Utilizing their more expansive review standards, the Second and Ninth Circuits
have each reviewed two mandamus petitions dealing with a petitioner's eligibility for
CVRA crime victim status.20 3 Applying its abuse of discretion review standard, the
Second Circuit has denied mandamus in both of the cases it has considered.204 In In re
Local #46 Metallic Lathers Union,205 in which the defendant was convicted of a money
laundering conspiracy, the trial court determined that the defendant's subsequent use of
the laundered cash to make employee payments that deprived the petitioner union of
related union benefit funds did not make the union a CVRA victim of the defendant's

206
money laundering crime entitled to restitution. The trial court found that the defendant's

200 See supra CVRA Mandamus Outcomes Table.
201 18 U.S.C.A. § 3771(e) (West Pamp. 2014); see id. (identifying eligible representatives for minor,
incompetent, incapacitated, and deceased crime victims). During the discussion of the CVRA on the Senate
floor, Senator Jon Kyl, one of the CVRA's primary sponsors, stated that the legislation defined a "crime victim"
as a "person directly and proximately banned as a result of any offense, felony or misdemeanor. This is an
intentionally broad definition because all victims of crime deserve to have their rights protected, whether or not
they are the victim of the count charged." 150 CONG. REC. S4,270 (daily ed. Apr. 22, 2004) (statement of Sen.
Jon Kyl); accord id. (statement of Sen. Dianne Feinstein); see 150 CONG. REC. S 10,912 (daily ed. Oct. 9, 2004)
(statement of Sen. Jon Kyl) (indicating the inclusion of victims "whether or not they are the victim of the count
charged"). But see WR. HuffAsset Mgmt Co., 409 F.3d at 564 (stating that the CVRA does not confer rights
against "individuals who have not been convicted of a crime").
202 See, e.g., In re Fisher, 640 F.3d 645, 648 (5th Cir. 2011); In re McNulty, 597 F.3d 344, 349-53 (6th Cir.
2010); cf Aaronson, supra note 8, at 637-42 (discussing the CVRA victim definition); Kyl et al., supra note 8, at
594-95 (stating that the CVRA crime victim definition "invokes" the concept of foreseeability and is not limited
to the crime of conviction). The CVRA requirement of direct and proximate harm is similar to the crime victim
definition used in the primary federal restitution statutes:

[T]he term "victim" means a person directly and proximately harmed as a result of the
commission of an offense for which restitution may be ordered including, in the case of an
offense that involves as an element a scheme, conspiracy, or pattern of criminal activity,
any person directly harmed by the defendant's criminal conduct in the course of the
scheme, conspiracy, or pattern.

18 U.S.C.A. §§ 3663(a)(2), 3663A(a)(2) (West 2000 & Pamp. 2014) (defining victim status in the primary
federal discretionary and mandatory restitution provisions); see Kyl et al., supra note 8, at 594 & n.65 (stating
that the CVRA crime victim definition is "based on" these restitution statutes); cf 18 U.S.C.A. §§ 1593(c),
2248(c), 2259(c) (West 2000 & Supp. 2014) (defining a "victim" as "the individual hanned as a result of a
commission of' the applicable crime in the mandatory restitution provisions regarding human trafficking, sexual
abuse, and sexual exploitation and abuse of children).
203 The Third Circuit has not reviewed any mandamus petitions regarding this issue. See supra CVRA Mandamus
Outcomes Table.
204 See infra notes 205-12 and accompanying text (describing these petitions).,
205 568 F.3d 81 (2d Cir. 2009).
206 Id. at 85-88.
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2015 MANAMUSMUDDE215crime of conviction was complete at the moment the defendant received the cash.207 The
Second Circuit found that the trial court did not abuse its discretion in finding the union
was not directly and proximately harmed by the defendant's offense.2 08

In In re Galvis,209 the Second Circuit also found that the trial court did not abuse
its discretion in denying CVRA victim status to the mother of a decedent who was
murdered in Columbia by members of an organization that the offender led and regarding
which he was convicted in Columbia.2 10 The offender, however, was extradited to the
United States and convicted for drug conspiracy charges. 211 The appellate court found no
clear error in the trial court's factual finding that there was an insufficient causal
connection between the Columbian murder and the drug conspiracy conviction charge to
establish the direct and proximate harm required for CVRA victim status.2 12

Without a discussion of the specific facts in In re Andrich,2 13 the Ninth Circuit
found the trial court did not clearly err as a matter of law or abuse its discretion in
concluding that the CVRA rights did not apply to the petitioners.214 The appellate court
concluded that the mandamus petition should be denied under either the CVRA or its
traditional mandamus authority.2 15 On the other hand, again without a discussion of the
specific facts in In re Parker,216 the Ninth Circuit granted a CVRA mandamus petition

217
addressing crime victim status2. The appellate court found that the trial court had erred in
its conclusion that the petitioners in the underlying air pollution prosecution did not satisfy
the CVRA crime victim definition and thus were not eligible for the CVRA-prescribed

218determination concerning their exclusion from court proceedings.

b. Traditional Review Standard Circuits

The appellate circuits utilizing the traditional mandamus review standard have
also denied most, but not all, of the petitions regarding CVRA victim status. The Eleventh
Circuit has denied petitions in which the petitioner has actually played a role in the

207 Id. at 86.
208 Id. at 85 & n.2 (applying similar "victim" definition of applicable restitution statute (18 U.S.C.A. §
3663A(a)(2) (West 2000 & Pamp. 2014)) because the petitioner had presented its case under this provision).
Although the defendant planned to use the laundered money to pay employees in cash and thereby avoid taxes
and union obligations, he was only charged with and convicted of the money laundering crime. The appellate
court found the fact that the Government agreed not to charge the defendant for acts related to defrauding union
benefit funds further supported the trial court's determination that this conduct was separate from the money
laundering conviction offense. See id. at 86-87.
209 564 F.3d 170 (2d Cir. 2009).
210 Id. at 174-76.
211 Id. at 172.
212 See id. at 175-76; cf supra notes 60-65 and accompanying text (discussing the review standard).
213 668 F.3d 1050 (9th Cir. 2011).
214 

Id. at 1051.
215 

See id.; supra notes 73-78 and accompanying text (discussing the review standard). The petitioners had
asserted that they were victims of additional unrelated and uncharged federal offenses committed after the
defendant entered a plea to mail fraud. The trial court denied their motion to intervene in the criminal case and to
be heard at the defendant's sentencing. See United States v. McMahan, No. 8:07-cr-00249-CJC (C.D. Cal. Nov.
11,2011).
216 Nos. 09-70529, 09-70533, 2009 U.S. App. LEXIS 10270 (9th Cir. Feb. 27, 2009).
217 Id at *1.
218 See id.; infra notes 381-84 and accompanying text (discussing this petition); see also 18 U.S.C.A. §
3771(a)(3) (West Pamp. 2014); cf United Statesv. W.R. Grace, 597 F. Supp. 2d 1157, 1159-66(D. Mont. 2009)
(describing the basis of the trial court's findings regarding the petitioners' crime victim status), vacated, CR 05-
07-M-DWM, 2009 U.S. Dist. LEXIS 124996 (D. Mont. Feb. 27, 2009).
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underlying crime regarding which CVRA crime victim status has been sought.2 1 9 The
Sixth Circuit concluded that the trial court did not abuse its discretion in finding that an
employee, who refused to participate in his defendant company's antitrust conspiracy and
was subsequently fired and "blackballed" in the related industry, was not a CVRA victim
of the conspiracy and that the petitioner had not demonstrated a clear and indisputable
right to the writ.220 In two related mandamus proceedings, the Fifth Circuit considered a
trial court's denial of CVRA victim status to the petitioners who invested funds to gain
city approval and financing of housing projects that were granted to co-defendants who
engaged in a public corruption-related bribery conspiracy.2 2 1 The appellate court found
that the trial court's factual findings-that the petitioners' claims that they were directly
and proximately harmed by the defendants' bribery conspiracy were too speculative-
were not clearly erroneous, and the petitioners had not clearly and indisputably established
their CVRA victim status.222

In In re Antrobus,223 the Tenth Circuit considered a trial court's denial of CVRA
victim status to the parents of a decedent subsequently murdered (with others) with a gun

224the defendant illegally sold to the murderer when he was a juvenile. The appellate court
found that the trial court was not clearly wrong in concluding the defendant's crime of the
gun sale was "too factually and temporally attenuated" from the murder over seven
months later when the murderer was an adult, and that the murderer's acts were an

225
"independent, intervening cause" of the petitioners' daughter's death. Although
characterizing it as a "difficult case," the Tenth Circuit concluded that the petitioners had
not established a clear and indisputable right to the writ.22 6

219 See In re Wellcare Health Plans, Inc., 754 F.3d 1234, 1239 (11th Cir. 2014) (finding no clear abuse of
discretion in trial court denial of CVRA victim status to un-indicted co-conspirator and no showing of clear and
indisputable right to the writ); In re Aquino, No. 12-13238-B (11th Cir. June 22, 2012) (finding no clear error in
trial court denial of CVRA victim status to persons who sought fraudulent foreign worker visas from the offender
and her co-conspirators); In re Aquino, No. 12-11757-B (11th Cir. Apr. 6, 2012) (finding no clearly erroneous
factual findings or misapplication of law regarding the above-described victim status determination, actual trial
court affording of right to be heard regarding victim status, and no entitlement to relief under any potential
CVRA review standard); In re Instituto Costarricense de Electricidad, Nos. 11-12707-G, 11-12708-G (11th Cir.
June 17, 2011) (finding that the trial court did not clearly err in denying CVRA victim status to the entity that
functioned as the offenders' co-conspirator); cf 18 U.S.C.A. § 3771(d)(1) (prohibiting a person "accused of the
crime" from obtaining relief pursuant to the CVRA).
220 See In re McNulty, 597 F.3d 344, 349-53 (6th Cir. 2010); supra notes 136-37 and accompanying text
(discussing the review standard).
221 In re Fisher, 640 F.3d 645 (5th Cir.), reconsideration denied, 649 F.3d 401 (5th Cir. 2011); In re Fisher, No.
11-10006, 2011 U.S. App. LEXIS 26500 (5th Cir. Oct. 1, 2011).

222 Fisher, 640 F.3d at 647-50 (addressing trial court findings regarding speculation as to the role that the bribery
played in the award of city support to the co-defendants rather than the petitioners and the petitioners' decision to
invest funds in their projects); Fisher, 2011 U.S. App. LEXIS 26500, at * 1-4 (finding no clear and indisputable
error in the trial court's determination regarding the petitioners' victim status).
223 519 F.3d 1123 (10th Cir. 2008).
224 Id at 1123-24.

225 Id. at 1125-26 (quoting United States v. Hunter, No. 2:07CR307DAK, 2008 U.S. Dist. LEXIS 413, at *4-5
(D. Utah Jan. 3, 2008)).
226 See id. at 1125-26, 1130-3 1; supra notes 90-97, 104-10 and accompanying text (discussing the review
standard). A contested fact regarding the causation issue was whether the defendant had heard the murderer say,
at the time of the gun sale, that he intended to commit a bank robbery (i.e., a crime different than the one in
which the petitioners' daughter and others were murdered). The trial judge had stated that his determination of
CVRA victim status would not change even assuming the existence of this fact. SeeAntrobus, 519 F.3d at 1124,
1125 & n.1; United States v. Hunter, No. 2:07CR307DAK, 2008 U.S. Dist. LEXIS 1323, at *4 (D. Utah Jan. 8,
2008); see also In re Antrobus, 563 F.3d 1092, 1094 (10th Cir. 2009) (denying mandamus based on petitioners'
claim of newly discovered evidence establishing that the defendant heard the murderer say that he planned to rob
a bank with the gun purchased from the defendant); cf In re Antrobus, No. 08-4013, 2008 U.S. App. LEXIS
27527, at *7 (10th Cir. Feb. 1, 2008) (finding no clear abuse of discretion in trial court's denial of discovery of
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MANDAMUS MUDDLE

The federal appellate circuits utilizing the traditional mandamus review standard
have granted two CVRA mandamus petitions concerning CVRA crime victim status.2 27 In
In re Allen,228 the Fifth Circuit reviewed a petition in which the trial court, finding
insufficient evidence of harm, had initially denied the Government's motion to grant
victim status to identified community members who resided in the area of the defendants'
Clean Air Act violations.2 2 9 Four years later, and two months before sentencing, the
petitioners, now through their own pro bono counsel, again attempted to be declared
CVRA crime victims. The trial judge denied their request as untimely without addressing

230the merits of their claim. In its mandamus review of the trial court's action, the Fifth
Circuit found that the CVRA does not have a time limit for obtaining trial court relief that
would preclude the potential granting of relief under the facts of this case.2 3 1 The appellate
court found that the circuit's three-part mandamus standard was satisfied, including the
fact that it was clear and indisputable that no time bar prevented the trial court from
considering the new arguments made by the petitioners' counsel in support of their victim
status and the consequent appropriateness of the issuance of the writ.2 3 2 The Fifth Circuit
granted the petitioners' writ to require the trial court to consider the new arguments
presented by their counsel in support of the petitioners' victim status.233

In In re Stewart,234 the Eleventh Circuit considered a mandamus petition brought
by home purchasers seeking CVRA victim status regarding a defendant bank official who
conspired to deprive the bank of honest services by charging the petitioners an additional
mortgage brokerage fee which he and his co-conspirator split.2 3 5 The trial court found that
the petitioners were not victims of the defendant's conspiracy to deprive the bank of
honest services and denied their request to be heard.2 36 The appellate court rejected the
respondents' claim that the petitioners were not harmed by the conspiracy because their

Government investigative files and grand jury transcripts in petitioners' attempt to establish CVRA victim
status); supra notes 98-103 and accompanying text (describing this petition).

In denying mandamus in another case, the Sixth Circuit found it unnecessary to resolve the petitioners'
claim that the trial court had refused to recognize them as CVRA crime victims. Regardless whether the
petitioners met the CVRA crime victim definition, the appellate court found that the trial court had allowed the
petitioners a full opportunity for participation in the proceedings, as petitioners themselves acknowledged, and
had actually afforded them the status of CVRA crime victims. See In re Acker, 596 F.3d 370, 372-73 (6th Cir.
2010); supra notes 131-35 and accompanying text (discussing the review standard).

The District of Columbia Circuit denied without prejudice to renewal a mandamus petition seeking a writ
directing the trial court to decide the petitioners' CVRA victim status. Because this matter was already
proceeding toward resolution in the trial court, the appellate court determined that mandamus relief was not
currently warranted. See In re Chacin de Henriquez, No. 10-3051, 2010 U.S. App. LEXIS 12129, at *1-2 (D.C.
Cir. June 11, 2010).
227 See supra CVRA Mandamus Outcomes Table.
228 701 F.3d 734 (5th Cir. 2012).
229 Id. at 735.
230 Id.
231 Id.
232 Id.
233 Id.; compare United States v. Citgo Petroleum Corp., 893 F. Supp. 2d 848, 852-54 (S.D. Tex. 2012) (finding
that it had previously applied an incorrect legal standard to determine the community members' victim status,
reversing its prior ruling, and deeming the community members CVRA victims), with United States v. Citgo
Petroleum Corp., No. C-06-563, 2011 U.S. Dist. LEXIS 37371 (S.D. Tex. Apr. 5, 2011), reconsideration denied,
2011 U.S. Dist. LEXIS 82818 (S.D. Tex. July 27, 2011) (describing the basis of the trial court's initial ruling
regarding the community members' CVRA victim status). See generally Andrew Atkins, Note, A Complicated
Environment: The Problem with Extending Victims' Rights to Victims of Environmental Crimes, 67 WASH. &
LEE L. REv. 1623 (2010); Ashley Ferguson, Comment, We 're Victims, Too!: The Needfor Greater Protection of
Environmental Crime Victims Under the Crime Victims'Rights Act, 19 PENN ST. ENVTL. L. REv. 287 (2011).
234 552 F.3d 1285 (11th Cir. 2008).
235 Id. at 1286-87.
236 Id. at 1287.
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UNIVERSITY OF DENVER CRIMINAL LAW REVIEW

real estate developers had agreed to pay their closing costs, including the inflated
mortgage brokerage fee.2 3 7 The Eleventh Circuit found that the petitioners remained liable
to the bank for the closing costs, regardless of the developers' agreement to pay the
costs.2 38 As a result, the petitioners, as well as the bank, were directly and proximately
harmed by the conspiracy and were CVRA victims. The appellate court granted the writ
and ordered the trial court to recognize the petitioners as CVRA victims and afford them
the CVRA rights associated with this status.2 3 9

c. "Standardless" Review Circuits

The Fourth Circuit, which has not adopted a CVRA mandamus review standard,
has denied two mandamus petitions regarding a petitioner's crime victim status.24 0 One
petition involved the bankruptcy estate of an entity that the defendant had utilized to carry
out his health care fraud scheme. The appellate court found that neither the entity nor its
creditors were directly and proximately harmed by the defendant's fraud offenses.2 4 1 The
other petition involved a petitioner who had become addicted to a prescription drug she
used to treat chronic pain, and who sought CVRA victim status in the criminal prosecution

242of an entity accused of misbranding the drug with the intent to defraud or mislead.
Because the appellate court concluded that the petitioner's addiction-related harm was not
directly and proximately caused by the defendant's misbranding of the drug, she did not

243qualify as a victim of the crime charged.

2. Restitution

The CVRA provides crime victims the right to "full and timely restitution as
,,244provided in law. Thus, the CVRA does not provide an additional right to restitution for

CVRA crime victims, but ensures the provision of restitution to the degree afforded by

237 Id. at 1288-89.
238 Id. at 1289.
239 Id.; see supra note 152-55, infra note 400 and accompanying text (discussing this petition). But see Stewart,
552 F.3d at 1290 (Wilson, J., dissenting) (finding no clear abuse of discretion or clear and indisputable right to
the writ, as required under the traditional review standard). In finding that the petitioners had established their
CVRA victim status, the appellate court stated that, as long as the requisite harm was established, a CVRA
victim did not have to be named in the charging document or have an identity that constituted an element of the
crime. Id. at 1289.
240 See supra CVRA Mandamus Outcomes Table.
241 See In re Bankruptcy Estate of AGS, Inc., 565 F. App'x 172, 174-75 (4th Cir. 2014) (describing the
petitioner's ineligibility for restitution due to its lack of victim status); supra notes 179-82 and accompanying
text (discussing the review standard).
242 In re Doe, 264 F. App'x 260, 261 (4th Cir. Aug. 9, 2007).
243 See id. at 263-64 (describing the petitioner's ineligibility for restitution due to her lack of victim status). The
appellate court found that the petitioner did not allege that she directly relied on or was even aware of the drug
misbranding. Even assuming that she became aware of "common misperceptions" regarding the drug resulting
from the misbranding, the appellate court found the causation chain between the misbranding and the petitioner's
addiction was "too attenuated" to establish the requisite causation. See id.; cf id. at 264-65 (King, J., concurring)
(finding it unnecessary to resolve the causation issue in order to deny mandamus). The appellate court found it
unnecessary to determine the applicable review standard because it concluded that the petitioner would not be
entitled to relief even under the "lower standard" and concluded that the trial court did not abuse its discretion.
See id. at 262, 264; supra note 173-75 and accompanying text (discussing the review standard).

The Seventh Circuit denied a petition that the appellate court found was prematurely filed in that the trial
court had not expressly denied the petitioner CVRA victim status and was actually permitting the petitioner to
participate in the determination of victim status. See In re Oak Brook Bank, No. 06-2331 (7th Cir. May 12,
2006).
244 18 U.S.C.A. § 3771(a)(6) (West Pamp. 2014).
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other statutes.2 4 5 The federal statutes include both mandatory and discretionary restitution
provisions,2 4 6 with victim eligibility definitions in the primary restitution statutes similar
to the definition adopted in the CVRA. 2 47 Restitution is mandatory for all federal violent
and property crimes in which an "identifiable" victim has suffered a physical injury or
pecuniary loss. 248 Restitution is discretionary regarding other crimes. 249 Regarding
property crimes, however, restitution is not mandatory if the court determines that the
large number of victims makes restitution "impracticable" or the determination of
complex factual issues regarding a victim's loss would "complicate or prolong" the
sentencing process such that the burden on the sentencing process outweighs the need to
provide restitution.250 The court may also decline discretionary restitution if the
complication and prolongation of sentencing proceedings required to fashion a restitution

251order outweigh the need for restitution.

The CVRA restitution-related mandamus claims thus far include those described
in the previous section in which the petitioner was not deemed to be an eligible crime
victim either under the CVRA or restitution statutory definition or both, and thus was not

252eligible for restitution. They also include petitions, described in this section, by eligible
crime victims who have contested the denial or grant of restitution in their individual
cases. Almost half of these petitions involve the pursuit of restitution by two child
pornography victims in multiple appellate circuits.253

a. Restitution Petitions Generally

i. More Expansive Review Standard Circuits

Applying its abuse of discretion review standard in In re W.R. Huff Asset
Management Co., 254 the Second Circuit denied mandamus petitions brought by two groups
of claimants that had purchased securities from an entity associated with defendants
convicted of securities fraud. 255 The interrelated criminal, civil, and bankruptcy
proceedings involved potentially tens of thousands of victims. The petitioners sought to
vacate a settlement agreement incorporating forfeiture of defendant assets in lieu of

245 See Doe, 264 F. App'x at 262 n.2; In re W.R. Huff Asset Mgmt. Co., 409 F.3d 555, 563 (2d Cir. 2005); 150
CONG. REC. S4,268 (daily ed. Apr. 22, 2004) (statement of Sen. Jon Kyl) (stating that the CVRA restitution
right, in combination with the rights to be heard and confer with the prosecutor, "means that existing restitution
laws will be more effective"); accord id. (statement of Sen. Dianne Feinstein); see also 150 CONG. REC. S 10,911
(daily ed. Oct.9, 2004) (statement of Sen. Jon Kyl) (repeating this statement and adding an endorsement of the
"expansive definition" of restitution given in cited decisions); Kyl et al., supra note 8, at 610-11 (repeating this
statement and describing the interplay between the CVRA restitution right and the restitution statutes).
246 See infra notes 247-51 and accompanying text.
247 See supra notes 201-02 and accompanying text (discussing victim definitions).
248 18 U.S.C.A. § 3663A(c) (West 2000 & Pamp. 2014); see also 18 U.S.C.A. §§ 1593, 2248, 2259 (West 2000
& Supp. 2014) (describing the mandatory restitution provisions regarding human trafficking, sexual abuse, and
sexual exploitation and abuse of children).
249 18 U.S.C.A. § 3663 (West 2000 & Pamp. 2014); see also 18 U.S.C.A. § 3664 (West 2000 & Pamp. 2014)
(describing restitution procedures including an initial award of restitution in the full amount of the victim's loss).
250 18 U.S.C.A. § 3663A(c)(3).
251 See 18 U.S.C.A. § 3663(a)(1)(B)(ii).
252 See, e.g., In re Wellcare Health Plans, Inc., 754 F.3d 1234, 1240 (11th Cir. 2014); In re Bankr. Estate of AGS,
Inc., 565 F. App'x 172, 175 (4th Cir. 2014); In re Fisher, 640 F.3d 645, 650 (5th Cir.), reconsideration denied,
649 F.3d 401, 405 (5th Cir. 2011); In re Fisher, No. 11-10006, 2011 U.S. App. LEXIS 26500 (5th Cir. Oct. 1,
2011); In re McNulty, 597 F.3d 344, 353 (6th Cir. 2010); In re Local #46 Metallic Lathers Union, 568 F.3d 81,
88 (2d Cir. 2009); In re Galvis, 564 F.3d 170, 176 (2d Cir. 2009); In re Doe, 264 F. App'x 260, 264 (4th Cir.
Aug. 9, 2007).
253 See infra notes 254-327 and accompanying text.
254 409 F.3d 555 (2d Cir. 2005).
255 Id. at 564.
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restitution or a fine at sentencing and adopted in connection with a related non-prosecution
agreement that established a $715 million fund to compensate victims of the securities
fraud.256 The petitioners contended that the fund provided less than the required full
restitution for the fraud victims and further limited their opportunities for additional
recoveries by including releases and indemnifications for various defendants.25 7

The Second Circuit found that the trial court had not abused its discretion both in
finding that the number of crime victims and the complexity of determining victim losses
satisfied the above-described exceptions to the mandatory restitution provision and by
accepting the settlement agreement as "reasonable substitute restitution."2 58 The appellate
court further noted that the trial court's acceptance of the settlement in lieu of a complex
restitution determination with an uncertain recovery was consistent with the CVRA's
provision regarding prosecutions with multiple crime victims:259 "In a case where the
court finds that the number of crime victims makes it impracticable to accord all of the
crime victims the rights [identified in the CVRA], the court shall fashion a reasonable
procedure to give effect to this chapter that does not unduly complicate or prolong the
proceedings."2 6 0

In In re Morning Star Packing Co.,261 the Ninth Circuit, however, found that the
trial court had committed legal error in denying restitution to petitioners who claimed they
were entitled to mandatory restitution for the full amount of their losses caused by the

262defendant's crime. The trial court had based its denial on determinations that it "would
be an unduly complex and time-consuming exercise" to determine restitution, the
defendant could not financially satisfy a restitution award, and the victims could pursue
relief in civil proceedings.26 3 The appellate court concluded that the trial court committed
legal error by basing its denial on these factors because the defendant's financial capacity
and the availability of a civil remedy are not proper statutory factors to consider regarding

264
the imposition of mandatory restitution. In addition, the record was unclear whether the
trial court had conducted the required statutory balancing test that the burden on the

265sentencing process outweighed the need for restitution in the case. The Ninth Circuit
granted the mandamus petition and required the trial court to vacate its judgment denying
restitution and conduct further proceedings using appropriate factors to determine whether

266to award restitution in the case.

256 Id. at 557-59.
257 See id. at 560-61.
258 Id. at 563-64.
259 See id. at 564; supra notes 48-59; infra notes 344-51 and accompanying text (discussing this petition).
260 18 U.S.C.A. § 3771(d)(2) (West Pamp. 2014).
261 711 F.3d 1142 (9th Cir. 2013).
262 Id, at 1143-44.
263 id.

264 See id.
265 Id. at 1144.
266 See id. (applying provisions in 18 U.S.C.A. §§ 3663A, 3664 (West 2000 & Pamp. 2014)). The Ninth Circuit
denied, as "unripe," a restitution-related petition filed prior to the defendant's sentencing. In re Stake Center
Locating, Inc., 717 F.3d 1089, 1090 (9th Cir. 2013); cf In re Oak Brook Bank, No. 06-2331 (7th Cir. May 12,
2006) (denying the petitioner's restitution claim as premature without reference to a review standard). The Ninth
Circuit subsequently found that the trial court did not abuse its discretion or commit legal error by denying the
petitioner's motion to compel the Government to initiate forfeiture proceedings to obtain property "traceable" to
the defendant's crimes, in addition to the restitution already awarded to the petitioner. The appellate court found
that the CVRA did not provide a victim right to criminal forfeiture or impair the Government's "broad
discretion" regarding seeking such forfeiture. See In re Stake Center Locating, Inc., 731 F.3d 949, 950-51 (9th
Cir. 2013).
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ii. Traditional Review Standard Circuits

Applying traditional mandamus review standards in In re Allen, 267 the Fifth
Circuit denied a CVRA petition regarding which the trial court had denied restitution, in
part, based on a conclusion that the difficulties of determining restitution and resultant
burden on the sentencing process outweighed any need for restitution.26 8 The petition
concerned a Clean Air Act prosecution in which the trial court had determined that all
persons who lived near the refinery that caused the violation during a specified period,
demonstrated specified symptoms, and submitted victim impact statements by a specified
date would be deemed CVRA crime victims.269 Over 800 individuals submitted victim
impact statements and experts and over 90 victims had offered oral testimony in
connection with the restitution claims.27 0 The trial court found that the crime victims had
not established the factual basis for their restitution claims based on the presented
evidence and that the difficulties of determining restitution and resultant burden on the
sentencing process outweighed any need for restitution under the discretionary restitution
provisions.271 The Fifth Circuit found that the petitioners had not demonstrated that the
trial court clearly and indisputably erred in invoking this exception to the discretionary

272
grant of restitution.

In In re Acker,273 the Sixth Circuit denied a restitution-related petition after
adopting the traditional mandamus standard that included a required showing of a "clear
abuse of discretion."274 The petitioners sought 1) to vacate the plea agreement in this
antitrust prosecution that did not include restitution "in deference to" the related pending
civil litigation, and 2) to participate as parties to its renegotiation to include restitution.2 75

The appellate court found that the trial court had considered all appropriate factors and
had reasonably applied the exception to the grant of restitution for cases in which the
burden on the sentencing process due to a determination of restitution outweighed any
need for restitution. The Sixth Circuit found that the CVRA did not compel restitution in
this case and that the trial court had not abused its discretion in accepting the plea
agreement.276

In In re Stewart,277 the Eleventh Circuit denied a restitution-related petition prior
to its formal adoption of the traditional mandamus review standard, but based on its
conclusion that a petitioner showing of a clearly erroneous factual finding by the trial
court in denying restitution was required in the instant case regardless of what review
standard was applied.278 The appellate court agreed with the trial court that the petitioners'

267 568 F. App'x 314 (5th Cir. 2014).
268 

Id. at 315-16.

269 See id.; United States v. Citgo Petroleum Corp., No. C-06-563, 2014 U.S. Dist. LEXIS 60172 (S.D. Tex. Apr.
30, 2014); see also 18 U.S.C.A. § 3663 (West 2000 & Pamp. 2014); cf supra note 228-33 and accompanying
text (describing previous grant of mandamus for the trial court to consider additional arguments regarding the
petitioners' CVRA victim status and the trial court's subsequent redetermination of its previous denial of victim
status).
270 Allen, 568 F. App'x at 315.
271 See id. at 315-16.
272 See id. The Fifth Circuit denied two other restitution-related CVRA mandamus petitions. See In re
Community Housing Fund, No. 11-11155 (5th Cir. Dec. 9, 2011) (petition regarding restitution denied to the
petitioner fund controlled by the defendants); In re Butler, No. 06-20848 (5th Cir. Nov. 1, 2006) (petition denied
concerning an abated prosecution regarding which the petitioner claimed restitution).
273 596 F.3d 370 (6th Cir. 2010).
274 Id. at 372-73.
275 

Id. at 373.
276 See id.; supra notes 131-3 5, infira note 363 and accompanying text (discussing this petition).
277 641 F.3d 1271 (11th Cir. 2011).
278 Id. at 1274-75.
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claimed loss resulted from their builders' failure to complete their construction projects
and the resulting default on their construction loans rather than the defendant's fraudulent
collection of an additional mortgage brokerage fee. As a result, the petitioners were not
entitled to restitution from the defendant and the appellate court denied their mandamus
petition.279

b. "Amy" and "Vicky" Petitions

Seven CVRA mandamus petitions thus far have involved trial courts' application
of the specific mandatory restitution provision concerning sexual exploitation and abuse of
children.28 0 This provision requires mandatory restitution to an individual "harmed as a
result of' an applicable crime in the "full amount" of the victim's loss in specifically
identified areas, such as medical services, therapy, attorney's fees, and lost income, as
well as any other losses suffered as a "proximate result" of the crime.281 The CVRA
petitions have concerned one or both petitioners, designated by the pseudonyms "Amy"
and "Vicky," who were sexually abused as children and whose abusers filmed and
distributed images of the abuse. The petitions have addressed prosecutions in which Amy
or Vicky, or both, have sought restitution in the full amount of their losses-as much as
approximately $3.4 million for Amy and $1.3 million for Vicky-from defendants
subsequently convicted of possessing, transporting, or distributing child pornography that

2812included images of Amy and/or Vicky. In addressing these petitions, the appellate
courts reached different conclusions regarding whether all of a victim's claimed losses
must be proximately caused by a defendant's conduct or only the "catchall" non-specific
category of losses in the restitution statute. The Court ultimately resolved the conflict
among the circuits regarding the proximate causation requirement in Paroline v. United
States.283

i. Traditional Review Standard Circuits

Appellate circuits that had adopted traditional mandamus review standards
initially addressed CVRA petitions regarding this issue. The Fifth Circuit was the first to
address a CVRA mandamus petition filed by Amy regarding a child pornography
possession prosecution in which two images of Amy were found among a large number of

2814images of children on the defendant's computer. The trial court concluded that the

279 See id. at 1275 (finding that the petitioners approved the construction draws and were therefore on notice that
the bank would deduct the mortgage-related fee from them); supra notes 156-59 and accompanying text
(discussing the review standard); cf supra notes 234-39 and accompanying text (granting mandamus regarding
the petitioners' victim status).
280 See infra notes 281-327 and accompanying text.
281 See 18 U.S.C.A. § 2259 (West 2000).
282 In the years since the sexual abuse images were filmed, they have been widely circulated by and among third
parties. At least 35,000 images of Amy's abuse have been found among the evidence in over 3,200 child
pornography cases since 1998. Amy's restitution claim of approximately $3.4 million is based on the total
amount of her losses from the production, distribution, and possession of the images and primarily consists of
losses for future psychological care and lost income. Restitution has been ordered to Amy in amounts ranging
from $100 to over $3.5 million in at least 174 child pornography cases. See In re Amy Unknown, 701 F.3d 749,
752-53 & n.3 (5th Cir. 2012) (en banc), vacated and remanded sub nom. Paroline v. United States, 134 S. Ct.
1710 (2014). Vicky's losses of over $1.3 million primarily include lost income, counseling expenses, and
attorney's fees. She has received restitution to some extent in at least 309 prosecutions. See United States v.
Cantrelle, No. 2:11-cr-00542-GEB, 2013 U.S. Dist. LEXIS 53767, at *18-23 (E.D. Cal. Apr. 15, 2013).
283 134 S. Ct. at 1718, 1722-30; see infra notes 328-36 and accompanying text (discussing the Court's decision).
284 See In re Amy, 591 F.3d 792, 794 (5th Cir. 2009), reh g granted sub nom. In re Amy Unknown, 636 F.3d 190
(5th Cir. 2011), reh'g en banc granted, 701 F.3d at 749, vacated and remanded sub nom. Paroline, 134 S. Ct. at
1710
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Government had failed to establish that the defendant's conduct proximately caused any
of Amy's approximately $3.4 million loss and denied her any restitution.285 In its
mandamus review of the restitution determination, the initial appellate panel noted that
existing precedent in other circuits required a proximate causation showing for restitution
under this statute and that the Fifth Circuit had not yet construed this aspect of the
statute.286 This panel denied mandamus, finding that Amy had neither clearly nor
indisputably established the correctness of her contention that the statute did not require a
showing of proximate causation between the categories of her claimed losses and the
defendant's conduct. 287

On rehearing, a different appellate panel concluded that the trial court had clearly
and indisputably erred by requiring proximate causation as to all of Amy's losses as
opposed to only the catchall non-specific category of victim loss. The rehearing panel
granted the mandamus writ and remanded the matter for the determination of restitution
owed to Amy.288 The Fifth Circuit reheard Amy's petition en banc.28 The en banc court
recognized that the other circuits that had addressed the issue had concluded that the
sexual exploitation of children restitution statute requires a showing of proximate
causation between a defendant's criminal conduct and all categories of a victim's losses.
However, the en banc court concluded that the language and rationale of the statute
supported a limitation of the proximate causation requirement solely to the catchall
category of restitution losses.290

Pursuant to the Fifth Circuit en banc court's statutory interpretation, in order to
obtain restitution under the statute, a person must first establish victim status by
demonstrating that images possessed, received, or distributed by a defendant include an

291image(s) of the individual. Once victim status is established, the individual is entitled to
full restitution for all categories of losses specifically identified in the statute, e.g., medical
services and therapy, and any additional catchall categories of loss that the victim can
establish were proximately caused by the defendant's criminal conduct.292 In awarding
restitution in cases with multiple offenders, such as this, a trial court can use available

285 Id. at 794-95.
286 Id. at 794.
287 Id. at 795. But see id. at 795-98 (Dennis, J., dissenting) (finding that Amy was entitled to some amount of
restitution and supporting a remand for a determination of an appropriate amount).
288 

Amy Unknown, 636 F.3d at 192-202. In addition to her mandamus petition, Amy attempted to file a direct
appeal from the trial court's restitution ruling that was assigned to this panel. Her request for rehearing of the
mandamus panel ruling was consolidated with her attempted appeal before this second appellate panel. See id. at
193-94; cf id. at 192-93 (determining there was no need to resolve the issue of a CVRA victim right to appeal
because of the grant of mandamus).
289 See Amy Unknown, 701 F.3d at 752. In addition to the conflict between the initial and rehearing panel
opinions, another Fifth Circuit panel had addressed the same proximate causation issue in a direct appeal by an
offender in a child pornography possession case that included some images of Amy and in which the trial court
had awarded over $500,000 in restitution to Amy. See United States v. Wright, 639 F.3d 679, 681 (5th Cir.
2011), reh'g en banc granted, 701 F.3d 749 (5th Cir. 2012). Although the Wright panel applied the Amy
rehearing panel's interpretation that proximate causation is only required regarding the catchall loss category, it
concluded that the trial court had not adequately articulated a rationale for its restitution award, vacated the
restitution order, and remanded the case for the trial court to better explain the basis for its restitution award. See
id. at 684-86. Moreover, although they applied the Amy rehearing panel interpretation of the restitution statute
concerning proximate causation, all of the judges on the panel specially concurred to express their disagreement
with this interpretation and to urge the court to rehear both cases en banc. See id. at 686-92 (Davis, J., joined by
King and Southwick, JJ., specially concurring).
290 See Amy Unknown, 701 F.3d at 759-72.
291 Id. at 773.
292 Id.
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statutory procedures, such as joint and several liability. 293 The en banc court applied its
statutory interpretation to Amy's restitution-based mandamus petition. It concluded that,
as a victim of the defendant's child pornography possession offense, Amy was entitled to
the full amount of her losses and that the trial court had clearly and indisputably erred in
awarding her no restitution.294 Thus, the appellate court granted her mandamus petition,
vacated the underlying trial court judgment, and directed the trial court to enter a
restitution order for the full amount of Amy's losses pursuant to the restitution statute.295

The Court subsequently vacated and remanded this judgment in Paroline, as described
296

later in this section.

The Fifth Circuit also applied the traditional mandamus standards to grant
mandamus to Amy and Vicky in a child pornography possession prosecution that included

297images of both of them. In this case, the trial court had awarded $125,000 restitution to
each petitioner (of the over $3 million sought) based on their counseling expenses for ten
years and attorneys' fees, but had not explicitly stated whether the defendant had joint and
several liability for this restitution.298 Following the affirmance of the restitution award on

299the offender's appeal, the trial court granted the offender's motion for a hearing
regarding the restitution award. The trial court stated at the hearing that the previously
imposed restitution obligation was to be joint and several. It then entered an order that the
offender had no obligation to pay any of the awarded amounts of restitution because Amy
and Vicky had each already received more than $125,000 in restitution from defendants in

300
other cases.

293 See id. at 772-73 (including a description of the interplay between 18 U.S.C.A. §§ 2259, 3664 (West 2000 &
Pamp. 2014)).
294 Id. at 773-74.
295 See id. The appellate court also found that Amy satisfied the two other criteria for mandamus, i.e., she had no
other available remedy because mandamus was her only CVRA remedy and the grant of mandamus was
appropriate in light of the court's statutory interpretation. See id. at 773; see also id. at 754-56 & n.5 (finding no
CVRA victim right to appeal); id. at 774 (affinning the award of over $500,000 restitution to Amy in the Wright
case despite the fact that it erroneously did not reflect the full amount of Amy's loss because the Government did
not appeal the sentence and Amy did not seek mandamus regarding it); id. at 774-75 (Dennis, J., concurring in
part in the judgment) (suggesting trial courts can take steps to craft restitution orders in cases with multiple
defendants pursuant to the applicable restitution statutes); cf id. at 775-80 (Davis, J., joined by King, Smith, and
Graves, JJ., concurring in part and dissenting in part) (finding proximate causation is required, but satisfied here;
agreeing with the remand for a determination of restitution; and disagreeing with the majority's analysis
regarding its award in cases with multiple offenders). But see id. at 780-82 (Southwick, J., dissenting) (finding
that proximate causation is required and can be shown through aggregate causation; that additional restitution
proceedings are necessary in the case; and disagreeing with the majority's analysis regarding its award in cases
with multiple offenders).
296 Paroline v. United States, 134 S. Ct. 1710, 1730 (2014) (vacating and remanding the judgment); infra notes
328-36 and accompanying text (discussing the Paroline decision).
297 See In re Amy Unknown, No. 13-20485, slip op. at 1 (5th Cir. Aug. 30, 2013).
298 See id.; United States v. Gammon, No. 11-20902, slip op. at 2-3 & n. 1 (5th Cir. Apr. 29, 2013).
299 On appeal, the offender challenged the restitution order because there was no showing that the victims' losses
were proximately caused by his conduct. The appellate court rejected this challenge on the basis of its en banc
opinion in In re Amy Unknown, described supra notes 289-95 and accompanying text, and found that the
categories of the victims' losses did not require a showing of proximate causation. See Gammon, No. 11-20902,
slip op. at 3-5. The offender also claimed that the trial court abused its discretion by failing to explain the
reasons for the restitution amount and by not stating whether he was jointly and severally liable for the victims'
losses. The appellate court found that the trial court adequately explained the basis for its restitution award (in
the absence of a Government appeal or victim mandamus petition seeking an award of the full amount of claimed
victim loss). The appellate court also found 1) no abuse of discretion based on the trial court's failure to indicate
whether the offender's liability was joint and several; 2) that the offender's liability was limited to the amounts
of restitution awarded; and 3) that, pursuant to the restitution procedural statute, the offender could seek to
suspend restitution payments in the future if the victims were fully compensated for the full amount of their
losses by other offenders. See id., slip op. at 5-8.
300 See Amy Unknown, No. 13-20485, slip op. at 2.
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In its mandamus review, the Fifth Circuit found that its previous affirmance of
the restitution award included a determination that the offender's obligation to pay
$125,000 each to Amy and Vicky was not joint and several and that the trial court
intended a restitution award separate from the victims' recovery in other cases. As a result,
the appellate court found that the traditional mandamus criteria were satisfied, including
the petitioners' clear and indisputable right to the writ. It granted the writ and ordered the
reinstatement of the original restitution award of $125,000 to each victim without regard

301to any other recovery they might receive.

Contrary to the Fifth Circuit, the District of Columbia Circuit concluded that the
child sexual exploitation restitution statute requires a showing of proximate causation
between an offender's criminal conduct and all of a victim's losses.3 02 However, applying
traditional mandamus standards, the appellate court granted Amy's mandamus petition in
part.303 In this case, the offender was convicted of possessing child pornography that
included one image of Amy. The trial court awarded Amy $5,000 that it characterized as
"nominal" restitution regarding the over $3.2 million she sought as her total losses from
the creation and distribution of the pornographic images of her.3 04 The trial court indicated
that the restitution amount was less than the actual harm the offender caused Amy, but that
the Government and Amy had failed to establish the specific amount of loss that was
caused by the offender's possession of the image of Amy. 3 0 5 The trial court also declined
to hold the offender jointly and severally liable for all of Amy's losses based on the
conduct of others.306

On mandamus review, the District of Columbia Circuit found that because the
record did not establish that the offender's conduct proximately caused all of Amy's
losses, the trial court did not clearly and indisputably err in declining to impose joint and
several liability on the offender for the full amount of Amy's losses. However, she was
entitled to the loss that the offender did proximately cause and which the trial court
acknowledged was in excess of the $5,000 restitution awarded. By awarding restitution in
an amount less than that the offender proximately caused, the trial court did clearly and
indisputably err, entitling Amy to the grant of mandamus.307 On remand, the District of
Columbia Circuit directed the trial court to reconsider the existing evidence presented by
the Government to establish the losses the offender's conduct proximately caused Amy or
to permit the submission of additional evidence or a formula or some "principled method"
for determining the amount of restitution owed to Amy. 308

The Eighth Circuit also concluded that the child sexual exploitation restitution
statute requires a showing of proximate causation between an offender's criminal conduct

301 See id., slip op. at 2-3. The appellate court noted that the petitioners had already recovered more than
$125,000 each at sentencing which would have rendered the restitution award a nullity if based on joint and
several liability and that the trial court did not indicate a joint and several restitution obligation at sentencing. See
id.
302 See In re Amy, 641 F.3d 528, 534-37 (D.C. Cir. 2011).
303 See id. at 530.
304 Id.
305 See id.
306 

Id. at 530-31; cf United States v. Monzel, 641 F.3d 528, 540-44 (D.C. Cir. 2011) (dismissing Amy's
companion attempted direct appeal after finding no CVRA victim right or other right to appeal the restitution
award).
307 Amy, 641 F.3d at 539-40.
308 Id. at 540; id. at 540-44 (finding that mandamus was Amy's only adequate remedy); see supra notes 140-46
and accompanying text (discussing the review standard).
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