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THE LAwW AND POLITICS OF THE CHARLES TAYLOR CASE
CHARLES CHERNOR JALLOH®

Abstract

This article discusses a rare successful prosecution of a head of state by a
modern international criminal court. The case involved former Liberian president
Charles Taylor. Taylor, who was charged and tried by the United Nations-backed
Special Court for Sierra Leone (“SCSL”), was convicted in April 2013 for planning
and aiding and abetting war crimes, crimes against humanity, and other serious
international humanitarian law violations. He was sentenced to 50 years
imprisonment. The SCSL Appeals Chamber upheld the historic conviction and
sentence in September 2013. Taylor is currently serving his sentence in Great
Britain.

This article, from an insider who worked as an interim court-appointed defense
attorney during the opening of the trial in The Hague in June 2007, is the first to
comprehensively evaluate this significant international case since it concluded. |
expose the numerous controversies that dogged the trial of Liberia's former
president—from the questions that arose about how best to sequence peace for
Liberia and justice for Sierra Leone following the prosecution’s initial unveiling of
his judicially sealed indictment through to concerns about whether he should be
tried in the heart of Europe, as opposed to Africa, to the completion of appeals. 1
conclude that the trial of former President Taylor is significant for the SCSL because
he was the most powerful suspect to be indicted by the court. Although it may be
too early to draw definitive conclusions, a key lesson that we can derive for
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international criminal justice is that the indictment of a sitting president for
international crimes may sometimes help loosen his grip on power, thereby enabling
his subsequent prosecution.
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I. INTRODUCTION

The trial of the former president of Liberia, Charles Ghankay Taylor, by the
United Nations-backed Special Court for Sierra Leone (“SCSL”), was remarkable
in at least four respects. First, it was the only case involving a non-Sierra Leonean
before the SCSL. All the other men prosecuted by the tribunal were Sierra Leoneans.
They were charged, tried, convicted, and sentenced for crimes that they planned and
committed against their own people in their own home country. Taylor, on the other
hand, was from neighboring Liberia where he is alleged to be responsible for even
worse crimes than those for which he was eventually charged in Sierra Leone.! But
Taylor, like all the other rebel leaders who participated in Liberia’s dirty war, was
never prosecuted in his native country because the parties to that conflict effectively
granted themselves amnesty.? Rather, he was implicated by the SCSL for supporting
Foday Sankoh, the leader of a rebel army called the Revolutionary United Front
(“RUF™), to foment a war in Sierra Leone in which numerous serious atrocity crimes
were committed. Sankoh and Taylor allegedly made “common cause™ to help each
other take over their respective countries for personal and political gain.

Second, as a criminal trial, the case against Taylor was inevitably complicated.
He reportedly never set foot in Sierra Leone during the time the offenses for which
he was charged were perpetrated.* This meant that the prosecution’s burden to prove
his case, when compared to the other SCSL cases, was going to be doubly difficult.
Indeed, for most of the pre-trial and trial phases, the success of the case against
Taylor appeared to hinge primarily on two expansive and controversial modes of
criminal liability in international criminal law—Joint Criminal Enterprise (“JCE”)>

1. 2 TRUTH & RECONCILIATION COMM’N, REPUBLIC OF LIBER., CONSOLIDATED FINAL REPORT
151-72 (2009) [hereinafter LIBERIAN TRC REPORT].

2. The Liberian TRC Report listed eight leaders of warring factions, two of whom have died, and
recommended that the living ones be prosecuted for committing atrocity crimes. /d. Taylor was at the
top of the list. But an institutional mechanism for prosecution, similar to the one for Sierra Leone, has
not to date been established in Liberia. /d. at 349. For an early scholarly work anticipating the need for
criminal accountability in Liberia for serious international crimes and a proposal for the expansion of the
SCSL’s jurisdiction to cover international crimes committed there, see Chernor Jalloh & Alhagi Marong,
Ending Impunity: The Case for War Crimes Trials in Liberia, 1 AFR.J. OF LEGAL STUD. 53, 70 (2005).

3. Prosecutor v. Taylor, Case No. SCSL-03-01-T, Trial Chamber Judgment, g 23, 25 (Special

Court for Sierra Leone May 18, 2012), http://www.scsldocs.org/documents/view/6662-19559
[hereinafter Taylor Trial Judgment]. See also Prosecutor v. Taylor, Case No. SCSL-03-01-A, Appeals
Chamber  Judgment (Special Court for Sierra Leone Sept. 26, 2013),
http://www.rscsl.org/Documents/Decisions/Taylor/ Appeal/1389/SCSL-03-01-A-1389.pdf.
Commentary on the Taylor trial in respect of specific issues began following the trial judgment in both
the blogosphere and in academic journals. See, for examples of the latter, the thoughtful articles by Simon
Meisenberg, Laurel Baig, Kai Ambos, Ousman Njikam, Kirsten Keith and Kevin Jon Heller all of whom
participated in a special 2013 symposium issue on the Taylor Trial in the Journal of International
Criminal Justice (Vol. 11, Issue 4).

4. War Crimes Court Finds Charles Taylor Guilty, ALIAZEERA (Apr. 27, 2012),
http://www.aljazeera.com/news/africa’2012/04/201242693846498785.html.

5. For a critique of how the prosecution controversially pleaded JCE at the SCSL, see Wayne
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and command responsibility>—neither of which requires the suspect to directly
commit the acts in question. The task for the tribunal’s prosecutors was how, using
those two and other forms of criminal participation such as instigating or ordering,
they could link Taylor in Liberia to the offenses carried out by the RUF and its
collaborators on Sierra Leonean territory. Interestingly, although they managed to
secure Taylor’s conviction for planning and aiding and abetting crimes in Sierra
Leone, the prosecution failed to prove JCE and command responsibility. The
inference could reasonably be drawn that the prosecutors over played the centrality
of his role in their narratives of the Sierra Leonean conflict.

Third, although Prestdents Blaise Campaoré (Burkina Faso) and (the now late)
Muammar Gaddafi (Libya) were apparently subjects of initial prosecutorial
investigative interest for training, arming, and otherwise financially supporting the
RUF,” Taylor was the only sitting African president indicted by the SCSL (even
though he was no longer in power when he was actually arrested, prosecuted and
convicted).® He was thus the first leader to be held criminally responsible for
international crimes committed in another African State.’ This later served as fuel
for his argument that his trial was political.'® Yet, the judges rejected his claim that
the prosecution selectively and vindictively prosecuted him based on improper
political motives and in order to simply advance the U.S. foreign policy interests in
Africa. They also rejected the contention that he was discriminatorily singled out for
prosecution, effectively painting his argument as an attempt to politicize his case
and to deflect his own responsibility.!!

Jordash & Scott Martin, How the Approach to JCE in Taylor and the RUF Case Undermined the Demands
of Justice at the Special Court for Sierra Leone, in THE SIERRA LEONE SPECIAL COURT AND ITS LEGACY:
THE IMPACT FOR AFRICA AND INTERNATIONAL CRIMINAL LAW 96, 109-17 (Charles Chernor Jalloh ed.,
2014).

6. See Harmen van der Wilt, Command Responsibility in the Jungle: Some Reflections on the
Elements of Effective Command and Control, in THE SIERRA LEONE SPECIAL COURT AND ITS LEGACY:
THE IMPACT FOR AFRICA AND INTERNATIONAL CRIMINAL LAW 144-158 (Charles Chernor Jalloh ed.,
2014) and Sandesh Sivakumaran, Command Responsibility in the Sierra Leonean Conflict, in THE SIERRA
LEONE SPECIAL COURT AND ITS LEGACY: THE IMPACT FOR AFRICA AND INTERNATIONAL CRIMINAL
LAW 128-143 (Charles Chernor Jalloh ed., 2014). A provocative literary approach can be found in René
Provost, Authority, Responsibility, and Witchcraft: From Tintin to the SCSL, in THE SIERRA LEONE
SPECIAL COURT AND ITS LEGACY: THE IMPACT FOR AFRICA AND INTERNATIONAL CRIMINAL LAW 159-
180 (Charles Chernor Jalloh ed., 2014).

7. The Impact of Liberia’s Election on West Africa: Hearing Before the Subcomm. on Afr., Global
Human Rights & Int’l Operations of the Comm. on Int'l Relations, 109th Cong. 150, 157 n.11 (2006)
(statement of David M. Crane, Former Chief Prosecutor, Special Court for Sierra Leone).

8. Crane has alleged that Gaddafi was an “unindicted co-conspirator” of Taylor’s and that he did
not indict him and Campaoré only because of evidentiary issues. On top of that, indicting two more West
African heads of state would have undermined the work of the Sierra Leone tribunal. The Prosecution
later revealed that, in fact, it had less than a tenth of the evidence it had against Taylor against Gaddafi
and Campaoré—hardly the basis for a strong case. See id. at 157 n.11; Taylor Trial Judgment, supra note
3,9 76.

9. The Taylor Trial, SPECIAL COURT FOR SIERRA LEONE: RESIDUAL SPECIAL COURT FOR SIERRA
LEONE, http://www.rscsl.org/Taylor.htm] (last visited Mar. 1, 2015).

10. See Taylor Trial Judgment, supra note 3, 4 73-74.
11. Id 9 81-84.
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All others tried by the SCSL were leaders of rebel, militia, or other
organizations. But, the eight SCSL convicts drawn from the RUF,'? the Civil
Defense Forces (“CDF”),'* and the Armed Forces Revolutionary Council
(“AFRC”)'" cases were part of the command structure of those entities. They each
either committed the crimes personally or were found to have exercised de facto or
de jure authority over the subordinates who perpetrated them. Thus, before Taylor’s
arrest, the highest profile politician that the SCSL charged was the former deputy
defense minister, Sam Hinga Norman (who later died before judgment was
rendered).!® Taylor’s head of state status and the fact that he had, by the time of his
indictment, gained notoriety for the abuses that his forces committed against
civilians in Liberia where he ascended to the presidency in August 1997,'® made him
the most “famous” person before the SCSL. As the perceived “godfather” of the
RUF, the stature of Taylor’s case grew after Sankoh and his ruthless number two,
Sam “Mosquito” Bockarie, died before they could be tried.'” In other words, with
the apex of the rebel organization unavailable due to Sankoh and Bockarie’s deaths,
Taylor became the last person standing. He inevitably gained in symbolic
importance as a figure—rightly or wrongly—the prosecution could exaggeratingly
blame most of the RUF depravations even though the Office of the Prosecutor was

12. Prosecutor v. Sesay, Case No. SCSL-04-15-T, Judgment (Mar. 2, 2009),
http://www.scsldocs.org/documents/view/5892-5892; Prosecutor v. Sesay, Case No. SCSL-04-15-T,
Sentencing Judgment, (Apr. 8, 2009), http://www.scsldocs.org/documents/view/5930-5930; Prosecutor
v. Sesay, Case No. SCSL-04-15-A, Judgment (Oct. 26, 2009),
http://www.scsldocs.org/documents/view/6098-6098.

13. Prosecutor v. Fofana, SCSL-04-14-T, Judgment, 4§ 1, 80-81 (Aug. 2, 2007),
http://www.scsldocs.org/documents/view/4914-19301; Prosecutor v. Fofana, Case No. SCSL-04-14-T,
Judgment on the Sentencing of Moinina Fofana and Allieu Kondewa, f 59-63 (Oct. 9, 2007),
http://www.scsldocs.org/documents/view/5001-5001; Prosecutor v. Fofana, Case No. SCSL-04-14-A,
Judgment, 9 8 (May 28, 2008), http://www.scsldocs.org/documents/view/5564-15137.

14. Prosecutor v. Brima, Case No. SCSL-04-16-T, Judgment, 99 164-72 (June 20, 2007),
http://www.scsldocs.org/documents/view/4852-12711; Prosecutor v. Brima, Case No. SCSL-04-16-T,
Sentencing Judgment, 19 88, 108, 116, 135 (July 19, 2007),
http://www.scsldocs.org/documents/view/4895-12838; Prosecutor v. Brima, Case No. SCSL-2004-16-A,
Judgment, §y 7-8 (Feb. 22, 2008), http://www.scsldocs.org/documents/view/5315-14250.

15. Prosecutor v. Norman, SCSL-04-14-T, Decision on Registrar’s Submission of Evidence of
Death of Accused Samuel Hinga Nomman and Consequential Issues, |y 13-18 (May 21, 2007),
http://www.scsldocs.org/documents/view/4774-4774 (finding that the Court lost its jurisdiction over
Norman and that the case against him was legally extinguished or terminated upon his death). Norman’s
trial was controversial amongst the SCSL judges as well elsewhere. See Lansana Gberie, The Civil
Defense Forces Trial: Limit to International Justice?, in THE SIERRA LEONE SPECIAL COURT AND ITS
LEGACY: THE IMPACT FOR AFRICA AND INTERNATIONAL CRIMINAL LAW 624-641 (Charles Chernor
Jalloh ed., 2014).

16. Taylor Trial Judgment, supra note 3, 9 8.

17. Though Sankoh died in custody of natural causes on July 9, 2003, Bockarie was murdered,
allegedly on Taylor’s orders on May 5, 2003. This led to the withdrawal of their SCSL indictments in
December 2003. Prosecutor v. Sankoh, Case No. SCSL-2003-02-PT, Withdrawal of Indictment (Dec. 8,
2003), http://www.scsldocs.org/documents/view/1093-1093; Prosecutor v. Bockarie, Case No. SCSL-
2003-04-PT, Withdrawal of Indictment (Dec. 8, 2003), http://www.scsldocs.org/documents/view/1094-
1094. See also Profile of Republic of Sierra Leone, U.S. DEP'T OF STATE,
http://www.state.gov/outofdate/bgn/sierraleone/82282 htm (last updated Mar. 2007).
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ultimately unable to prove beyond a reasonable doubt that—as William Schabas
aptly put it—Taylor was the “guiding spirit,” “evil genius,” or “mastermind” who
“manipulated the war throughout the 1990s.”13

Finally, in a still controversial decision that made his case even more unique
amongst the SCSL trials, Taylor was the only suspect tried in the heart of Europe at
The Hague in the Netherlands, away from the seat of the tribunal in Freetown, Sierra
Leone.' The decision to change the venue of his trial was taken ostensibly for
security reasons.?’ Some critics, especially many from the local civil society,
including myself, vehemently contested this rationale.?’ The critics argued that
Taylor—who was no longer in power—could not be a threat to an entire sub-region,
and that even if he was, it would have been far better, and certainly less costly, for
security to be bolstered in Sierra Leone and Liberia rather than move the SCSL’s
most important case away from the alleged victim communities most affected by his
crimes.?? Similarly, Taylor was the only convict to be imprisoned outside Africa—
in the United Kingdom—where he is as of this writing serving a fifty-year
sentence.?> In contrast, all the others prosecuted by the SCSL for atrocity crimes
were detained in Rwanda.2* Taylor’s repeated requests to be sent to Kigali or
somewhere else in Africa for family reasons, cultural affinity, and other similar
considerations have not gained any traction. For this reason, absent a fundamental

18. William A. Schabas, Charles Taylor Judgment Suggests a More Modest Level of Participation
in the Sierra Leone Conflict, PHD STUDIES IN HUMAN RIGHTS (Apr. 28, 2012),
http://humanrightsdoctorate.blogspot.com/2012/04/charles-taylor-judgment-suggests-more. html.

19. See The Prosecutor vs. Charles Ghankay Taylor: Transfer of the Trial to The Hague, SPECIAL
COURT OF SIERRA LEONE: RESIDUAL SPECIAL COURT FOR SIERRA LEONE,
http://www.rscsl.org/Taylor.html (last visited Mar. 1, 2015).

20. Press Release, Special Court for Sierra Leone, Special Court President Requests Charles Taylor
be Tried in The Hague (Mar. 30, 2006) (on file with the Press and Public Affairs Office of the Special
Court for Sierra Leone).

21. See, e.g., Prosecutor v. Taylor, Case No. SCSL-2003-01-PT, Civil Society Amicus Curiae Brief
Regarding Change of Venue of Taylor Trial Back to Freetown, {4 3-4, 13 (Mar. 9, 2007),
http://www.scsldocs.org/documents/view/4652-4652.

22. See Taylor, SCSL-2003-01-PT, 44 13-16 (pointing out correctly that Taylor had resided in
Nigeria freely, before his arrest and transfer to the SCSL, and that both the legislative and executive
branches of the Sierra Leonean government and civil society preferred his trial in Sierra Leone; further
highlighting that no public evidence had been produced to justify labelling him a threat to security in
West Africa).

23. See Charles C. Jalloh, Prosecutor v. Taylor Case Report, 108 AM. J. INT'L L. 58, 58 (2014).
Taylor’s recent request to be moved from the United Kingdom to Rwanda was denied by the Residual
Special Court for Sierra Leone. See In the Matter of Charles Ghankay Taylor, Case No. SCSL-03-01-
ES, Decision on Public with Public and Confidential Annexes Charles Ghankay Taylor’s Motion for
Termination of Enforcement of Sentence in the United Kingdom and for Transfer to Rwanda (Jan. 30,
2015), http://www.scsldocs.org/documents/view/9091.

24. On October 31, 2009, all eight SCSL convicts were transferred to Mpanga Prison, just outside
Rwanda’s capital Kigali, to serve their punishment. Since then, there have been several contempt cases
prosecuted by the SCSL. In the few instances resulting in convictions and jail time in the cases involving
witness tampering, the convicts have served their sentences in Sierra Leone. This explains the qualifier.
See generally, Press Release, Rwanda Ministry of Info., Sierra Leone Special Court Convicts Arrive in
Rwanda to Begin Prison Sentence {Oct. 31, 2009), available at
http://www.rscsl.org/Clippings/2009/2009-11/pc2009-11-2.pdf.
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change of circumstances, he will most likely live the remainder of his natural life in
Britain.

This article examines the law and politics of the trial of former Liberian
president Charles Taylor. The paper is intended to introduce non-experts to the case
involving one of Africa’s most notorious warlords and its controversies. Towards
that end, it aims to offer the first complete assessment of the trail of legal and
political controversies that came to characterize this high profile international trial
from the premature release of a sealed indictment for Taylor by SCSL prosecutors
in summer 2003 through to the disposition of final appeals in fall 2013, It exposes
and analyzes key legal, practical and other challenges that should offer lessons for
the prosecution of current or former heads of state in other international criminal
courts. Furthermore, because the article comes from an insider who was privileged
to work as court-appointed duty counsel during the opening of this fascinating case,
it is submitted that it makes an original and substantial contribution to the
international criminal law literature.

Although not without its difficulties, many of which will be discussed later on,
the Taylor trial was the jewel in the SCSL’s crown. It is also one of the most
symbolically important cases in modern international criminal law. The reason is
simple. Prior post-Nuremberg attempts to prosecute heads of state or government
by the ad hoc International Criminal Tribunals for the former Yugoslavia (“ICTY”)
and Rwanda (“ICTR”) and the permanent International Criminal Court (“ICC”) have
implicated political figures of a similar standing. But almost all those trials have
been marred by practical issues, procedural irregularities, or other obstacles. Some
of the cases faltered because states lacked the political will to arrest the suspect (as
in the ICC indictment of President Omar Al Bashir of Sudan)?3; or after entering into
a plea bargain with the ICTR prosecution, the accused tried to recant his guilty plea
(Rwandan Prime Minister, Jean Kambanda)®; or the defendant died before his
judgment was rendered (former Yugoslav President, Slobodan Milo3evié, at the
ICTY).” In contrast, with the exception of a major hiccup at the beginning of his
trial and another which bookended its completion, the Taylor trial proceeded
smoothly. Today, despite the fact that each stage of his indictment, trial, and
conviction was marked by high legal and political drama, the Taylor case stands as
one of the better examples of a complex but successful trial of a former head of state
by a modern international criminal court. This underscores the wider significance
of the trial and makes it even more worthy of further inquiry by international
criminal lawyers.

25. See Prosecutor v. Al Bashir, Case No. ICC-02/05-01/09, Decision on the Cooperation of the
Democratic Republic of the Congo Regarding Omar Al Bashir’s Arrest and Surrender to the Court, 4 a-
c (Apr. 9, 2014), hitp://www.icc-cpi.int/iccdocs/doc/doc1759849.pdf.

26. See Prosecutor v. Kambanda, Case No. ICTR 97-23-S, Judgment and Sentence, Y 34-46 (Sept.
4, 1998), http://www unictr.org/sites/unictr.org/files/case-documents/ictr-97-23/trial-
judgements/en/980904.pdf; see also Kambanda v. Prosecutor, Case No. ICTR 97-23-A, Judgment, {4 49-
95 (Oct. 19, 2000), http://www.unictr.org/sites/unictr.org/files/case-documents/ictr-97-23/appeals-
chamber-judgements/en/001019.pdf.

27. Press Release, Statement by the ICTY Prosecutor, The Hague (Mar. 11, 2006).
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team—unlike the previous provisional counsel—was given several months to study
the thousands of pages of disclosure and to prepare for the cross examination of
prosecution witnesses.>”” With Taylor’s goals to have a top notch defense team, and
adequate time for them to prepare having being achieved, I convinced the suspect to
end his boycott and return to court to participate in his trial. It was a big moment
for the SCSL trial of Taylor. The prosecution held press conferences, painting
Taylor’s actions as those of the devious manipulator that he was. But, once he got
what he wanted, this claim was effectively repudiated. Taylor did not engage in any
of the antics or contumacious behavior we have witnessed in other high profile
international criminal tribunal cases like Milosevic®® at the ICTY. The trial was
adjourned for a few months. This experience suggests the need to keep an open
mind when fair trial complaints are raised by defendants as there will be times, such
as in Taylor, when these concerns have validity and are not aimed at manipulating
the process for political gain.

B. Of Flirtatious Warlords, Super Models, and “Dirty Looking” Stones

In early January 2008, the Taylor case resumed.3®® The prosecution called its
first of ninety-four witnesses.3!* Ninety-one of those witnesses were so-called crime
base or linkage witnesses, while three were experts.>'' A key highlight to the trial,
at least for the Western media, which had largely ignored the oral evidence phase of
the Taylor case up to that point, was the intrigue surrounding the testimony of British
supermodel Naomi Campbell and American Hollywood star Mia Farrow. An
apparently fearful Campbell testified about receiving rough “dirty-looking stones”
or “pebbles” from an unknown person—a reference to the diamonds that Taylor
gifted to Campbell after “mildly flirting” with her at a dinner hosted in Pretoria by
then South African President, Nelson Mandela, on September 26, 1997.>12 Besides
the viva voce witnesses, nearly eight hundred prosecution exhibits were admitted

307. Eric Witte, Court Delays Taylor Trial until January 7, 2008, INT’L JUSTICE MONITOR (Aug.
20, 2007), http://www.ijmonitor.org/2007/08/court-delays-taylor-trial-until-january-7-2008/.

308. For references by the Tribunal of MiloSevi¢ misusing hearings and cross-examinations as a
platform for making political speeches, see Prosecutor v. Milosevi¢, Case No. IT-02-54-T, Initial
Appearance (Int’l Crim. Trib. for the Former Yugoslavia July 3, 2001); Prosecutor v. Milogevi¢, Case
No. IT-02-54-T, Status Conference (Int’l Crim. Trib. for the Former Yugoslavia Oct. 30, 2001);
Prosecutor v. Milo3evi¢, Case No. IT-02-54-T, Open Session (Int’1 Crim. Trib. for the Former Yugoslavia
Nov. 10, 2004); Prosecutor v. Milo3evié, Case No. I'T-02-54-T, Hearing (Int’l Crim. Trib. for the Former
Yugoslavia Nov. 10, 2004); Prosecutor v. Milo3evi¢, Case No. 1T-02-54-T, Pre-Defense Conference (Int’l
Crim. Trib. for the Former Yugoslavia June 17, 2004). See Charles C. Jalloh, Does Living by the Sword
Mean Dying by the Sword?, 117 PENN ST. L. REV. 707, 707-53 (2013) (discussing the issues of disruption
that arose in that case and several others in intemational criminal law and the implications of the rights
of defendants).

309. Wilson, supra note 298.

310. OPEN SOCIETY JUSTICE INITIATIVE, THE TRIAL OF CHARLES TAYLOR BY THE SIERRA COURT
FOR SIERRA LEONE: THE JUDGMENT 4 (Open Society Justice Initiative ed., 2012).

311, 1d

312. Transcript of Record at 45819-20, Prosecutor v. Taylor, SCSL-03-01-T (Aug. 10, 2010),
http://www.scsldocs.org/transcripts/Charles_Taylor/2010-08-10.
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into evidence, five of which were expert reports.®!* The crux of the prosecution case
took just over a year, closing finally on February 27, 2009.>*

For its part, the defense case opened on July 13, 2009.>'5 Twenty-one witnesses
were called.?’¢ Taylor, in remarkably lengthy testimony, spent over seven months
on the stand between July 14, 2009 and February 18, 2010.3'" It seems highly
uncertain that giving such testimony was a wise decision. Not to be outdone by the
prosecution, the defense tendered about 740 exhibits, bringing to over 1,500 the
documents and photographs relating to Taylor’s case.’'® In a trial that in fact lasted
a total of 420 days, over the course of four calendar years, closing arguments were
finally heard in February and March of 2011.3'" By that point, the trial chamber had
issued nearly three hundred decisions on interlocutory matters.32°

Though the two last incidents that punctuated the end of Taylor’s trial did not
match the kind of high drama that characterized the opening of his case on June 4,
2007, when Taylor refused to attend proceedings and his assigned counsel walked
out of the courtroom, they were dramatic nevertheless. In the first of these, the
responsibility lay with defense lawyers, not their client. They finalized the closing
brief and filed it about two weeks later than the chamber had specified. *' As a
result, two of the three trial chamber judges rejected the brief, holding that the
defense counsel had forfeited its chance to have the chamber use the brief during its
deliberations.’? In stark contrast, in a lucid dissenting opinion, Judge Julia
Sebutinde found that the interests of justice and demands of a fair trial for Taylor
mandated that the chamber accept his brief even if it was late and contravened an
earlier order made by the judges.’®® She offered compelling arguments which turned
on the substantive right of the accused to a fair trial to support her dissent, pointing
out that a procedural irregularity such as a late filing of a brief by an accused person’s
counsel is insufficient to displace the fundamental fair trial rights he was guaranteed
under the Statute of the SCSL.324
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Of course, on one level, the argument could be made that such a position
encourages defense lawyers to flout court orders. At the same time, the other side
of the issue is to consider the weight of failure to comply with this particular order
for the defendant. Certainly, as officers of the court, the majority court could have
chosen to show their approbation by sanctioning counsel by withholding fees, fining
them, or reporting them to their national bars for failure to abide by its deadlines.
This might have been the better approach as it would also recognize that the interests
of the defendant were substantially different, in such an instance, from those of his
lawyers.

In any event, given the majority ruling, both Griffiths and Taylor refused to
come to court, with counsel stating that he would not participate in any “farcical”3?
closing arguments until the defense final brief was accepted.??® The Taylor defense
thereafter appealed the majority trial chamber decision.3?’ And, sure enough on
March 3, 2011, the Appeals Chamber unanimously overturned the erroneous
majority ruling.?® The appellate court found it only fair that the trial judges receive
the final brief alongside that of the prosecution.?® This was duly done. The final
defense oral arguments took place just days later.*® The chamber then retired for
deliberations until they scheduled the judgment day. That prompted a minor
controversy because the day happened to be the one before Sierra Leone’s national
anniversary.*! The defense unsuccessfully argued for a date change to avoid the
specter that a Taylor conviction would be perceived as a gift to Sierra Leoneans for
their national day celebrations.>*2

On April 26, 2012, just over a year after the conclusion of the prosecution and
defense cases, the long awaited verdict in the Taylor case was issued.’3* Trial
Chamber 1, sitting in The Hague and comprised of Judges Richard Lussick, Julia
Sebutinde, and Teresa Doherty, issued a unanimous judgment.®** As was widely
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reported thereafter, the judges found Taylor guilty of five counts of crimes against
humanity, five counts of war crimes, and one count of other serious violations of
international humanitarian law.>* Most of the acts were perpetrated by the RUF
rebels acting in concert with mutinying elements of the Sierra Leone Army known
as the AFRC in the period between November 30, 1996 and January 18, 2002.3%
Taylor was convicted as a secondary perpetrator (i.e. as a planner, aider and abettor)
of murder, rape, enslavement, sexual slavery, acts of terrorism, pillage, outrages
upon personal dignity, violence to life, health, and physical or mental well-being of
persons.3” He was also found guilty of conscripting or enlisting children under
fifteen years of age into the service of armed forces, or groups, and using them to
participate actively in hostilities.3*® In an interesting twist, the judges refused to use
JCE and the prosecution failed to prove Taylor’s command responsibility—both
modes of liability that everyone had expected would be crucial to the outcome of the
case.

C. Dissension on the Bench: A Regular (Not) Alternate Judge?

But if the Trial Chamber was trying to avoid its significant conviction from
being overshadowed by doctrinal or other debates about the shifting JCE theories or
criminal participation that the prosecution advanced against Taylor from the
beginning through to the end of trial, this was not destined to be. On this occasion,
the seeds of the final trial drama came from within the judicial chamber itself. After
the presiding judge concluded delivery of the oral summary of the unanimous three-
judge verdict convicting Taylor, and as the judges were rising to leave the
courtroom, Alternate Judge Sow, who had been the fourth judge sitting on the case,
attempted to make a public statement that he called a “dissenting opinion.” To him,
the prosecution evidence was insufficient to convict Taylor.’*® He then insinuated
that a grave procedural irregularity had occurred in that the trial chamber reached its
guilty findings without serious deliberations.*® The curtain was drawn. Judge
Sow’s microphone was cut off, and in the subsequent published transcript of that
day’s hearing, his statement was not included because the hearing was considered
closed.

This unfortunate incident immediately triggered another firestorm of
controversy among legal commentators. These turned largely on the propriety of
Sow’s decision to make a statement, given the established norm of silence by
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alternate judges in international criminal courts. Of course, the SCSL Statute*!
provided for alternate judges and its rules mandated that reserve judges be present
for deliberations, but clarified that they “shall not be entitled to vote™** on the
outcome of the trial. This makes sense because the alternate judge should be able to
step in at a moment’s notice to ensure the continuity of a trial if, for whatever reason
such as grave illness, death or sudden mental infirmity, one of the three regular
judges were unable to continue sitting.>* That, of course, was never the situation
during the Taylor case.

Some commentators, like William Schabas, seemed sympathetic to Sow’s
decision to speak.** Others, such as Michael Bohlander and I, faulted Sow for
speaking out.>* As I argued more fully elsewhere, Judge Sow was certainly entitled
to formulate his views on the sufficiency, or lack thereof, of the prosecution evidence
against Taylor. He was probably also equally entitled to share those views with his
judicial colleagues during the chamber’s private deliberations. But it was improper
to express those opinions in public, keeping in mind that the rules do not contemplate
a substantive role for him in determining whether Taylor was guilty or not guilty.346
Indeed, given the various limitations imposed by the SCSL Statute and the Rules,
Sow’s statement amounted to a public statement or comment. Unlike his contention,
his remarks did not assume the legal character of a “dissenting opinion”—at least as
that term is understood in international criminal courts.

Furthermore, and even worse, in addition to violating basic provisions of the
statute and rules, his statement was inappropriate because it threatened to undermine
public confidence in the fairness of the Taylor case and to tarnish the credibility of
the SCSL’s process.**” Of course, the argument could always be made in defense of
Alternate Judge Sow that he might have taken up the unusual role of a judicial
“whistleblower” because the regular judges engaged in highly irregular practice.
Say, for instance, that the chamber failed to comply with its own rules of procedure
by not engaging in meaningful deliberations on the accused’s criminal culpability—
as required by the hierarchically superior SCSL Statute. This odd situation would
found a stronger claim to justify his far reaching public allegation. It might also
have been easier to accept this if he had provided concrete evidence that could be
independently verified by third parties. And, whatever the case, he would likely
have gained greater sympathy from independent observers for his unusual move if
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he had provided a reasoned opinion explaining his legal and factual conclusions
about the Taylor case. He did not, at least publicly.

Not surprisingly, although I was uncomfortable with information that later
emerged about aspects of the disciplinary process that was subsequently used to
declare Judge Sow unfit to sit as a judge, he seemed to have invited some sanction.**
He later gave a media interview elucidating his views. But additional substance that
would have justified his decision to speak out still appeared lacking.>* It was an
unfortunate end to his otherwise important service during the bulk of the historic
Taylor trial. He was rumored to be the only judge to not miss a single day of hearings
during a four-year period.

In any event, on May 30, 2012, the Trial Chamber (now sitting without Judge
Sow) sentenced Taylor to fifty years imprisonment.**® Both the prosecution and the
defense appealed.’*' The prosecution alleged four errors while the defendant raised
forty-five grounds.3> The bulk of the prosecution appeal asserted that the trial
chamber should have, in addition to finding Taylor guilty of planning as well as
aiding and abetting, also convicted him for ordering and instigating the commission
of crimes in Sierra Leone.>*® They also contested the trial chamber ruling that
evidence regarding certain locations not mentioned in the indictment could be
admitted, and finally, sought an increase in his sentence from fifty to eighty years,
which in their view better reflected the gravity of his crimes and overall criminal
culpability.?*

The defense appeal raised numerous issues. These tended to center on the
chamber’s evaluation of the evidence, some of is factual findings that the RUF/
AFRC operational strategy, which was known to Taylor and conceived with
substantial help by him, marked a deliberate terroristic campaign against Sierra
Leonean civilians.>> They also claimed that the chamber had misapplied the law of
individual criminal responsibility, that Taylor’s fair triai rights were violated in the
entry of cumulative convictions, and further, that the trial judges erroneously used
improper aggravating factors such as his head of state status while ignoring
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favorable mitigating factors in arriving at his manifestly unreasonable sentence.?>
They also used some of Judge Sow’s contentions to challenge the guilty verdict.*’

Finally, as with the other controversies that came to be associated with the pre-
trial and trial phases of his case, during the appeal phase, the delivery of the
judgment in the Taylor case in September 2013 was marked with some rancor—at
least among some international criminal lawyers—about the proper legal standard
for aiding and abetting as a mode of responsibility in international criminal law.
Other developments at the ICTY, especially in the Perisic’*® case, had suggested
that aiding and abetting required that the accused person’s contribution to the
commission of the crimes could be punished only if the abettor specifically directed
his assistance towards the commission of the offenses in issue.*® This was
significant for the Taylor case since, with the exception of his involvement in
planning a few incidents, his conviction turned primarily on the trial chamber
determination that he had aided and abetted the RUF’s commission of crimes in
Sierra Leone.

In their judgment released in September 2013, the SCSL Appeals Chamber
denied nearly all the substantial defense appeals save for minor reversals of
convictions entered against Taylor regarding one or two locations in Kono in Sierra
Leone.®® They also rejected the Perisic articulation of the legal standard for aiding
and abetting liability, finding it inconsistent with customary international law.*¢!
Any practical assistance by an aider-abettor which had a substantial effect on the
commission of crimes will incur individual criminal responsibility.*? Regarding the
sentence of fifty years, it was within the trial court’s discretion to decline to factor
into mitigation Taylor’s insincere expressions of remorse. %3 Save for one exception,
they also rejected all the prosecution’s appeal.’®

Overall, taking the totality of the circumstances, including the gravity of
Taylor’s conduct, the Appeals Chamber upheld his conviction and the sentence.
Within a few days afterwards, Taylor was transferred to the United Kingdom to serve
out his sentence.’®> Although under standard tribunal practice he would be eligible
for release after serving about one third of his sentence, at the age of seventy years
old when he was convicted, it is unlikely that Taylor will see the light of day outside
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HMS Falkland where he has been housed in a hospital for his own safety. Thus ends
the story of one of Africa’s most notorious warlords.

VII. CONCLUSION

This article has showed that Taylor’s status as the only non-Sierra Leonean to
be tried by the SCSL, for acts he did not personally carryout in Sierra Leone, his
stature as a sitting head of state at the time of his indictment, the transfer of his trial
from Freetown to the Hague and his imprisonment in the United Kingdom were the
key reasons why the case will be remembered as particularly controversial. But, as
this article also showed, the Taylor case had a penchant for generating controversy—
sometimes because of mistakes made by tribunal officials or decisions made by the
accused and his counsel. Indeed, at each step of the three main stages of the trial
process before the SCSL—pre-trial, trial, and appeal—the case generated its own
legal and political controversies: whether in relation to the timing of his indictment
as possibly obstructing peace negotiations aimed at ending Liberia’s devastating
civil war; or, whether as an incumbent head of state international law conferred
immunity from prosecution on him; or, whether he should be allowed to live in
Nigeria unmolested or to be tried in Freetown or The Hague. These controversies
often posed unprecedented political, legal and even diplomatic and other practical
challenges for the prosecution, the judges, and tribunal administrators. These types
of challenges, which occur at the intersection of international law and international
politics, should thus be expected to be part of the experience required in the
management of trials of other former heads of state or government in other
international criminal courts.

The Taylor case concluded about a year ago with the final appeals chamber
judgment issued in September 2013. It is still somewhat premature to definitively
assess the full impact of the trial for Sierra Leone and his native Liberia, all of which
are now enjoying relative serenity in the Mano River Basin of West Africa compared
to the tumultuous decade of the 1990s. Yet, as the dramatic last finale for the SCSL
which concluded his trial and then closed its doors in December 2013, the case was
a major milestone. Partly because nearly all the other SCSL indictments related to
suspects who were present in Sierra Leone, they were swiftly arrested and
transferred to the custody of the tribunal. Much like the other aspects of his trial,
when it came to Taylor, matters were markedly different. In fact, although the first
actual indictee of the SCSL with the case number 2003-001, he was the last person
to be tried by the SCSL. This was obviously not scripted. However, the coincidence
of the delayed arrest and trial after the Freetown cases had been completed gave the
effect of a crescendo to one of Beethoven’s concertos. Here, finally, was the Sierra
Leone tribunal’s most important case involving its most important accused.

From the prosecution’s perspective, the conviction of Taylor was a success,
even if a somewhat qualified one.>® And, from the perspective of the defendant
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who had insisted on his innocence, it was a major loss. For the judges, it was the
court’s longest and most voluminous trial, with the most public spotlight and perhaps
even the most external and internal pressure to get things right. Yet, they shifted
through mountains of oral and documentary evidence and issued a reasoned opinion
that generally satisfied the requirements of a fair trial under the law. Interestingly,
the Taylor case was the only one in the SCSL where the bench was unanimous on
all issues—three judges at the trial as well as five in the appeals chamber; a total of
eight judges. There were no formal dissents, as there were in all the other AFRC,
RUPF, and CDF cases.

Finally, in terms of wider significance, since World War II, there have been
several international tribunal prosecutions of former heads of state or government.
At Nuremberg, German Admiral-turned-head of state Karl Doenitz who stepped in
to replace Adolf Hitler after his suicide was prosecuted. In the ICTY, former
Yugoslav President Slobodan Milo§evi¢, was tried but died of illness before his
judgment could be rendered. At the ICTR, Rwandese politician Jean Kambanda,
who was prime minister during the genocide, pled guilty to orchestrating genocide
and crimes against humanity at the ICTR on May 1, 1998. At the ICC, former
President Laurent Gbagbo (Ivory Coast) will soon be on trial while Sudan’s
President Al Bashir remains at large, despite an indictment containing genocide and
crimes against humanity charges against him. Viewed against this backdrop, the
historic nature of Taylor being the first former president since Nuremberg to have
been indicted, to contest the charges, and to be fully tried and then convicted before
an international criminal court becomes self-evident. If nothing else, the case
affirms that when there is political will, no immunity will attach to a current or
former president when he is tried before an international court for international
crimes. Prosecutor v. Charles Ghankay Taylor may thus go down in history as a
sizeable drop in the anti-impunity bucket, whose ripples will be felt by future African
warlords and rebel leaders as well as many other heads of state or government further
afield. The implications of Taylor are certainly clear for the leaders of States that
are in the habit of aiding and abetting rebels and providing arms, ammunition and
other logistics to rebel groups for personal, political, economic or other gains.
Although not free of difficulty, given all the legal and political controversies that
surrounded it, the trial may even prove to be a giant step towards the idea that no
man or woman—no matter how powerful—is above the reach of international
criminal law. At least sometimes. 3%
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