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WILL THE CHILD ABDUCTION TREATY BECOME MORE "ASIAN"?
A FIRST LOOK AT THE EFFORTS OF SINGAPORE AND JAPAN TO

IMPLEMENT THE HAGUE CONVENTION

COLIN P.A. JONES*

I. OVERVIEW

The Hague Convention on the Civil Aspects of International Child
Abduction' (the "Convention") provides a mechanism for locating and returning
children "wrongfully" removed from or retained outside of their jurisdiction of
habitual residence, a problem that most commonly arises in the breakdown of an
"international" marriage. The Convention seeks to protect the welfare of the
children involved by deterring and remedying unilateral action by one parent. Put
simply, the treaty is based on the assumption that the interests of children should
be evaluated by courts in the jurisdiction where they have been residing, rather
than the one in which they may have just gotten off a plane. As noted in one early
gloss,

the problem with which the Convention deals-together with all the
drama implicit in the fact that it is concerned with the protection of
children in international relations-derives all of its legal importance
from the possibility of individuals establishing legal and jurisdictional
links which are more or less artificial. In fact, resorting to this
expedient, an individual can change the applicable law and obtain a
[favorable] judicial decision .... 2

In order to protect disruptions to the lives of children by preventing this type
of forum shopping, the Convention "places at the head of its objectives the
restoration of the status quo, by means of 'the prompt return of children
wrongfully removed to or retained in any Contracting State.' 3

*Professor, Doshisha Law School; Life Member, Clare Hall, University of Cambridge. This paper is
based on an unpublished Working Paper written as a visiting fellow at the Asian Law Institute at the
National University of Singapore. The author thanks the ALI for the fellowship that made the
underlying research possible, as well as the extremely helpful guidance and feedback of Professors Wai
Kum Leong and Debbie Siew Ling Ong of the NUS Faculty of Law. Gratitude is also extended to the
Singapore Central Authority and the Family Division of the Singapore Courts for their assistance. This
article is for my wonderful little Thalia.

1. Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980, T.1.A.S. No.
11670, 1343 U.N.T.S. 89 [hereinafter Convention].

2. Elisa Pdrez-Vera, Explanatory Report on the 1980 Hague Child Abduction Convention, in
HCCH PUBLICATIONS, ACTS AND DOCUMENTS OF THE FOURTEENTH SESSION (1980), TOME IlI: CHILD

ABDUCTION 426, 429 (1982), available at http://www.hcch.net/uploadlexpl28.pdf
3. Id.
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A country that joins the Convention commits to establishing a central
authority to facilitate the return of abducted children and providing a prompt
judicial process for realizing their return.4 In principle, a return must be ordered if
a child has been removed in violation of "rights of custody" in the child's
jurisdiction of habitual residence if those rights were being exercised at the time of
removal.s Under the Convention, parties must also facilitate the exercise of rights
of access between contracting states. Most academic and professional interest in
the treaty, however, appears focused on rights of custody and the return process, as
will be the case in this article too.

A map of the world showing Convention ratifying nations as of the end of the
first decade of the 2 1s" century would portray a very "Western" treaty regime.' At
the time of writing, virtually every country and territory in Europe, North and
South America as well as Australia and New Zealand had ratified the Convention.8

By contrast only a handful of African nations had done so. Asian countries seem
particularly under-represented, given their importance in terms of population and
economic development. Of the small number of Asian jurisdictions that were
parties to the Convention as of 2009, two (Hong Kong and Macao) achieved their
contracting status due to colonial legacies.' 0  The two other Asian "early
adopters"-Sri Lanka and Thailand (acceding in 2001 and 2002)-are still both
developing nations that have not yet been able to establish treaty relations with all
of the other parties.

4. Convention, supra note 1, arts. 1, 6, 7.
5. Id. art. 12.
6. Id. art. 21.
7. The author is cognizant that terms such as "Western" and "Asian" are problematic both in

terms of generating subjective associations and being geographically imprecise, particularly with
respect to nations such as Turkey or Israel. Nonetheless, a detailed exposition of such semantic issues,
however, is beyond the scope of this article.

8. See Status Table. Convention of 25 October 1980 on the Civil Aspects of International Child
Abduction, HAGUE CONF. ON PRIVATE INT'L L.,
http://www.hcch.net/index_en.php?act=conventions.status&cid=24 (last updated Mar. 10, 2014)
[hereinafter Status Table] (listing current status of countries contracting with the Convention).

9. Id. As of February 2014, the only African jurisdictions that had become contracting states
were: Burkina Faso, Morocco, South Africa, Gabon, Guinea, Lesotho, Mauritius, Seychelles, and
Zimbabwe. Id.

10. Hong Kong and Macao have been parties to the Convention in their capacities as Special
Administrative Regions of China since 1997 and 1999, respectively, pursuant to continuation
arrangements put in place when they ceased being colonies of the United Kingdom and Portugal,
respectively. Id. (scroll down to China in Status Table, follow "D, N" hyperlink in last column of row
for China).

I1. Id. By its terms, the Convention is open to signature between states that were members to the
Hague Conference on Private International Law at the time of its Fourteenth Session in 1980 when the
Convention was adopted. Convention, supra note 1, art. 37. Other states may join, but their accession
must be accepted by other contracting states for treaty relations to arise between those two states. Id.
art. 38. Japan was a member of the Hague Conference in 1980 while Singapore remains a non-member.
See Status Table, supra note 8 (listing Japan as a member and Singapore as a non-member).
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Having acceded in 2010,12 Singapore could be described as the first
"advanced" or "developed" Asian nation to have independently joined the
Convention. It was followed by Korea in 2012 and Japan in 2014.' Japan's
ratification comes after years of high-level lobbying by Western governments and
media condemnation of its status as a "black hole" for parental child abduction
from which no child has ever been returned through the Japanese judicial

14process.
With more countries in Asia joining the Convention the time may be ripe to

consider whether they will cause it to become more "Asian" (whatever that means)
in the way it is implemented and interpreted. This article will briefly compare and
contrast the implementation regimes of Japan and Singapore as well as the relevant
features of the two country's family law systems before suggesting a preliminary,
highly tentative conclusion.

II. JAPAN AND SINGAPORE COMPARED AND CONTRASTED

Japan is one of Asia's largest countries in terms of both GDP (almost $6
trillion) and population (almost 128 million as of 2010).'1 Compared to many
neighboring countries its population is highly heterogeneous in terms of ethnicity,
country of birth, language, educational background, and other elements of cultural
identity.' 6 The Japanese practice a variety of religions including various forms of
Buddhism, Shintoism, and Christianity, all of which coexist peacefully.'" Such
minority populations as do exist in Japan represent a very small percentage of the
population overall.' 8

Of the 700,214 marriages recorded in Japan in 2010, 30,207 (4 percent) were
between Japanese and foreign nationals.' 9 Of the 1.071 million children born in
that year, almost 21,966 (2 percent) were born in households with one non-

12. Id.
13. Id. (listing the ratification date for Japan as Jan. 24, 2014, and Korea as Dec. 13, 2012).
14. See, e.g., Daphne Bramham, Japan is Black Hole for Abducted Children, VANCOUVER SUN,

Aug. 17, 2013,
http://www.vancouversun.com/news/Daphne+Bramham+Japan+black+hole+abducted+children/879958
3/story.html; Mark Willacy, Japan Vows to Close Child Abduction Black Hole, AUSTL. BROADCASTING
CORP. NEWS (May 22, 2012), http://www.abc.net.au/news/2012-05-22/japan-child-
abductions/4025242.

15. Data: Japan, WORLD BANK, http://data.worldbank.org/country/japan (last visited June 2,
2014).

16. The World Factbook: Japan, CENT. INTELLIGENCE AGENCY,

https://www.cia.gov/library/publications/the-world-factbook/geos/ja.html (last updated May 30, 2014).
17. See id.
18. At the end of 2011 there were slightly over 2 million registered foreign residents in Japan.

Press Release, For Number of Foreign Residents in the 2011 Year-End Current (Preliminary), Japan
Ministry of Justice Immigration Bureau (Feb. 22, 2012), available at

http://www.moj.go.jp/nyuukokukanri/kouhou/nyuukokukanri04 00015.html. Chinese, Filipinos, and
Koreans accounted for over two thirds of this number. Id.

19. Statistic Tables, JAPAN MINISTRY OF HEALTH, LAB. & WELFARE (Dec. 1, 2011),
http://www.mhlw.go.jp/toukei/saikin/hw/Jinkou/suiil0 (follow hyperlink for 1119 or "Marriage" PDF).
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Japanese parent. 20 In total, 252,617 children in Japan experienced the divorce of
their parents in 2010.21 Of 251,378 divorces in the same year, 18,968 (7.5 percent)

22were "international," with one spouse being non-Japanese. As these statistics
make clear, most instances of divorce or other forms of parental separation in
Japan are strictly "domestic," with those involving a non-Japanese spouse or parent
being a very small minority.

Although economically Japan's peer-the seventh richest country in the
world on a GDP per capita basis-Singapore is quite small in terms of territory
(697 km2) and population (5.46 million in 2013).23 Furthermore for historical
reasons it is demographically more complex than Japan, with an ethnic Chinese
majority (approximately 74.2 percent) as well as significant minorities of Malay
and Indian extraction (13.3 percent and 9.2 percent respectively).24  This
complexity is reflected in the nation's four official languages (English, Mandarin,
Malay, and Tamil).25 Singapore's culture also encompasses a variety of very
different religious traditions and includes a significant Muslim community for
which a formally recognized separate system of family justice exists, as discussed
later.26

As a center of international business and finance, a significant proportion of
Singapore's population consists of transient "expats" and other categories of
temporary workers. 27 Of Singapore's population of almost 5.4 million in 2013,
3.31 million were citizens and a further 0.53 million were permanent residents.28

The remaining 1.55 million-28 per cent of the total-were classified as "non-
residents," a category comprising foreigners working, studying, or living in
Singapore but not having permanent residence (and excluding tourists and short-
term visitors).29

In 2012 Singapore recorded 27,936 marriages and 7,237 divorces and
annulments.3 0 Twenty-one percent of marriages3 ' and 12.9 percent of divorces in
that year were characterized as "inter-ethnic". 32 The same year saw 42,663 live

20. Id. (follow hyperlink for thi4 or "Births" PDF).
21. Id. (follow hyperlink for W or "Divorce" PDF).
22. Id.
23. The World Facibook: Singapore, CENT. INTELLIGENCE AGENCY,

https://www.cia.gov/library/publications/the-world-factbook/geos/sn.html (last updated May 30, 2014).
24. Id.
25. Id.
26. See infra note 92 and accompanying text.
27. See DEP'T OF STATISTICS SING., POPULATION TRENDS: 2013, at 1 (2013) [hereinafter SING.

POPULATION TRENDS: 20131, available at

http://www.singstat.gov.sg/publications/publicationsandpapers/population and population-structure/
population2013.pdf.

28. Id. at I tbl.1.1.
29. Id. at 1.
30. DEP'T OF STATISTICS SING., STATISTICS ON MARRIAGES AND DIVORCES: REFERENCE YEAR

2013, at xi (2014) [hereinafter SING., STATISTICS ON MARRIAGES AND DIVORCES].

31. Id. at 8.
32. Id. at xi (672 divorces under the Women's Charter and 268 under the Muslim Law Act). Note

that because of Singapore's colonial legacy, it has a complex make-up of ethnic groups-primarily
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births. Of the marriages in 2011, a full 39.4 percent were between a Singaporean
citizen and a non-citizen, with 31.1 percent of children being born to such
couples. 34

Because of the demographic complexity of its population and families,
Singapore courts are well-acquainted with cases involving an international
component. In fact, CX v CY (discussed later), one of the Singapore Court of
Appeal's most important custody cases, involved a dispute between a father, a
Dutch national, and a mother, a Singapore national.35

In connection with the Convention, Singapore may prove to be special in
primarily being a source of outbound cases. As of March 2013, Singapore's
Central Authority had dealt with four outbound cases against one inbound.36 This
ratio is consistent with research by Professor Debbie Ong on pre-Convention
international cases, which identified twenty-two outbound cases to only four
inbound.37 By May of 2013, Singapore's High Court had decided an appeal in the
first litigated instance of a return order, the case of BDUv BDT, which is discussed
in more detail below.38

At the time of writing, Japan had ratified the Convention with the
implementing legislation (discussed below) going into effect April 1, 2014.39 At
least one pre-ratification legislative analysis of the Convention points out that most
outbound cases from Japan would likely involve Asian wives of Japanese men
returning to their home countries (i.e., non-signatory states such as China or the
Philippines), cases in which Japan's status as a party would be of little benefit. 40

III. RIGHTS OF CUSTODY IN JAPAN AND SINGAPORE

Having explored the statistics, let us turn to law. Under the Convention, an
abduction or retention is "wrongful" (and therefore likely subject to return
proceedings) if it is "in breach of rights of custody" in the child's country of

Chinese, Malay, and South Asian-that remain clearly defined. See supra note 25 and accompanying
text. Statistics describing marriages as "inter-ethnic" would thus pick up marriages between members of
these ethnic groups in addition to "international" unions between (for example) a Caucasian husband
and a Singaporean wife of any ethnicity. SING., STATISTICS ON MARRIAGES AND DIVORCES, at 106.

33. SING. POPULATION TRENDS: 2013, supra note 27, at vi.
34. PRIME MINISTER'S OFFICE, MARRIAGE AND PARENTHOOD TRENDS IN SINGAPORE 5 (2012),

available at
http://www.nptd.gov.sg/content/dam/nptd/Occasional%20Paper/o20on%20MP%2OTrends%20_For/o2
OMedia%2OBriefing%2028%2OJun%202012 w/o20annex.pdf.

35. See infra notes 122-28 and accompanying text.
36. These numbers are derived from a presentation given to the author by the Central Authority of

Singapore in March 2013.
37. Debbie S. L. Ong, Parental Child Abduction in Singapore: The Experience of a Non-

Convention Country, 21 INT'L J.L. POL'Y & FAM. 220, 223 (2007).
38. See infra Part IV.A.2.
39. Status Table, supra note 8. For information about the Japanese implementing statute for the

Convention, see infra note 186 and Part IV.B of this paper.
40. Ryota Kaji, "Shinkokuka suru kokusaiteki na ko no tsuresari mondai to h5gu jfyaku" 326

Ripp6 to Ch~sa 51, 60 (2012) (published by the secretariat of the House of Councilors, one of the
houses of the Japanese parliament).
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Second, with Japan's implementing legislation just coming into effect April 1,
2014, there have been no cases arising under the Convention in Japan.'" It should
be noted, however, that Japanese courts have had an exceptionally bad track record
in returning children removed from another country in violation of a custody order
in that country.'18 It is commonly said that the return of a child to another country
has never been realized through the court system in Japan, a state of affairs that is a
reflection of the Japanese legal system's limited capability to remedy abductions
even in strictly domestic cases.

A great deal of the diplomatic pressure on Japan to join the Convention can
thus be said to have been on the expectation that doing so would result in Japanese
courts acting differently. At the same time, however, it has also resulted in a
portrayal in the Japanese media of the Convention as something Japan "must" sign

visited Feb. 6, 2014). Here again, the Family Registry plays a subtle role. Japanese police are generally
reluctant to become involved in civil disputes. However, after divorce a parent who has lost parental
authority is for family register purposes in the same position as a stranger, making it more likely that
police will regard a post-divorce abduction as potentially criminal. Id.

185. Japan Finally Signs Hague Convention Governing International Child Custody Disputes,
ASAHI SHIMBUN, Jan. 25, 2014, http://ajw.asahi.com/article/behind-news/AJ201401250061.

186. As already noted, this poor record is one of the factors in the severe criticism and diplomatic
pressure that has been directed at Japan to sign the convention. See, e.g., H.R. Res. 1326, 11Ith Cong.
(2010) (calling on Japan to resolve outstanding cases of abduction of children from the United States
and to promptly join the Hague Convention); Press Release, Joint Statement by the Ambassadors of
Australia, Belgium, Canada, Colombia, France, Germany, Hungary, Italy, New Zealand, Spain, the
United Kingdom and the United States, and the Head of the Delegation of the European Union to Japan,
Australian Embassy, Tokyo (Oct. 22, 2010), available at
http://www.australia.or.jp/en/pressreleases/?id=80 (expressing concern over child abduction problem in
Japan and urging the country to join the Hague Convention: "Japan is the only G-7 nation that has not
signed the Convention. Currently the left-behind parents of children abducted to or from Japan have
little hope of having their children returned and encounter great difficulties in obtaining access to their
children and exercising their parental rights and responsibilities."); Lucy Birmingham, How Did Japan
Become a Haven for Child Abductions?, TIME (Mar. 7, 2011),
http://www.time.com/time/world/article/0,8599,2056454,00.html. This author has also written a number
of articles critical of Japan's failure to join the Convention or modify its domestic law and practices to
suitably address the problem of parental child abduction. See, e.g., Colin P.A Jones, Expectations Low
as Hague Signing Approaches, JAPAN TIMES (Feb. 21, 2012),

http://www.japantimes.co.jp/community/2012/02/21/issues/expectations-low-as-hague-signing-
approaches/#.UvQSJSTn IU; Colin P.A. Jones, Upcoming Legal Reforms: A Plus for Children or plus
ca change?, JAPAN TIMES (Aug. 9, 2011),

http://www.japantimes.co.jp/community/2011/08/09/issues/upcoming-legal-reforms-a-plus-for-
children-or-plus-ca-change/#.UvQRWSTn IU. As an aside, the author believes one of the problems
that likely lurks at the heart of Japan's Hague Convention implementing regime is that the primary
expectation on the part of foreign critics is that joining the treaty will lead to different results from
Japanese courts, while on the other the primary expectation on the part of those Japanese involved in
implementation may be that joining the treaty alone will cause foreign criticism to cease!

187. See Jones, In the Best Interest of the Court, supra note 77, at 258-264 (this work no longer
reflects current Japanese law-including a recent wholesale amendment of the family court procedural
statute-or judicial practice, though the institutional factors described still apply).
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because of foreign pressure rather than for reasons relating to the welfare of
children. 188

Against this background, Japan's law for implementing the Convention, the
"Act in connection with the implementation of the convention on the civil aspects
of international child abduction" ("the Act"), 1 8 9 presents a stark contrast to the
ICAA. Submitted to Japan's Diet in March 2013, which quickly approved it, the
Act was promulgated on June 19 and came into effect April 1, 2014.'90 The Act
contains a total of 153 articles (not including supplementary provisions) and fills
110 A-4 sized pages.' 9 ' Further procedural details will come in the form of rules
to be established by Japan's Supreme Court.

Longtime observers of Japan's international abduction problem might be
tempted to conclude that such a baroque statute evidences a desire to make it
difficult to actually achieve the return of a child from Japan. Much of the Act
(Articles 32-143) is devoted to establishing an entire procedural regime for
handling return requests, including detailed rules governing applications, initial
trials, mediation, appeals, retrials, and enforcement. 192 Each step of the process
established in the Act seems to present an opportunity for a disposition either
preventing or delaying return.

Some cynicism may be justified. For example, going so far as to allow a
losing party to apply for a retrial after appeals have been exhausted (Articles 119-
120)193 seems inconsistent with the Convention mandate that return cases be
handled expeditiously.194 Not to mention the Hague Convention best practices
calling for the minimization of opportunities for further delay once a judgment has
become final.' 95

188. See, e.g., Higuj5yaku, kodomo no tame ni taisei tsukuri isoge [Hague Joyaku-Need to make
a system for children quickly], YOMIURI SHIMBUN, Apr. 30, 2013, at 3. If anything, the welfare of
children has come up in public debate in Japan over joining the Hague Convention primarily in the
context of how to protect Japanese mothers and their children fleeing from abusive foreign fathers. Id.
This has resulted in a spate of vaguely-tautological editorials that support Japan joining the Convention
while calling for it to be implemented in a manner that protects the interests of children. Id.

189. KOKUSAITEKINA KODOMO NO DASSHU NO MINJIJO NO SOKUMEN NIKANSURU JOYAKU NO
JISSHINI KANSURU HORITSU [Act for Implementation of the Convention on the Civil Aspects of
International Child Abduction], Act No. 48 of 2013 (Japan), available at
http://www.moj.go.jp/content/000l21368.pdf

190. Process Toward Conclusion of the Hague Convention, MINISTRY OF FOREIGN AFF. OF JAPAN
(Mar. 7, 2014), http://www.mofa.go.jp/fp/hr ha/page22e_000251 .html.

191. Act for Implementation the Convention on the Civil Aspects of International Child Abduction
(Japan).

192. Id. arts. 32-143.
193. Id. arts. 119-20.
194. See Convention, supra note 1, arts. 1-2.
195. HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW [HCCH], GUIDE TO GOOD PRACTICE

UNDER THE HAGUE CONVENTION OF 25 OCTOBER 1980 ON THE CIVIL ASPECTS OF INTERNATIONAL
CHILD ABDUCTION: PART II-IMPLEMENTING MEASURES, 36-37 (2003), available at
http://www.hcch.net/upload/abdguide2_e.pdf. A motion for a new trial may result in enforcement of a
return order being suspended, and can be requested for any of the reasons set forth in Art. 338 of the

314 VOL. 42:2
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Initial cynicism aside, other factors may be at work in the Japanese approach
to implementation. First, for linguistic reasons it is unlikely that Japan could
simply emulate Singapore by adopting convention provisions "as is" into Japanese
law. This would likely involve complex translation issues (including conformity
with domestic legal usages) and has never been Japan's practice with treaties.

Second, and perhaps more importantly, Japan's judicial system is based on
continental models and lacks many of the inherent powers that have come to be
exercised by common law judges.196 Japanese judges can only exercise those
powers given to them by the law and lack the many vaguely defined "inherent
powers" of their common law counterparts (including the broad wardship
jurisdiction that courts in common law systems have long exercised over
children).197  This difference is illustrated by Article 73(2) of the Act which
empowers judges hearing return cases to allow parties to speak, as well as prohibit
them from speaking,' 98 a power most common law judges likely take for granted.
In a similar vein, the Act gives a court hearing a return case the authority to issue
orders prohibiting the removal of an abducted child from Japan (Articles 122 and
123), a power, which to the author's knowledge, has never been used by Japanese
courts in pre-Convention cases.

Thus, insofar as the Convention expects Japanese judges to act in a particular
way (expeditiously and adjudicating only a limited range of issues) in specific
types of cases (requests for return orders), it may not have been possible to
accomplish this by merely modifying existing procedures and expecting judges to
take the lead in implementation. This seems particularly likely when one recalls
that the existing system of child custody litigation is based primarily on mediation
aimed at producing consensual result which, if unsuccessful may require years of
judicial proceedings before a final result is reached. The fact that Japan has chosen
to have cases arising under the Convention handled in just two designated family
courts (in Tokyo and Osaka) further necessitates a procedural regime different
from the existing system rules designed for a nationwide network of family
courts. 200

Another source of skepticism might be the gatekeeper role the Act accords to
the Minister of Foreign Affairs (who under Article 3 of the Act is designated as
Japan's Central Authority) 201 in rejecting defective applications for returns and

Code of Civil Procedure, which include: "There was an omission in a determination with regard to
material matters that should have affected a judgment." MINPO [MINPO] [CIv. C.] art. 338 (Japan).

196. JOHN HALEY, AUTHORITY WITHOUT POWER: LAW AND THE JAPANESE PARADOX 118(1991).

197. See, e.g., PRINCIPLES OF FAMILY LAW IN SINGAPORE, supra note 91, 424-426 (describing
English law background to Singapore law of wardship and judge's inherent powers to make rulings).

198. Act for Implementation of the Convention on the Civil Aspects of International Child

Abduction, art. 73, para. 2 (Japan).

199. Id. arts. 122-123. Note that Art. 22 of the Japanese Constitution guarantees the freedom to

"move to a foreign country." NIHONKOKU KENPO [KENPO] [CONSTITUTION], art. 22 (Japan).

200. Act for Implementation of the Convention on the Civil Aspects of International Child
Abduction, art. 32 (Japan).

201. Id. art. 3.
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access assistance.202 While Singapore's ICAA merely empowers its Central
Authority to reject incoming applications which do meet formal requirements,
Japan's Act (Articles 7 and 18) goes into significant detail as to when the Minister
is required to reject applications, including instances when doing so might involve

203performing a quasi-judicial function. For example, under Article 7(l)(6) of the
Act, the Minister must reject a return application if "it is clear" that the applicant
did not have or was not exercising "rights of custody" under the laws of child's
jurisdiction of habitual residence.204 The ability of Japan's Central Authority to
make decisions about law and fact in "clear cases" seems inconsistent with Hague
Convention best practices, which state that: "Central Authorities must exercise
extreme caution before rejecting an application, especially where there is a
difference of opinion between Central Authorities concerning habitual residence or
rights of custody, as these issues will require judicial determination."205

One of the Act's most contentious features may prove to be its
implementation of the Convention exceptions to the return principle. Under
Convention Article 13(b), a child does not have to be returned if "there is a grave
risk that his or her return would expose the child to physical or psychological harm
or otherwise place the child in an intolerable situation." 206  This exception is
replicated in Article 28(l)(4) of the Act, but in paragraph 2 of the same article,
judges hearing return cases are authorized to take into account a wide variety of
factors in evaluating whether an exception is applicable, including the risk of
violence (defined as including verbal behavior) to the taking parent or the child.207
Another factor that can be considered is whether there are circumstances that
would make it difficult for the taking parent, or the requesting parent, to care for
the child after a return.208 Such a provision seems to authorize something close to
an evaluation of both parents' custodial capacities, a determination that is
essentially prohibited by Article 19 of the Convention.

A final reason for the Act's baroqueness may be because, rather than building
upon a pre-existing foundation of compatible domestic law and practice as in the
case of Singapore's ICAA, the Act essentially reflects an effort to graft a treaty
onto a system of family law that is arguably inconsistent with it. The Convention
is rooted in widely-accepted notions of what is in the best interests of children (not
being abducted and having their welfare decided in their jurisdiction of habitual
residence),209 while Japanese family law can be understood as based primarily

202. See id. arts. 7-18.
203. Id.
204. Id. art. 7, para. 1, no. 6.
205. HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW [HCcH], GUIDE TO GOOD PRACTICE

UNDER THE HAGUE CONVENTION OF 25 OCTOBER 1980 ON THE CIVIL ASPECTS OF INTERNATIONAL

CHILD ABDUCTION: PART I-CENTRAL AUTHORITY PRACTICE 47 (2003), available at

http://www.hcch.net/upload/abdguide e.pdf.
206. Convention, supra note 1, art. 13(b).
207. Act for Implementation of the Convention on the Civil Aspects of International Child

Abduction, art. 28 (Japan).
208. Id. art. 28, para. 2, no. 3.
209. Convention, supra note 1, at arts. 1-2.
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upon consensual arrangements in which the government performs a largely
administrative function (processing paperwork) without any supervision over the
welfare of the children affected by them.

For example, the Act uses the term "kango no kenri" ("rights of custody") but
does not include a definition, just as with the Convention itself.210 However, the
term "kango" (care, custody) is also used in Articles 766 and 820 of Japan's Civil
Code but there is no attempt to reconcile the two terms, even if only to clarify what
"kango no kenri" means in the context of Japanese law for purposes of
understanding when a child taken from Japan should be returned under the
Conventions.21' As already noted, the "right to determine the child's residence" is
not only part of the Convention definition of "rights of custody" but also identified
as a component of parental authority in the Japanese Civil Code.212 The lack of
concordance between "rights of custody" in the Convention and the Act and
"parental authority" under the Civil Code may result in discrepancies between how
Japanese law treats international cases and domestic cases. This will become more
apparent as cases develop. Under the Convention, a Japanese parent can request
and probably achieve the return of a child taken to a foreign country based on
having joint parental authority over the child during marriage. 213 In the same
scenario taking place domestically, the Japanese parent may not even be able to see
the child, let alone expect a Japanese family court to realize a return to the status
quo ante.214

The discrepancies between the Convention and Japanese domestic law
become most apparent in connection with access rights. Under Article 16 of the
Act, a parent may seek the Minister's assistance in facilitating contact with a child
in Japan based on access rights recognized in another Convention country.2 15 Such
an application must include documents establishing that the applicant is entitled to
access rights under the laws of the child's habitual residence.216 If one were to file
an application from a hypothetical country that had exactly the same laws as Japan,
however, the author has no idea what such documents would be! Japanese law
contains no clear statements regarding access (a term that did not even appear in
the Civil Code until 2011) nor is the author aware of any judicial precedents
declaring access to be assumed because it is in the best interests of children absent
special circumstances. Finally, even in cases where courts get involved in access
disputes, mediation is required first, and access itself may be the subject of

210. See Act for Implementation of the Convention on the Civil Aspects of International Child
Abduction, art. 2 (Japan) (rights of custody is not defined in the definition article).

211. See Minp6 [Minpo] [Civ. C.] art. 766, 820 (Japan).
212. Id. art. 821.
213. Convention, supra note 1, art. 3.
214. Minpo [Minpa] [Civ. C.] art. 819 (Japan).
215. Act for Implementation of the Convention on the Civil Aspects of International Child

Abduction, art. 16 (Japan).
216. Id.
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217mediation. As a result, it is not uncommon for parents to go for extended
periods with no access despite court involvement through mediation.

The Act appears to have been drafted with full cognizance of the deficiencies
of Japanese law on the subject of access. In Article 21, a provision that to an
extent mirrors Article 16 of the Convention, and by which parents in Japan can
seek assistance in exercising rights of access with respect to children taken to
another contracting state, there is no reference to rights of access "under Japanese
law"-only a generic reference to the "law of habitual residence." 218 Here again,
the author suspects that a clear reference to "rights of access under Japanese law"
would invite unwelcome inquiries about what that means in the context of strictly
domestic cases.

V. SYNTHESIS

With these brief comparisons behind us, we can now return to the question
posited at the beginning of this article: is there anything about the two
implementation regimes presaging the development of an "Asian" version of the
Convention in practice? Accepting that this is a very limited comparison, and one
that can only truly be properly done with a greater range of samples (including the
implementation regimes of "Western" Convention parties), the author would
nonetheless suggest the answer is likely to be "no."

As this article has hopefully made clear, the systems of family law and
manner of implementing the Convention in Japan and Singapore are very
different-even the two countries' motivations for joining the treaty may be quite
different. Moreover, the author believes that many of the differences between
Japan and Singapore described in this article are likely to be attributable primarily
to the differences in the underlying common law and continental systems in which
their respective legal systems are based. Despite having a population comprised of
a variety of Asian ethnic and religious groups, the manner in which Singapore's
courts handle child custody-related matters seems quite familiar to a common law-
trained lawyer such as the author. The Japanese system would likely seem quite
different-and in some respects (the role of the family register, for example)
unique, even.

At the same time, however, many of the features of the Japanese system that
may seem different may be so as much because of their continental European
heritage as because of "Japanese-ness." For example, a widely identified problem
with Japanese family courts in custody and access cases has long been lack of
enforceability. 219 Yet Germany, a country on which many features of the Japanese

217. Domestic Relations Cases, SUPREME CT. JAPAN,
http://www.courts.go.jp/english/judicialsys/domestic relations/domestic index/index.html#0I (last
visited June 5, 2014).

218. Compare Act for Implementation of the Convention on the Civil Aspects of International
Child Abduction, art. 21 (Japan), with Convention, supra note 1, art. 16.

219. Until a few years ago the U.S. State Department website included the following description of
the situation: "compliance with [Japanese] Family Court rulings is essentially voluntary, which renders
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civil justice system is modeled, was identified by the U.S. State Department as a
country showing "patterns of non-compliance" with the Convention as recently as
2008 for essentially the same reason.220 In fact, a review of U.S. State Department
annual reports on compliance with the Convention shows that the countries
identified as having compliance issues, particularly with respect to enforcement,
tend to overwhelmingly be those with civil law, rather than common law
systems. 221

The United States government's view of Convention compliance is not
conclusive of anything, of course. However, it may be the case that, as more Asian
countries do come to join the Convention, the inquiry should be as much on the
differences between the two main sources of Western legal tradition as between
more vaguely-defined "Western-ness" and "Asian-ness."

Finally, if there is one area where more detailed scrutiny as to possible
differences between "Asian" and "Western" modalities of resolving disputes may
be merited, the author would suggest it may be in the area of family mediation.
However, this is a subject that must be lcft to future research.

any ruling unenforceable unless both parents agree." Reproduced in Jones, In the Best Interest of the
Court, supra note 77, at 247 n.317.

220. See U.S. DEP'T OF STATE, REPORT ON COMPLIANCE WITH THE HAGUE CONVENTION ON THE

CIvIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION, 14 (2008).

American parents often obtain favorable court judgments regarding access and visitation, but

the German courts' decisions can remain unenforced for years. Since physical force . . . to

enforce court orders and legal sanctions [is] rare, taking parents can and do avoid allowing

court-ordered access. As a result, a number of U.S. parents still face problems obtaining
access to and maintaining a meaningful parent-child relationship with their children who
remain in Germany.

Id. With the exception of the first sentence, the above would also serve as an accurate description of the

situation in Japanese courts. Jones, In the Best Interest of the Court, supra note 77, at 247 n.317.

221. U.S. DEP'T OF STATE, REPORTS ON COMPLIANCE WITH THE HAGUE ABDUCTION CONVENTION
6 (2013), available at http://travel.state.gov/content/dam/childabduction/complianceReports/2013.pdf
(listing Argentina, Australia, France, Mexico, the Netherlands, and Romania as countries with
enforcement concerns). Each of these countries, with the exception of Australia, are based on civil law
systems. See The World Factbook: Legal Systems, CENT. INTELLIGENCE AGENCY,
https://www.cia.gov/library/publications/the-world-factbook/fields/2100.html (last visited June 4,
2014).
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