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PRICING CLINICAL LEGAL EDUCATION

ROBERT R. KUEHN'

ABSTRACT

Some blame the cost of clinical legal education for high law school
tuition. They argue that, regardless of the educational and employment
benefits to students, clinical legal education, and law clinics in particular,
are too expensive to expand or require for all students in a time of de-
creasing law school enrollments and revenues. This Article is an empiri-
cal examination of these claims.

Reviewing tuition, curricular, and enrollment data from all law
schools, this Article demonstrates that 84% of law schools already have
the capacity to provide a clinical experience to every student without
adding courses or faculty, although only 18% presently require or guar-
antee that training. It finds there is no effect on the tuition and fees that
students pay from requiring or guaranteeing every student a clinical ex-
perience and no difference in tuition between schools that already have
sufficient capacity to provide a clinical experience to each student and
those that do not. In addition, there is no tuition growth associated with
the increased availability of experiential or law clinic courses for stu-
dents or the increased participation of students in law clinics, in spite of
the higher costs many associate with clinics. These findings demonstrate
that clinical courses have not cost, and need not cost, students more in
tuition. The Article concludes that providing a clinical experience to eve-
ry student is more a question of a school’s will to provide that education-
al experience than of cost.
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INTRODUCTION

Law lags far behind other comparable professions in the practice-
based education requirements for its new licensees. While other profes-
sions require that at least one-quarter to one-half of a student’s education
be in clinical or practice courses, the minimum requirement for profes-
sional skills education in law schools was only recently increased to just
six credit hours.' For decades, reports have called for more clinical train-
ing in law school so that graduates, in addition to learning to think like a
lawyer, would be prepared to carry on the day-to-day tasks of lawyers
upon graduation.

In the midst of discussions about the need for more hands-on legal
training, students, legal educators, politicians, and the bar have expressed
concerns over the high cost of legal education. Law school tuition has
increased rapidly, and average law student debt has soared. At the same
time, the economic recession has resulted in reduced law firm hiring and
dismal employment prospects for many recent graduates. Recent statis-
tics show that slightly more than half obtained permanent lawyer posi-
tions nine months after graduation.®> “The overall employment rate for
the class of 2012 was the lowest since 1994”;* the rate for the class of
2013 showed almost no improvement.*

Many believe the failure of law schools to graduate “practice ready
lawyers” exacerbates the employment problems of graduates.” Law firms
complain that students are graduating unprepared for practice and that
clients are growing reluctant to pay the billing time of inexperienced
associates.’ Partners explain that an increased need for their own billing

1. See infra Appendix A (listing the clinical requirements for various professional schools);
SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, AM. BAR ASS’N, REVISED STANDARDS
FOR APPROVAL OF LAW SCHOOLS, Standard 303(a)(3) (2014) [hereinafter ABA ACCREDITATION
STANDARDS}; Tony Mauro, ABA Delegates Approve Law School Reforms, NAT'L L.J., Aug. 11,
2014, http://www.nationallawjournal.com/id=1202666475781/ABA-Delegates-Approve-Law-
School-Reforms (reporting on the ABA House of Delegates’ adoption of revised accreditation stand-
ards).

2. SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, AM. BAR ASS’N, 2013 LAW
GRADUATE EMPLOYMENT DATA (2014), available at
http://www.americanbar.org/groups/legal_education/resources/statistics.html.

3.  TASK FORCE ON NEW LAWYERS IN A CHANGING PROFESSION, N.Y. C. BAR ASS’N,
DEVELOPING LEGAL CAREERS AND DELIVERING JUSTICE IN THE 21ST CENTURY 17 (2013).

4. Karen Sloan, “Very Modest” Jobs Growth Seen for Law School Graduates, NAT'L L.J.,
Apr. 9, 2014, http://www.nationallawjournal. com/law-school-
news/id=1202650371787/Very+Modest+Jobs+Growth+Seen+For+Law+School+Graduates%3Fmco
de=1202615496822&curindex=4 (reporting increase in full-time, long-term jobs that require bar
passage from 56.2% in 2012 to 57% for 2013).

5. See infra notes 92-96 and accompanying text.

6. See Daniel Thies, Rethinking Legal Education in Hard Times: The Recession, Practical
Legal Education, and the New Job Market, 59 J. LEGAL EDUC. 598, 606 (2010); David Segal, What
They Don’t Teach Law Students: Lawyering, N.Y. TIMES, Nov. 20, 2011, at Al (explaining that
clients are forcing law firms to bear the costs of training new associates, and stating that, “a survey
by American Lawyer found that 47 percent of law firms had a client say, in effect, ‘We don’t want to
see the names of first- or second-year associates on our bills.””); see also Patrick G. Lee, Law
Schools Get Practical, WALL ST. J., July 11, 2011, at B5 (quoting the head of lawyer recruitment for
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and further client acquisition has “decreased the amount of time [they]
are willing to spend mentoring young attorneys.”’ As a result, law firms
increasingly prefer to hire more experienced lawyers over graduating law
students.® The depressed job market has led to a significant increase in
the number of law graduates forced into solo practice, with the percent-
age of those practicing solo doubling between 2007 and 2011.°

In reaction to the news about reduced employment, applications to
law schools have dropped dramatically, leading to lower enrollments and
a significant loss of income at many schools. According to the Law
School Admission Council, the number of applicants to law schools
dropped by 12.3% from fall 2012 to fall 2013 and individual applications
by 17.9%." In just four years, the number of applicants dropped by
38%."" The number of persons taking the Law School Admissions Test
(LSAT) is down over 38% since 2009, and is the lowest since 1998.'?

a law firm stating, “This is a push from clients saying, ‘Why are we going to pay this kind of mon-
ey? We don’t want to train new lawyers.”); Katy Montgomery & Neda Khatamee, What Law Firms
Want in New Recruits; Business Acumen, A Greater Focus on Global Issues, Management Skills and
the Ability to Write Well, N.Y. L.J., Apr. 27, 2009, at 11 (reporting a hiring partner’s comment that
current economic conditions “make it more imperative that new associates hit the ground running,
and operate efficiently and effectively from day one”).

7.  Thies, supra note 6, at 606.

8. Id at 605. The founder of a legal placement firm testified before an Illinois state bar
committee that “much of the problem in the legal job market is not oversupply of lawyers, but inad-
equate training.” SPECIAL COMM. ON THE IMPACT OF LAW SCHOOL DEBT ON THE DELIVERY OF
LEGAL SERVS,, ILL. STATE BAR ASS’N, FINAL REPORT & RECOMMENDATIONS 28 (2013) [hereinafter
IMPACT OF LAW SCHOOL DEBT, ILL. STATE BAR].

9.  See Marie P. Grady, Economy Spurs Recent Law Grads to Go Solo, CONN. L. TRIBUNE,
Aug. 31, 2011, (on file with author); see also IMPACT OF LAW SCHOOL DEBT, ILL. STATE BAR, supra
note 8, at 21. One-half of all private-practice lawyers practice solo, with almost two-thirds in either
solo offices or law firms of five lawyers or less. AM. BAR ASS’N, LAWYER DEMOGRAPHICS (2013),

available ar
http://www.americanbar.org/content/dam/aba/administrative/market_research/lawyer_demographics
_2013.authcheckdam.pdf.

10.  End of Year Summary: ABA Applicants, Applications, Admissions, Enrollment, LSATs,
CAS, LAW ScHoOL ADMISSION COUNCIL, http://www.lsac.org/Isacresources/data/Isac-volume-
summary (last visited Sept. 25, 2014) [hereinafter End of Year Summary]. Fall 2014 applicants were
down 6.7% and applications down 8.2% from even the low levels of 2013. Three-Year ABA Volume
Comparison, LAW SCHOOL ADMISSION COUNCIL, http://www.lsac.org/lsacresources/data/three-year-
volume (last visited Sept. 25, 2014) [hereinafter Three-Year Comparison).

11.  End of Year Summary, supra note 10 (indicating 87,500 applicants for fall 2010); Three-
Year Comparison, supra note 10 (indicating 54,527 applicants for fall 2014); see also Ethan
Bronner, Law Schools’ Applications Fall as Costs Rise and Jobs Are Cut, N.Y. TIMES, Jan. 31, 2013,
at Al.

12.  LSATs Administered—Counts and Percent Increases by Admin and Year, LAW SCHOOL
ADMISSION COUNCIL, http:/lsac.org/Isacresources/data/lsats-administered (last visited Sept. 24,
2014) (indicating 105,532 LSATs administered in 2013-14 and 171,514 in 2009-10); see also Debra
Cassens Weiss, LSAT Test-Takers Continue to Decline; October Number is at Lowest Point Since
1998, A.B.A. J. (Nov. 4, 2013, 11:35 AM),
http://www.abajournal.com/mobile/article/Isat_test_takers_continue_to_decline_october_number is
_at_lowest_point_sinc.
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First-year law school enrollment in fall 2013 was down 28% since 2010
and is now at 1977 levels."”

Some schools have responded to decreased enrollments by cutting
faculty and staff, and most schools are looking for ways to operate with
less revenue and reduced operating expenses. One school notified its
faculty that it plans to eliminate one-third of its full-time faculty posi-
tions, regardless of tenure or seniority, within one year.'* Meanwhile, a
myriad of other law schools have offered professors buyouts, restruc-
tured contracts, and early retirement deals, as schools adjust to lower
enrollment numbers by reducing full-time faculty. "

State bars have taken note of the crisis in legal education. The State
Bar of California recently adopted a task force recommendation that the
rules for admission to the bar be amended to require that prior to admis-
sion, a student must have taken at least fifteen units of practice-based,
experiential course work designed to develop law practice competencies
or have participated in a bar-approved externship, clerkship, or appren-
ticeship.'® The chief judge of the New York Court of Appeals has an-
nounced an early bar exam program where third-year students, after
completion of the February bar exam, would spend their final three
months of legal education providing full-time pro bono assistance
through externships and law clinic programs developed by their
schools.'” The American Bar Association’s (ABA) Council of the Sec-

13, End of Year Summary, supra note 10 (indicating enrollment of 39,700 in fall 2013 and
52,500 in 2010); see also Jennifer Smith, U.S. Law School Enroliments Fall, WALL ST. }., Dec. 18,
2013, at Bl.

14.  Paul L. Caron, New England Law Faculty Face 8-Course Teaching Loads, Mandatory
Office Presence (M-F, 9-5) Unless 35% Accept Buyouts, TAXPROF BLOG (Oct. 25, 2013),
http://taxprof.typepad.com/taxprof_blog/2013/10/new-england-.html.

15.  Ashby Jones & Jennifer Smith, In Rare Step, Law Schools Shrink Faculty, WALL ST. J.,
July 16, 2013, at B1. Among those affected are twenty-one law professors who accepted buyout
packages at Widener University School of Law, seven professors who agreed to early retirement
packages at the University of Dayton School of Law, and eight professors at Vermont Law School
who accepted offers to restructured their contracts, take pay cuts, or give up tenure. /d.; see also
Karen Sloan, Big Slump for LSAT; The Decline Means Hard Choices for Law Schools, NAT'L L.J.,
Nov. 4, 2013,
http://www.law.com/jsp/nlj/PubArticleNLJ . jsp?id=1202626211107&Big_Slump_for LSAT&slretur
n=20131017131755 (identifying additional schools shedding faculty to adjust to smaller enroll-
ments).

16.  TASK FORCE ON ADMISSIONS REGULATION REFORM, STATE BAR OF CAL., PHASE I FINAL
REPORT 15-16 (2013) [hercinafter TASK FORCE ON ADMISSIONS, PHASE | REPORT]. The Task
Force’s recommendation was adopted unanimously by the State Bar of California Board of Trustees
and implementation rules are now being developed. TASK FORCE ON ADMISSIONS REGULATION
REFORM, STATE BAR OF CAL., PHASE Il IMPLEMENTATION (2014), available at
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/TaskForceonAdmissionsRegulationReform.asp
X.

17.  JONATHAN LIPPMAN, THE STATE OF THE JUDICIARY 2014: VISION AND ACTION IN OUR
MODERN COURTS 3-6 (2014). The chief judge explained that the pro bono work “will take place
through educational programs developed by law schools and their clinics, and in partnerships with
legal service providers, corporations, and law firms.” /d. at 4. At the time of the announcement, a
New York State Bar Association’s Committee on Legal Education was studying whether skills
training should be required for admission to its bar. See Adele Bernhard, Should Skills Training Be
Regquired for Licensing?, N.Y.ST. B.A. J., Sept. 2013, at 53, 53-54.
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tion of Legal Education and Admissions to the Bar, spurred into action
by a petition to amend law school accreditation standards to require not
just fifteen academic credits in experiential courses but that each J.D.
student must take a law clinic or externship prior to graduation,'® recent-
ly increased its professional skills requirement from a single course to six
semester credit hours. But the ABA refused the request to require a clini-
cal experience for all students and the new requirement will not apply to
graduating students until 2019."

The conventional wisdom is that clinical courses, defined as law
clinics and externships, are expensive. Thus, it is argued that, even if
important to the professional education of students and their employment
prospects, a clinical experience cannot be required for all students in a
time of decreasing enrollments and revenue.”’ In addition, as schools
search for ways to cut costs, many are concerned that schools, dominated
by faculties that do not teach clinical courses, will single out clinical
programs, resulting in reduced clinical offerings for students or the tar-
geted layoffs of clinical faculty.

Putting aside the value of clinical courses to a student’s training for
law practice and employment marketability, existing data do not demon-
strate what effect a school’s clinical legal education program has on tui-
tion and, therefore, how its availability may affect what students pay and
how much debt they incur. Even if the costs per student or academic
credit are higher in lower-enrollment clinical courses than in large lecture
courses, no research has addressed whether or not providing more clini-
cal legal education results in students paying higher tuition.

18.  See CLINICAL LEGAL EDUC. ASS’N, CLINICAL LEGAL EDUCATION ASSOCIATION (CLEA)
COMMENT ON DRAFT STANDARD 303(Aa) (3) & PROPOSAL FOR AMENDMENT TO EXISTING
STANDARD 302(A) (4) TO REQUIRE 15 CREDITS IN EXPERIENTIAL COURSES, (2013), available at
http://cleaweb.org/Resources/Documents/2013-01-07%20CLEA%2015%20credits.pdf; see also
Mark Hansen, Clinical Law Profs Solicit ABA Legal Ed Council to Require 15 Credit Hours in
Practice-Based Courses, A.BA. ). (Jul. 2, 2013, 8:56 PM),
http://www.abajournal.com/news/article/CLEA_15_credit_hours_accreditation_aba_section.

19. See ABA ACCREDITATION STANDARDS, supra note 1, at Standard 303(b)(1) (requiring
only that schools provide students with “substantial opportunities” for law clinics or field place-
ments); Memorandum from Barry Currier, Managing Dir., Section of Legal Educ. and Admissions
to the Bar to Council, Am. Bar Ass’n, (July 20, 2014) (on file with author) (explaining that curricu-
lum changes in the revised standards will apply to J.D. students entering law school in 2016—17).

20. See, e.g., Letter from Paul G. Mahoney, Dean, Univ. of Va. Sch. of Law, to Hon. Solomon
Oliver, Jr., Chairperson, Council of the Section of Legal Educ. and Admissions to the Bar, Am. Bar
Ass’n, & Barry A. Currier, Managing Dir. of Accreditation and Legal Educ., Section of Legal Educ.
and Admissions to the Bar, Am. Bar Ass’n, (Jan. 30, 2014), qvailable at
http://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_th
e_bar/council_reports_and_resolutions/comments/201401_comment_std_303a3_paul_g_mahoney.a
uthcheckdam.pdf; Letter from Michael H. Schill, Dean, Univ. of Chi. Law Sch., to Hon. Solomon
Oliver, Jr., Chairperson, Council of the Section of Legal Educ. and Admissions to the Bar, Am. Bar
Ass’n, & Barry A. Currier, Managing Dir. of Accreditation and Legal Educ., Section of Legal Educ.
and Admissions to the Bar, Am. Bar Ass’'n (Jan. 30, 2014), available at
http://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_th
e bar/council_reports_and_resolutions/comments/201401_comment_std_303a3_michael_h_schill.a
uthcheckdam.pdf.
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This Article is an effort to address this lack of data and determine
how the availability of clinical legal education for students may affect
tuition pricing at law schools. After reviewing information on the rising
cost of legal education and calls for more clinical experiences for law
students, it examines studies on the costs of clinical legal education. The
Article then provides empirical data not on the instructional costs of law
clinics or externships, but on the pricing of clinical legal education
through tuition. With this pricing data, it seeks to determine if schools
requiring or providing greater clinical education opportunities for their
students pass on possible increased instructional costs from those courses
through higher tuition charges. Based on an analysis of current enroll-
ment, curricula, and tuition data submitted by all law schools, it con-
cludes that there is no relationship between providing a clinical education
experience for every student, or providing more opportunities for stu-
dents to participate in law clinics, and tuition. The evidence supports the
claim that providing more clinical opportunities, and even ensuring or
requiring an opportunity for every graduating J.D. student, has not and
need not cost students more through higher tuition charges.

I. THE RISING COST OF LEGAL EDUCATION

Legal educators, the bar, students, and even politicians are con-
cerned about the rising costs of legal education. The average tuition and
fees at private law schools in 2013 was $41,985, with public laws
schools charging $23,879 for in-state residents.?' Although lower than
the tuition at other professional schools such as medicine, dentistry, and
veterinary,* present law school tuition represents a 64% rise at private
law schools and 123% rise at public schools since 2003.> Average pri-
vate law school tuition rose 2.6 times the national rate of inflation, with
publgf‘: school resident tuition growing by over 5.5 times the inflation
rate.

The result of this steep rise in tuition has been a substantial increase
in the average debt of graduating law students. For the class of 2013, law
school graduates incurred over $4 billion in debt.” The average debt of

21.  SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, AM. BAR ASS’N, LAW SCHOOL
TUITION (1985-2013; PUBLIC/PRIVATE) (2014), available at
http://www.americanbar.org/groups/legal_education/resources/statistics.html  [hereinafter LAW
SCHOOL TUITION (1985-2013)].

22, U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-10-20 HIGHER EDUCATION: ISSUES
RELATED TO LAW SCHOOL COST AND ACCESS 16 (2009).

23.  LAW SCHOOL TUITION (1985-2013), supra note 21.

24.  Tuition Tracker, LAwW SCHOOL TRANSPARENCY,
http://www.lawschooltransparency.com/reform/projects/Tuition-Tracker (last visited Sept. 25,
2014).

25.  Federal Investment in Legal Education: Class of 2013, LAW SCHOOL TRANSPARENCY,
http://www.lawschooltransparency.com/reform/projects/Law-School-Financing (last visited Sept.
25, 2014); see also Matt Leichter, 2010 Law School Grad Debt at $3.6 Billion, THE LAW SCHOOL
TUITION BUBBLE (Oct. 11, 2011), http://lawschooltuitionbubble. wordpress.com/2011/10/11/2010-
law-school-grad-debt-at-3-6-billion.
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private law school graduates reached over $122,000 in 2012, a 74% in-
crease from the average debt just ten years prior.”® Meanwhile, public
school graduates owed an average of $84,600, an increase of 82%.%

This debt can prove devastating to recent law graduates, as a mere
57% could claim permanent full-time lawyer jobs nine months after
graduation.”® These weak employment numbers underscore the problems
recent graduates have in paying back debt. The standard monthly pay-
ment on a $125,000 debt load is over $1,400.*° According to Professor
Brian Tamanaha’ s calculations, “[tJo manage monthly payments this
large (after taxes, rent, and other basic expenses) requires a salary in ex-
cess of $100,000, which less than 15 percent of graduates nationwide
obtained.””

The causes for the rise in tuition are likely many, with no consensus
on which factor is most significant. Many believe that the increased size
and rising salaries of faculty, driven in part by reduced teaching loads
and competition among schools for the best faculty, are important causes.
The average law school had 37% more full-time professors in 2012 than
it did in 1999, even though full-time J.D. enrollment was only 2% higher
and total law school enrollment was only 13.5% higher.”' Student/faculty
ratios at an average-sized law school decreased by 28% during the 10-
year period from 2002 to 2012.* Professor Peter Joy concluded, after
looking at the dramatic fall in teaching loads at law schools, that “the
most significant long-term drivers of rising legal education costs are
lower teaching loads and higher salaries for law faculty.””’A National
Jurist study estimated that 48% of the tuition increase from 1998 to 2008
was attributable to increased faculty size and higher salaries.*® As one

26. SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, AM. BAR ASS’N, AVERAGE
AMOUNT BORROWED (2014), available at
http://www.americanbar.org/groups/legal_education/resources/statistics.html  (reporting  average
amount borrowed for academic years 2001-2002 through 2011-2012).

27. Id

28.  Sloan, supra note 4.

29.  See Brian Z. Tamanaha, The Problems with Income Based Repayment, and the Charge of
Elitism: Responses to Schrag and Chambliss, 26 GEO. J. LEGAL ETHICS 521, 523 (2013).

30.  Jd at 523-24.

31.  See Matt Leichter, Stealth Layoffs Revealed?, THE LAW SCHOOL TUITION BUBBLE (Nov.
13, 2013), http://lawschooltuitionbubble. wordpress.com/2013/11/13/stealth-layoffs-revealed; see
also SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, AM. BAR ASS’N, FIRST-YEAR-
ENROLLMENT/TOTAL ENROLLMENT/DEGREES AWARDED (2014), available at
http://www.americanbar.org/groups/legal_education/resources/statistics.html [hereinafter
ENROLLMENT AND DEGREES AWARDED].

32.  SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, AM. BAR ASS’N, STUDENT-
FACULTY RATIO (2014), available at
http://www.americanbar.org/groups/legal_education/resources/statistics.htm! (reporting ratios from
academic years 1978-79 to 2012-13); see also ENROLLMENT AND DEGREES AWARDED, supra note
31 (indicating average law school enrollments of approximately 750 J.D. and other students).

33.  Peter A. Joy, The Cost of Clinical Legal Education, 32 B.C. J.L. & Soc. JusT. 309, 316
(2012).

34.  Jack Crittenden, Why Is Tuition Up? Look at All the Profs, NAT’L JURIST, Mar. 2010, at
40, 40.
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commentator observed, law schools have chosen more professors over
35
reduced tuition.

Additionally, the cost of legal education is substantially higher be-
cause of the large subsidy students pay, via their tuition, for faculty
scholarship. Professor Richard Neumann estimates that with faculty
spending 30% to 50% of their time producing scholarship, the cost of
writing one law review article per year may be as high as $88,000.%
Dean Ed Rubin similarly noted that at most research-oriented law
schools, which includes more than half of all law schools, the general
rule is that faculty are expected to spend 40% of their time on research.”’
He calculated that “if faculty were not expected to conduct research, they
could teach twice as much, thus reducing the faculty cost of providing
the same number of courses by 40 to 50%,” resulting in tuition savings to
students in the same proportion.®® Dean Rubin explained that, alterna-
tively, by ceasing to support or reward faculty research, schools “could
offer a more intensive educational program, with individualized training
in specific legal skills, while still maintaining the same tuition.””® A re-
port by the Illinois State Bar Association on law school debt similarly
observed that “the focus on academic scholarship prevents law schools
from focusing on the time-intensive instruction techniques that are nec-
essary to educate new lawyers.”*

Competition for students to enhance a school’s U.S. News & World
Report ranking also plays an important part in the rising cost of legal
education. Most schools today seek to obtain the best students (defined in
U.S. News by higher LSAT scores and college GPAs) by offering merit-
based scholarships. A 2002 ABA report found that the greatest increase
in law school expenditures between academic years 1993-1994 and
1999-2000 was in financial aid, increasing over 87% in just six years, a
140% greater increase than the rise in salaries and benefits.*' The report
attributed the increase in financial aid expenditures to efforts to relieve

35,  See Leichter, supra note 31.

36. Richard K. Neumann, Jr., Distorted Resource Allocations in Legal Education 67, (Oct.
28, 2011) (unpublished manuscript) (on file with author); see also Karen Sloan, Legal Scholarship
Carries a High Price Tag, NAT’L L.J. (Apr. 20, 2011),
http://www.nationallawjoumnal.com/id=12024908888227.

37. Edward Rubin, Should Law Schools Support Faculty Research?, 17 J. CONTEMP. LEGAL
ISSUES 139, 142 (2008).

38. Id. at 142-43; see also Erwin Chemerinsky, Why Write?, 107 MicH. L. REv. 881, 881
(2009) (“In fact, if law professors wrote much less, teaching loads could increase, faculties could
decrease in size, and tuition could decrease substantially.”). The rise of centers and institutes to
support faculty scholarship and programs also have likely contributed to the increased cost of law
school. See JAMES VESCOVI, WHY DOES LAW SCHOOL C0oST SO MUCH?, COLUMBIA LAW SCHOOL
REPORT (2006), available at
hitp://iwww.law.columbia.edu/law_school/communications/reports/summer06/lawschoolcost.

39.  Rubin, supra note 37, at 148.

40.  IMPACT OF LAW SCHOOL DEBT, ILL. STATE BAR, supra note 8, at 37.

41.  John A. Sebert, The Cost and Financing of Legal Education, 52 J. LEGAL EDUC. 516,
519-20 (2002). More current comparative data on aggregate law school spending is not available
from the ABA.
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student debt burdens and “increased competition for entering students
(and U.S. News rankings) through increased merit scholarships.”* In the
twelve years after that report, the total amount spent on financial aid at
law schools rose even faster at 258%,* thus supporting the view that
schools are engaged in an expensive arms race for students and rankings.

Dean Rubin explains the effect of this aggressive merit-based ap-
proach to financial aid: “This can be understood as a cross-subsidy from
the tuition-paying students to the scholarship students, because if all stu-
dents were required to pay full tuition, the tuition-paying students would
need to pay less to support the law school’s educational program.”* Pro-
fessor Tamanaha determined that “if you spread that money across the
class, [instead of using it for merit scholarships] you would immediately
reduce tuition by 30 percent.”* In fact, when the University of La Verne
College of Law recently eliminated merit-based scholarships and insti-
tuted a flat-rate tuition system for all students, it was able to lower its
tuition by over 37%.*

The costs of new buildings cannot be overlooked. Seeking to ex-
plain the rapid rise in tuition, the New York Times observed that as other
industries closed offices and downsized plants during the most recent
economic downturn, there has been a “law school construction boom.”*’
It noted that in the midst of rising concerns about the cost of tuition and
employability of graduates, a number of schools were constructing new
buildings costing more than $100 million.*® Highlighted was New York
Law School’s 235,000 square-foot expansion, a massive addition at a
school ranked in the bottom third of all law schools yet charging more in
tuition than Harvard.® It is not clear how these building costs have af-

42, Id. at 520. The ABA report concluded that “competition by law schools for students
(through increased admissions recruiting and increased merit scholarships) and for reputational
ranking (for example, through glossy publications)” were more significant causes of the increase in
law school expenditures during the 1990s than ABA accreditation standards, which required more
skills training and reduced student/faculty ratios or increased financial aid to address the problem of
student debt. /d. at 524.

43.  See SECTION OF LEGAL EDUC. & ADMISSIONS TO THE BAR, AM. BAR ASS’N. INTERNAL
GRANT AND SCHOLARSHIPS TOTAL DOLLAR AMOUNTS AWARDED 1991-2012 (2014), available at
http://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_th
e_bar/statistics/internal_grants_scholarships_awarded.authcheckdam.pdf.

44.  Rubin, supra note 37, at 143.

45.  Jack Crittenden, How to Cut Tuition, NAT'L JURIST, Mar. 2013, at 22, 23 (alteration in
original) (internal quotation mark omitted).

46.  Karen Sloan, La Verne Offers Flat-Rate Law School Tuition, NAT’L L.J. (Mar. 26, 2014),
http://www.nationallawjournal.com/id=1202648544187/La-Veme-Offers-Flat-Rate-Law-School-
Tuition (announcing that the new tuition would be $14,900 less than the existing $39,900 list tuition
price).

47.  David Segal, Law School Economics: Ka-Ching!, N.Y. TIMES, July 17, 2011, at BUL.

48.  Id. (noting Fordham Law School’s $250 million, 22-story building, the University of
Baltimore and University of Michigan’s buildings costing more than $100 million, and Marquette
University’s $85 million project).

49. Id; see also THOMAS JEFFERSON LAW SCHOOL, A NEW ERA IN LEGAL EDUCATION 2
(2013), available at http://www.tjsl.edu/sites/default/files/files/TISL-Handout-v7-072711-Edit-
opt.pdf (touting the school’s $90 million, eight-story, 305,000 square-foot new law facility).
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fected the tuition schools charge, but at some schools it has likely been
substantial.”

Tuition costs also have been driven upwards by an increase in ad-
ministrators and student services. The 2002 ABA report on costs found
that expanded administrative costs rose significantly more than the rate
for total law school expenditures, noting that expenditures on administra-
tive salaries showed the largest increase within the salaries and benefits
category, exceeding the rise in instructional salaries by 50%.”' The report
observed that this rise was consistent with the impression that schools
had greatly expanded support services such as career services, academic
support, admissions staffing, and technology support.*?

Another tuition driver is the payments that law schools are required
to make to their universities, sometimes significantly more than the
school’s proportionate share of university overhead costs. As one writer
found, “law schools toss off so much cash they are sometimes required to
hand over as much as 30 percent of their revenue to universities, to sub-
sidize less profitable fields.”” The University of Baltimore was reported
to have taken about 45% of the money generated by the law school from
tuition, fees, and state subsidies.** Catholic University’s budget relied so
heavily on extra income generated by its law school that the university
recently asked deans in other schools to cut their operational expendi-
tures by 20% because a decline in law school revenue from decreased
enrollment had severely impacted the university’s budget and necessitat-
ed cuts in other academic departments.*

A 2009 U.S. Government Accountability Office (GAO) study
sought to determine the factors affecting the cost of law school for stu-
dents.”® Law school officials told the GAO that increases in resource-
intensive approaches to education and competition among schools for
higher U.S. News rankings appear to be the primary influences on in-

50. See Joy, supra note 33, at 316 (observing that “a major expense not analyzed is the cost of
new law school buildings™); Paul Campos, Thomas Jefferson School of Law Slashes Jobs, Salaries,
and Budget, LAWYERS, GUNS & MONEY BLOG (Dec. 12, 2013),
http://www.lawyersgunsmoneyblog.com/?s=TJSL&x=10&y=10 (describing Thomas Jefferson
School of Law’s financial difficulties and “extremely expensive and very heavily leveraged new law
building™).

51.  Sebert, supra note 41, at 520 (“Total instructional salaries increased only 31.8 percent,
while total expenditures on administrative salaries showed the largest increase, 47.5 percent.”).

52. I

53.  Segal, supra note 47.

54. Debra Cassens Weiss, Law Dean Hits University Tuition Grab in Widely Distributed
Resignation Letter, AB.A. J. (Aug. 1, 2011, 10:30 AM),
http://www.abajournal.com/news/article/law_dean_hits_university_tuition_grab_in_widely_distribut
ed_resignation_let.

55.  Clair Finnegan, Law School Enroliment Dropoff Causes Departmental Budget Cuts,
TOWER, Apr. 12, 2013, at 3, available at
http://tower.lib.cua.edu/Default/Skins/CatholicUniversity/Client.asp?skin=CatholicUniversity & AW
=1411758798353&AppName=2 (follow Browse Archives and input date of publication).

56. U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 22, at 2.
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creased costs, while public law schools reported that decreases in state
funding also contributed to their rise in tuition.”” Some officials believed
that increased emphasis on clinical experiences and skills-based courses,
more diverse course offerings, and enhanced student support (e.g., aca-
demic support, career services) were contributing factors.’® No effort was
made to verify if or how much increased clinical experiences had driven
up costs or tuition.

School officials also believed that competition among schools for
higher U.S. News rankings were pressuring schools to “offer clinics and
diverse elective courses to compete for students,” thus contributing to the
rise in cost.” Indeed, there may be good reason for schools to enhance
their clinical programs when competing for students. A 2012 Law School
Admission Council (LSAC) survey found that when applicants were
asked what factors were most important in influencing them to apply to
particular law schools they listed “[c]linics/internships” third, behind
only locatlon and employment of recent graduates, and as important as
bar success.®* When admitted applicants were later asked to identify the
factors that ended up being the most important in their decision to enroli
ata partlcular school, they listed cllnlcs/mtemshlps second, behind only
location.®' Trailing in importance in an admitted student’s final decision
about where to enroll were reputation, bar success, employment of recent
graduates, cost, reputation of faculty, and rankings. In a recent survey of
pre-law students, 97% favored a law school model that incorporates clin-
ical experiences for students.”> Many schools recognize the importance
of their clinical course offerings by heavily promotmg them to prospec-
tive students and alumni, through brochures, magazines, and other mate-
rials.®

The listing by admitted students of the importance of clinics and ex-
ternships ahead of reputation and ranking, qualities that schools expend
tremendous resources to enhance, raises a question about whether some
of the costs outlined above are being misdirected and could be better

57. Id atll.
58.  Id. at24.
59. Id at25.

60. LAW SCHOOL ADMISSION COUNCIL, LAW SCHOOL APPLICANT STUDY 9 (2012).

61. Id at46.

62.  Press Release, Kaplan Test Prep, What Pre-Law Students Want: Kaplan Test Prep Survey
Finds that Tomorrow’s Lawyers Favor a Two-Year Law Sch. Model and Want Significant Changes
in Legal Educ. (Feb. 11, 2014), available at http://press.kaptest.com/press-releases/what-pre-law-
students-want-kaplan-test-prep-survey-finds-that-tomorrows-lawyers-favor-a-two-year-law-school-
model-and-want-significant-changes-in-legal-education.

63. See, e.g., GEORGETOWN LAW, EXPERIENTIAL EDUCATION AT GEORGETOWN LAW availa-
ble at http://www.law.georgetown.edu/academics/academic-programs/clinical-
programs/upload/Experiential-Education-Brochure-2014.pdf (last visited September 26, 2014); Clint
Willis & Suzanne Barlyn, Bringing the Law to Life: NYU’s Clinical Program Helps Students
Change the World—One Case at a Time, LAW SCHOOL, Autumn 2007, at 21, 21-31, available at
http://issun.com/nynlaw/docs/2007?mode=embed&layout=http%3 A%2F%2Fskin.issuu.com%2Fv%
2Flight%2Flayout. xml&showFlipBtn=true (last visited Sept. 26, 2014).
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spent on increasing the availability and quality of a school’s clinical
course offerings. Thus, even if it were to cost a school more to develop a
quality clinical program, that added cost may ultimately persuade, not
dissuade, prospective students from attending, even if those costs were
passed on through increased tuition (a point addressed below).*

Some argue that clinical courses, because of their perceived higher
costs compared to lecture courses, should be among the first cut when a
school needs to reduce expenditures.*” However, the above discussion
illustrates that there is a wide range of causes for the high tuition that
students face and many expenditures appear to dwarf the amount of
money a school may be spending to provide students with a clinical edu-
cation experience. Rather than fixating on the notion that tuition is driven
by the cost of clinical education courses, schools must consider their full
range of expenses when looking for ways to reduce costs and tuition. *

Arguing for a broader examination of all law school costs and how
they benefit students is not meant to dismiss the advantage of lower stu-
dent-faculty ratios, the societal value of legal scholarship, the importance
of enhancing a school’s reputation, or the need for appropriate buildings
and administrative support staff. But discussions that excessively focus
on cutting clinical courses both miss other more significant contributors
to the high cost of legal education and fail to consider fully the relative

64.  After Washington and Lee School of Law adopted a new experiential learning curriculum
in the third year, including a law clinic or externship, its number of applicants increased by 33%,
compared to a decline nationwide of 19%. William D. Henderson, Washington & Lee is Biggest
Legal  Education Story of 2013, LEGAL  WHITEBOARD  (Jan. 29, 2013),
http://lawprofessors.typepad.com/legalwhiteboard/2013/01/biggest-legal-education-story-of-
2013.html. Surveys of its incoming students in 2011 and 2012 ranked the new third-year curriculum
as the school’s top strength, ahead of ranking/prestige and national reputation. James Moliterno, On
W&L Law’s Third Year Curriculum, LEGAL WHITEBOARD (Feb. 13, 2013),
http:/law.wlu.edu/faculty/facultydocuments/moliternoj/legalwhiteboardfinal.pdf. As one expert on
legal education concluded, “[a] sizeable number of prospective students really do care about practi-
cal skills training and are voting with their feet. W&L has therefore become a big winner in the race
for applicants.” Henderson, supra.

65. See, e.g., Victor Fleischer, The Unseen Costs of Cutting Law School Faculty, N.Y. TIMES
(July 9, 2013, 3:46 PM), http://dealbook.nytimes.com/2013/07/09/the-unseen-costs-of-cutting-law-
school-faculty (arguing that rather than reducing the size of the tenure-track faculty to shrink a
school’s budget, “[c]linics can be closed,” and suggesting that law clinics were expendable because
they are not “profit centers”).

66. Professor Tamanaha argues that tuition pricing is not driven solely by costs. He quotes a
former college president, stating, ““[p]ricing is a marketing, not a cost accounting decision.” “Tuition
in the private higher-education industry is a classic example of price leadership—the “top players”
define the sticker price and all others follow suit.”” BRIAN Z. TAMANAHA, FAILING LAW SCHOOLS
130 (2012) (quoting Henry Riggs, the former president of Harvey Mudd College). Tamanaha ex-
plains:

Tuition varies in relation to prestige—not costs—because the perceived value of the ed-
ucation affects how much students (and their parents) are willing to pay for it. As long as
a sufficient pool of purchasers of higher education continue to believe that degrees from
elite institutions provide the best opportunities, elite schools can, and will, raise their
prices. Nonelite schools raise tuition as well, keeping a price separation one level below,
to pick up the remaining demand for higher education.
1d.; see also infra notes 196199 and accompanying text.
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importance of various expenditures on a student’s preparation for the
practice of law.

II. THE CALLS FOR MORE CLINICAL EDUCATION

The calls for more clinical education as a way to better prepare stu-
dents for the practice of law are not a recent phenomenon. Over 30 years
ago, the ABA’s Report and Recommendation of the Task Force on Law-
yer Competency: The Role of Law Schools (the Crampton Report) pro-
posed that law school curricula pay more attention to providing profes-
sional experiences.”’ The ABA’s 1983 Task Force on Professional Com-
petence shared this perspective and recommended that the ABA make
enhanced law school training in lawyering skills a top priority.®® A dec-
ade later, the 1992 ABA Report of the Task Force on Law Schools and
the Profession (the MacCrate Report) focused on the value to law stu-
dents from practice-oriented instruction in courses such as law clinics,
externships, and simulations.” The ABA’s recent Task Force on the Fu-
ture of Legal Education’s report noted that much of what it “heard from
recent graduates reflects a conviction that they received insufficient de-
velopment of core competencics that make one an effective lawyer, par-
ticularly those relating to representation and service to clients.””® Re-
sponding to this deficiency, the task force concluded that legal education
needed to shift still further from doctrinal instruction toward more fo-
cused preparation for delivering legal services to clients.”’ The ABA’s
Young Lawyers Division passed a unanimous resolution in 2013 calling
on the ABA and law schools to require at least one academic grading
period of practical legal skills clinical experiences or classes as a gradua-
tion r7e2:quirement, noting that “a J.D. degree alone does not make a law-
yer.”

67.  SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, AM. BAR ASS’N, REPORT AND
RECOMMENDATIONS OF THE TASK FORCE ON LAWYER COMPETENCY: THE ROLE OF THE LAW
SCHOOLS 17 (1979).

68. AM. BAR ASS’N, FINAL REPORT AND RECOMMENDATIONS OF THE TASK FORCE ON
PROFESSIONAL COMPETENCE 11-12 (1983).

69. SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, AM. BAR ASS’N, LEGAL
EDUCATION AND PROFESSIONAL DEVELOPMENT—AN EDUCATIONAL CONTINUUM: REPORT OF THE
TASK FORCE ON LAW SCHOOLS AND THE PROFESSION: NARROWING THE GAP 260-61, 328 (1992)
[hereinafter MACCRATE REPORT).

70. Task FORCE ON THE FUTURE OF LEGAL EDUC., AM. BAR ASS’N, REPORT AND
RECOMMENDATIONS 26 (2014), available at
http://www.americanbar.org/groups/professional_responsibility/taskforceonthefuturelegaleducation.
html.

71.  Id. at 3. The Task Force took the position that:

The educational programs of a law school should be designed so that graduates will
have (a) some competencies in delivering (b) some legal services. A graduate’s having
some set of competencies in the delivery of law and related services, and not just some
body of knowledge, is an essential outcome for any program of legal education.

Id. at 26.

72.  YOUNG LAWYERS DIVISION, AM. BAR ASS’N, RESOLUTION 1YL (2013) (on file with
author); see also E-mail from Daniel Thies, Liaison to the Council of the ABA Section of Legal
Educ. and Admissions to the Bar, ABA Young Lawyers Division, to author (Dec. 12, 2013, 8:53
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Besides the ABA, the 2007 Carmegie Foundation report on legal ed-
ucation stressed the need for law students to engage in an “apprentice-
ship of practice” while in law school, contrasting legal education’s min-
imal training with that provided in other professions such as medicine.”
The report highlighted the “crucial role of practice experience in the de-
velopment of expertise,” observing that “[d}ecades of pedagogical exper-
imentation in clinical-legal teaching, the example of other professional
schools, and contemporary learning theory all point toward the value of
clinical education as a site for developing not only intellectual under-
standing and complex skills of practice but also the dispositions crucial
for legal professionalism.”™ That same year, the Best Practices for Legal
Education report argued that it was critical for students to have super-
vised practice experiences while in law school: “In the United States, it is
only in the in-house clinics and some externships where students’ deci-
sions and actions can have real consequences and where students’ values
and practical wisdom can be tested and shaped before they begin law
practice.””

State bars, too, are pressing for more practice-based training in law
school, especially in this era when students are finding it so difficult to
market their skills to employers. An Ohio State Bar Association task
force on legal education reform called on the Ohio Supreme Court to
adopt a rule requiring that a student, prior to taking the bar exam, com-
plete a law clinic or externship in law school or a practice experience
through a bar association program that involves law school faculty and
the practicing bar.”® The court has announced that a task force will ex-

AM) (on file with author) (explaining that the Resolution was adopted unanimously by the delegates
at the Division’s 2013 Annual Meeting).

73.  WILLIAM M. SULLIVAN ET AL., EDUCATING LAWYERS: PREPARATION FOR THE
PROFESSION OF LAW 99 (2007). A much earlier Carnegie Foundation report on legal education make
a strikingly similar observation: “The failure of the modern American law school to make any ade-
quate provision in its curriculum for practical training constitutes a remarkable educational anoma-
ly.” ALFRED ZANTZINGER REED, TRAINING FOR THE PUBLIC PROFESSION OF THE LAW: HISTORICAL
DEVELOPMENT AND PRINCIPAL CONTEMPORARY PROBLEMS OF LEGAL EDUCATION IN THE UNITED
STATES WITH SOME ACCOUNT OF CONDITIONS IN ENGLAND AND CANADA 281 (1921). The 1921
Camegie report observed that there was no “foreign country in which education for the practice of
law is so largely theoretical as it is in America” and argued that putting theoretically educated stu-
dents into contact with actual law practice was so important that it should be insisted upon as a law
school requirement. /d. at 281, 287. Although the ABA had requested the 1921 Camegie study, the
ABA ignored its recommendations and issued its own report endorsing the structure of legal educa-
tion 