TRANSPORTATION
LAW
JOURNAL

“
Industry Leader in Multi-Modal Law, Economics & Policy
“

Motor Carrier Service and Federal and
State Overtime Wage Coverage

James C. Hardman

NOTES

Avoiding the Pitfalls of Public Private
Partnerships: Issues to be Aware of When
Transferring Transportation Assets

Nicholas J. Farber

The Long and Lonely Road: The Saga of
the Recent Amendments to the Hours of
Service Regulations

Catherine Spain

Interstate Wind: Using New Technology to
Enhance Transportation Fuel Investments

Joshua Prok

CASE COMMENTS

Going Overboard on Overtime:
Bostain v. Food Express, Inc.

David M. Hyams

Carrier Brokers Gone Broke:
Who Should Pay the Broker’s
Carrier-Subcontractor Services?

Kimberly Martinez

.] UNIVERSITY OF

Ti';nh »ortation "
DENVER \giis By

Journal Transportation Lawyers Association

Sturm College of Law

? o ns @ DU, 2008
plished by Digital Commans @ DU, 20 MBER 1 SPRING 2008




Transportation Law Journal, Vol. 35 [2008], Iss. 1, Art. 1

UNIVERSITY OF DENVER COLLEGE OF LAW
TRANSPORTATION LAW JOURNAL

The Transportation Law Journal is a major professional publication in the field of
transportation law, and is dedicated to maintaining its position as a valuable working tool for the
practicing bar, government, and the academic community. It addresses both domestic and
international developments of legal, regulatory, economic and political interest in all modes of

transportation—aviation/airports, motor, rail, maritime, aerospace, and pipelines, freight
forwarders, and brokers.

The Transportation Law Journal is sponsored jointly by the Transportation Law Program of
the University of Denver College of Law and the Transportation Lawyers Association, the largest

bar association of its kind in the United States and Canada. Visit http:/translaw.org to learn more
about the Transportation Lawyers Association.

The Transportation Law Journal is published three times a year — summer, winter, and spring
— by the students of the University of Denver College of Law. Fourth class postage paid at
Lincoln, Nebraska, and at additional mailing offices.

Correspondence should be addressed to Transportation Law Journal, University of Denver
College of Law, 2255 E. Evans Avenue, Room 448, Denver, Colorado 80208; (303) 871-6162.
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Inquiries regarding submission of manuscripts for publication should be addressed to the
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the right to make final publication decisions. Manuscript preparation instructions are available
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The opinions expressed herein do not necessarily reflect the views of the Transporration Law
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Dear Reader,

I can confidently say that it was no small feat for our staff to assemble the first
Issue of the 2008 year. Thanks to the revitalized relationship between the
Transportation Lawyers Association and the University of Denver, the
Transportation Law Journal is receiving a record number of student submissions
and requests for articles. The three student notes and two case comments
included in this Issue is a reflection of those high numbers. In an effort to
include as many of these high quality submissions as possible, our staff has been
putting in longer hours and undertaking more and more responsibility. So it is
without hesitation that I extend my sincerest gratitude to the Transportation Law
Journal staff and their amazing efforts in assembling this Issue.

If our staff’s long hours and hard work were not enough, this Issue is particularly
special because it includes three student notes from our former, current, and
future Executive Articles Editors. These notes address some of the most
important and developing areas in transportation law. Nicholas Farber’s note,
for example, discusses how the I-35W Bridge collapse in Minneapolis has
highlighted the rising costs of highway maintenance and the inability of states to
raise a sufficient amount of funds to ensure that they are continually safe. Mr.
Farber looks beyond the option of raising the gasoline tax to improve our
transportation infrastructure by proposing that states and private companies
enter into leasing or sale contracts to maintain the current transportation
structures.

Joshua Prok, one of the Journal’s newly elected Executive Articles Editor, has
integrated his passion of transportation law as it relates to promoting practices
consistent with environmental stewardship in his student note: Interstate Wind.
Interstate Wind describes an opportunity to enhance our continuing investments
in transportation fuels by deploying innovative, distributed, wind energy systems
to generate electricity from air displaced by vehicles on U.S. highways.
According to Mr. Prok, public support and funding of such projects can mobilize
the private sector toward developing a new wind energy infrastructure to power
innovation and expansion of existing transportation corridors and ease the strain
on our electric grid.

In addition to these exciting student notes, two staff editors from the Journal
have invested their time in composing case comments on recent decisions
impacting motor carrier employers and employees, as well as brokers, shippers,
and other carriers. David Hyams’ comment, Going Overboard on Overtime for
example, analyzes a recent Washington Supreme Court decision awarding
overtime pay to an interstate truck driver who worked most of his hours out of
state. Mr. Hyams addresses how this case has the potential to cause significant
economic impact to motor carriers conducting business in or with the state of
Washington, and its precedential value in general.

The second student comment is by one of the Journal’s newest staff members,
Kimberly Martinez. Ms. Martinez was invited to publish her case comment on
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two cases that discuss the liability that results when a broker files bankruptcy
after a shipper pays the broker to arrange the shipment of its product with a
motor carrier. Although twelve other students addressed the issue with much
vigor and debate, Ms. Martinez’s review of the issue and related cases clearly
merited publication.

Last, but certainly not least, fellow Transportation Lawyer Association member
and Past President, James Hardman, has updated his version of a paper that
appeared as part of Understanding Compensation and Overtime Exemption Issues
in the U.S. Trucking Industry, a research report sponsored and funded by the
American Transportation Research Institute in Washington, D.C., and prepared
by the Institute’s Research Team.

Mr. Hardman will be publishing again in our next Issue this year, which will be a
symposium on the most current issues surrounding the independent contractor
and employee distinction. Until then, we continue to look forward to serving
you through our publications. For more information on our Journal and its
members, please be sure to visit our newly renovated website at http://
www.law.du.edu/lawReviews/transportationJournal/index.cfm, or contact us at
tlj@law.du.edu.

Yours truly,
Bridgette M. Miller

Editor-in-Chief, Transportation Law Journal,
University of Denver Sturm College of Law

Published by Digital Commons @ DU, 2008
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TRACK A MOVING TARGET

Today’s law of transportation, trade, distribution,
e-commerce and logistics is ever-changing and ever more complex.
Today’s TRANSPORTATION LAWYERS ASSOCIATION
is as dynamic as the field it follows — and leads.

KEEP UP with the changes by JOINING our lively network of
professionals located almost everywhere in North America.
GAIN from our unique partnership with the University of Denver’s
award-winning Transportation Law Program.

PROFIT from a rich array of membership benefits including:

® Cutting-edge CLE programs with active ® Direct access to the latest in dispute-
input from the Sturm College of Law at resolution programs through our affiliated
the University of Denver. Transportation ADR Council, Inc.

Free subscriptions to the Transportation ¢ Close ties with our counterparts in the
Law Journal, as well as our own Canadian Transport Lawyers’ Association.
publication, The Transportation Lawyer. * A deeply-rooted tradition of collegiality

¢ Reduced rate subscriptions to certain and civility in the practice of law.

CCH® transportation publications.

All This Is Yours for Annual Dues of $185, or $25 for Law Students.

To learn more, visit our Web site at <www.translaw.org> or
contact our executive director at the address below.

TRANSPORTATION LAWYERS
ASSOCIATION

e
-

P O. Box 15122 * Lenexa, Kansas 66285-5122 * 913-541-9077 Phone * 913-599-5340 Fax
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