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judgment."91 After the suspension, Chapman was traded to the Chicago
Cubs, which stirred up some controversy. A Cubs fan and journalist, Caitlin
Swieca, decided that she would donate ten dollars for every Chapman save
to a domestic-violence charity in Chicago called the Domestic Violence
Legal Clinic. 92 Ms. Swieca announced her donation campaign on Twitter
using #pitchin4DV in July 2016 and by November 2016, after only five
months, the donations totaled thirty-five thousand dollars for the Domestic
Violence Legal Clinic.93 After the Cubs won the World Series in 2016,
Chapman re-signed with the New York Yankees. During the 2017 season,
the Yankees listed Chapman as "Mr. October" in the official team calendar,
which is also Domestic Violence Awareness month in the United States.94

On April 13, 2016, Hector Olivera, then an Atlanta Brave, was arrested for
assaulting his girlfriend in a hotel. She had visible bruises and was taken to
the hospital and released later in the day.95 The Commissioner suspended
Olivera for eighty-two games, he was released by the Atlanta Braves and
was subsequently sentenced in the criminal proceedings to ninety days in
prison for misdemeanor domestic assault; however, he was released after
ten days.96 After serving his suspension Olivera was traded to the San

91 Wallace Matthews, Aroldis Chapman Apologizes for 'Bad Judgment' in Using Gun,
ESPN (Mar. 2, 2016), http://www.espn.com/mlb/story/_id/14884190/aroldis-chapman-
accepts-suspension-apologizes-only-using-gun.
92 Billy Witz, Cubs Fans Root for Aroldis Chapman While Deploring His History, N.Y.
TIMES (Aug. 27, 2016), https://www.nytimes.com/2016/08/28/sports/baseball/chicago-
cubs-fans-
aroldis-chapman-domestic-violence.html.
93 Caitlin Swieca, Aroldis Chapman, Morality in Sports, and the Final Out of the World
Series, BASEBALL PROSPECTUS (Nov. 9, 2016),
http://wrigleyville.locals.baseballprospectus.com/2016/11/09/aroldis-chapman-morality-
in-sports-and-the-final-out-of-the-world-series/.
94 Andy Clayton, Tone-Deaf Yankees Make Chapman Mr. October in Giveaway
Calendar, N.Y. DAILY NEWS (Apr. 16, 2017),
http://www.nydailynews.com/sports/baseball/yankees/tone-deaf-yankees-chapman-mr-
october-giveaway-calendar-article-1.3059134.
95 A.J. Perez, Braves' Hector Olivera Arrestedfor Assault, Placed on Leave by MLB,
USA TODAY SPORTS (Apr. 13, 2016),
http://www.usatoday.com/story/sports/nmlb/braves/2016/04/13/hector-olivera-arrested-
assault/82979822/.
96 Mike Axisa, Hector Olivera Sentenced to 90 days in Prison for Domestic Assault, CBS

SPORTS (Sep. 8, 2016), https://www.cbssports.com/mlb/news/hector-olivera-sentenced-to-
90-days-in-prison-for-domestic -assault/.
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Diego Padres on July 30, 2016, and released by the team on August 10,
2016.97

After Olivera's suspension, the MLB suspended two other players in 2017
for violation of the domestic violence policy. The MLB Commissioner
concluded that Jeurys Familia, a relief pitcher for the Mets, did not
physically assault his wife, but concluded his overall conduct was
"inappropriate, violated the policy and warranted discipline."98 Familia was
suspended for fifteen games, lost roughly seven-hundred thousand dollars
in pay, and was required to speak with other players about domestic
violence issues and donate his time and money to domestic violence
organizations.99 Derek Norris, a catcher for the Tampa Bay Rays, was
suspended September 1, 2017 for the rest of the 2017 season based on an
Instagram post from his ex-fianc6e that Norris verbally and physically
abused her.100 Norris forfeited one-hundred thousand dollars in pay, which
he was required to donate to a domestic violence organization. In December
2017 Norris signed a minor-league contract with the Detroit Tigers, in
which the General Manager justified signing Norris by stating that "he
wasn't charged...the guy served his penalty... he should be able to sign,
that's the way the process works."101

B. NFL

The NFL Commissioners historically have been given and exercised their
disciplinary power under the NFL's Constitution and Bylaws, along with
the CBA with the National Football League Players Association

97 David Hill, Dodgers Bust Hector Olivera to Sign with Sugar Land Skeeters, Fox
SPORTS (Jun. 30, 2017), http://www.foxsports.commlnb/story/dodgers-bust-hector-
olivera-to-sign-with-sugar-land-skeeters-060117; see also MLB, Hector Olivia Player
Stats, MLB (accessed on March 16, 2017), http://m.nlb.com/player/493343/hector-
olivera.
98 SI Wire, Jeurys Familia Suspended 15 Games for Violating MLB Domestic Violence
Policy, SPORTS ILLUSTRATED (Mar. 29, 2017), https://www.si.com/mlb/2017/03/29/new-
york-mets-jeurys-familia-suspended.
99 Id.

100 Billy Witz, Catcher Derek Norris Suspended for Season Under Domestic Violence

Policy, N.Y. TIMES (Sept. 1, 2017),
https://www.nytimes.com/2017/09/01/sports/baseball/catcher-derek-norris-suspended-for-
season-under-domestic-violence-policy.html.
101 Tony Paul, Tigers GM Defends Signing Derek Norris, DETROIT NEWS (Dec. 6, 2017),
http://www.detroitnews.com/story/sports/nmlb/tigers/2017/12/06/tigers-gm-defends-
signing-derek-norris/108372530/.
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("NFLPA"). 102 Pursuant to all of these documents, the Commissioner has
the authorization, and power, to take disciplinary action if a player's
conduct is found to be "detrimental to the best interests of the League or
professional football."103 The Commissioner also has the power to establish
policy and procedure in respect to the enforcement of the Constitution and
Bylaws. 104

Prior to 1997, the National Football League was reluctant to discipline NFL
players involved in criminal acts and other off-the-field problems aside
from violations of the drug policy. Between January 1989 and November
1994, fifty-six current and former NFL players were reported for violent
behavior towards women, with not a single incident of discipline from an
NFL Commissioner.1 05 In fact, in the early 1990's the only criminal charge
that would bar an athlete from playing in the NFL was murder.106

Until the O.J. Simpson murder trial in 1995, the conversation surrounding
domestic violence, specifically in the NFL, was almost nonexistent. In July
1995, during the middle of Simpson's year-long trial, Sports Illustrated
published "Sport's Dirty Secret, When Scarcely a Week Passes Without an
Athlete Being Accused of Domestic Violence, It Is No Longer Possible to
Look the Other Way." 107 The article exposed some of the most celebrated
athletes arrested or convicted of domestic violence, and the ways in which
the continued glorification of athletes has allowed society to turn a blind
eye. The same week, one of the NFL's top quarterbacks, Warren Moon, was
arrested and charged for misdemeanor assault against his wife, Felicia

102 Janine Young Kim & Matthew J. Parlow, Sports and Criminal Law: Off-Court
Misbehavior: Sports Leagues and Private Punishment, 99 J. CRIM. L. & CRIMINOLOGY
573, 591 (2009).
103 Nat'l Football League, Constitution and Bylaws of the National Football League, 28-
29 (rev. 2006) [hereinafter NFL Const.].
1 Id. at 29.
15 See Withers, supra note 2.

106 JEFF BENEDICT & DON YAEGER, PROS AND CONS: THE CRIMINALS WHO PLAY IN THE

NFL 40 (1998) ("[T]he authors asked player agent Leigh Steinberg if there were any
criminal offenses that would altogether bar a player from playing in the NFL. 'Murder,'
he replied . . ."); see also Robert Ambrose, Note, The NFL Makes it Rain: Through Strict
Enforcement ofIts Conduct Policy, The NFL Protects Its Integrity, Wealth & Popularity,
34 WM. MITCHELL L. REV. 1069, 1071 (2008).
107 William Nack and Lester Munson, Sports Dirty Secret When Scarcely A Week Passes
Without An Athlete Being Accused of Domestic Violence, It is no Longer Possible to Look
the Other Way, SPORTS ILLUSTRATED (July 31, 1995),
https://www.si.com/vault/1 995/07/31/204992/sports-dirty-secret-when-scarcely-a-week-
passes-without-an-athlete-being-accused-of-domestic-violence-it-is-no-longer-possible-
to-look-the-other-way#.
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Moon.108 Warren Moon's domestic violence charge resulted from a call by
his eight-year-old son to 911 asking for help because his parents were
fighting.109 When the police arrived, Felicia Moon claimed that she was at
fault for the altercation that left scratches and bruises on her face, neck, back
and legs, and insisted that she did not want to file a complaint against her
husband; however, Warren was still charged but later acquitted. 110
Throughout the controversy and adjudication of Moon's case, the NFL and
the Minnesota Vikings were silent, and Moon was never suspended nor
mandated to counseling after his acquittal."'

In 1997, after increasing public concern about player conduct and
specifically violence against women, the NFL Commissioner Paul
Tagliabue adopted a "Violent Crime Policy" that covered any offense,
misdemeanor or felony, involving a crime of violence, including hate
crimes and domestic abuse.112 This was the first "crime policy" of its kind
in any arena of professional sports that specifically detailed offenses, such
as domestic violence, that would be punishable if there was a conviction.
The 1997 Violent Crime Policy gave the Commissioner a full array of
disciplinary powers ranging from fines to indefinite suspension from the
league. However, these punishments were only prescribed if there was a
conviction or its equivalent, rather than based on arrest, allegations, or
investigation by the police without formal charges. 113 Without a
requirement for immediate action by the Commissioner, players could
continue to play and be paid until a criminal proceeding was fully
adjudicated.

In 2000, after collective demands from NFL club owners, Paul Tagliabue
revised the Violent Crime Policy to encompass other non-violent crimes
and off-the-field conduct. 114 After the revised 2000 Personal Conduct
Policy went into effect, there were around forty arrests made between 2000
and 2006 for incidents involving domestic violence.115 Of the forty arrested
between 2000 and 2006, around eleven pled guilty or no contest, around
thirteen were placed in a diversion program or anger management, and the

1os Jerri Kay-Phillips, Unnecessary Roughness: The NFL's History ofDomestic Violence
and the Need for Immediate Change, 5 BERKELEY J. ENT. & SPORTS L. 65, 71 (2016).
109 Id.
110 Id. at 71-72.
111 Id.
112 John Gibeaut, When Pros Turn Cons, ABA J., July 2000, at 38-42, 102-03, 106-09;
see also NFL Violent Crime Policy, 2000.
113 Id. at 108.
114 Withers, supra at note 2, at 403.
115 NFL Arrest Database, USA TODAY,
https://www.usatoday.com/sports/nfl/arrests/all/all/all/ (last visited Mar. 16, 2018).
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remaining players' charges were dropped due of lack of cooperation by the
victim or lack of evidence, with only one player being cut from their
team.116 Out of the forty players arrested for domestic violence incidents
from 2000-2006, the NFL fined approximately three players, and suspended
at least three players for one to three games. 117

In 2006, Roger Goodell was elected as the new NFL Commissioner and, by
March 2007, he introduced an updated Personal Conduct Policy that
strengthened the existing conduct guidelines.1 18 Several major changes to
the language required that those arrested for or charged with prohibited
conduct undergo "an immediate, mandatory clinical evaluation and, if
directed, appropriate counseling," and the policy would not only apply to
players, but all League and team employees, and prospective players and
employees.1 19 The new Personal Conduct Policy did not apply exclusively
to players, nor was it collectively bargained for with the National Football
League Players Association (NFLPA). 120 This gave the NFL
Commissioner an unprecedented expansion of power under the NFL by-
laws and NFL Constitution to play 'the judge and jury' in handling conduct
violations, because it was not collectively bargained for with the players.121

Yet, the NFL continued to ignore domestic violence. From 2006 to 2014,
law enforcement authorities pursued at least fifty domestic violence cases
against NFL players, including one for murder and at least five for
assaulting or choking pregnant women.122 Of these fifty cases, USA Today

1 16 
d.

117 Withers, supra note 62, at 174.
11. Brant Webb, Unsportsmanlike Conduct: Curbing the Trend ofDomestic Violence in

the National Football League and Major League Baseball, 20 AM. U. J. GENDER SOC.
POL'Y & L. 741, 753 (2012).
119 NFL PERSONAL CONDUCT POLICY (2007),
http://www.espn.com/nfl/news/story?id=2798214.
120 National Football League, NFL Owners Endorse New Conduct Policy, NFL (Dec. 10,
2014), http://www.nfl.com/news/story/0ap3000000441758/article/nfl-owners-endorse-
new-personal-conduct-policy (Of note, the NFLPA was consulted and in support of the
policy, but it was not collectively bargained for).
121 Robert Ambrose, The NFL Makes It Rain: Through Strict Enforcement of Its Conduct
Policy, The NFL Protects Its Integrity, Wealth & Popularity, 34 WM. MITCHELL L. REV.

1069, 1071 (2008).
122 Brent Schrotenboer, History of Leniency: NFL Domestic Cases under Goodell, USA
TODAY SPORTS (Oct. 1, 2014), https://www.usatoday.com/story/sports/nfl/2014/10/01/nfl-
domestic-abuse-history-under-roger-goodell/1 6566615/.
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Sports uncovered resolutions to forty-three:123 eighteen players were able
to avoid charges or prosecution after completion of rehabilitative programs
or probation; nine players pled no contest, guilty, or were convicted by a
judge; twelve players' charges were dropped, usually because of lack of
cooperation by the victim; three players were acquitted; and one player
fatally shot his girlfriend and then himself.124 Of the players that technically
violated the Personal Conduct Policy, a majority were suspended by the
Commissioner for no more than two games, had no disruption in getting
paid, and were able to finish out the rest of the NFL season.125 Sports
commentator Mike Bates pointed out in response to publicity criticizing
NFL's failure to address its players' violent conduct: "At no time in the last
quarter of a century has there been a commissioner-level sanctioning of any
player for domestic violence, and most teams haven't bothered either."126

The NFL's response to domestic violence changed in September 2014,
when TMZ 127 released a video that went viral. It showed Baltimore
Ravens' player, Ray Rice, violently striking his fianc6 Janay Rice
unconscious and dragging her body out of an Atlantic City casino
elevator.12 8 Within hours of the video's release, the Ravens cut Rice and
the NFL suspended him indefinitely.129 This stark change in both a team's
and the NFL's response to domestic violence is chalked up by many as a
frantic and desperate cover up of their knowledge of the incident months
prior to the release of the video. Not only was Rice cut and suspended, but
the NFL immediately began drafting a new policy to further broaden its
Personal Conduct Policy to encompass minimum suspensions in cases of
domestic violence regardless of criminal conviction.

NFL Commissioner Roger Goodell created the December 2014 Personal
Conduct Policy pursuant to the authority given to him under the NFL
Constitution and Bylaws to address and sanction conduct detrimental to the

123 Unfortunately, as noted in footnote 3, we found that it was extremely difficult to find a
complete and accurate database compiling arrests and prosecutions, aside from the USA
Today Arrest Database. This database is presumed to be the largest compilation available
of NFL arrests to date, but there is not a publicly available bank of this information
otherwise found in any of our research. The USA Today Arrest Database also lacks
complete information on the disposition of many of the arrests accounted for.
" NFLArrest Database, supra note 115.

125 id.
126 Bates, supra note 68.
127 TMZ is an online magazine specializing in celebrity gossip. See http://www.tmz.com/.
128 Jane McManus, IfNot the Player, Ray Rice Asks You to Forgive the Man, ESPN-W
(Apr. 28, 2017), http://www.espn.com/espnw/culture/feature/article/19248874/if-not-
player-ray-rice-asks-forgive-man.
129 Id.



league and professional football.130 The NFL consulted with experts inside
and outside of the league, including lawyers, domestic violence and sexual
assault experts and advocates, law enforcement officials, academic experts
and business leaders to ensure that this new policy would significantly build
upon the previous policies. 131 This policy was not however collectively
bargained for with the NFLPA.

The new policy included making threats of violence (not just actual
violence) and acts of stalking, harassment and even intimidation. Of key
importance was the addition that

[V]iolations that involve assault, battery, domestic violence,
dating violence, child abuse and other forms of family
violence, or sexual assault involving physical force or
committed against someone incapable of giving consent, a
first offense will subject the offender to a baseline
suspension without pay of six games, with consideration
given to any aggravating or mitigating factors.132

In the eyes of domestic violence advocates "the NFL ha[d] taken some good
first steps to build a meaningful strategy that deals effectively with violence
against women."133 Nonetheless, the NFL has continued to face public
criticism about investigating accusations and handing down inconsistent
punishments.134

In May 2015, Josh Brown, a former kicker for the New York Giants, was
arrested for the fourth-degree assault of his wife, Molly Brown. 135 Not only
did Josh Brown admit to a pattern of physical, verbal and emotional abuse
of his then wife, but further documentation indicated that Brown had

130 NFL PERSONAL CONDUCT POLICY (Dec. 2014),
http://static.nfl.com/static/content/public/photo/2014/12/10/0ap3000000441637.pdf
131 National Football League, NFL Owners Endorse New Policy, NFL (Dec. 10, 2014),
http://www.nfl.com/news/story/0ap3000000441758/article/nfl-owners-endorse-new-
personal-conduct-policy.
132 NFL PERSONAL CONDUCT POLICY, supra note 130.
133 Mark Maske, NFL Toughens Punishment Guidelines for Domestic Violence, WASH.

POST (Aug. 28, 2014), https://www.washingtonpost.com/news/sports/wp/2014/08/28/nfl-
toughens-punishment-guidelines-for-domestic-violence/?utm term=.9771677blbl7.
134 Mary Pilon, Inside the NFL'sDomestic Violence Punishment Problem, BLEACHER

REPORT (Jan. 31, 2017), http://mag.bleacherreport.com/nfl-domestic-violence-policy-
suspensions/.
135 NFL Reopening Josh Brown Probe; He Won't Travel to London, NFL NEWS (Oct. 20,
2016), http://www.nfl.com/news/story/0ap3000000724307/article/police-documents-say-
josh-brown-admitted-to-domestic-violence.
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violated a restraining order after his arrest.13 6 Initially, the NFL did not
follow the 2014 Personal Conduct Policy, but rather only placed Brown on
a one-game suspension in August 2016 after a ten month investigation by
the NFL. 137 During the investigation, the Giants re-signed Brown for a two-
year four million dollar contract. 138 In the initial investigation, the NFL
blamed the King County, Washington Sherriff's office with failing to
provide any documents from the investigation and further blamed Molly
Brown for failing to cooperate with the league in being non-responsive to
investigator's inquiries. 139 In October 2016 once the King County (WA)
Sherriff's Office closed their investigation and the NFL obtained
documents that were previously unavailable, they re-opened the league
investigation. 140 The documents contained information indicating
documented assaults nearly two-dozen times, including at least once while
Molly Brown was pregnant, e-mails and journal entries of Brown admitting
to the abuse, and various 911 calls. 141

After the NFL received the documents and re-opened the investigation, it
put Brown on the Reserve/Commissioner Exempt List and then the New
York Giants released him. 142 After the second investigation, the NFL
suspended Brown for six-games, which he accepted, for violating the
Personal Conduct Policy.143 But because Brown had been released, this
suspension would only be served if he were re-signed to another team. The
NFL received a tremendous amount of criticism for the initial one-game
suspension handed down to Brown, as the incident and allegations were a
clear violation of the domestic violence section of the Personal Conduct

136 id.
137 Press Release, National Football League, Josh Brown Suspended Six Games for
Violation ofNFL's Personal Conduct Policy (Sept. 8, 2017),
https://nflcommunications.com/Pages/JOSH-BROWN-SUSPENDED-SIX-GAMES-
FOR-VIOLATION-OF-NFL%E2%80%99S-PERSONAL-CONDUCT-POLICY.aspx
138 Adam Schefter, NFL Suspends Former Giants Kicker Josh Brown for Six More
Games, ESPN (Sept. 8, 2017), http://www.espn.com/nfl/story/_/id/20629879/nfl-
suspends-former-new-york-giants-kicker-josh-brown-six-more-games.
139 NFL Reopening Josh Brown Probe; He Won't Travel to London, supra note 135.
140 id.
141 Juliet Macur, NFL. Shows ItDoesn'tReally Care About Domestic Violence, N.Y.
TIMES (Oct. 21, 2016), https://www.nytimes.com/2016/10/22/sports/football/nfl-
domestic-violence-josh-brown-new-york-giants.html?mcubz=3.
142 Around the NFL Staff, Kicker Josh Brown Released by New York Giants, NFL NEWS

(Oct. 25, 2016), http://www.nfl.com/news/story/0ap3000000727860/article/kicker-josh-
brown-released-by-new-york-giants.
143 NFL Reopening Josh Brown Probe; He Won't Travel to London, supra note 135; Press
Release, National Football League, supra note 137.
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Policy. 144 This was the first opportunity the NFL had to demonstrate a
serious commitment to implementing its policy. Instead, it blamed law
enforcement and the victim. 145 Unlike many of the other players accused of
domestic violence, Josh Brown admitted to the abuse, and well before the
re-opening of the investigation; nonetheless the NFL took nearly two years
to implement a six-game suspension.146

After Brown, the NFL got a chance to get implementation right. Ezekiel
Elliott, a 2016 fourth-round draft pick running back for the Dallas Cowboys,
was accused by his ex-girlfriend, Tiffany Thomson, of five separate
allegations of domestic violence between July 17 and July 22, 2016, right
after Elliott was drafted by the Dallas Cowboys. 147 Ms. Thompson's
allegations ranged from Elliott grabbing her by the arm, throwing her
against a door, choking, and smacking her.148 By September 6, 2016, the
Columbus District Attorney's office conducted a full investigation of the
alleged incidents, including interviews of various witnesses, concluding
that "due to conflicting and inconsistent information" no charges would be
filed against Elliott.149

The NFL subsequently confirmed that it would continue its investigation
into whether there was a violation of the personal conduct policy because
"it is simply not enough to avoid being found guilty of a crime."1 50 While
it investigated, Elliott was caught on camera on March 11, 2017 pulling

1 Steve Almasy, One Game? NFL Ban for Alleged Violence on Wife Draws Renewed
Rage, CNN (Oct. 25, 2016), http://www.cnn.com/2016/10/2 1/us/nfl-josh-brown-
suspension/index.html.
145 Around the NFL Staff, NFL Details Probe Behind Josh Brown's Suspension, NFL
(Aug. 19, 2016), http://www.nfl.com/news/story/0ap3000000687596/article/nfl-details-
probe-behind-josh-browns-suspension.
146 Tyler Conway, Josh Brown Admitted to Physical, Emotional Abuse of Wife, Per Police
Documents, BLEACHER REPORT (Oct. 2016), http://bleacherreport.com/articles/2670708-
josh-brown-admits-to-
physically-emotionally-abusing-wife-per-police-documents.
147 Sarah Hardy, A Comprehensive Timeline ofEzekiel Elliott's Domestic Violence Case,
SB NATION (Nov. 30, 2017), https://www.sbnation.com/2017/8/29/16151642/ezekiel-
elliott-timeline-domestic-violence-police-report-nfl-suspension-appeal.
148 id.
149 Press Release, Richard C. Pfeiffer, Jr., City Attorney, City Attorney's Office
Columbus Ohio (Sept. 6, 2016),
http://www.columbuscityattomey.org/pdf/press/EZEKIEL%20ELLIOTT%20PRESS%20
RELEASE%209-6-16.pdf.
150 NFL PERSONAL CONDUCT POLICY (2016),
http://static.nfl.com/static/content/public/photo/2017/08/1 1/0ap3000000828506.pdf.
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down a woman's top and exposing her breast in public.15 1 Although charges
were not filed, the NFL reviewed the incident and spoke to the woman but
ultimately concluded that his behavior was "inappropriate and disturbing,
and reflected a lack of respect for women," but did not discipline him for
the incident.152 The year-long investigation of the domestic violence was in
the spotlight nearly the entire time. Much of the media focused on the
credibility of Elliott's accuser, and the NFLPA engaged in various forms of
victim shaming.153 Throughout the investigation, there were documents
leaked to the public or obtained through public record searches including
police reports, witness statements, text messages and photos of the alleged
injuries that also drew media attention regarding Ms. Thompson's
credibility.154

On August 11, 2017, the NFL determined that there was substantial and
persuasive evidence that Elliott physically abused his accuser and the
Commissioner, Roger Goodell, handed down a six-game suspension for the
2017 season for the violation of the Personal Conduct Policy. 155 The
NFLPA immediately appealed the decision to the NFL arbiter, and
subsequently filed a Petition in U.S. District court arguing that he did not
receive a fundamentally fair arbitration hearing, and that it was a "League-
orchestrated conspiracy to withhold critical information," such that Elliott
was not even able to face his accuser in order to cross-examine her
credibility. 156 Ezekiel Elliott's case then went through an unprecedented
series of multijurisdictional appeals, emergency stays, and injunctions
during the span of four weeks that went up to both the 5f Circuit and then
ultimately ended in the 2nd Circuit upholding his suspension.157 During

151 Jeanna Thomas, Ezekiel Elliott Pulled Down Woman's Top During a St. Patrick's Day
Parade, SB NATION (Mar. 13, 2017),
https://www.sbnation.com/2017/3/13/14911080/ezekiel-elliott-st-patricks-day
-parade-cowboys-dumb-bad-decision.
152 Id., see also Scott Davis, The Cowboys Have Reportedly Grown 'Concerned'with
Ezekiel Elliott's 'Lifestyle and Choices', Bus. INSIDER (Aug. 11, 2017),
http://www.businessinsider.com/cowboys-reportedly-concerned-ezekiel-elliott-life-
choices-2017-8.
153 Darin Gantt, NFL Accuses NFLPA ofShaming Ezekiel Elliott's Accuser, NBC SPORTS
(Aug. 16, 2017), http://profootballtalk.nbcsports.com/2017/08/16/nfl-accuses-nflpa-of-
shaming-ezekiel-elliotts-accuser/.
154 id.
155 Press Release, NFL Communications, Ezekiel Elliott Suspended Without Pay for Six
Games (Nov. 15, 2017), https://nflcommunications.com/Pages/EZEKIEL-ELLIOTT-
SUSPENDED
-WITHOUT-PAY-FOR-SIX-GAMES.aspx.
156 Petition to Vacate Arbitration Award, NFLPA v. NFL, No. 4:17-CV-00615, (E.D.
Tex., 8/31/17).
157 Hardy, supra note 147.
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those four weeks, Elliott continued to play based on the complicated
procedural posture of his case that changed day-by-day based on the court's
rulings, appeals by both parties and oral arguments in front of the circuit
courts.158 Ultimately, on November 9, 2017, the 2nd Circuit denied Elliott's
request for a preliminary injunction and reinstated the six-game

suspension. 159 Elliott chose not to pursue any further appeal options and
served his six game suspension, although he made clear in a statement from
the NFLPA that "this is no way an admission of any wrongdoing."1 6 0

Elliott's case created a serious rift in the relationship between the NFLPA
and the NFL, specifically with the NFL Commissioner. The NFLPA issued
a statement riddled with criticism of the NFL's investigation and
disciplinary process:

[O]ur vigilant fight on behalf of Ezekiel once again exposed
the NFL's disciplinary process as a sham and a lie... they
brought in 'experts' and imposed a process with the stated
goal of 'getting it right,' yet the management council refuses
to step in and stop repeated manipulation of an already
awful League-imposed system.161

Others share these criticisms. Commentators now criticize the NFL for
swinging the pendulum too far in the other direction.162 For example, NFL
commentator Judy Battista stated that "The NFL should do all it can to make
sure it knew everything and had the most complete picture of the events it
could piece together before rendering a judgment...too often in the past,
we've been left to wonder why that wasn't the case."163 Others such as
Stephanie Stradley, a Houston attorney who writes about legal issues in
football stated "Roger Goodell says that NFL players are held to a higher

158 Id.
159 Jeanna Thomas, Ezekiel Elliott Suspension Back On Effective Immediately with 2'
Circuit's Latest Ruling, SB NATION (Nov. 9, 2017),
https://www.sbnation.com/2017/11/9/16603064/ezekiel-elliott-6-game-suspension-
domestic-violence-appeal.
160 Jeanne Thomas, Ezekiel Elliott Drops his Appeal, Will Serve Full 6-game Suspension,
SB NATION (Nov. 15, 2017), https://www.sbnation.com/2017/11/15/16505302/ezekiel-
elliott-suspension-appeal-drop-nfl-roger-goodell.
161 Press Release, NFLPA, NFLPA Statement on NFL Disciplinary Process (Nov. 16,
2017), https://www.nflpa.com/news/ezekiel-elliott-disciplinary-process.
162 Judy Battista, Ezekiel Elliott Suspension suggests NFL Learned Critical Lesson, NFL
(Aug. 11, 2017), http://www.nfl.com/news/story/0ap3000000828687/article/ezekiel-
elliott-suspension-suggests-nfl-learned-critical-lesson ("The league had in the past been
inconsistent with its investigations and discipline which creates the impression this six-
game ban is a bit harsh.").
163 Id.
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standard than [accused people who are not convicted of crimes are
innocent], but his standard isn't by definition a standard... it is whatever
Goodell says it is that day." 164 Dom Consentino, a Deadspin reporter,
criticized the NFL's handling of Elliott's case stating "several years ago,
the NFL pledged to get it right with domestic violence. But this case, in
some ways, parallels instead what happened with the league's investigation
of Tom Brady: cooperate with us, or we'll screw you."165

C. NBA

The National Basketball Association's (NBA) approach was similar to the
NFL's (pre-1990's) regarding lax player discipline for off the court criminal
conduct and domestic violence. Like the NFL, the NBA created a Personal
Conduct Policy in 1999 through union negotiations with the National
Basketball Player Association (NBPA). It required that any player
convicted of a violent felony would receive a minimum 10-game
suspension, or the league could order the player into counseling if there is
reasonable cause to believe the player engaged in any type of off the court
violent conduct. 166 On average, the NBA season consists of eighty-two
games, so a ten-game suspension only amounts to twelve percent of a
player's season. Unlike the NFL, the NBA maintained its policy without
major revision until the most recent CBA of January 2017.167

In 2011 the NBPA updated the "Counseling for Violent Misconduct"
section of the CBA, 16 8 but left untouched the "Unlawful Violence" section
requiring a suspension only after a criminal conviction.169 The update in
2011 provided that "if the NBA and the NBPA agree that there is reasonable
cause to believe that a player has engaged in any type of off-court violent

1 Stephanie Stradley, Ezekiel Elliott and the NFL Domestic Violence Policy, STRADLEY
LAW FIRM, http://www.stradleylaw.com/ezekiel-elliot-nfl-domestic-violence-policy/ (last
visited Apr. 24, 2018).
165 Dom Cosentino, The NFL Seems to Have Punished Ezekiel Elliott for Not Cooperating
with its Investigation, DEADSPIN (Sept. 1, 2017), https://deadspin.com/the-nfl-seems-to-
have-punished-ezekiel-elliott-for-not- 1798704936.
166 NATIONAL BASKETBALL ASSOCIATION COLLECTIVE BARGAINING AGREEMENT art. VI

§§ 4-5 (1999).
167 National Basketball Players Association, About & History, NBPA.COM,
https://nbpa.com/about/ (last visited Apr. 24, 2018) ("Since 1999, the NBPA has
negotiated three new CBA's, in 2005, 2011, and 2017.").
168 Larry Coon, Breaking Down Changes in New CBA, ESPN (Nov. 28, 2011),
http://www.espn.com/nba/story/_/page/CBA- 111128/how-new-nba-deal-compares-last-
one ("There were no changes to the 1999 Unlawful Violence section of the CBA in the
re-negotiated CBA in 2005.").
169 NATIONAL BASKETBALL ASSOCIATION COLLECTIVE BARGAINING AGREEMENT art. VI

§7 (2011).



conduct ... the player will be required to undergo a clinical evaluation by
a neutral expert and if deemed necessary, appropriate counseling." 170 In the
CBA "violent conduct" is defined as:

any conduct involving the use or threat of physical violence,
or the use of, or threat to use a deadly weapon, any conduct
which could be categorized as a hate crime, sexual assault
or any other sexual offense, acts of domestic violence, and
any conduct involving dog fighting or animal cruelty.171

In addition, the 2011 CBA noted, "a Team shall not impose discipline on a
player solely on the basis of the fact that the player has been
arrested.. unless the Team has an independent basis for doing so." 172

Although the 2011 CBA indicated that NBA had the authority to investigate
players who potentially engaged in off-the-court violent conduct, they
continued to follow the NFL's footsteps by turning a blind eye and simply
allow the criminal justice system to address the conduct before taking any
action. Prior to the institution of the 2011 expanded policy, the NBA
suspended four players for violation of the policy: Glenn Robinson in 2002,
Jason Richardson in 2003, Eddie Griffin in 2004 and Ron Artest in 2007.173
As with the other professional sports organizations (NFL, MLB, NHL), the
NBA was heavily criticized for its policies on domestic violence after the
Ray Rice scandal.174 Within a couple of weeks of the release of the Ray
Rice video, Jeffery Taylor, a Charlotte Hornets forward, was arrested and
charged with domestic assault, and assault and malicious destruction of
property, for conduct toward his girlfriend. 175 After Taylor's arrest, the
Hornets banned him from all team-related activities while the NBA was
continuing to conduct their investigation.176 One month after the incident

170 Id. at 82.
171 Id.
172 Id.
173 Withers, supra note 2, at 11.
174 Howard Beck, NBA Needs to Change Its Stance on Domestic Violence in Post-Ray
Rice World, BLEACHER REPORT (Sept. 26, 2014),
http://bleacherreport.conarticles/22 11257-nba-needs-to-change-its-stance-
on-domestic-violence-in-post-ray-rice-world.
175 Justin Hinkley, Hornet's Jeffery Taylor Charged with Domestic Assault, USA TODAY

SPORTS (Sept. 25, 2014),
https://www.usatoday.com/story/sports/nba/hornets/2014/09/25/jeffery-matthew-taylor-
domestic-assault/16227257/.
176 Associated Press, Jeff Taylor Pleads Guilty to Abuse, ESPN (Oct. 24, 2014),
http://www.espn.com/nba/story/_/id/1 1787131/jeff-taylor-charlotte-hornets-pleads-guilty-
domestic-violence.
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Taylor pled guilty to misdemeanor domestic violence assault and malicious
destruction of hotel property, and was sentenced to eighteen months of
probation and required to complete twenty-six weeks in a domestic violence
intervention program.177

But, in November 2014, after the NBA completed their independent
investigation, NBA Commissioner Adam Silver suspended Taylor for
twenty-four games.178 Although the suspension was not in conformance
with league standards, Silver indicated in a press release that the
"suspension [was] necessary to protect the interests of the NBA and the
public's confidence in it... Mr. Taylor's conduct violates applicable law
and in my opinion, does not conform to standards of morality and is
prejudicial and detrimental to the NBA." 1 7 9 While the NBA bylaws provide
the Commissioner with a broad scope to issue punishments, the NPBA
believed that this suspension was "excessive,". "without precedent," and
"inconsistent with the CBA;" however, Taylor decided not to proceed with
an appeal and accepted the suspension. 180 This twenty-four game
suspension, occurring just after the media spotlight on NFL's poor handling
of the Ray Rice scandal, marked a turning point in the NBA's approach to
domestic violence.

Prior to Jeffery Taylor's suspension, the most recent suspension for
domestic violence was in 2007, over seven years earlier, to Sacramento
Kings forward Ron Artest (now known as Metta World Peace).18 1 Artest
was arrested for misdemeanor corporal injury to a spouse, battery, false
imprisonment and dissuading a witness from reporting a crime as a result
of a domestic violence incident with his wife and his three-year-old
daughter at home at the time. 182 Artest ultimately pled no contest to the
charge of corporal injury to a spouse, and the remainder of the charges were

177 Jeff Taylor Suspended 24 Games, ESPN (Nov. 20, 2014),
http://www.espn.com/nba/story/_/id/1 1904798/jeff-taylor-charlotte-hornets-suspended-
total-24-games-pleading-guilty-domestic-violence-case.
178 Id.
179 Id.
18s Michael McCann, Jeff Taylor's Suspension for Domestic Violence Presents
Compelling Debate, SPORTS ILLUSTRATED (Nov. 21, 2014),
https://www.si.com/nba/2014/11/21/jeff-taylor-domestic-violence-suspension-nba-adam-
silver ("Michele Roberts signaled reluctance to negotiating a new domestic violence
policy before the next round of CBA discussions... the NBA appears reluctant as well.
The league has already seen problems for the NFL in adopting a bright-line six-game
suspension for domestic violence.").
18 Kings Suspend Artest After Domestic Violence Arrest, ESPN (Mar. 6, 2007),
http://www.espn.com/nba/news/story?id=2788871.
182 Associated Press, Artest Sentenced to Community Service, Work Project, ESPN (May
3, 2007), http://www.espn.com/nba/news/story?id=2859498.
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dismissed pending his compliance with three-years of probation.183 Artest
was sentenced to a twenty-day work project with ten days suspended, a
yearlong violence treatment program and a parenting class regarding the
effects of domestic violence on young children.184 During the pendency of
his criminal case, Artest only sat out two games; the team did not suspend
him, and the NBA only suspended him for seven games.185 Of note, by
2013 the NBA and/or Artest's team suspended him on fourteen separate
occasions for fighting or violent incidents with other players, and even fans,
during games to which he received suspensions ranging from one to
seventy-two games.186

Within the span of ten years, between 2004 and 2014, the NBA only
suspended four players for domestic violence. 187 As with the other
professional sports organizations, in the NBA's fan base, the Ray Rice
incident sparked public outcry for a stronger stance on domestic violence
causing the NBA to re-evaluate its policies.1 88 Although the incident with
Jeffery Taylor in 2014 was the NBA's first attempt to handle these issues
with teeth, a subsequent player arrest in 2016 for domestic violence resulted
in the NBA's incorporation of a negotiated policy in the next round of
collective bargaining. In May 2016, Darren Collison of the Sacramento
Kings was arrested and charged with felony domestic violence after his wife
called 911 for assault. She had visible injuries when the police arrived.189

Collison pleaded guilty to misdemeanor domestic violence and was
sentenced to twenty days in jail, community service and a yearlong program
to deter domestic violence as part of a three-year informal probation
sentence.190 After the NBA conducted its own investigation, Collision was
suspended for eight games; the NBA took into account the conduct, result,

183 Id.
184 Id.
115 Chris Sheridan, History ofMetta World Peace Suspensions, SHERIDAN HooPs (Feb. 5,
2013), http://www.sheridanhoops.com/2013/02/05/history-of-metta-world-
peace-suspensions/.
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Brian Mahoney, Silver: NBA Will Review Domestic Violence Policies, NBA (Sept. 22,

2014), http://www.nba.com/2014/news/09/22/adam-silver-nba-domestic-violence.ap/.
189 Zach Harper, Kings Guard Darren Collision Charged with Domestic Violence, CBS
SPORTS (June 18, 2016), https://www.cbssports.com/nba/news/kings-guard-darren-
collison-charged-with-domestic-violence/.
190 Associated Press, Kings Guard Darren Collison Pleads Guilty to Domestic Battery,
ESPN (Sept. 2, 2016), http://www.espn.com/nba/story/_/id/17452571/darren-collison-
sacramento-kings-pleads-guilty-domestic-battery.
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his acceptance of responsibility, his cooperation with law enforcement and
the NBA, and his voluntary participation in counseling.191

After these incidents, in January 2017, the NBPA and NBA came to an
agreement in the CBA to include a joint policy prohibiting acts that
constitute domestic violence, sexual assault, and child abuse.192 The CBA
includes an attachment detailing the definitions of "domestic violence,"
"sexual assault" and "child abuse," the creation of a policy committee of
expert and party representatives "to provide education, support, treatment,
referrals, counseling and other resources for players, their family members
and others at risk." 193 The policy outlines the investigation procedures for
the NBA, provides authority for the Commissioner to put a player on
administrative leave while investigations are pending, and specifies that the
Commissioner determine discipline on a case-by-case basis, including
aggravating and mitigating factors. 194 The NBA also created a Policy
Committee that operates outside of the disciplinary authority of the
Commissioner, to essentially create and implement "Treatment and
Accountability Plans" and any decision made by the committee is un-
appealable. 195

Although the NBA has now taken steps to remedy its past missteps in
disciplining players for domestic violence, the future will determine
whether it will follow and implement this new policy. The NBPA
negotiated for more support, prevention and education rather than automatic
player discipline when there is no conviction. Although there is no
mandatory suspension based on a violation of the policy, the new CBA
gives the Commissioner substantial power and discretion in choosing to
suspend players for violating the policy. The NBA will have to depart from
its past and demonstrate a commitment to implementing its new policy if it
wants to be seen as taking seriously the issue of domestic violence.

D. NHL

The National Hockey League is arguably the least popular of the four major

professional sports leagues in the United States. As such, the NHL has not

191 Kings' Collision Suspended Eight Games for Domestic Violence, NBA (Oct. 2, 2016),
http://www.nba.com/article/2016/10/02/kings-collison-suspended-eight-games#/.
192 NATIONAL BASKETBALL ASSOCIATION COLLECTIVE BARGAINING AGREEMENT art. VI
§ 16 exhibit F (2017), available at http://nbpa.com/wp-content/uploads/2016/02/2017-
NBA-NBPA-Collective-Bargaining-Agreement.pdf.
193 Id.
194 d.
195 Id
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been subjected to the same number of public relations nightmares that have
plagued other leagues following high-profile domestic violence and sexual
assault cases. 196 Yet despite the media attention to professional sports'
handling of high-profile cases, the NHL has failed to move in the direction
of creating a policy regarding domestic violence and sexual assault. Gary
Bettman, the NHL Commissioner, has indicated that he "is not sure there is
any need for any code of conduct for our players... who overwhelmingly
conduct themselves magnificently off of the ice... our players know what's
right and wrong." 197 However, several notable cases demonstrate that the
NHL has failed, and continues to fail, handling off-the-ice conduct and
domestic violence.198

Though the NHL does not have a domestic violence policy, it does have the
ability to suspend players indefinitely for moral reasons according to broad
clauses in Article 18-A of the NHL CBA, under the "Commissioner
Discipline for Off-Ice Conduct." 199 Article 18-A.5 of the CBA states: "The
League may suspend the Player pending the League's formal review and
disposition of the matter where the failure to suspend the Player during this
period would create a substantial risk of material harm to the legitimate
interests and/or reputation of the League." 200 Furthermore, Article 18-A.5
indicates that under a criminal investigation "the League may suspend the
Player pending the League's formal review and disposition of the matter
where the failure to suspend the Player during this period of time would
create a substantial risk of material harm to the legitimate interests and/or
reputation of the league." 201 While it is unclear what comprises a violation
of this policy, the policy provides the Commissioner with the authority to
discipline players even in situations where a player has not been charged
with a crime, and still provides the player with the opportunity to request a

196 Ben Harwich, Domestic Violence in Professional Sports: An Analysis ofDomestic
Violence Through the Prism ofProfessional Sports League Collective Bargaining

Agreements (2016) (on file with author).
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199 NATIONAL HOCKEY LEAGUE COLLECTIVE BARGAINING AGREEMENT art. 18-A (2013-
2022), available at https://www.nhlpa.com/the-pa/cba.
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