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EDITOR'S NOTE
1 am pleased to present the first issue of Volume 19 of ~e w:'ater Law Revie,w. ~ur goal i_s that
Volume 19 will continue to serve as a catalyst for a broader discussiOn about waters cnllcal role m the
social and economic fabric of Colorado and the nation. From the ongoing drought in the West to the
discharge of mine wastewater into the Anli~as River, lo~al, stale, and federal poli~calleader.s are now
focused on legal issues involving the quality and scaroly of water resources. 1 he more Ideas and
inf01mation we share, the more successful we will be when managing Loday's problems and preparing
for tomon·ow's challenges.
With the assistance of the water law community, Volume 19 intends to continue Lo increase
awareness of the importance of water resources Lo our local and national welfare and to swrunarize
infonnation that practitioners, academics, and public and private decision-makers can use to better
manage our wate r resources. The Water Law Review seeks to continue Lo serve as a facilitator and a
forwn of important discussions on water issues that can engage all interested parties. In keeping with
our tradition of publishing cutting-edge articles on water issues, I invite you to read tl1e four articles
published in this issue.
Professor Robert Abrams and jacqueline Be1telsen's article, Downstream InundatJons Caused by
Federal Hood Control Dam Operations in a Changing Climate: Gelling the Proper Mix of Takings,
Tort and Compensau"on, highlights tl1e increasing importance of dam operations in the face of a
changing climate and increased extreme weather events. This article analyzes the justifications upon
which compensation can be granted for downstream inundations caused by federal flood control.
Specifically, the authors discuss the Likelihood that the Supreme Court decision in Arkansas Game &
Fish Commission v. Umted States, a case which does not involve climate change, will be looked to for
precedent The article concludes that a Fifth Amendment taking of property liability will rarely be
available Lo adversely alfected landowners. Accordingly, the authors argue that there should be a
creation of flood control districts that establish compensation funds, which are fmanced by a tax on the
lands benefited by the presence and operation of the flood control clam. The available funds would
help mitig-ate the risk to landowners from floods.
In Green lnlrastmcture Principles: An Opportunity for Streamlined Stmmwater and Hoodplain
Planmi1g in the West, Emily Dowd asserts that the complex federal regulatory regimes governing water
pollution, wetland protection, and development in flood plains are inefficient and fail Lo adequately
protect watersheds, people, property, and water quality. Ms. Dowd argues that ilie regulatory structures
should be geared toward a world with low impact development, green infrastructures, and thoughtful
land-use decisions that are sensitive to the risks of floods and water pollution. This article proposes
that the federal government implement a bi-oad requirement that local governments adopt ~'Teen
infrctStruclure principles where feasible. As a result, this approach would reduce pollution from
slonnwaler and decrease risk of flood damage Lo people, property, and the environment. In doing so,
this approach would create a streanilined process that is both sensitive to local interests and more
efficient
·
Michael Farrell's article, A Welland Functions Approach Lo Applying the Opinions !Tom the
Rap,wos Decision, discusses the holding in the split Supreme Court decision in Rapanos v. Umi.ed
Stales and offers his perspective as to how the decision should be interpreted by federal courts. Mr.
Farrell proposes an alternative framework for detennining whether a particular freshwater wetland falls
under the jurisdiction of the Clean Water Acl. His framework provides a wetlands function approach
for detennilling what wetlands the Clean Water Act protects as adjacent wetlands.
The Right Lo Prope1ty: Prolecu"ng Water Needed for A.gnc·ulture 1n a Changing C/inlate, written
by Michelle Ostrowski, discusses the need to protect agricultural water by treating it as a properly right,
ratl1er than providing partial protection ilirough application of other recognized human rights. Ms.
O strowski ar~es that if agricultural water was defined as part of the right Lo property, countries would
be beuer eqwpped to address violations of tJlis right to agricultural water and thereby eliminate the
need Lo find other justifications to trigger necessary protection for such water. This article contends
that the human right to properly offers the best possible solution for managing competing interests

regarding access to agricultural water.
Addjtionally, we hope that you will find our student writing useful in covering recent cases and
advances in water law around the country. The student-authored court reports, conference notes, case
notes, book notes, and the supplementary content on our online blog allow our staff to explore water
law through various lenses. We hope that the content keeps our readers well-infonned of the key
developmenL'> in water law and water policy.
With that said, the Water Law Review thanks you lor your support and taking the time to peruse
our pages. Enjoy!
j ennifer N;y/ar
E.ditor-in-Chief

DOWNSTREAM INUNDATIONS CAUSED BY
FEDERAL FLOOD CONTROL DAM OPERATIONS IN
A CHANGING CLIMATE: GETTING THE PROPER
MIX OF TAKINGS, TORT, AND COMPENSATION
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I. Introduction ..........................................................................................
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• Robert Haskell Abrams is a Professor of Law at Florida A & M University College of Law.
Professor Abrams wishes to thank Cynthia McGee, Joan Matthews, Alex Couch, and students at
the College of Law during the 2012-14 calendar years for their research assistance on this Article
and on an Amicus Brief filed by Professors of Law Teaching in the Property Law and Water
Rights Fields in Ark. Game & Fish Comm'n v. United States, 133 S. Ct. 511 (2012). That brief
did not address the takings merits, being solely directed at the need to measure the Arkansas
Game and Fish Commission's ("Commission") property rights by reference to state property law.
See Motion for Leave to File Amicus Curiae Brief of Professors of Law Teaching in the Property
Law and Water Rights Fields and Brief Amicus Curiae in Support of Respondent at 6, Ark.
Game & Fsh Cornmn, 133 S. Ct. 511. (No. 11-597). That brief did argue that the Commission
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the New York University Law School.
* * Jacqueline Bertelsen is ajuris Doctor Candidate at the Florida A & M
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I. INTRODUCTION
The 2012 United States Supreme Court case Arkansas Game & ish
Commission v. UnitedStates ("A G&FC') presented the Court with a claim that
the property of a landowner downstream of a flood control dam was taken
without compensation as a result of non-permanent inundations of low lying
portions of that parcel caused by achange in the dam's pattern of releases.' The
Court held that, "government-induced flooding temporary in duration gains no
automatic exemption from Takings Clause inspection" and must, instead, be
tested according to the Court's usual precedents governing temporary physical
invasions and regulatory takings.! The Federal Circuit held a taking had
occurred on remand, the scope of which was limited because the United States
waived several key issues. In doing so, the Federal Circuit utilized language that
understates the limitations on takings recoveries in such cases. Both the result
and the remand opinion will encourage downstream landowners, suffering
inundation losses traceable to flood control dam operations, to bring takings
claims.
The AG&FClitigation comes at a time when flood control dam operations
are becoming ever more prominent. Recent national events attest to more
extreme weather in the form of droughts and intense precipitation events. Dan
operators, whose physical facilities were designed with reference to less extreme
conditions, must adjust their operations to allow their dams to continue to
function to provide optimal protection against massive flood damage. When
those adjustments require increased or altered releases in comparison to past
norms, those releases inevitably will lead to increases of inundation below the
dam, raising the possibility that in some instances, the increased inundation may

1. Ark. Game & Fish Comm'n v. United States, 133 S. CL 511 (2012).
2. Id. at 522.
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cause significant harm for which the landowner will seek compensation.
This Article analyzes the possible bases on which compensation can be
granted. Congress, for the present, has eliminated the possibility of tort liability
by granting federal flood control darn operators with blanket tort immunity.
While the AG&FC decision bespeaks the possibility of Fifth Amendment
taking of property liability, this Article argues that under takings standards,
takings compensation rarely will be available to adversely affected landowners.
Under long and unquestioned precedent, takings liability, rather than tort
liability, attaches only when the downstream inundations are a deliberately
planned aspect of the darn's operation, in the same way that a storage pool
reservoir is part of the darn's intended pattern of operation.
Even when releases are deliberately planned, very few adversely affected
downstream landowners are likely to suffer a harm so disproportionate as to
permit them to make a prima facie case of a taking vel non as required by the
Court in AG&fi
Three separate lines of analysis make a taking of property
unlikely: (1) in few, if any, jurisdictions will the state law definition of riparian
rights include the right to be free of all inundations caused by actions of coriparians; (2) the modern takings test elucidated in the Penn Centralcasecannot
be satisfied, and; (3) the situation will be governed by the nuisance prevention
line of cases in which governmental actions that prevent substantial harms to
the public are not takings. In all of these contexts, the importance of the flood
control is a factor in the determination that means most cases of temporary
inundation either will not violate the property right or will not be found to be a
taking of that right.
Without compensation, a clear possibility exists that some adversely
affected landowners will suffer unfairly-they sustain harm that is
disproportionate to that of others, and their share in the flood mitigation benefit
is no more than similar to that of others. In the face of governmental tort
immunity and the slim hope for a takings claim to succeed, this Article argues
in favor of the voluntary creation of a compensation system. While this can be
done by before-the-fact condemnation, Congress has seldom required such
action in the absence of planned zones of sacrifice as an element in a
congressionally authorized program. Congress also may act after the fact
through special legislation, or disaster relief, but those remedies are potentially
quixotic rather than systemic.
Landowners can purchase private flood
insurance, which tends to be very costly, but there is little evidence that
landowners purchase either private or subsidized flood insurance. This Article
instead recommends creation of flood control districts that establish
compensation funds, financed by a tax on lands benefitted by the presence and
operation of the flood control dam, which greatly limits the risk of major losses
to all such lands. Additionally, Congress should reduce the scope of the
governmental tort immunity by excluding cases of gross negligence from the
immunity, thereby striking a better balance between flood control dam operator
freedom to respond to changing and exigent circumstances and doing so in
wanton disregard of a given action's resulting harms.
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11. THE PROBLEM OF DOWNSTREAM INUNDATIONS CAUSED BY FLOOD
CONTROL DAM OPERATIONS

Flood control dams operate with a beguiling simplicity-build a dam and
then close the gates to fill the reservoir when excessive amounts of water are
flowing downstream; open the gates to empty the reservoir at times when lesser
amounts of water are flowing downstream. Ecologically both ends of the flow
alteration spectrum are, to some degree, problematic. Dans interdict the
natural flow and alter the river's hydrograph. Dams limit or eliminate scouring
heavy flows that move silt downstream and keep channels clear allowing greater
volumes of water to move downstream more quickly without flooding. At the
same time, some downstream flooding is part of the pre-dam natural cycle that
provides nutrients to flooded areas and creates riparian habitat, to which the
area's species and ecology adapted over the eons. Dans' presence modifies the
habitat in a myriad of ways, for instance, interfering with fish passage and
Dam discharges also change the flow's
destroying spawning regions.
characteristics, such as temperature and oxygen content. They also may add
high concentrations of pollutants from sediments that have collected at the
bottom of the dan's pool, which are roiled and re-suspended during periods of
release.
In the face of these generally negative ecological consequences, the
retention of water is justified by harm prevention that accompanies a vast
reduction of downstream flooding during high flow periods. The flood risk
reduction is often accompanied by collateral benefits such as hydropower
generation, flat-water recreation, navigation improvements, and public water
supply security in the form of storage that can hedge against drought. The
effects of water intentionally released from flood control dams are
comparatively minor when all the other benefits and costs are totaled up, and
easily recede to being a tertiary concern, if considered at all. Part of the lack of
concern for human values affected by post-dam releases has a logical
explanation. Those releases flow into the same channel that had previously
seen comparatively little developmental activity precisely because the low-lying
lands were flood-prone in pre-dam times.
Somewhat ironically, the overall success of flood control dams to prevent
and mitigate downstream flooding has encouraged ever more intensive use of
what was previously the riveine flood plain. As a result, the lack of focus on
flood control dam releases is ending. Once built, the dam's operations create
an umbrella of comparative safety in which downstream development
encroaches on the flood plain, relying on protection against major floods and
being confident that releases of stored water will be planned in a manner
intended to minimize interference with downstream owners. The dam and its
operations become a "new normal," pursuant to which downstream homes,
businesses, and other land use patterns in the former flood plain of the river
below the dam now may be in harm's way if the pattern of releases changes
What scientists describe as the "loss of stationarity" makes it certain that

3. Adding to the irony, these new and expanded human activities in tie traditional flood
plain increase the current risk of flood damnage due to a hardened landscape, which increases the
mnount of nnoff during rainfall events and channels it into the wvaterways more suddenly.
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many flood control dams will change their patterns of releases. Stationarity is
the concept that weather varies within a predictable range of extremes. For
water infrastructure planners, that historic experience guided the design and
management of facility construction and subsequent darn operations. Increased
variability of weather patterns has undermined the stationarity assumption of
predictable norms.' Ifthe assumptions on which those operational choices were
built are no longer valid, it is patent that changes in operations are needed to
meet the new reality.5 Put most simply, climate change necessitates altered
release patterns. It is axiomatic that a flood control dam operator must "empty"
the reservoir, so it has space in which to store the next heavy water flow event.
The advent of more frequent intense precipitation events6 means that the
prudent flood control darn operator, at times, will need to release stored waters
more quickly than in an environment that featured less frequent intense rainfall
events.7 When tie darn operator increases the rapidity of the releases,
downstrean riparian owners will have higher volumes of water flowing past their
tracts, which necessarily means that the watercourse will inundate additional
portions of their land. If that inundation interferes with productive activity, the
landowner will suffer a loss, complain, and bring dam releases under scrutiny.
Climate variability is not the only impetus to change release patterns;
human factors may come into play as well. In the AG&FC litigation, which
serves as a focus for this Article, the United States Army Corps of Engineers
("Corps") was asked to reduce the adverse inundation effects of its historic
pattern of releases, on low-lying farms by making releases more gradual, which
would provide those farms a longer growing season. That change, in turn,
caused danage far downstrean. The physical hydrologic lesson of that case is
simple: changes in a dam's release pattern cause water to move downstream at
altered times and in altered anounts, which can cause physical impacts to
downstream, streamside property not previously experienced. Thinking about
the streamnbed as anr open conduit having, in many places, little or no freeboard,
any increase in a release adds water that will encroach on low-lying riparian
lands adjacent to the watercourse that had otherwise remained dry under the
prior release pattern. Whether driven by climate change or human factors,
changes in flood control darn operations hold the possibility of inundationcaused injury to properties situated downstream of the dant.
A. GIVING THE PROBLEM LEGAL VISIBILITY: THE AG&FCLITIGATION
The AG&F litigation, perhaps because it was not prompted by concern
linked to loss of staionarity, came into the judicial system in a sympathetic
4. Sce P. C. D. Milly etal., Staionariy i5 Dead: Whither Water Managcment?, ScI.
1,2008, at 573.

MAGAZINE, Feb.

5. Sec discussion in/ia Part II.B (describing die reasons why and how dam operations might
be altered).
6. National Climate Assessment, U.S. Global Change Research Program: Heavy Downpours Increasing, http://nca2014.globdchange.gov/report/our-changing-climate/heavy-downpour
s-increasing.
7. A dam operator might also lind it prudent to maintain the pool at a lower level. Lowering
the usual level of the pool may adversely affect other interests that a dam might serve, such as
hydropower generation mid storage for water supply.
8. See discussion in/ra Part III.A.2.
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posture. After almost a half-century of experience operating the Clearwater
Dam on the Black River in Missouri in one manner, the Corps adopted an
eight-year series of temporary release pattern changes beginning in 1993. The
Corps made changes in response to a request by farners below the dan' who
would obtain longer cultivation periods when their low-lying farmlands were not
inundated. The Corps altered its longstanding release pattern," but the decision
to provide that marginal farming benefit was flawed, or at least incomplete in its
It (lid not foresee potentially serious adverse
assessment of impacts.
consequences to a valued ecological resource, one of the region's few remaining
bottomland hardwood forests, and plainly did not intend to sacrifice the
Arkansas Game & Fish Commission's ("Commission") property as the means
of obtaining other benefits."
The Corps did not foresee that the forest, located in the Dave Donaldson
Black River Wildlife Management Area ("Management Area") in Arkansas,
115-miles downstream from the Clearwater Dam, would be seriously affected.
Within the first year of the changed release pattern, however, the Commission,
which owns the lands and oversees the Management Area, alerted the Corps to
the increased flooding of their bottomlands." Prior to the change in the Corps'
dam operations, the forested area of the Commission regularly flooded, but that
flooding almost always receded while the trees were dormant and before their
summer growing season." In effect, the new pattern, if continued long enough,
threatened to drown the trees, because during the growing season the roots
would be unable to absorb nutrients and oxygen necessary for photosynthesis."
The Commission gave the Corps warning at a time when the permanent damage
to the forest could have been avoided. Initially, and for a period of years, the
Corps did not agree that its change in operations was the cause of the longer
period of distant downstream inundation. Quite late in the process, the Corps
9. In its initial opinion in the case, tie Federal Circuit recounts iechronology of events in
detail. Sec Ark. Gamc & Fish Comm'n v.United States, 637 F.3d 1366, 1369-73 (Fed. Cir. 2011)
rev'd133 S. Ct. 511 (2012).
10. Id.
11. A particularly succinct statement of what the Corps (lid and why it caused an adverse
effect on the Commission appears in Justice Ginsburg's opinion for the Court:
In 1993, the Corps approved a planned deviation in response to requests from farmers.
From September to December 1993, the Corps released water from the Darn ata
slower rate than usual, providing downstream farmers with a longer harvest time. As a

result, more water than usual accumulated in Clearwater Lake behind the Dam. To
reduce the accumulation, the Corps extended the period in which a high amount of

water would be released.

The IAG&FCI Commission maintained this extension

yielded downstream flooding in the Management Area, above historical norms, during
the tree-growing season, which runs from April to October. If the Corps had released
the water more rapidly in the fall of 1993, in accordance with the Manual and with past
practice, there would have been short-term waves of flooding which would have
receded quickly. The lower rate of release in the fall, however, extended the period of
flooding well into the following spring and summer. Vhile the deviation benefited
farmers, it interfered with the Management Area's tree-growing season.
Ark. Game & Fish Colninn,

133 S. CL at 516.

12. Sec id.
13. See id.
14. Ark. Game & Fish Comm'n v. United States, 87 Fed. Cl. 594, 632 (2009) (citing
testimony from the Commission's expert, Dr. James Baker).
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recognized that its altered release pattern could be capable of negatively
affecting the forest at, what was for the trees, a critical time of the year."
With the advantage of hindsight and knowledge of the consequences, the
Corps' unfortunate choice stands out in high relief. The marginal fanning gains,
which appear to be the only benefits of the change,'6 are not an important or
substantial flood control benefit. More importantly, the benefit garnlered by
reduced periods of farr inundation compares unequally to the forest loss."
The loss is made worse because the Corps, for a time, seemed to turn a deaf
ear on the calls from the Commission imploring de Corps to revert to its past
release pattern. Then, once the Corps more fully engaged the issue and
reinstituted the prior release pattern, it was too late to save the portion of the
forest that had succumbed to flood stresses.
The Commission's loss was substantial-it included eighteen million boardfeet of hardwood lumber, which together with the cost of reclaiming the flooded
area, eventually led the Court of Federal Claims to award in excess of $5.6
million dollars.' Together, those facts paint a picture of the Corps as unable to
measure the consequences of its actions, insensitive to the impacts of its actions,
or both.'9

1. The Course of Litigation Prior to Reaching the United States Supreme
Court
In 1928, before any of the flood control dams in the Mississippi-Missouri
Basin were built, Congress granted federal darn operators statutory tort
immunity for the operation of flood control dans"-meaning the Commission
had to overcome the presumption that it could not sue the Corps for negligence.
Unable to pursue a tort remedy, the Commission instead sought relief by
claiming that the series of longer inundation periods constituted a physical
15. Despite conceding its role in the changed pattern of inundation, the Corps never idly
conceded its actions were the sole cause of the loss of the hardwoods. Vcc United States' Post-

Trial Memorandum at 9, Ark. Game & Pish Comr'n,87 Fed. CI. at 623 (No. 05-381L). The
Corps maintained that a multi-year period of summer drought was responsible for weakening the
trees so much that they could not recover once the previous regime of dam releases was
reestablished and the root zone was clear of water during the growing season. The Court of
Federal Claims found against the Corps on this factual issue in a ruling that was sustained on
appeal. See Ark. Game & Fish Comm'n v. United States, 736 F.3d 1364, 1371-72 (Fed. Cir.
2013) a/l'g Ark. Game & Fish Comm'n, 87 Fed. Cl. at 633-34. The issues the Corps may have
raised with regard to intervening causes were not properly preserved for appeal.
16. A review of the litigation materials available online raise no other reason for the change.
17. This author could lind no record in the materials relating to the case that quantified the
fanning benelit
18. Ark. Game & Fish Cb'mm'n, 87 Fed. Cl. at 647 (awarding, in addition, more than
$100,000 for a regeneration program and interest on those amounts).
19. It is tempting to pillory the Corps for its inaction and failure to promptly restore the old
release plan. The Corps, however, had taken steps to obtain input from an array of stakeholders
potentially affected hy the releases, establishing two ad hoc commissions. Those commissions
assisted the Corps for almost eight years, but for the most part (lid not reach consensus on a
changed long-term operating plan. AG&FC was a participant in that process. See Ark. Game &
Fish Comi'n, 133 S.CL- at 513, 516. What remains less clear is why the Corps' own technical
assessments of the situation were so slow to model more accurately the effects of the chaniged
releases on the Donaldson Management Area.
20. See 33 U.S.C. § 702c (2015) (originally enacted as Act of May 15, 1928, ch. 569, § 3, 4.5

Star.534, 535-36.)
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invasion of its land, amounting to a Fifth Amendment taking of property without
compensation."
The Court of Federal Claims ruled, in essence, that the Corps had taken a
property interest in the form of a temporary flowage easement in the
Management Area because the changes in the flow regime caused "intermittent,
frequent, and inevitably recurring" flooding that resulted in the destruction of a
significant amount of timber." The court further found that because the
flooding and subsequent damage to the timber were foreseeable consequences
of the changes in the flow regime, the Corps' actions amounted to a permanent
taking. '
The Corps defended on both the facts and the law. As a factual matter, the
Corps relied on a computer model demonstrating that the deviations in the flow
regime alone were not sufficient to result in substantial changes in the
Management Area's flood pattern, but that "natural rainfall and runoff, plus the
timing of the water levels" may result in greater periods of inundation.4 In
addition, the Corps asserted that its actions were not the sole cause of the loss
of the hardwoods. The Corps maintained that the summer droughts in 1999
and 2000, were "naturally occurring intervening eventsl... that caused the
massive, the devastating mortality" of the hardwoods.' The Corps' arguments
did not persuade the Court of Federal Claims, which found that the Corps'
deviations from the long-followed release pattern were responsible for the
Management Area's increased flooding and resulted in the timber destruction
in the Management Area from 1993 through 2000.6
The Corps' legal argument was narrow. The Corps argued that only
permanent physical invasions, as opposed to a temporary inundation, could be
a taking of property under the relevant Supreme Court precedents.
In
particular, the Corps relied on Sanguinettiv. United States." In Lnguineti, the
Supreme Court found that temporary, increased flooding of private land was
not a taking when that land had periodically flooded prior to the construction
of a canal.' The Corps contended the case was on all fours with Sanguinett:
prior to and subsequent to the dam construction the Management Area was
subjected to flooding; the flow deviations, which had caused the increased

21.
22.
23.
24.
Game

Ark. Gamc& Frih Comin'n, 87 Fed. C1. at 616.
Id.at 618-19 (citing Fromme v. United States, 412 F.2d 1192, 1196 (Ct. CI. 1969)).
See id.
at 624.
Id.at 608-09, 627-29; Principal Brief of Defendant-Appellant United States at 12, Ark.
& Fish Comm'n v. United States, 637 F.3d 1366 (Fed. Cir. 2011) (No. 05-CV-381), at 12.

25. Ark. Fish & Game Commn, 87 Fed. Cl. at 623 (citing Dr. Baker's testimony and arguing
the summer droughts in 1999 to 2000 were intervening causes that broke "the link between tie
increased flooding probability and the damage to the trees).
26. Id.at 634; Ark. Game & Fish Comm'n v. United States, 736 F.3d 1364,1371-72 (holding
that the evidence supported the trial court's findings that the deviations caused a substantial
increase in the periods of growing-season flooding and that the flooding caused widespread
damage to the trees there).

27. See Principal Brief of Defendant-Appellant United States, supra note 25, at 15.
28. Id.at 20.

29. See Sanguinetti v. United States, 264 U.S. 146, 149-50 (1924) (finding "Jilt is at least
necessary that the overflow be the direct result of the structure, and constitute an actual,
pennanent invasion of the land, amounting to an appropriation of and not merely an injury to
the property.").
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inundation periods had ceased, thus its actions did not amount to a taking.3'
The Court of Federal Claims rejected this argument saying:
JAI plaintiff need not show that its property "sufferIedl an effectual
destruction or a pemnanent and exclusive occupation by government runoW' to
recover on a takings claim based on a flowage easement. Rather, recovery based
on a goverunent's taking would be permitted even if the landowner eventually
was able to reclaim his land or the intrusions of water were halted...
Accordingly, the Commission has met its burden of proving that the Corps'
releases were "intermittent, frequent, and inevitably recurring lloodings" that
a taking, rather than "'isolated invasions"' that might merely constitute
support
3
a tort. '
The United States Circuit Court for the Federal Circuit, by a 2-1 vote,
reversed the finding of a taking.12 The Federal Circuit majority ruling was very
narrow, relying on a preemptive legal ground: inundations of property
downstream of a flood control dan could be a taking of property only if"that
flooding was permanent or intended to be continually repeated. " In support of
its bright-line test, the Federal Circuit built its own argument based on
3 which the court construed as having established a special rule for
Sanguinett4
flooding cases to the effect that non-permanent downstream inundation caused
by Corps' dam operations could not be a taking of property.' Because the
Corps deemed the changes in the AG&FCcase as interim operating rules, and
thus temporary, and the eventual reinstatement of the old regime ceased the
extended periods of flooding, the court fbund there could be no taking of
property."
2. The AG&FCLitigation in the United States Supreme Court and on
Remand
The United States Supreme Court "granted certiorari to resolve the
question whether government actions that cause repeated floodings must be
permanent or inevitably recurring to constitute a taking of property."" The
Court disagreed with the Federal Circuit's interpretation of Sanguineui and
reversed the Federal Circuit, stating, "We rule today, simply and only, that
government-induced flooding temporary in duration gains no automatic
exemption from Takings Clause inspection." Despite the narrow holding, the
Court's opinion was replete with dicta offering guidance for remand relating to
how its takings precedents help identify which issues to consider in cases
claiming takings as a result of less than permanent flood control operations.'
30.

Principal Brief for Defendant-Appellant, supra note 25, at 29-30.

31. Ark. Fish & Gamc Comm'n, 87 Fed. C1. at. 618-19 (citing Ridge Line, Inc. v. tJnited
States, 346 F.3d 1346, 1353, 1357, 1358 (Fed. Cir. 2003); Fromme v. United States, 412 F.2d
1192,1196 (Ct. CI. 1969)).
32. Ark Game & Fish Comm'n v. United States, 637 F.3d 1366, 1367 (Fed. Cir. 2011).
33. Id. at 1378.
34. Sanguineli, 264 U.S. at 146.
35. Ark. Game & Fish Comm'n, 637 F.3d at 1374.
36. Id.
37. Ark. Game & Fish Comm'n, 133 S.Ct. at 518.
38. Id. at 522 (emphasis added).
39.

133 S. Ct. at 522-23.
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One of those issues "is the degree to which the invasion is intended or is the
foreseeable result of authorized government action."' The Cour's remand also
identified issues of fact finding and underlying state property law, which, if
properly preserved for review, were issues the Federal Circuit should consider
on remand for a proper Fifth Amendment takings analysis.'
In late 2013, the Court of Appeals for the Federal Circuit issued its ruling
on remand, and affirmed the original Court of Federal Claims decision that
2
The Federal Circuit found that,
found a taking of the Commission's property."
due to the Corps failure to raise them in the Court of Federal Claims, several
of the key issues identified by the Supreme Court as relevant for a takings
analysis were not preserved for review." The issues foreclosed included the
nature of the state law property rights the Commission claimed were taken and
the extent to which those rights support the Commission's reasonable
investment-backed expectations to be free of changed inundation patterns
through government action.' Those two issues are intertwined because an
important element of investment-backed expectations is the underlying state
water law, which in the AG&FC setting is Arkansas' law of reasonable use
riparianism.
The Corps also failed to raise the applicability of the nuisance prevention
doctrine to its operation of flood control dams, which often functions in a
manner similar to an affirmative defense to takings claims. Otherwise
actionable takings claims fail because the govemmental regulation or action
protects the public against a nuisance, or in some other manner forestalls harm
to the public by burdening the landowner's parcel. Within the nuisance
prevention cases, there is a subcategory in which government regulation of
landowners, or actions taken to protect against hamis that burden landowners,
impose a cost on one or more of the landowners to prevent more serious injury
As a terminological matter, these cases will be
to the common welfare."
referred to as the triage subcategory of the nuisance prevention doctrine cases.
The leading case in the triage subcategory is Miller v. Schoene, in which the
Supreme Court refused to find a taking of property when the government
required landowners to destroy their own property at their own expense in
order to avert a public harm, which appeared likely to occur if the private
property of the regulated owners was not destroyed.' As discussed more fully
later in this Article, the nuisance prevention line of cases, when applied,
significantly narrows the scope of what sorts of downstream adverse effects are
40. Id. at522 (citingJohn HorsUnann Co. v. United States, 257 U.S. 138, 146 (1921) (finding
no takings liability when damage caused by government action could not have been foreseen)).
41. 133 S. CL at 522-23.
42. Ark. Game & Fish Comm'n, 736 F.3d at 1367; Ark. Game & Fish Comm', 87 Fed. C.
at 647.
43. 736 F.3d at 1369
44. See id.
45. Id. at 1375.
46. Ark. Game & Fish Comm'n v. United States, 133 S. CL 511,522 (2012); See, e.g., Harris
v. Brooks, 283 S.W.2d 129, 133 (Ark. 1955).
47. See, e.g., Mugler v. Kansas, 123 U.S. 623 (1887); Hadacheck v. Sebastian, 239 U.S. 394
(1915); Miller v. Schoene, 276 U.S. 272, 278-79 (1928); Goldblatt v. Hempstead, 369 U.S. 590,
590-91 (1962); Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1030-31 (1992).
48. Miller,276 U.S. at 278-79; Lucas, 505 U.S. at 1030-31.
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takings of property under the Fifth Amendment. "
The Federal Circuit finding of a taking on remand adopted broad language
that tended to obscure the absence of issues not preserved due to the Corps'
litigation strategy that might have averted a successful takings claim. As written,
the Federal Circuit opinion suggests that an inundation claimant can recover for
a taking of property by proving only an objective and foreseeable harm due to
increased flooding' linked to a pattern of releases that confers a benefit of lesser
flooding on others situated below a dam5' The Federal Circuit's use of
foreseeability badly misstates the rules laid down by the precedents upon which
it relied5'
The apparent breadth of the AG&FC remand ruling will encourage
litigation by downstream landowners adversely affected by flood control dan
releases or changes in past patterns of releases (unless those releases are very
infrequent or a response to an exigent problem).5 Moreover, as will be argued
at length in this Article," the Court of Claims AG&FCresult, as now affirued
by the Federal Circuit, transmutes flooding case takings law into a deterinination
that closely tracks the elements of tort recovery. If not corrected, that reading
of takings law has the potential to make the Federal Treasury the insurer of an
extensive array of downstream losses caused by federal dam operations. The
tort-like reasoning that led to the eventual result favoring the Commission is just
that, a governmental tort. While in some cases governmental actions that
constitute torts also are takings of property under the Constitution, not all
tortious actions violate the Fifth Amendment.' Accepting the "tort-as-taking"
substituti on usurps Congress' clear power and intent when it immunized federal
flood control darn operators from tort liability. A finer grained takings analysis
must be utilized.
B. GENERALIZING THE PROBLEM: CONSTRUCTING A LEGAL PARADIGM
FOR OPERATING FLOOD CONTROL DAMS FAIRLY

Taking on the perspective of a flood control dam operator, for a moment,
the loss of stationarity greatly complicates dam operations and demands
reconsideration of past operating decisions." The loss of stationarity implies
that prudent operational planning must consider the potential for more intense
flood events and more prolonged or intense droughts." Focusing on floods
alone, flood control potential is maximized when the reservoir level is kept as
low as possible leaving room to impound potential flood waters and release

49. See discussion infra Part III.D.
50. Ark. Game & Fish Comm'nn, 736 F.3d at 1373, n.3.
51. Id. at 1374, n.4.
52. See discussion infra Part III.A.I.
53. See,e.g., Complaint at 4-5, Ideker Farms, Inc. v. United States, No. 14-183L 2015 WL
2330302 (Fed. CI. Mar. 5, 2014).
54. See discussion infta Part III.A.
55. Drury v. United States Dept. of Army, 902 F. Supp. 107, 110 (E.D. La. 1995) (citing
Golden Pacific Bancorp v. United States, 15 F.3d 1066, 1071 (Fed. Cir. 1994)).
56. See P. C. D. Milly et al., Stationanty is Dead: WVhither Water Management?, ScI.
MAGAZINE, Feb. 1, 2008, at 573-74
57. Id.
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them after the period of excessive runoff and flow has ended. 8 Two elements
in that scenario auger in favor of releasing stored water at higher than historical
rates. First, if the dam operator expects precipitation events to be more intense
than previously, more water will need to be released and that will require higher
rates to accomplish the release in the same period of time. Second, the loss of
stationarity increases the potential for more storms following on the heels of
their predecessor, making it important to release water more rapidly as a form
of preparation for a potential next storm. If the rates of release increase,
downstream inundation increases in comparison to the previous experience. 9
The dam operator has control over the pattern of releases, but the larger strategy
and the mitigated risk, is being dictated by the patterns of precipitation and
drought. Not all dam operators will have to change operations to include more
rapid releases in response to the loss of stationarity, but some will and that
response, at a societal level, is a good and logical one. When those changes are
made, there will be more cases like A G&FCwhen the altered release patterns
cause losses occasioned by new downstream inundations. AG&FChas opened
the door to takings claims in those cases. Despite the sympathetic posture of
the AG&FCfacts, the remainder of this Article explores the reasons why there
should be very few takings recoveries for flood control dam releases that cause
injuries.
At a very pragmatic level, the concern ought to be about fair treatment and
equitable sharing of the benefits and burdens of flood control efforts. Despite
the burdens on downstream riparians that may accompany releases of stored
water in excess of either the native flow of the river or dam-altered historic
patterns of releases, their situation brings to mind a waste disposal quip,
"Everyone wants us to pick it [refuse] up but nobody wants us to put it down.""0
All the landowners below the dam are very happy to have the benefits of the
dam's protection against major flooding, but none of those owners want the
stored excess waters released in a manner that causes them to suffer even
temporary, partial inundations that adversely affect what has become the pattern
of full enjoyment of their parcels as protected by the dam's flood-control
capability. When downstream landowners experience losses that are mainly on
par with one another, or not too severe, they benefit from the protection against
more extreme flooding. All landowners are at risk of small or similar losses due
to temporary inundations associated with the release of the stored water.
When, however, a few of the downstream landowners suffer more substantial

58. See Hlood Control Structures:Addressing Climate Change Impacts on Infiastncture,
Fact Sheet, U.S. AID, Nov. 2012, at 1-2.
59. For dams that have the ability to do double service relating to both flood control and
water supply, meeting operational goals for flood prevention storage capacity and drought
mitigation water supply are in tension with one another. On the flood prevention side, the basic
strategy is to keep the reservoir as empty as possible, in order to store more water during an
extreme precipitation event. On the waler supply side, the basic strategy is to keep the reservoir
as full as possible, to have the greatest amount in storage to be released as needed to combat the
effects of drought. Melding those two strategies, the dam operator would auempt to keep the pool
as full as possible, but only so full that it can be rapidly lowered by releases when an intense
potentially flood producing rainfall event is predicted.
60. See Ronald D. Kinsey, FerrousMetals - Recovery andReuse, WAIER, AIR, AND Soi.
POLLuTION, May 1975, at 167, availableat http://www.link.springer.com/content/pdf/l 0.1007%
2FBF00160442.pdf.
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losses, disproportionate to those of the other downstream landowners, in the
absence of compensation, the result no longer seems fair. The next sections of
this Article will demonstrate that redress of disproportionate losses will seldom
be available under current law, and the aspect of current law that prevents
landowners from compensation for those claimed takings of property is
appropriate. Finally, this Article will suggest two alternatives to takings claims
as means of providing redress for disproportionate losses, a slight relaxation of
governmental tort immunity, and more broadly, the establishment of flood
control districts that lay taxes on all benefitted parcels to create a fund from
which disproportionately affected landowners get compensation.
Il.

THE DIFFICULTY OF ESTABLISHING A TAKING vEL NON BASED ON
TEMPORARY INUNDATION OF THE CLAIMANTS PROPERTY

As previously noted, the United States Supreme Court decision in Ark.
Game & lis5h Commnis.sion v. United Slates ruled very narrowly on the Fifth
Amendment taking of property issue." Along with its holding that a nonpermanent inundation of a portion of the Commission's lands can be a taking
in limited circumstances, the Court added dicta to serve as guidance on remand
and in similar future cases." That dicta began in the very next sentence after
Justice Ginsburg, writing for a unanimous Court, " announced the succinct and
narrow reversal of the Federal Circuit's decision below:
We rule today, simply and only, that government-induced flooding temporary
in duration gains no automatic exemption from Takings Clause inspection.
When regulation or temporary physical invasion by government interferes
with private property, our decisions recognize, time is indeed a factor in
determining the existence ve!non of a compensable taking."
A claimant has several burdens when establishing a taking vel non. ' As
indicated in the language set out above, the Court expressly pointed out that
flooding duration was a factor.' The Court went on to mention three other
aspects that figure in the takings analysis: (i) "the degree to which the invasion is
intended or is the foreseeable result of authorized government action;" (ii) the
character of the land and the claimant's Investment-backed expectations; and
(iii) the severity of property interference." The Court also pointed out that there
were a number of issues it neither reached nor reviewed because of the case
posture, and noted that on remand, if they had been properly preserved, the
Federal Circuit could consider those issues." These issues included a possible
61.

Ark. Gamne & Fish Comm'n v. United States, 133 S. Ct. 511, 522 (2012).

62.
63.
64.
65.
66.

1d.at 522-23.
Id (Kagan, J., absent).
.at 522.
Ark. Game & Fish Comrn'n v. United States, 87 Fed. Cl. 594, 614-15 (2009).
Ark. Game & Fsh Comm'n, 133 S. C1. at 522. Presumably, die shorter the duration, the

less likely the action is to eflect a taking. The duration, so long as it is not permanent, is not a
key factor in the lines of analysis presented in this Article. None of the arguments against a taking
rely on short-term imposions against the landowner. Ise concern for unfairness to landowners
would be no less if a substantial and disproportionate loss occurred over a short period of time.
67. Id.
68. Id. at 522-23.
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legal distinction between upstream and downstream inundation, the nature of
the underlying property right, and a number of factual findings."9
When the Court's opinion is removed from its case specific context, the
methodology for future litigants to follow in downstream flooding takings cases
can be broken down into a series of, more or less, sequential steps:
1.

Determining that the case is within the scope of the waiver of
governmental immunity that authorizes it to be heard by the Court
of Federal Claims, a determination that turns on analysis of whether
the case falls on the takings side of the tort-takings dividing line;

2.

Determining the state law content of the property right that is claimed
to be taken and on that basis applying the typical regulatory takings
tests announced by Penn Central7 and other cases; and

3.

Assessing whether the governmental action qualifies as either
nuisance prevention or action taken to prevent great public harm.'

To recover for a taking of property, the claimant must prevail on all three
inquiries or else a court will not find a taking. These topics are considered in
turn and all of them are difficult for a claimant to establish-even a claimant who
suffers a substantial and disproportionate loss.
A. CROSSING THE TORT IMMUNITY-TAKINGS CLAIM DIVIDE
While the Federal Circuit addressed on remand foreseeability, a review of
the cases demonstrates that the underlying issue is quasi-jurisdictional and relies
on a foreseeability analysis that is not co-extensive with typical tort law concepts.
In cases like A G&FC,a claimant suing the federal government for a taking must
first establish that the case is properly within the "purview" of the Court of
Federal Claims." The term "purview" is evolving to describe the nether region
between the subject matter jurisdiction of the Court of Federal Claims and the
merits of cases lodged there." This is a fon of jurisdiction-to-determinejurisdiction. The court must exanine the facts surrounding the claim to
determine whether the claim is within the limited waiver of sovereign immunity
that defines the authority and jurisdiction of the Court of Federal Claims to
grant relief under the Tucker Act." The relevant statutory language permits the
Court of Federal Claims to hear cases "against the United States founded either
upon the Constitution, or any Act of Congress or any regulation of an executive
department, or upon any express or implied contract with the United States, or
for liquidated or unliquidated damages in cases not sounding in tort. In such

69. Id. at521-22.
70. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 123-125 (1978).
71. Sec discussion infra Part III.D.
72. Sec Ark. Game & Fish Comm'n v.United States, 87 Fed. Cl. 594, 614, n.15 (2009).
73. See discussion inia Part III.A.I and note 77.
74. See, e.g., Ark Game & Fsh Conm'n, 87 Fed. C1. at 615, nn.16-17
75. 28 U.S.C. § 1491(a)(1) (2011). In the flood control area, in addition to the Tucker Act
limitation on tort recoveries, there also is an express tort immunity statute. See 33 U.S.C. § 702c
(2015).
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cases, the court's dismissal of non-frivolous claims that fall on the tort side of
the tort-taking dichotomy are treated as dismissals for failure to state a claim on
which relief can be granted, rather than dismissals due to a lack of subject matter
jurisdiction. 6 Making the jurisdictional showing requires the claimant to locate
the case as falling on the taking side of the divide between attempted recoveries
that sound in tort and those based on takings liability, which is a showing that
emphasizes a specialized form of foreseeability."
1. The Degree of Foreseeability and Intentionality Required to Avoid
Immunity and the Overbroad Reading of Precedents by the Federal Circuit
on Remand
On remand, the Federal Circuit limited its opinion to tie issues the parties
preserved that had been raised in the initial appeal from the Court of Federal
Claims. 6 The court then further subdivided its review of the takings questions
(as opposed to some evidentiary questions it had declined to reach on the
original appeal) into live separate categories, one of which it terms
"Foreseeability. ' 9 The past precedents the Federal Circuit cited make it quite
clear that what tie Federal Circuit termed the "Foreseeability" issue is actually
the litnmus tort-takings test for avoiding immunity and invoking its subject matter
jurisdiction. In that regard, the Federal Circuit relied on its earlier decision in
Moden v. United States to explicate the standard it applied.' Moden involved
landowners' appeal from a subject matter jurisdiction dismissal of a claim that
the TCE contamination of their property, arguably traceable to improper use
of that solvent at the neighboring air force base, took their property in violation
of the Fifth Amendment.' In Moden, tie Federal Circuit stated:
The government contends that Ito be within the Court of Federal Claims
jurisdictionl the resulting injury must be foreseeable from the authorized
government act, whereas the Modens' and amiicus curiae, Defenders of
Property Rights, contend that the authorized government act need only be the

"cause-in-fact" of the resulting injury. Simplified somewhat, the government's
interpretation requires that die injury was the likely result of the act, whereas
the Modens' interpretation requires only that the act was the likely cause of
the injury. The government's interpretation finds support in the language of
the standard, which refers to a "direct, natural, or probable result," not a direct,
natural, or probable cause. The government's interpretation also finds support
in our case law. In IR6ige Line Inc. v. United Statesl, we stated that the court
must determine whether the alleged injury was the "predictable result of the
government action." This Ridge Line interpretation itself finds support in a

76. See, e.g., Spruill v. Merit Sys. Prot. Bd., 978 F.2d 679, 687-88 (Fed. Cir. 1992); see also
United States v. Mitchell, 463 U.S. 206,216 (1983) (reasoning that if a claim falls within the terns
of the Tucker Act, there is subject matter jurisdiction because the United States has consented to
suit).
77. See Ark. Game & ish Comnrn n, 87 Fed. Cl. at 615, nn. 17-18
78. Ark. Game & Fish Conm'n v. United States, 736 F.3d 1364, 1369 (2013).
79. Id. at 1369-75. The other four are "Duration," "Causation," "Severity," mid "Reasonable
Investment-Backed Expectations."
80. Id. at 1372 (citing Moden v. United States, 404 F.3d 1335, 1343 (Fed. Cir. 2005)).
81. Moden v. United States, 404 F.3d 1335, 1343. The terminology used in Moden sounded
in subject matter jurisdiction rather than failure to state a clailn on which relief can be granted.
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long line of controlling precedent."
The Moden court explained its view in greater detail in a footnote:
Recently, we summarized the relevant aspect of Ridge Line as requiring that
"a property owner must prove that the asserted government invasion of
property interests allegedly effecting a taking 'was the predictable result of the
government action,' either because it was 'the direct or necessary result' of the
act or because it was 'within the contemplation of or reasonably to be
anticipated by the government. ' '
In fact, this is a high standard, it moves beyond a mere cause-in-fact
relationship evidenced by a strong post hoc argument, to require obviousness
as the words "direct" and "necessary" imply, or alternatively, an even more
subjective standard under which the injury must be "within the contemplation"
of the government at the time that it acts. The cases cited for the proposition
importantly include the exact same citation, John Horsmann Co. v. United
States, as does Justice Ginsburg's A G&FCopinion when it addresses the role
of foreseeability in takings claims."2 Horstmann involved an unprecedented
nineteen-foot water-level rise in a lake where the water level had not varied more
than two feet in the preceding two decades.' The extraordinary rise occurred
in the immediate aftermath of a federal irrigation project that was transporting
water in unlined canals in an area having porous soils." Based on the science
of the time, the government could not be charged with knowledge that the lake
level would rise and destroy the claimant's soda mining operations."
Returning to the A G&PC setting, there is no basis for concluding, as the
Federal Circuit did, that the Corps intended to invade the Commission's rights.'
The record supports the Corps' clear belief, albeit mistaken, that the changes
in operations were not going to have major impacts on the forest 115 miles
downstream of the Clearwater Dam.8 Similarly, the standard that the Federal
Circuit purports to apply adds that the adverse result cannot be the "incidental
or consequential" result of an authorized activity, is the wrong standard.'
Finally, nothing in the entire case record suggests that the Corps deliberately
contemplated utilizing or sacrificing the Commission's parcel, a downstream
site, for its efforts to limit the inundation of upstream fanning parcels. In cases
where there is an intended zone of sacrifice for occasional water disposal both

82. Id.(citations omitted).
83. Id.at n.2 (citing Vaizburd v. United States, 384 F.3d 1278, 1282-83 (Fed. Cir.2004)
(quoting Ridge Line, 346 F.3d at 1356)).
84. Ark. Game & Fish Comm'n v. United States, 133 S. CL 511,514 (2012) ("Also relevant
to the takings inquiry is the degree to which the invasion is intended or is the foreseeablc result
of authorized government action. See, e.g., John Horstmann Co. v. United States, 257 U.S. 138,
146 (1921)).
85. John Hortsmann Co. v. United States, 257 U.S. 138, 144-45 (1921).
86. Id.at 143-45.
87. Id.at 146-47.
88. Ark. Game & Fish Comm'n v. United States, 736 F.3d 1364, 1372-73 (Fed. Cir. 2013).
89. Ark. Game & Fish Coinm'n, 87 Fed. CI. at 624.
90. Ark. Game & Fish Comm'n, 736 F.3d at 1373.
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Congress and the Corps have opted" for condemnation. "

The Supreme Court cited In re Chicago, Milwaukee, St. Paul & Pacific
RailroadCompany, in highlighting the foreseeability issue for remand, which is
even more telling on the degree of foreseeability required to cross the torttakings divide. 3 In the portion of In re Chicagothat the Court pointed out, the
Seventh Circuit poses a hypothetical and issues a warning, supported by
Supreme Court precedent, against allowing this analysis to transmute torts into
takings:
So when does eror "take" property? Suppose agents ofthe FBI, while chasing

a kidnapper, demolish someone's car, or suppose a postal van runs over a
child's tricycle. Do these accidents "take" the car and tricycle? Certainly they
are casualties of the operation of government. Yet despite the contention that
all torts by the government are takings, the Supreme Court has distinguished
the two. Accidental, unintended injuries inflicted by governmental actors are
treated as toils, not takings. And torts are compensable only to the extent the
Federal Tort Claims Act permits. The Court hats never treated limitations on
liability in tort as mere pleading obstacles, to be surmounted by shifting ground
to the Tucker Act. 9'

On remand in AG&FC the Federal Circuit answered the foreseeability
question in this way: "die Corps of Engineers couldhave foreseen that the series
of deviations approved during the 1990s would lead to substantially increased
flooding of the Management Area and, ultimately, to die loss of large numbers
of trees there."' Therefore, the Federal Circuit found a taking on facts and
doctrines that were precisely the kind of tort concepts the Supreme Court has
said should not be deemed a taking because the losses were "accidental" or
"unintended injuries.""
2. Congressionally Granted Immunity and the Separation of Powers Error of
Transmuting Intentional Torts into Takings
Dam operators engaging in flood control, such as die Corps at Clearwater
Dan] in AG&FC,' inherit a predicament that is seldom, if ever, one of their
own making. Congress, when it authorizes the construction of flood control
projects, is responding to strong public safety and welfare concerns. The
underlying physical problem of too much water at various times in various parts

91. A later portion of this Article will argue that even were tie Commission, and others
similarly situated, able to place the case on the takings side of the tort-taking divide and fulfill all
of elements necessary to make out a taking, the nuisance prevention line of cases would operate
to prevent a finding of taking. Sce discussion 6fi-d part III.D.
92. See, e.g., 33 U.S.C. § 702d-dl.
93. Ark. Game & Fish Comni'n v. United States, 133 S.Ct. 511, 522 (2012) (citing In re
Chicago, Milwaukee, St. Paul & Pac. R. Co., 799 F.2d 317, 325-26 (7th Cir. 1986)).
94. 799 F.2d at 325-26.
95. Ark. Game & Fish Comm'n v. United States, 736 F.3d 1364, 1372-73 (emphasis added).
96. Compare In re Chicago, Milwaukee, St. Paul & Pac. R. Co., 799 F.2d 317, 326 (C.A.7
1986), wth United States v.James, 478 U.S. 597 (1986), xudKosak v. United States, 465 U.S.
848, 851, 854 (1984), and Laird v. Nehns, 406 U.S. 797, 801, 803 (1972) (supporting that
unintended injuries are treated as torts, not takings).

97. Ark. Game & Fish Coim'n v. United States, 87 Fcd. Cl. 594, 602 (Fcd. Cl. 2009).
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of the watershed is patent. The maps showing the extent of the Flood of 1927, 9"
the first chapter in the history leading to the construction of Clearwater Dam,
demonstrate the destructive possibilities of flooding in the Black River basin
and its contribution to the broader flooding further downstream after its
confluence with other rivers." l)am construction and its operation are eflorts
at nsk management in the face of an uncontrolled force-the rain falls when and
as it will. The problem is not one of the Corps' making, and the risk
management decision to have a dam is Congress' response to a problem of
regional concern.
Once the dam is built, its operations are a deliberate ellort to impound
water, which would otherwise have damaging downstream effects, and release it
in a pattern that is intended to provide an optimal degree of protection and risk
reduction to downstream properties." Most emphatically, this is not a zerosum game; some release patterns will be substantially more advantageous than
will others. Inevitably, the releases have downstream effects, some of which are
adverse to the interests of individual landowners." ' To provide flood control,
the pool behind the dam must be lowered according to some pattern of the
Corps' choosing. It would be ludicrous to forbid the Corps from seeking to
obtain benefits from its pattern of releases. In fact, whether successful or not,
the Corps in altering the release patterns of the Clearwater Dam was attempting
to increase the total social welfare derived from the pattern of its operations. In
the AG&FC case, fanners lobbied the Corps for the changed release pattern
because they were being harmed by the previous pattern of releases. If changes
in downstream inundation patterns are takings whenever a landowner is
substantially disadvantaged, the Corps' ability to provide the optimal pattern of
flood control and releases is severely compromised. If liability for a taking
could be premised on foreseeable hann, by making any change in an
established pattern of releases the Corps becomes an involuntary insurer of all
newly-suffered downstream losses that result from that change in operations.
The resultant liability would violate a clearly enunciated federal policy and will
hamstring efforts to better adapt to climate change in the future. The Supreme
Court addressed this precise policy matter in Horsonannwhen it refused to find
a taking in regard to unforeseen or unintentional effects: " [a I ny other conclusion
would deter from useful enterprises on account of a dread of incurring
unforeseen and immeasurable liability.""
Congress, when it immunized the Corps from all tort liability for flood
control structures and their operations, was trying to ensure that the Corps was
in a position to operate the dams as it saw best.l" To do that, the Corps needed

98.

See, e.g., Records of the Coast and Geodetic Survey, htip://www.archives.gov/l)uhlication

s/prologue/2007/spring/imnages/coast-miss-flood-.jpg.

99. Id.
100. See Brian D. Richter and Gregory D. Thomas, Rcstonhg Etn'ontenal Rows by
Modifying Darn Opcadions, 12 Ecology & Science 1, art. 12 (2007), http://www.ecologyand
society.org/vol 12/iss 1/artl 2/.
101. See, e.g., Ark. Game & Fish Con'n, 87 Fed. Cl. at 605. Some downstream effects can
be positive, such as releases for environmentally valuable flows, or releases for irrigation, or
downstream municipal use in drier seasons.
102. John Horstmann Co. v. United States, 257 U.S. 138, 146 (1921).
103. See33 U.S.C. § 702c (2015).
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to be free of potential claims from any landowner downstream who might be
adversely affected.'0 ' "No liability of any kind shall attach to or rest upon the
United States for any damage from or by floods or flood waters at any place." °"
This blanket tort immunity is not limited in any way by the Tucker Act partial
waiver of sovereign immunity, ° and applies nationwide to any project involving
flood control, whether administered
by the Corps, the Bureau of Reclanlation,
0 °
entity.'
federal
other
any
or
Congress clearly understood and intended that discretion was not to be
circumscribed by every nuance of downstream effects traceable to the Corps'
flood control eflorts. The cases interpreting the grant of immunity are quite
emphatic on this point."' Condemnation renains necessary for the dan's
footprint and its intended storage reservoir, but not for the remainder of the
downstream effects, unless deliberately chosen as an intended form of storage
or flowage (as contrasted to release) of water. At the time it enacted 33 U.S.C.
§ 702c granting tort immunity for federal flood control elloils, Congress was
aware that losses caused by flood control actions are not takings and would go
uncompensated."' Representative Snell stated:
I want this bill so drafted that it will contain all the safeguards necessary for the
Federal Government. If we go down there and furnish protection to these
people-and I assume it is a national responsibility-I do not want to have
anything left out of the bill that would protect us now and for all time to come.

104. Id.
105. Ic].
106. An argument can be made that the specific grant of albsolute immunity would require an
even greater showing of planned use of the claimants' lands for disposal of flood waters than the
previous discussion. SeeJacob Scott, Codified Canons and the Common Law of Interpretation,
98 GEO. .J 341, 366 (2010) (explaining the widespread acceptance of die canon that "specific
provisions targeting a particular issue apply instead of provisions more generally covering the
issue"). Other than AG&FC, all of the cases discussed in regard to the tort-taking divide arose in
contexts not governed by 33 U.S.C. § 702c and its specific immunization of flood control
activities.
107. See, e.g., Aetna Ins. Co. v. United States, 628 F.2d 1201, 1203 (9th Cir. 1980).
108. See, e.g., National Manufacturing Co. v. United States, 210 F.2d 263,270 (8th Cir.), cert.
denied, 347 U.S. 967, 74 S.Ct. 778, 98 L.Ed. 1108 (1954) which stated:
when Congress entered upon flood control on the great scale contemplated by the
(1928 and 1936) Acts it satleguarded the United States against liability of any kind for
damage from or by floods or flood waters in the broadest mad most emphatic language.
Tse cost of flood control works itself would inevitably be very great mad Congress
plainly manifcsted its will that those costs should not have the flood damages that will
inevitably recur added to them.... ITirc is no question of the power and right of
Congress to keep the government entirely free from liability when floods occur,
notwithstanding the great government works undertaken to minimize them. Congress
included Section 3 in the 1928 Act and carried it forward into the 1936 Act and others
with intent to exercise that power completely and to absolutely bar any such federal
liability.
See also, United States v.Jamcs, 478 U.S. 597, 605 (1986) (Tcrms "flood" and "flood waters," in
immunity provision of Flood Control Act applied to all waters contained in or carried through a
federal flood control project for purposes of or related to flood control, as well as to waters that.
such projects cannot control.
109. United States v.James, 478 U.S. 597, 606-08 (1986). .5c, e.g., United States v. Iron Mt.
Mines, 881 F. Supp. 1432, 1438-39 (E.D. Cal. 1995).

WA TER LA W REVIEW

Volunec 19

I for one do not want to open up a situation that will cause thousands of
lawsuits for damages against the Federal Government in the next 10, 20, or 50
years.

In respect of the possibility of significant uncompensated downstream
losses that would follow from the immunity, Congress has itself buffered the
harshness of that aspect of the immunity by expressly requiring condemnation
of flowage easements 'along parts of the Mississippi River mainstream where
levees are impractical or undesirable and the "lands in such stretch of the river
are subjected to overflow and damage [by the projects] which are not now
Other downstream losses that might arise as a result
overflowed or damaged ....
of the immunity as it related to control and release of floodwaters have been left
without a remedy, For the courts to undo the balance carefully struck by
Congress by lowering the tort-taking demarcation line impermissibly intrudes
on the zone of sovereign immunity that Congress did not surrender. On the
contemporary policy level, the ability to freely reconsider and modify darn flood
control operations supported by the congressionally granted immunity is an
increasingly important principle. As previously described, situations similar to
the AG&FCcase will become more common with the loss of stationarity."' The
Corps, and others operating dans for flood control, will increasingly be faced
with the challenge of devising new release patterns to attempt to minimize
adverse impacts of flooding and to hedge against drought. In the face of such
public exigency, the Corps, and other damn operators, cannot viably rely on any
singular water release pattern. Dam operators will face conditions not foreseen
at the time the dam was built and initial patterns of operations were planned.
The one choice that the citizenry rightfully expects is that dam operators will
chose operations in an attempt to minimize adverse impacts. There will be
winners and losers, but other than cases of deliberate use of downstream
properties to function as a form of additional reservoir capacity, the takings
clause of the Constitution is not implicated by the Corps' discretionary
operational choices.
On remand in AG&FC, the Federal Circuit made an oblique reference to
this issue when it addressed in broad dicta an upstream-downstream distinction,
belatedly raised by the Corps."3 In that stage of the litigation, the Corps, for the
first time, urged that there is a distinct and legally significant difference between
inundating parcels upstream and those downstream of a flood control dam."'
The Federal Circuit summarily rejected the argument. ' It noted that because
the change caused harm to AG&FC in pursuit of conferring a benefit for the
low-lying farms, the Corps could not raise any defense based on the general
benefit being provided to all landowners downstream of the dam."6 The court's
rejection of the Corps' argument, although relevant to the severity of loss issue
that a claimant must be able to show under the regulatory takings doctrine of
110.
111.
112.
113.

69 Cong.Rec. 6641 (1928).
Scc33 U.S.C. § 702c (2015).
Milly et al., supra note 4, at 573.
Ark. Game & Fish Coinm'n v. United States, 736 F.3d 1364, 1375, n.4 (Fed. Cir. 2013).

114.

Id.

115.
116.

Id.at 1375.
Id. at 1375-76, n.4.
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Penn Centrl, obscures the thrust of the upstreamn-downstream distinction.
First, the court's rejection of the Corps' argument overlooks the simple
reality just described-in most situations the water stored in the dam "Vill have
to be released, and when it is released, due to conservation of matter and tie
law of gravity, it has to go somewhere and that somewhere is downstream.
While there may be some cases where there is sufficient capacity in the dam
and favorable downstream conditions, so a release pattern can be totally
benign,'" the far more common pattern will be some downstrean parcels getting
greater benefits than others from the damn operator's chosen patterns of
operations. Correlatively, some downstream parcels will be subjected to less
favorable or adverse effects of the chosen release pattern. Under the Federal
Circuit's improvidently broad language, if there are any "winners," all "losers"
whose losses cross the de minimis threshold have compensable injuries.
Second, the Federal Circuit's position ignores the fact that even the "losers"
remain beneficiaries of the dam's presence because all persons and landowners
downstreamn benefit from safety increases and the reduction of calamitous risks
that the dan provides."' In tie AG&FCsetfing, if the Commission's loss is a
taking, so too, would be the loss of someone whose house now floods during a
higher release period as a direct and provable consequence of the return to the
old release pattern. Upon return to the old releases pattern, what (other than
the statute of limitations) is to stop the farmers, whose requests prompted the
change in tie first place, from claiming that the original operating plan "took"
their lands? Imposing that form of cause-in-fact driven liability on the
government is not a tenable result. Such an approach not only contravenes the
balance deliberately struck by Congress, the Federal Circuit's approach fails to
account in any way lor the harm that the dam's operation prevents, which can
prevent all takings liability.'9
B. UNDERSTANDING THE NATURE OF THE PROPERT-Y RIGHT TO BE FREE
OF INUNDATION' =

In a setting such as that of the AG&FCcase,Arkansas law defines the property rights of the riparian landowner."' The United States Supreme Court
stated, "the Constitution protects rather than creates property interests, the existence of a property interest is determined by reference to 'existing rules or

117. Under some conditions, the stored water might evaporate or percolate in suLfficient
quafifity, and/or be diverted from the reservoir for agricultural or water supply purposes in
sufficient quanfity, so that releases above virgin flow are never rcquircl. Those cases, of course,
would impose no damagc to downstream parcels.
118. This aspect of the upstreamn-downstream line is discussed at greater length in the
consideration of the average reciprocity of advantage precedents. See discussion inlia Part
III.D.2.
119. SSe discussion infra Part III.1).2.
120. This Article will linit itself to a discussion of reasonable use riparianism as the state water
law governing the right to be trce of inundation. Not only is that the dominant water law of the
areas where most flood control dans operate, even prior appropriation states borrow reasonable
use riparianism principles to govern sonic aspects of riparian ownership other than die right to
divert. and appropriate the water, such as tie correlative rights of co-riparians to make recreafional
use of die water surface. See, e.g., Snively v. Jaber, 296 P.2d 1015, 1019 (1956) (holding that
recreational rights and privileges of riparian proprietors are violated by one owner's overuse).
121. See South Flag Lake v. Gordon, 307 S.W.3d 601,604-05 (Ark. CL App. 2009).
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understandings that stem from an independent source such as state law.""' The
question of what rights, if any, are being taken by the Corps in AG&FC, therefore, begins with a consideration of those state law property rights, the point
from which diminution of value or right to be free of invasion are measured. A
pointed example of this principle is the Court's unanimity on that issue in Stop
the Beach Re-nounrhment v. loida Departmenl of El vironmental Protection. In that case the entire Court agreed that, under Florida property law, the
petitioners lacked the rights they claimed were taken when the government implemented the beach re-nourishment law.' 4 As a result there could be no taking
of property."
In the AG&FC litigation, the issue of Arkansas property rights is
conspicuously absent." The government did not raise it and, prior to the case
reaching the Supreme Court, neither the Court of Federal Claims 7 nor the
Federal Circuit" cited a single Arkansas case. When the litigation reached the
high court, justice Ginsburg's opinion noted:
But Arkansas law was not examined by the Federal Circuit, and therefore is
not properly pursued in this Court. Whether arguments for an upstream/
downstream distinction and on the relevance of Arkansas law have been
are questions appropriately
preserved and, if so, whether they have merit,
addressed to the Court of Appeals on remand. ' 2
On remand, the Federal Circuit ruled that any dispute regarding the content
of the Commission's property right under state law had not been preserved, and
likewise ruled, as a consequence, the Corps could not raise the role of the
Commission's investment-backed expectations.'"2 In that way, the Corps' failure
to contest the scope of the Connission's property rights had two impactsconsideration of the basic nature of the right claimed to be violated was foregone
and application of one or more key aspect of the Court's usual takings tes' 2 ' was
precluded.
In regard to the Management Area, Arkansas' longstanding adherence to
reasonable use riparianism as its principal water law makes it difficult to
precisely measure state law property rights and riparian rights.' 2 The rights
created are correlative rights to a common pool resource, and what is a
reasonable use of one parcel may have an impact on other riparian parcels and

122. Phillips v. Wash. Legal Found., 524 U.S. 156, 164 (1998) (quoting Board of Regents of
State Colleges v. Roth, 408 U.S. 564, 577 (1972)).
123. Stop die Beach Renourishment, Inc. v. Fla. Dept.of Envd. Prot., 560 U. S.702 (2010).
124. Id. at 732.
125. Id.
126. See Ark. Gaine & Fish Comm'n v. United States, 87 Fed. Cl. 594 (2009); Ark. Game &
Fish Comm'n v. United States, 637 F.3d.
127. See Ark. Gaine& lsh Comm'n, 87 Fed. Cl. 594.
128. See Ark. Gaine & Fish Coinm'n, 637 F.3d 1366.
129. Ark. Game & Fish Commission v. United States, 133 S.Ct. 511, 522 (2012) (citation
omitted).
130. See Ark. Game & Fish Comm'n. v. U.S., 736 F.3d 1364, 1375 (Fed. Cir. 2013).
131. See 133 S. Ct. at522-23.
132. See, e.g., Harris v. Brooks, 283 S.W.2d 129, 132 (Ark. 1955).
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their potential uses. The leading Arkansas case is Hari's v. Brooks."3 The
opinion in that case, which involved an irrigation depletion in competition with
a co-riparian's in situ recreational use of the waterbody that relied on
maintenance of an appropriate water level, adopts several ideas presented by
the Restatement (First) of Torts Section 852. Having particular relevance to the
AG&FC case, the Arkansas Supreme Court quoted a passage from the
Restatement:
It is axiomatic in the law that individuals in society must put up with a
reasonable amount of annoyance and inconvenience resulting fiom the
otherwise lawful activities of their neighbors in the use of their land. Hence it
is only when one riparian proprietor's use of the water is unreasonable that
another who is harmed by it can complain, even though the harm is
intentional. Substantial intentional harm to another cannot be Justified as
which produces it
reasonable unless the legal merit or utility of the activity
34
outweighs the legal seriousness or gravity of the harm.
The Corps' actions in the AG&FC case exceeded mere annoyance or
inconvenience if the Commission sufficiently proved the Corps caused the
increased inundation, which in turn destroyed the hardwoods. Equally,
however, Arkansas law requires that even if a respondent's actions are properly
characterized as intentional, and the impact is substantial, those actions may still
be considered legally reasonable based on "legal merit or utility.' The broader
pattern of flood control has immense utility. Thus, even though the Corps
intentionally (in the traditional tort law sense) changed its pattern of releases,
and even if the Corps had known (which they initially did not) that harm would
inure to a downstream co-riparian, the law of riparianism considers the whole
picture, including the utility of the action taken." Under Arkansas principles,
the Clearwater Dam in this case is protecting vast tracts of land, including homes
and businesses from flooding. That is an act having great utility. The Corps'
operation of a flood control dam, even if not the most typical riparian use, is a
riparian use nonetheless. Recalling that the property rights of all co-riparians
are correlative, the myriad of benefits attributable to the darn's flood control
operations are germane to determining the riparian rights of others in the basin.
Only a small number of Arkansas cases have decided issues of riparian
rights, but a comparatively recent case, South Flag Lake, Inc. v. Gordon,'7
addressed the situation in which the court held use on one parcel was
reasonable in spite of causing a considerable amount of continuing inundation
of a co-riparian's lands. The claimed injury of the inundated co-riparian in
South FlagLake is not as dramatic as the AG&FC claims of forest injury and
Nevertheless, South FlagLake and
did not involve major economic value.'
other Arkansas cases establish there is no per se rule that would support
AG&FC in a claim that Arkansas law gives them an absolute property right to

133.
134.
135.
136.
137.
138.

Id
Id.at 135 (citing Restatement (First) of Torts § 852 cnit. c (1939)).
Id. (emphasis added).
Id.
South Flag Lake v. Gordon, 307 S.W.3d 601, 605 (Ark. CL App. 2009).
Id.
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be free of alterations of watercourse conditions, including those that increase
inundation of their parcel. ' The public welfare benefits provided by the dam
militate in favor of a finding that the Corps' flood control use is of sufficient
utility to be reasonable, even in the face of a substantial interference with the
parcel of a co-riparian."' Indeed, this might be exactly the type of case in which
the doctrine of darnnum absque injuri--damage without legal injury-is
properly applied.' Under that analysis, it is likely that the taking claim of the
Commission in this case would fail because there was no invasion of a property
right under Arkansas law. Even if Arkansas law deemed the Corps' actions to
invade the Commission's riparian rights, the case would still have to move to
the second stage where the court finds a regulatory taking of property under the
Fifth Amendment.'42
As litigated, one of the Commission's claims was that the inundation of its
lands caused by the changed pattern of dam operations should be treated as
falling under the "physical invasion" line of takings cases,'" the most prominent
of which is Loretto v. TeleprompterManhattan CA TV Corporation.'" It is vital
to note that Loretto involved a permanent physical invasion of the landowner's
property and on that basis alone constituted a taking of property.'" The
Government argued that the lack of inundation permanence in AG&FCwas a
bright line "no taking" argument, which became the principal ground for the
Federal Circuit's reversal in the original appeal.'" The Supreme Court,
however, expressly disavowed the bright line reading of the importance of
permanence. Thus, the Court held only that temporary physical invasions may
be takings, leaving open whether they are takings to be decided on a case-bycase basis.' The Court added guidance for that determination by indicating that
the duration of the intrusion was a relevant consideration in determining the
extent of the detriment claimant suffered when making the takings decision.'"
In assessing the importance of the duration and nature of the physical
invasion in the takings calculus, state property law, again, is relevant because it
sets the expectations of the landowner. Here, too, Arkansas' reasonable use
riparianism cases reject the possibility that a riparian can have a reasonable
139. Barboro v. Boyle, 178 S.W. 378 (Ark. 1915); Harris v. Brooks, 283 S.W.2d 129 (Ark.
1955) (addressing irrigation in competition with recreational boating); Jones v. Oz-Ark-Val
Poultry Co., 306 S.W.2d 111 (Ark. 1957) (extending reasonable use test to groundwater); Scott
v. Slaughter, 373 S.W.2d 577 (Ark. 1963) (balancing water-based commercial hunting and fishing
use). These cases are recounted in greater detail in the Amicus Brief filed by Professors of Law
Teaching in the Property Law and Water Rights Fields in Ark. Game & Fish Commission v.
United States, 133 S. CL 511 (2012). The author of this Article was counsel for that Amicus.
140. Brief of Professors of Law Teaching in the Property Law and Water Rights Fields As
Amici Curiae in Support of Respondent at 8-9, Ark. Game & Fish Comm'n v. United States,
133 S. CL 511 (2012) (No. 11-597).
141. See J. Nelson Happy, Damnum Absque Ijuria: When Pivate Property May be
Damaged Without Compensationin Missour, 36 Mo. L. Rev. 453 (1971).

142. As considered more fully later, it is likely that this would not be a regulatory taking. See
discussion infra Part I1I.C; Penn Cent. Trans. Co. v. City of New York, 438 US. 104, 131 (1978).
143. Ark. Game & Fish Comm'n v. United States, 637 F.3d 1366, 1367 (Fed. Cir. 2011)
144. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 434-35 (1982).

145. Id.
146. Ark. Gaine& Pish Comm'n, 637 F.3d at 1372.
147. Loretto, 458 U.S. at 441-42.
148. SeeArk. Game & Fish Coinm'n v. United States, 133 S. CL 511, 522-23 (2012).
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expectation that the riparian fee is an inviolate area immune from any physical
encroachment or intrusion. ' This is true not only when the "invasion" is
caused by water inundating portions of the parcel as in South Flag, but also
when the invasion involves use of surface waters overlying a riparian's
property." Thus, under Arkansas law, the fact that the inundation can be
characterized as a temporary physical invasion does not imply that the
invasionary nature is the key factor in the broader takings analysis. If anything,
Arkansas' law of riparian rights suggests that owners of riparian tracts should
have little expectation that their riparian fee is an exclusive domain.
The takings test the Supreme Court pointed to also assesses the totality of
circumstances to determine the extent of the deprivation. '' In HuTJs v. Brooks,
and in cases involving use of waters overlying privately owned beds, the public
interest weighs heavily as a limitation on claimed rights of riparian proprietors
in Arkansas.' 2 Here, while the Commission is a public entity, the forest use for
which it seeks compensation as a taking is proprietary in nature and is in
competition with the public use of flood control. As noted above, even if it was
negligent in its disregard or miscalculation of the potential and actual
downstreamn effects its dam operations might cause, the Corps acted in
pursuance of the highly important public interest of flood control. The Corps'
actions make it less likely that tie Commission, as a riparian proprietor, can
claim a reasonable expectation to be wholly free of physical invasion of its
parcel."'
C. APPLYING THE TAKINGS TIST OF PENN CENTRALTO A G&FCAND
SIMILAR DOWNSTREAM INUNDATION CASIS

Penn Central Transportation Conpany v. City ofNew York'4 is generally
considered the leading case for framing the analysis in alleged regulatory takings
cases. Penn Centraloffersguidance for determining when a regulation is a valid
exercise of police power, and when it steps over the murky divide and "goes too
far,"'" becoming a taking of property. The Penn Centrd contribution is its
See generallySouth Flag Lake v. Gordon, 307 S.W.3d 601 (Ark. Ct. App. 2009).
See generally, BARTON THOMPSON, JR., JOHN LI.ESHY, & ROBERT ABRAMs, LEGAL
CONTROL OF WATER REsouRcEs, 74-85 (5th cd. 2013) (addressing rights of co-riparians to use
149.

150.

the entire surface of the waterbody); Id.at 613 (discussing state law navigability as determining
the right of the general public to use waters superiacent to privately owned beds of lakes and
streams). On this latter point, Arkansas is one of the leading states that has moved to open
formerly private waters to public use by expanding its navigability concept, which state law
precedents have long deemed to be a concept that considers the public's interest in use of the
common pool resource. See State v. McIlroy, 595 S.W.2d 659, 660 (Ark. 1980); Barboro v.
Boyle, 178 S.W. 378 (Ark. 1915).

151. Ark. Gamne & Fish Corm'm,

133 S. C. at 521

152. Haris v. Brooks, 383 S.W.2d 129, 133 (Ark. 1955).
153. See Ark. Game & Fish Comm'n. v. United States, 736 F.3d 1364, 1375-76, n. 4 (Fed.
Cir. 2013) (appearing to conclude on remand that the Corps was not acting in the public interest
in this case because the impetus and one of the results of the changed operation was to benefit
farming interests located closer to tie dam. That assessment totally ignores the fact that the
historic pattern of releases had imposed losses, albeit less drantic and possibly less economically
important, on the fanning parcels that could not be cultivated due to the lonner pattern of
releases.).
154. Penn Cent.Transp. Co. v. City of New York, 438 U.S. 104, 136-38 (1978).
155. Id. at 124-25; Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922) ("The general rule at
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three-part test: (i) the loss must be substantial and the whole parcel, not merely
the affected portion, is the baseline to consider how much has been taken; (ii)
the inquiry must account only for the landowner's justifiable investment backed
expectations; and (iii) the character of the governmental interest has a place in
the determination. 6 In AG&FC, on remand, the Corps' earlier litigation
choices either waived or limited the facts considered in making some of these
inquiries.'" However, if the case was litigated on a clean slate, the Commission
and claimants in similar circumstances, would have a difficult time satisfying any
of the Penn Centralparts.
1. Economic Impact on the Owner Using the Parcel as a Whole Baseline
Under the first factor, the Management Area still possesses great value to
the Commission and the citizens of Arkansas. The parcel-as-a-whole analysis
would suggest that there is substantial value remaining and that the parcel is still
able to serve its intended uses as a refuge, reserve, mad public recreation area.
In other temporary inundation cases, even severe short-term impacts may leave
the parcel with many valuable uses, including uses of the remainder of the parcel
while a portion of the parcel is adversely affected." '
2. Interference with Investment Backed Expectations
There does not seem to be a justifiable expectation that flooding will not
impact the Management Area, which is low-lying and is subject to inundation in
almost every year. That lack of justifiable expectation may be oil'set by the
recurring nature of the Corps' operations, which give the interference
continuing character that no longer corresponds to the expectation of variable
flooding that might cause harm." ' The state law of reasonable use riparianism
undercuts the expectation that a co-riparians' actions must cause no interference
by inundation-all riparian lands are burdened by the correlative reasonable
uses of co-riparians.' ° In this regard, certain Arkansas cases direcdy allirm the
propriety of co-riparians' actions that alter patterns of inundation in others'
parcels.'6 Similarly, in AG&PCthere is no purposeful investment in the forest
least is that while property may be regulated to a certain extent, if regulation goes too far it will be
recognized as a taking.").
156. See, e.g., ZYGMUNT PLATER, ROBERT ABRAMs, ROBERT GRAHAM, LISA HEINZERLING,
DAVID WIRTH & NoAH HALl., ENVIRONMENTAL LAW AND PoIJcy: NATURE, LAW, AND

SocIwry 917 (4th ed. 2010).
157. Ark. Game & Fish Colnm'n v. United States, 736 F.3d 1364, 1369 (Fed. Cir. 2013)
(finding, on remand, that the United States had not preserved key aspects of the Penn Central
test and did not even cite Pcnn Centralinits opinion. Had those issues been preserved, all three
elements of the Penn Centraltest point to a no taking result).
158. Another factor affecting loss calculation in Penn Ccntralwas the grant to the landowner
of transferable development rights, which partially offset. the loss. See 438 U.S. at 137. In
AG&FC and similar cases, even the "losers" on the downstream side of a flood control dam are
obtaining a substantial benefit from the increases to safety and reduction of calamitous risks that
the dam is providing. See Ark. Ganie & Fish Comnm'n v. United States, 637 F.3d 1366, 1382
(Fed. Cir. 2011) (citing Fromme v. United States, 412 F.2d 1192 (Cl. CL 1969)).
159. Ark. Game & Fish Com'n v. United States, 133 S. CL 511, 522 (2012) (finding that a
permanent physical invasion would suggest a per se taking under Loretto v. Teleprompter
Manhattan CATV Corp., 458 U.S. 419 (1982)).

160. See Harris v. Brooks, 283 S.W.2d 129, 133 (Ark. 1955).
161. See supra note 138.
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resource for its ongoing production of timber. The refuge was created for
conservation and recreation purposes, anr issue deemed to have been waived in
the case.'62 Looking generally at cases where the lowest-lying portions of a
riparian parcel immediately adjoining a flood-prone strean are inundated, it
would seem to be imprudent and Luijustified to invest heavily in the continued
freedom of those areas from inundation.
3. Character of tie Governmental Action
The character of the governmental interest, the third Penn Centlralfactor,
has not received extensive elaboration from the Court. The most direct effort
to explore the content of that flactor appears in Justice O'Connor's concurring
opinion in Palazzolo v. Rhode Island"' After describing Penn Central as the
"polestar" of takings jurisprudence and borrowing phrases from that case, she
stated:
We have eschewed "any 'set formula' lor determining when 'justice mad
airness' require that economic injuries caused by public action be
compensated by the government, rather than remain disproportionately
concentrated on a few persons." The outcome instead "depends largely 'upon

the particular circumstances fin thati case.'"

We have "idenfiied several

factors that have particular significance" in these "essentially ad hoc, factual

inquiries." Two such factors are "Itlhe economic impact of the regulation on
the claimant and, particularly, the extent to which the regulation has interfered
with distinct investment-backed expectations." Another is "the character of
the governmental action." Die purposes served, as well as the effects
produced, by a particular regulation infOrm the takings amalysis."
In virtually every case, courts consider the building and subsequent
operation of a flood control dam to be a fundamentally important and uniquely
public purpose, the protection of all interests in the flood plain below the dam.
Thus, in downstream flooding cases, the character of the government action
weighs heavily in favor of the government in the ad hoc takings balance. Like
several other areas of constitutional adjudication, takings law applies a sliding
scale analysis, which, when applied to the Corps' flood control actions, accords
the Corps far greater leeway before a taking can be lound. Thus, because the
Corps' actions here are in the service of flood control, the court will accord far
greater leeway before finding a taking.'"
D. NUISANCE PREVENTION CASES
The Supreme Court has long recognized that governmental regulations that
proscribe either illegal or nuisance activities are not takings. There is an
162. Ark. Game & Fish CoInmi, 133 S. Ct. at 516.
163. Palazxolo v. Rhodc Island, 533 U.S. 606, 634-35 (2001) (O'Connor,J., concurring).
164. Id at 633-65 (citations omitted) (emphasis added).
165. .Scsupra note 137. The same tactor is important in the state law detcrminafion of
propcrty rights and further limits the rcasonablc cxpcctations of all owners below a flood control
dam to be frce of dan-operadon-causcd variations in die natural flow of the watercourse.
Similarly, the sane factor, the prevention of great public harm is an independent consideration

that brings AG&FCand cases like it into die nuisance prevention line of cases. Sce inkfa Part
IlI.D.
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underlying character to such actions-they protect the public at large from
potential hanns to public welfare, including protections of morals, health and
safety, and even protecting local economies from disruption. So, for example,
enforcement of a law requiring the closing of a distillery during prohibition," or
a law barring operation of brick mill, 7 or continued quarrying in residential
area,1'6 all withstood constitutional challenges despite near total losses of value
to the regulated owners. The case From this line that is most like the destruction
of the Commission's hardwood forest is Miller v. Schoene.69 In Miller,state
law required owners of cedar trees afflicted with cedar rust, a disease that does
not adversely affect the cedars, to destroy diseased trees at their own expense to
prevent infection of nearby apple orchards, which were seriously harmed by the
disease.' The Court in Millerunanimously upheld protection of public welfare
against a takings challenge."' That holding placed a direct loss on the affected
cedar tree owners, who were required to act wholly within their own property
to cut and remove cedar trees, at their own expense, for the welfare of the
well-being of a discrete class of citizens,
broader community and the economic
72
those in the apple growing industry.
1. Protecting the Public by Preventing Greater Harm via Triage
There is a close parallel to Millerin the AG&FCsetfing. At the time the
challenged regulatory action occurs, there are indirectly competing users of an
intertwined resource complex and the government may, without taking
property, regulate the manner in which the uses are to be accommodated.'7 ' In
Miller the regulator chose to protect the apple industry against harm at the
expense of the cedar tree owners; in A C&FC the Corps, as regulator of dam
operations, chose to protect the low-lying farmers at the expense of the forest. '
Both the Virginia legislature and the Corps faced an unavoidable decisiondoing nothing, i.e., not changing the current obligations of cedar tree owners or
the pattern of dam operations, decides the issue in favor of one set of private
uses and against the other. For the Virginia legislature, it was a choice between
cedar trees and apples. The Corps also faced a choice because it must release
the impounded water from a previous high flow period in order to empty the
reservoir to be able to store water that would pose the next threat of a major
regional flood event. Inevitably, even though the Corps might not have
recognized the choice at the time, every release pattern has downstream
consequences
The Corps is, in essence, engaged in a form of triage that attempts to limit
the adverse flooding consequences in the basin. This is no different than the
166. Mugler v. Kansas, 123 U.S. 623, 675 (1887).
167. Hadacheck v. Sebastian, 239 U.S. 394, 411 (1915).
168. Goldblatt v. Hempstead, 369 U.S. 590, 590-91 (1962).
169. Miller v. Schoene, 276 U.S. 272, 279 (1928).
170. Id. at 277.
171. Id. at 279.
172. Id.at279-280.
173. Scc gencially,Joseph L. Sax, Takings, Jrivate Propcrty, and Public Rights, 81 YAI. L.J.
149, 149-50 (1971) (discussing the takings clause basis for attempts to overcome property
regulations).
174. See Ark. Gamne & Fish Comm'n v.United States, 133 S. Ct 511, 515 (2012).
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Virginia legislature when it forced cedar tree removal to protect the apple
industry. The impetus for building the Clearwater Dam was precisely thatmitigating flood risks that would occur in the absence of building the Clearwater
Dam in the first place. Once built, the Corps, in making releases, is choosing
among operational patterns to maximize the net flood risk reduction benefits.
Necessarily, that choice, as in AG&FC, will provide some with greater and
others with lesser benefits and burdens. In AG&PCthe Corps was doing just
that, trying to provide additional flood protection to the lfaners in Missouri just
below the darn by altering its release patterns.'" No doubt, the Corps may have
wrongly assessed the consequences of its change in dan operations and, by
reducing release-induced flooding for the farmers, increased release-induced
flooding for the forest. What that action presents is a question of how to
manage excess water and poor decision making, not a taking of property.
The Miller holding is not in any way qualified or limited to cases in which
the governmental choice of course of action is completely correct. As to the
Corps' allegedly poor predictive performance, under the Miller rationale,
takings is not the remedy. Unfortunately for the Commission and others
harmed by Corps possible negligence'76 in carrying out the triage, tort remedies
are unavailable because Congress has granted the Corps immunity.'7 The
Miller Court would have rejected the takings claim, even if there had been
evidence that the state forestry oflicial had been wrong in believing that
destroying the cedar trees was the best way to protect the apple orchards, or
even if the forester had been wrong that destroying the cedar trees would be
The nuisance
effective at preventing the harm to the apple orchards.'
prevention and quarantine-triage line of defense to taking claims is that broad.
The Supreme Court's well-known decision in Lucas v. South Carolina
Coastal Council" strongly supports that view, even if the destruction of the
hardwoods could be considered a Lucas "wipeout."' Justice Scalia's plurality
opinion states:
A law or decree with such an effect [i.e., a law that imposes a "wipeout"I must,
in other words, do no more than duplicate the result that could have been
achieved in the courts-by adjacent landowners (or other uniquely affected
persons) under the State's law of private nuisance, or by the State under its
comDlementary power to abate nuisances that affect the public generally, or
otherwise. 8'

175. Ark. Game& Fish Coin ', 133 S. CL at516
176. Assessing whether the Corps was negligent is not the objective here. What is factually
established is dhat the Corps eventually agreed that its actions were a substantial causative factor
(though not the only one) that resulted in the loss of the timber. Importantly, whether negligence
is involved or not is immaterial to the takings issue. I'lat the remedy available to AG&FC must

sound in tort is highly relevant inasmuch as Congress has closed off that avenue.

177. CYNTHIA BROUGHER, CONG. RESEARCH SERV., R,L34131, FI.OOD )DAMAGE RELATE1)
TiO ARMY CORPS OF ENGINEERS PROJECrs: SELECITED LEGAL ISSUES (2011).

178. Miller v. Schoene, 276 U.S. 272, 279 (1928).
Lucas, v. S.C. Coastal Council, 505 U.S. 1003, 1030-31 (1992).
Id.at 1016 n.7. Under the "parcel as a whole" calculus relied upon in Penn Centraland
other cases, tie loss of the hardwoods here is nota wipeout. See supra Part III., C., I.
181. Id at 1029 (footnote omitted).
179.
180.
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While some might argue that statement assists the Commission, because
maintaining the Management Area is surely itself a commendable publicbenefitting use, the passage just quoted from Lucas concludes with a footnote
that states:
The principal "otherwise" that we have in mind is litigation absolving the State
(or private parties) of liability for the destruction of "real and personal
property, in cases of actual necessity, to prevent the spreading of a fire" or to
forestal othergrave threats to the lives andproperty ofothers.'
In relation to the AG&FCcase, the worst that can be said of the Corps'
actions, which are alleged to have inflicted the hanm, is that the change in the
release pattern was ill-chosen and unnecessary. The purpose being served,
active engagement in the management of water collected and stored to prevent
flooding, insulates the Corps from takingsliability. The claim of a taking cannot
be strengthened by arguing that the release of water to bestow a benefit on the
farmers 8"' is separate from the flood control effort and therefore, should not be
covered by the nuisance prevention precedents. As is patently clear, the water
the Corps stored behind Clearwater Dam to prevent or limit flooding
downstream must eventually be released, lest the dam have no storage capacity
available for the next spring high-water season, or for a summer or fall extreme
rainfall event. '
The triage metaphor makes quite clear the point that no takings liability
should attach to flood control operations. The Corps' releases and active
engagement serves to prevent public harm as a form of triage that takes place
on two levels. The first level of triage inflicts a lesser harm (small inundations
caused by the releases) to ensure that the storage is available for a potentially
major flood event. The second level of triage tries to make those releases in a
way that cause minimal harm. Getting it wrong on the second level is not a
taking. At worst it reflects a negligent calculation of effects that may be tortious
in nature, but it is not compensable as a taking. To use Justice Scalia's words,
the Corps' releases, which inevitably must be made in one pattern or another,
are made "to forestall lal grave threat[si to the lives and property of others."'
2. Average Reciprocity of Advantage Cases and the Harm-Benefit Distinction
Although it is has not been a prominent aspect of contemporary takings law
or takings scholarship," historically the Supreme Court has espoused, and has
182. Id. at n.16 (citations omitted).
183. The harm prevention-benefit bestowal dichotomy is more fully discussed infra part
1II.D.2.
184. 33 U.S.C. § 702c (2015). Interestingly, the Great Flood of 1927, which occurred outside
of the usual flood season, was a galvanizing event that led Congress to authorize the program that

led to the construction of the Clearwater Dam. Thc flood map shows the date of that flood to
have been in October.
185. Lucas, 505 U.S. at 1029 n.16 (citations omitted).
186. See Lynda J. Oswald, 7he Role of the 'HaJ7m/Bcnefit" and "Average Reciprocity of
Advantage" Rules in a Comprehensive Takings Analysis, 50 VAND. L. REV. 1447, 1489 n.218
(1997) (classifying the operation of the average reciprocity of advantage doctrine thusly: "Although
most government regulations that confer a benefit are compensable takings, the average
reciprocity of advantage rule identifies a critical subset of government actions that, although they
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never repudiated, a doctrine that there is no taking of property when a
landowner suffering a loss through operation of a government project also is a
member of the class that benefits from the project.' The doctrine is most
famously mentioned in 1922 as part of Justice Holnes' Pennsylvan'a Coal
opinion." The doctrine's content and application, however, can primarily be
traced to a small series of cases cited byJustice Holmes in support of his 1922
opinion inJackmnm v. Rosenbaum Co., in which he stated:
In the State Court the judgment was justified by reference to the power of the
State to impose burdens upon property or to cut down its value in various ways
without compensation, as a branch of what is called the police power. The
exercise of this has been held warranted in some cases by what we may call the
average reciprocity of advantage, although the advantages may not be equal inl
the particular case."
Jackinm rejected a takings challenge by the owner of an existing structure
to a state statute authorizing construction using a party wall so urban properties
could be developed with no intervening space.'" The three earlier Supreme
Court decisions, which Holmes relied upon as having established the doctrine,''
were quite varied factually. The first involved a drainage district within which
all parcels were subject to a considerable tax burden to pay for a progran that
would enhance the value of all parcels.'2 The second involved an irrigation
district in which all parcels, including those not in need of the district's lacilities,
were subject to the tax."' The third involved a solvent bank challenging a
deposits guarantee system funded by taxing all state banks' deposits.'4 The
common element between those cases and Jackmian is that the claimants
seeking a takings remedy opposed the program and its application and were
denied relief because they received program benefits.''
The applicability of the average reciprocity of advantage doctrine is
straightforward in cases of downstream damage caused by a flood control dam
releases of stored water. All of the parcels greatly benefit from the first level of
triage-the presence of the dam and its operations prevent or mitigate disastrous
tlooding. Even at the second level of triage, in choosing a pattern of releases,
the dam operator is still within the bounds of the average reciprocity of
advantage doctrine. Assuming the dam operator is making a good faith effort
to maximize benefits and limit losses, there is benefit to the entire group that
need not be distributed identically and which may be burdensome to and
opposed by a subset of the afected group.
The average reciprocity of advantage argument was not fully considered in

convey a private or mixed public/private benclit, are nonetheless valid police power actions").
187. Id.at 1489.
188. Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).
189. Jaclnkan v. Rosenbaum Co., 260 U.S. 22, 30 (1922).
190. Id.
191. Id.
192. Wurts v. Hoagland, 114 U. S.606, 607-610 (188.5).
193. Fallbrook Irrigation )ist v. Bradley, 164 U.S. 112, 114, 120-22 (1896).
194. Noble State Bankv. Haskell, 219 U.S. 104, 109 (1911).
195. 260 U.S. at30.
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the AG&FClifigation. The Corps, belatedly and at best obliquely tried to raise
this line of argument when the case was on remand from the Supreme Court.'"
The Corps then, for the first time, urged that in regard to flood control dams
there was a distinct and legally significant difference between inundating parcels
upstream of the dam and those downstream of the (lam.' 9 Apart from being
untimely, the Corps' suggestion hardly pinpoints tie average reciprocity of
advantage argument that would give it credence in defending against the
Commission's taking claim.
As a counterpoint to the average reciprocity of advantage doctrine that
limits the possibility of takings, tie harm-benefit distinction most clearly comes
into play when a claimant is met with the nuisance prevention "defense" to a
takings claim, and tries to avoid that, defense by arguing that the government
action is one that inflicts the harm in order to bestow a benefit, and not an action
that prevents harm. '
Simply put, the harm/benefit test states that a regulation intended to prevent a
public harm is a valid exercise of the police power (for which no compensation
is required), while a regulation intended to confer a public benefit is potentially
a regulatory taking (for which compensation is constitutionally mandated).'
The AG&FC litigation facts suggest the harm-benefit distinction because
the triggering event for the Corps' action was the farmers' request for a change
in dam operations that would result in a longer growing season." Eventually,
on remand, the Corps apparently, and quite obliquely, tried to suggest the
nuisance prevention and average reciprocity of advantage lines of argument by
urging an upstream-downstrean distinction as a reason to find that no taking
The Federal Circuit summarily rejected the argument,
had occurred."
particularly as the court considered its application to the case at bar." In doing
so the Federal Circuit appeared to accept the applicability of the harm-benefit
test to the case:
The government also suggests that a downstream property owner's interest in
not being flooded by a flood control project is different from an upstream
owner's interest, because property downstream from a dam is not occupied by
the project but is the intended beneficiary of the project, which is designed to
reduce flooding impacts. It may often be the case that a downstream property
owner is the beneficiary of a flood control project. That is not true, however,
when the project results in substantially increased flooding of one downstream
owner's property due to efforts to benefit other downstream properties, such
as the agricultural lands that were the intended beneficiaries of the deviations

196. See Ark. Game & Fish Comm'n v. United States, 736 F.3d 1364, 1375 n.4 (2013).
197. Id.
198. Lynda J. Oswald, 7hc Role of the "HarnVBcnctit" and 'Average Reciprocity of
Advantage" Rules in a Comprehensive Takings Analysis, 50 VAND. L. REv. 1449, 1452 (1997).
Oswald, supra note 188, at 1452.
199. Id.
200. Ark. Game & Fish Comm'n v. United States, 133 S. CL 511, 516 (2012).
201. Ark. Gaine & Fsh Cornm'n, 736 F.3d at 1375 n.4.
202. Id.at 1375.
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at issue in this case.N

Three aspects of the Federal Circuit's response merit comment because of
the likelihood that the decision will be misapplied in the future. The upstreamdownstream distinction is relevant. Not only does it demarcate the principal
zone of intentionality that requires condemnation to locate the dam footprint
and upstream reservoir, it is also the dividing line separating the area in which
public harm prevention is manifest and will defeat a takings claim. Secondly,
the response of the Federal Circuit incorrectly applies the harm-benefit
distinction by assessing this case as a benefit-only case because of the favorable
treatment to farmers, while ignoring the broad harm prevention provided to all
downstream landowners. Taking that point a step further, even though the
Corps' action in AG&FC was taken in hopes of providing a benefit to the
farmers, the "benefit" was, in fact, an effort to prevent or reduce a long-imposed
alternative harm suffered by those farmers due to the prior pattern of releases.
More generally, all triage cases face the choice of limiting harn before
considering the harm someone else is likely to suffer. Thus, in the context of
obligatory releases of stored potential floodwater, the harm-benefit distinction
should be of no avail in the effort to resuscitate a takings claim against the
nuisance prevention line of cases.
The Federal Circuit's broad formulation to uncritically treat the case as a
benefit bestowal case, which is a taking for those who suffer substantial losses,
has a final important flaw-overbreadth will invite an avalanche of litigation. As
written, the Federal Circuit's remand opinion appears to allow any downstream
"loser" suffering "substantially increased flooding" to state a prima facie case of
compensable taking on that basis alone. ' The floodgates of litigation argument,
like any "parade of horribles" argument, should not be allowed to detract
attention from the legal merits and policies of the area. In this setting, avoiding
a welter of takings litigation, almost all of which should fail on the merits, acts
in furtherance of the policies that are in play when the government acts to
protect the citizenry and promote the general welfare. The Corps acts pursuant
to congressional instruction to operate the dam for flood control purposes,
exercising its discretion regarding how best to accomplish that goal. In that
setting the policy bias is in favor of allowing the governmental official freedom
to operate. A similar policy allows granting goverinent officials' qualified
immunity from personal liability for violating an individual's constitutional
rights when that official's actions do not violate clearly established law.' In this
setting Congress has gone a step further and given blanket tort immunity to
federal flood control operations,' and it would be odd indeed to allow a

203. Id. at 1375, n.4.
204. See Complaint. at 69-70, Ideker Farms, Inc. v. United Slates, No. 14-183L 2015 WL
2330302 (Fed. Cl. Mar. 5, 2014).
205. See, e.g., Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). See also, Plunihoffv. Rickard,
134 S.Ct. 2012 (2014) (confirming the need for interlocutory appeals of the issue to prevent the
official for die burdens of litigation where the immunity sought is claimed to have been denied
erroneously by the trial court).,
206. See 33 U.S.C. § 702c (2015). The concern with a floodgate of litigation is expressly noted
in the legislative history. See 69 Cong. Rec. 6641 (daily ed. April 17, 1928) (statement of Rep.
Snell).
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lowered takings threshold to force the federal official to litigate every incidental
loss.

Taken together, the cavalier rejection of the issues raised by an upstreamdownstream distinction renders the standard applied by the Federal Circuit
troubling and ripe for abuse. The court's approach appears to reduce these

cases from a full "takings vel non inquiry" to instead require little more than
proof of causally linked substantial losses as the basis for finding a taking. "
Results that would follow upon that line of analysis are tantamount to requiring
the government to serve as an involuntary insurer of all such substantial losses.
This proves too much, too easily..8 and violates the standards set down by the
Supreme Court both as to the tests to apply for temporary inundations, and in
regard to the tort-taking distinction.

IV. FAuNESS-BASED COMPENSATION FOR DISPROPORTIONATE BURDENS
WITHOUT RESORTING TO TAKINGS LAW
A. RFASONS IN POLICY TO PAY COMPENSATION

This Article takes a sympathetic view of the Commission's plight in its
litigation while steadfastly arguing that a taking of property did not occur. The
avoidable loss of a bottomland hardwood forest due to the Corps' apparent
unresponsiveness and possibly flawed analysis is an ecological tragedy that
should have been averted. The result is made worse by the fact that the impetus
for the change seems to have little societal benefit or importance. The triggering
event was a self-interested request from farmers seeking to obtain a marginal
benefit in the productivity of their lands.2" That should not obscure the fact
that, even in cases imposing significant and palpably unfair losses consequent
upon downstream inundation of lowlands, the Corps must be given a broad
range of discretion to manage flood control operations without requiring
compensation. This is both legally and practically the proper result.
Moving away from its specific facts, what the AG&FCsituafion illustrates at
a social engineering level is the conundrum of what to do when protecting one
set of lands from flooding necessarily involves burdening other lands with a less
advantageous result. As adverted to earlier, with the increasing frequency of
extreme weather events, the Corps and other dam operators are ever more
likely to undertake management strategies that are in the nature of two-level
triage rather than universal protection. The first level of triage involves
capturing the potentially destructive flows and impounding them for the benefit
of all in the downstream flood plain. The second level of triage relates to
determining how best to release the stored floodwaters. At this second level,
the optimal triage policy will not always be evident due to the complexities of
modeling basin-wide results of particular management decisions in a system as
dynamic as a storm-affected basin, having too much water and too little reservoir

207. Ark. Game& Fish Comm'n, 736 F.3d at 1372.
208. Sec supra Parts III., A., B. and C.
209. Ark. Game & Fish Comm'n v. United States, 133 S. C. 511, 516 (2012).
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capacity to hold it all back for gradual and totally "safe" release. It seems unfair
to force some of the downstream owners, who are all equally in harm's way, to
bear disproportionate losses when the flood control manager decides on a
release pattern. The sense of unfairness and the disproportionate loss
allocation are no less even when one recognizes thail the flood control manager
did not contribute to the natural events that produced the water, mad has no
choice but to act and release the stored water.
1. Fairness as the Avoidance of Demoralization Losses
What remains is to bring fairness for adversely aflfected landowners back
into the equation." ' The need to compensate beyond what is constitutionally
required is advocated in one of the iconic articles in the takings literature.
Professor Frank Michelman, who also subscribed strongly to the breadth of tie
nuisance prevention line of cases as negating takings claims,' argued that there
should be voluntary compensation for "demoralizing" losses that are not
compensable as takings." ' Perhaps AG&FC is such a case where the Corps
should compensate the Commission for policy reasons. The more general
point is that these flood control settings hold the potential for very uneven
degrees of loss that were avoidable, or could have been distributed differently
under an alternative flood control strategy. Unlike some other situations, flood
control efforts will frequently present a means for fairly funding and
implementing a non-constitutional system to provide compensation for
adversely affected landowners suflering signilicant and disproportionate losses.
Case-specific solutions are, at times, available. The most obvious of these
are executive disaster declarations that distribute specialized aid to disaster
victims, in this case, floods. Those do not seem apposite in the genre of cases
like AG&FCbecause the harm, though substantial is neither widespread nor of
regional significance. Special congressional legislation can at times be obtained.
That fits the AG&FC circumstances quite nicely, but such legislation is
exceptional and not a systemic remedy.
2. Partial Revocation of Tort Immunity to Ensure Reasoned Decisions
A lirst-level, more systemic corrective is to narrow the scope of
governmental tort immunity. To a degree, the courts have already begun to do
this, by stepping in and policing the line between acts of the federal dan
operator in furtherance of flood control and unrelated activities-the immunity
extends only to the fomer."' None of the arguments adduced in this Article
have any force when the governmental action is not in furtherance of flood
210. 5 c generlly, Frank I. Michelman, Property, Utlity, ald Fairness: Comments on die
EthicaldlFbundauionsol"Just Compensaion" Law, 80 HARV. L. REV. 1165 (1967) (asserting that
compensation is seldom constitutionally required but fairness to adversely affected landowners
calls for compensation to avoid substantial demoralization losses). ProfessorJoseph L. Sax also
has written about the role of tiiess in takings jurisprndence. ,5eeJoseph L. Sax, Land Ue
Regulation: 7imc to 7link about irness, 50 NAr. RFSOURCFS.J. 455 (2010).
211. See Michelman, supr- note 212, at 1214-24.
212. Also, c., Andrea L. Peterson, The Taking Clause: In Search of Underljinglrinciples,
78 CALIF. L. REv. 53, 89 n. 164 (1990) (exploring in Part II, "Takings as Intentional Deprivations
of Property Without Moral Justilication").
213. See Cent. Green Co. v. United States, 531 U.S. 425, 434, 437 (2001).
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control.
A second-level adjustment of the immunity doctrine is to permit tort liability
when the flood control dam operator is guilty of gross negligence. Even in flood
control there is no justification, nor any need to immunize losses caused by the
damn operator's gross negligence. An agency entrusted with public safety from
possible floods should never be allowed to act heedlessly and in wanton and
willful disregard for the safety of those whom it must protect. Congress is
currently considering that exact form of legislation.!4 There is no chilling effect
on management decisions by holding dana operators to what will be, in effect, a
rational-basis-under-the-circumstances review. The fact that there may be a gray
area at the borderline between negligence and gross negligence should spur
greater planning and public participation in federal floodwater management
operations. Like the first-level incursion on tort immunity however, revoking
immunity for gross negligence is a salutary development and worth the
investment in improved decision-making. The change may even contribute to
the perceived fairness of the release plan chosen by the dam manager, but it
remains incomplete because it still fails to reach cases where either a reasonable
decision or flawed (but not reckless) decision about dam operations inflicts a
substantial and disproportionate loss on a downstream landowner.
B. COST INTERNALIzATION THROUGH FLOOD CONTROL DISTRICTs
Policy makers need to find a broader method of providing compensation
to "losers." Once smaller losses are put to one side,"1 ' other compensation
options for serious flood-induced losses, which could have been avoided by
different dam operations choices, are possible. Few are attractive though.
Commercial flood insurance is an option, but it is costly and requires sufficient
foresight and solvency on the part of landowners to make the purchase.
Federally subsidized flood insurance is politically unpopular, encourages
imprudent building in the floodplain, and even that subsidy does not result in
universal coverage.
A more appealing remedial option is to establish flood control districts that
create compensation funds available to redress substantial flood losses. These
districts would obtain funding by laying a small ad valorem tax on all parcels in
the district. The compensation fund could be tapped according to criteria set
by the district, presumably including a threshold in terms of severity of loss. A
flood control district approach is, essentially, an insurance system that obtains
universal participation, thereby spreading the cost coextensively with the risk.
A flood control district operates less expensively than a commercial insurance
option because no profits are extracted," ' the tax collection is very efficient, and
there is universal participation, which tends to lower overall rates. All members

214. See Army Corps Accountability Act of 2013, H.R. 1662, 113th Cong. § 2 (2013).
215. The text limits its discussion of compensation to losses that are substantial. Trivial losses
should not be compensable under the doctrine of de minimis non cumt lex. Small losses may
have to be borne by those on whom they [all because the transaction costs that would attach to
providing a remedy are too great in proportion to the loss they assuage.
216. Additional economics can be obtained by using alternative dispute resolution methods
to process claims that are not settled on a mutually agreeable basis under the compensation rules
that can be drawn to minimize the grounds for claims and disputes.
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of the district share in the benefits-both the protection afforded by tie dani's
operation and access to remedial payments from the fund for qualifying losses.
Using flood control districts to afford compensation for losses in the
manner advocated here finds support in a portion of the law and economics
literature that coined the terrn "givings." Under that analysis, a giving occurs
anytime a government regulation or action bestows a benefit upon a private

property owner."'7 The sane regulation or action that creates a giving
concurrently may impose a burden upon other private property owners because
government regulations and actions that affect property often distribute both
benefits and burdens to achieve a goal. ' As a matter of economic principle,
"Takings, when uncompensated, generate negative externalities; givings, when
unaccounted for, generate positive externalities. From an economic standpoint,
neither type of externality should remain outside the state's calculuLs." ' Using
Miller v. Schoene as an example, Abraamn Bell and Gideon Parchomsovsky
suggest compensation should issue from those who receive the uninternalized
benefit:
The "public use" requirement of the Takings Clause makes derivative
givings likely companions of physical takings. In Miller v. Schoene, the state

ordered the destruction of cedar trees on Miller's lot in order to prevent the
spread of a fungus to nearby apple tree lots. Miller suflered a physical taking without compensation - while his neighbors received a derivative giving.
However, the Court closed its eyes to the givings half of the picture and
determined that, as a result of the public benefit, no compensable taking had
taken place. A better result would have been similar to that of Boomer Iv.
Atlantic Cement CoI, absent the valuation problems: The apple tree farmers
should have been charged for the benefit to their properties, and Miller should
have received compensation.' °
Translating that suggestion from the Miller v. Schoene context to the flood
control context, utilizing flood control districts to provide compensation
promotes internalization of both costs and benefits. Even if some losses remain
in place based on thresholds of harm, the largest and most disproportionate
losses will be reduced 2 ' or eliminated and paid for by the beneficiaries of the
flood protection "giving." From a broader public perspective, flood control
district compensation does this by reclaiming a portion of the "giving" that the
dan provided in flood protection to all of the downistream landowners and
using it to compensate those disproportionately disadvantaged by the manner
in which the dam operator chooses to release the stored potential flood water.
Taking the justification for taxing district residents a step further; in many basins
the need for protection is related not only to the fact that the landowners are
located in a flood-prone area, the severity of flooding and the flood threat is
often exacerbated by the activities of those same landowners that "harden" the
217. Abraham Bell & Gideon Parchomsovsky, GivingN, 111 YALE Lj. 547, 554 (2001).
218. Id.
219. Id. (citing Harold Demsetz, Toward a Thcoty ofP'roperyRights, 57 AM. EcON. REV.
347, 347-57 (1967) (arguing that property rights arise to effect internalization of externalities,
both positive and negative).

220.

Id.at572.

221. The compensation formula could be less than 100% of the loss (akin to a co-pay), or have
diflering percentages of compensation as the total anount of die loss increased.
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flood plain or impede the natural drainage and flood absorption capacity of the
basin. " Thus, in the end, the cost of building the dam, which includes
purchasing reservoir storage space and the cost of managing the dam remains
on the public and is funded by Congress or in accord with its legislated dictates.
Other operations-imposed losses, which downstream landowners suffer and
deserve redress for, are compensated by those who received the giving.
V. CONCLUSION
The injuries caused in the service of flood control will continue to increase.
Flood control has long been a vital governmental function and the desire for
greater protection in an era of increased weather variability will only increase
pressure on dam operators to minimize major harms. Public sentiment on this
subject is similar to that of the average citizen in the previously mentioned
garbage pick-up and disposal context-everyone wants the water impounded to
prevent the major flood, but no one wants the water released in ways that
disadvantage their downstream parcels. Congress, some eighty years ago, began
putting in place major physical engineering projects, including the Clearwater
Dam, with the intent that those dams would operate to protect against, or at
least mitigate, harms resulting from major floods. Inevitably as the areas below
those dams become more populated, or as the drainage patterns change, or as
the loss of stationarity alters the frequency and severity of flood events, it is
imperative that flood control dam operators can act to maximize public
protection with those dams. The choices for the management, including both
impoundment and release of potential flood waters, frequently will involve
forms of triage that require choosing among harms that may be suffered by
those downstream of the dam.
Congress has chosen to ensure dam operator freedom of action by granting
tort immunity. The Supreme Court has cabined that immunity in the sphere
where it is needed, protecting federal dam operators from liability related to
actions affecting flood risks. The Supreme Court, also has recognized that tort
immunity prompts adversely affected parties to seek remedies through Fifth
Amendment takings claims. The Court specifically iidicated that such cases
must first cross a high foreseeability threshold that allows them to be considered
under takings law, and not tort law, and even then requires those cases to satisfy
usual regulatory takings tests to succeed. On several fronts, the eventual

222. United States Geological Survey, The Water Cycle: Surface Runoff,http://ga.water.usgs.
gov /edu/watercyclerunoff.html (last visited October 2, 2015):

As more and more people inhabit the Earth, and as more development and
urbanization occur, more of the natural landscape is replaced by impervious surfaces,
such as roads, houses, parking lots, and buildings that reduce infiltration of water into
the ground and accelerate nmoff to ditches and streams. In addition to increasing
imperviousness, removal of vegetation and soil, grading the land surface, and
constructing drainage networks increase runoff volumes and shorten runoff time into
streams from rainfall and snowmelL As a result, the peak discharge, volume, and
frequency of floods increase in nearby streams.

See also Brian Clark Howard, Amid Drough4 ExplainingColorado'sExtreme Bloods, NAT.
GEOGRAPHIC (Sept. 14, 2013), available at http://news.nafionalgeographic.con/news/2013
/09/130913-colorado-flood-houlder-climate-change-drought-fires/.
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decision of the Federal Circuit finding a taking, in AG&FCappears to violate
those warnings and proscriptions. There can be little doubt that the
Commission suffered a disproportionate loss at the hands of the Corps' possibly
flawed decision. That loss, under those circumstalces, bespeaks great
unfairness, but not necessarily a government taking of property.
The aphorism, "Hard cases make bad law," is at work here. It is unfair to
leave the Management Area's loss of hardwood forest resource solely on the
Commission. Even so, on a record not circumscribed by poor litigation choices
of the Corps, proper application of takings law, coupled with the Corps' tort
immunity, in this case would require the courts to deny compensation. That
unhappy result is not a warrant for improperly applying existing takings law to
create an untenable precedent that makes federal darn operators virtual insurers
of major downstream losses occasioned by their operational flood control
decisions. The preferable path is to ensure that adversely affected landowners
receive fair treatment and compensation by creating flood control districts
empowered to collect taxes from "all beneficiaries of the dan, and use those
funds to redress unfair and disproportionate losses incurred as a result of the
flood control choices made by the damn operator.
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I. INTRODUCTION
The United States has complex federal regulatory regimes governing water
pollution, wetland protection, and development in floodplains. The federal
government's permitting processes and various regulatory tools implicate landuse decisions like zoning and infrastructure design, which are often made at the
local level pursuant to police powers that state governments delegate to local
governments. The current array of regulations is inefficient and fails to protect
watersheds, people, property, and water quality adequately. The general goal
of these complex regulatory structures should be to drive toward a world with
low impact development ("LID"), green infrastructure ("GI"), and thoughtful
land-use decisions that are sensitive to the risks of floods and water pollution.
If the federal government implemented a new, broad requirement that local
governments must use green infrastructure principles where feasible, it would
reduce pollution from stormwater and decrease risk of flood damage to people,
property, and the environment.
In an area of law that is already laden with federal law and policy, it could
*
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seem that yet another federal requirement might frustrate the problem. A
federal mandate compelling local governments to use green infrastructure
where feasible, however, would streamline the regulatory process aimed at
influencing local land-use decisions. Furthermore, even though GI provide
innumerable benefits, most local governments will not implement GI without a
federal mandate because they have to be sensitive to local interests. For
example, a local government may try to accommodate a constituent who wants
to protect his development rights for land in a floodplain even though
developing that parcel would likely lead to increased risk of flood damage to
people and property in addition to losing water purification (and many other)
benefits of the natural landscape. Often a local government wants to do the
right thing in this type of circumstance, but it needs a "hammer"-a strong
federal mandate-requiring it to implement better land-use practices that the
local government can use as a defense to affected constituents.
Currently, the federal government regulates water quality and floodplain
management through the Environmental Protection Agency's ("EPA")
enforcement of environmental laws, the U.S. Army Corps' ("USAECE")
enforcement of engineering standards, and the Federal Emergency
Management Agency's ("FEMA") enforcement of federal flood insurance rules.
State governments regulate water quality and floodplain through discharge
permits and sometimes water courts. When local governments want to improve
upon state and federal regulations and implement state and federal programs,
it requires local coordination. This "patchwork" of governmental agencies,
statutes, and authorities makes it challenging for governmental entities to
cooperate and solve watershed management problems-especially because
property and political boundaries do not mimic the boundaries ofwatersheds.'
The numerous governmental entities involved in managing flood plains and
stormwater do so inefficiently. Strangely, governmental entities' regulation of
the resource called stoimwaleris distinct from their regulation of the resource
called the floodplain,even though the two resources are inextricably intertwined
as one resource when stormwater causes floods that flow into floodplains. The
floodplain is the area of land that water can inundate during a flood, and
includes the land over which water from a reservoir's spillway can flow.'
Stormwater consists of "stornwater runoff, surface runoff, and drainage from
storms and storm melt, which collect in discrete conveyances such as ditches,
pipes, and swales and discharge into streams, rivers, or lakes."' Stormwater
"management is the process of controlling and cleansing the excess runoff' in
order to prevent harm to natural resources and human health.' Under ideal
circumstances, governmental entities' effective regulation of the floodplain
1. Kara Gillon, WatershedDown?: 7he Ups and Downs of WatershedManagement inthe
Southwest 5 U. DENV. WATER L. REV. 395, 397 (2002).
2. COLO. DEP'T OF NATURAL Rrs., COLO. WATER CONSERVATION BD., Ruiys &
REGULATIONS FOR REGULATORY FLOODPiAINS IN COLORADO 7 (Nov. 17, 2010),

http://www.casfm.org/papers/Colorado-FloodplainRules-andRegs_ 11-172010_Adopted.pdf.
3.

COLORADO LAND PIANNING & DEVELOPMENT LAw 294 (Donald L. Elliott ed., 9th ed.

2012).
4. John R. Nolon, In iraise of Parochialism:7he Advent of Local ErnironmentalLaw, 26
HAv.ENVTL. L. REV. 365,404 (2002).
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would be effective regulation of stormwater and vice versa. Governmental
entities' regulation, however, does not occur in ideal circumstances, and
"[wihen a number of interchangeable agencies perform similar regulatory
functions for a single resource, the result is inefficient fragmentation, not
resilience-inducing diversity."'
This Article focuses on prevention of flood damage and water pollution
rather than flood response. Section II explores the wider context of water and
land-use regulation in the American West with a palticular focus on Colorado.
Section III describes low impact development and green infrastructure
principles. Section IV discusses current federal regulatory approaches to (i)
nonpoint source water pollution prevention, (ii) wetlands protection, and (iii)
floodplain regulation. Section V concludes the Article by summarizing the
benefits of a federal mandate requiring local governments to use green
infrastructure principles.
II. STORMWATER AND FLOODPLAIN REGULATION IN THE AMERICAN
WEST
Floods have an enormous impact on water quality because of the pollutants
and sediment that floodwater collects and distributes. Where there is increased
risk of flooding, there may also be an increased risk of water pollution unless
local governments mitigate these risks with responsible land-use decisions.
Thoughtful water management in the settlement of the Anerican West is
fundanentally important. When the Director of the United States Geological
Survey, John Wesley Powell, explored tie "Arid Region of the United States"
in the late nineteenth century he noted the variability in water availability,
"Idluring the fall and winter the streams are small; in late spring and early
summer they are very large. A day's flow at flood time is greater than a month's
flow at low water time."' Because of the extreme fluctuations in the hydrologic
cycles in the West-vast periods oftdryness punctuated by potentially devastating
floods-Powell urged the U.S. Congress in 1890 to adopt a land development
and governance plan based on "watershed units" throughout the nation's
western lands before many states' creations. ' A "watershed is the land area that

5. Nancy P. Spyke, Heedingtic CM: Making SustainabilityA Matter ollcnnsylvaniaLaw,
109 IFNN ST. L.REv. 729, 756 (2005).
6. J. W. POWELL, REPORT ON THE LANI)S OF THE ARID REGION OF THE UNITED STATES
iii, 13 (1879), http://pubs.usgs.gov/unnurnhcred/70039240/rcportpdf.
7. See Gillon, supra note 1, at 396; sec aso Arizona, in ENCYCLOPAEDIA BRITANNICA
(Melvin E. Hecht ed., online ed. 2015) (Arizona achieved statehood in 1912); Idaho, in
ENCYCLOPAEDIA BRITANNICA (Gregory Lewis McNamnec ed., online ed. 2015) (Idaho achieved
statehood in 1890); Montana, i ENcYCLOI AEDIA BRITANNICA (Dorothy M.Johnson ed., online
ed. 2015) (Montana achieved statehood in 1889); NewMexico, inENCYcLOPAEDIA BRITANNICA
(Gregory Lewis McNanee ed., online ed. 2015) (New Mexico achieved statehood in 1912);
North Dakota, in ENCYCLOPAEDIA BRITANNICA (Elwyn B. Robinson ed., online ed. 2015)
(achieved statehood in 1889); Oklahoma, in ENCYCLOPAEDIA BRITANNICA (Dorothy M.Johnson
cd., online ed. 2015) (Oklahoma achieved statehood in 1907); South )akota,in ENCYCLOPAEDIA
BRITANNICA (Herbert S. Schell ed., online ed. 2015) (South Dakota achieved statehood in 1889);
Utah hi ENCYCLOPAEDIA BRITANNICA (Lconard James Arrington ed., online ed. 2015) (Utah
achieved statehood in 1896); Washington, in ENCYCLOPAEDIA BRITANNICA (Eugene Clark ed.,
online cd. 2015) (Washington achieved statehood in 1889); Wyomig, in ENCYCLOI'AEDIA
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drains to a single body of water such as a stream, lake, wetland, or estuary. Hills
or ridgelines often bound watersheds; interior valleys collect precipitation in
streams, rivers, and wetlands. These physical boundaries define the movement
of water and delineate the watershed."' Unfortunately, Congress rejected
Powell's sensible plan to create 150 self-governing watershed units.9 Congress,
while planning the development of the largely uninhabited frontier, failed to
seriously consider Powell's map of the twenty-four river basins in the West."
A widespread drought in the 1890s demonstrated the need for federal
intervention in water management throughout the West." Between 1900 and
1920, the population of the West grew from roughly four million to more than
nine million people needing land and water.'" At the beginning of the twentieth
century southern California's rapid growth prodded the federal government to
tame the Colorado River and plan the Hoover Dam in order to provide water
for the ever-increasing population in western states." This decision also
impacted the land-use patterns of the West because it sent a message to settlers
that they would have enough water to establish their farms and towns in a semiarid climate with complex hydrological concerns.
Colorado exemplifies the need for better water management. Colorado,
often called the "Headwaters State,"" has tremendous water management issues
due
to its long periods of dryness accompanied by seasonal flash floods from
snowmelt.
The regularity and severity of floods in Colorado's Front
Range 5
illustrates this point; for example, Cherry Creek flooded in 1864 and 1933;
Boulder Creek flooded in 1894, 1938, and 2013; Tucker Gulch and Clear
Creek flooded in 1896; South Platte River flooded in 1965; Big Thompson
River flooded in 1976; and Spring Creek flooded in 1997.6 During the Big
Thompson River flood of 1976 a foot of rain fell in the river's watershed in less
BRITANNICA (Gregory Lewis McNanee ed., online ed. 2015) (Wyoming achieved statehood in

1890).
8. ENVTL. PROTECrION AGENCY, PROTECTING AND RESTORING AMERICA'S WATERSHEDS: STATUS, TRENDS, & INIATIvES IN WATERSHED MANAGEMENT 9 (2001), hftp://
www.cpa.gov/owow/protecfing/restore725.pdf.
9. Id. at 10; see also Gillon, supra note 1, at 396.
10. ENvTL. PROTECTION AGENCY, supra note 8, at 10; see also Gillon, supra at note 1, at
396.
11. John E. Thorson, Ramsey Laursoo Krop, Dar Crammond & Andrea K. Gerlak,
Dividing Western Waters: A Century ofAdjudicating Rivers & Streams, 8 U. DENV. WATER L.
REv. 355, 366 (2005).
12. Id.

13. Id. at366-67.
14. Colorado State University Libraries, Colorado Water History, RESEARCH GUIDES AT
COLO. STATE UNw. FORT COLLINS (Sept. 10, 2015), http://libguides.colostate.edu/waterhistory.
The nickname reflects the four major rivers, including the mighty Colorado River, that originate
within the boundaries of Colorado. Id.
15. "Front Range" is the eastern slope of the Rocky Mountains running roughly from Fort
Collins in the north to Colorado Springs in the south. Understanding Colorado's Regions,
9NEws, http://archive.9news.com/weather/resources/region-guide/ (last visited Oct. 3, 2015).
The Front Range is home to approximately eighty percent of the state's population. COLO. DEI"T
OF LOCAL AFFAIRS, 2014 POPULATION OVERVIEW 1 (2014).
16. See URBAN DRAINAGE & FLOOD CONTROL DIsTRICT & WRIGHT WATER ENG'RS, A
SEPTEMBER TO REMEMBER: THE 2013 COLORADO FLOOD WITHIN THE URBAN DRAINAGE &
FLOOD CONTROL DISTRICT 12-15, 17-22 (2014).
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than six hours causing the deadliest flash flood in Colorado's history-143
people lost their lives. 7 In the 2013 Boulder Creek flood, nine people died and
roughly $2 billion of propery damage occurred.' 8
Today, Colorado is home to over 5.3 million people, 9 and current
estimates predict the population to double in the next fifty years with a projected
population between 8.7 and 10.3 million people by 2050." Colorado's
continued population growth will require thoughtful land-use planning that
incorporates strategic stornwater and floodplain management using LID and
GI principles.
m. GREEN INFRASTRUCTURE AND LOW IMPACT DEVELOPMENT:
PRINCIPLES AND IMPLEMENTATION CHALLENGES
In the age of global climate change, extreme weather is becoming
increasingly common.' Planning and design principles that encourage humans
to build environments that mimic attributes of natural landscapes will help
mitigate damage from extreme weather and facilitate adaptation to the extreme
weather that global climate change causes. Colorado faces unique challenges to
the implementation of green infrastructure principles due to its semi-arid
climate and water law regime.'
A. GREEN INFRASTRUCTURE AND LOW IMPAC

DEVEIOPMENT

PRINCIPLES
Many consider green infrastructure and low impact development to be
interchangeable terms that describe the same approach to land development.
But, the EPA differentiates these terms: the EPA defines green infrastructure
as "systems and practices that use or mimic natural processes to infiltrate,
evapotranspirate (the return of water to the atmosphere either through
evaporation or by plants), or reuse stonnwater or runoff on the site where it is
GI can include green roofs, tree boxes, vegetated swales, pocket
generated.'
wetlands, infiltration planters, relorestation, vegetated median strips, and

17.

l.at 21.

18. Id.at 10, 21.
19. UNrrED STrATI.ES CENSUS BURFAU, STATE & COUN'TY QUICKFACI'S (2014), http://quick
facts.census.gov/qfl/states/08000. html.
20. NICOLE ROWAN, SUSAN MOREA & ERIc HEcox, A 2050 VISION FOR COLORADO'S
WATER SUPPLY FUTURE 4 (2010), http://cwcb.state.co.us/watcr-managemen/watcr-supply-plan
ning/documents/watersu pplysolufions/2050visionforcowatersupplyti'lure.pdf.
21. SeegeerIallyAMIER CHII)RESS El' AL, COLORADO ClIMA TEC'CHANGE IUJLNERABILIYT
STUDY (Eric Gordon & Dennis Ojima, eds., 2015), http://wwa.colorado.edu/climate/co2015
vulnerability/co-vulneraility_report_2015iinal.p(IF (discussing global climate change's effects
on Colorado's natural resources).
22. See Water Env't Fedcration, Colorado's "Taupe Ilfrastructure,"STORMWA'ER REPORT
(Feb. 5, 2014), http://stonnwater.wetorg/2014/02/colorados-taupC-infrastructure/.
23. Low Impaci Developnent (LI), U.S. ENVTL PRoTEcrION AGENCY (Feb. 12, 2015),
http://water.epa.gov/polwaste/grcen/; see generally Storm water Regulaton: Geographic Dillerences, New Approaches, and ELnvironmciital Issues, AMERICAN BAR ASSOCIATION (leb. t 8,
2015) [hereinafter Storlnwater Webina (downloaded through American Bar Association's
website) (discussing ecosystem services GI provides in "What is Green Infrastructure" section).
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bolstering of riparian buffers and floodplains."4 While "gray infrastructure," is
stormwater in traditional gutters, downspouts, and miles of underground pipes;
and gray infrastructure's "general characteristics... are that they... take water
too far and move it too fast and along the way it picks up pollutants. " '
The EPA defines low impact development, however, with nearly identical
language because "GI refers principally to the control practices used to
implement LID, and thus with respect to the control measures the two terms
overlap. The principal difference between the two concepts is that LID has a
very specific target of maintaining pre-development hydrology."
"The
implementation of LID principles leads to water management that promotes
the natural movement of water within a watershed and reduces the impact of
human-constructed areas."7 Another key.difference between LID and GI is the
scale of implementation: "Itihe focus of GI is on the design of the individual GI
practices rather than a project or site scale approach. Thus it is possible to
implement GI practices without achieving the goal of LID with respect to
maintaining pre-developinent site hydrology." 2 The remainder of this Article
will use GI and LID interchangeably because the terms are closely intertwined
and much of the literature treats tie terms as such.
Implementation of GI and LID principles provides many benefits and has
the strong support of the EPA, which creates and compiles many helpful
resources on the topic for citizens and local governments to use.9 Green
infrastructure reduces water pollution by allowing soil and vegetation to absorb
and clean stonnwater.2 GI also directly mitigates flood risk because GI slows
water by removing some of the water from the flow.2 In 2013, the Natural
Resources Defense Coalition released a report demonstrating that the
implementation of GI principles can raise property value. 2 Aesthetics may be
the reason for the property value increase: green infrastructure is usually above
ground and looks more like a native landscape than traditional gray
infrastructure.' Another key GI benefit is that it can reduce development

24. U.S. EN-rL PROTECrION AGEN3CY, NATURAL RESOURCES DEFFNSE COUNCIL (NRDC),
LOW IMPACT DEVELOPMENTr CENTER (LID), NATIONAl. ASSOCIATION OF STATE & INTERSTATE
WATER POLLUTION CONTROL ADMINISTIRATORS (ASIWPCA), GREEN IN ASTRUCTURE
STATEMENT OF INIENT 2 (Apr. 19, 2007), http://water.epa.gov/infrasrnicturc/grceninfrastructure
/upload/giintenstatement.pdlf.
25. Stonwater Webinar,supra note 24 ("What is Green Infrastructure" section).
26. MIcHAEL CIAR, LOW IMPACT I)EVELOPMENT (LID) TECHNOLOGY & GREEN INFRASTRUCTJRE (GI) 2 (1998), hups://www.asce.org/uploadedFilesfeehnicalAreas/Envirolnici
taland WaterResourcesEngineering/LIDGI_2_.pdf.
27. Id. at 1.

28. Id. at 2.
29. See e.g., Green Infrastructure(last updated Oct. 27, 2014), http://water.cpa.gov/infrastr
ucture/greenin frastructurc/index.cfmn.
30. U.S. ENVrL PROTECTION AGENCY, supranote 25, at 2.

31.

See id.

32. JANET CILEMENTS Er AL., NRDC REPORT: THE GREEN EDGE: How COMMERCIAL
PROPERTY INVESTMENT IN GREEN INFRASTRUCTURE CREATES VALUE (2013), http://www.nirdc.

org/water/files/commercial-value-green-in frastructure-reportpdf.
33.

Stormwivaler Webinar, supra note 24 ("Advantages of Green over Gray" section).
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costs.' GI isless expensive to maintain because it is above ground and therefore
more accessible when compared to gray infrastructure.' Additionally, unlike
gray infrastructure, GI allows the ground to absorb stormwater and as a result,
less water flows to sewage treatment facilities.' This absor)tion enables cities
to build sewage treatment facilities with less capacity, so municipal governments
save money when they incorporate GI principles into land-use decisions."
Building cities in accordance with GI principles also provides social
benefits. Green infrastructure principles can calm traffic "by reducing street
widths and introducing curves."' GI can beautify neighborhoods by turning
concrete into little green spaces.' Communities thrive in the presence of parks
mad slowed traffic.
B. CHALLENGES TO IMPLEMENTING GREEN INFRASTRUCTURE AND Low
IMPACT )EVELOPMENT IN COLORADO

Denver's Chief Sustainabilily Officer, Jerry Tinianow, identified at least five
"barriers" to implementation of green infrastructure principles in Colorado in
a presentation about stormwater management: (i) "Illack of awareness landi
understanding" of methodology; (ii) "lear of rejection" by potential buyers and
regulators; (iii) "inertia;" (iv) "legal barriers" such as municipal codes that make
GI illegal or more cumbersome; and (v) lack of familiarity anong municipal
officials.'
While some of these barriers will likely dissipate with time,
colmunity engagement, and municipal staff education and training, some of
these challenges will continue to present significant obstacles to implementation
of GI principles. For example, Colorado's water allocation system presents a
barrier to implementation of crucial GI principles because the system prohibits
temporary water storage-such as constructing swales, small ponds, or storing
rainwater-because it may harm existing water rights.'
Colorado became a state in 1876."2 It is a semi-arid region that receives, on
average, less than fifteen inches of rainfall a year.' As such, Colorado required

34. U.S. ENVrI, PROTEcMION AGENCY, REI)UCING STORMWATER COSTS THROUGH Low
IMPACT DEVELOPMENT (IID) STRATEGIES AND PRACT'IcI-ES (2007), htti://water.epa.gov/
polwaste/green/costs07_index.chin (finding GI's "economic benefits are reid and significant").
35.
tormnwater Webinar, supranote 24 ("Advantages of Green over Gray" section).
36. Id. ("What is Green Infrastructure" section).
37. Sec idL("What is Green Infrastructure" section).
38. U.S. ENVIL PROTI,;CTION AGENCY, GREEN INFRASTRUCTURE IN ARID & SEMI-ARID
CLIMATFES: AI)AYIiNG INNOVATIVE STORMwArER MANAGEMENT TECHNIQUES TO THE WATERIIrrED WFsr 7-8 (2010), hllp://www.azwatcr.gov/AzDWI/watcrManagernIt/documents/10
50408AidClimatesCaseStudy v2.pdf.

39. Scc id.
40.

Sloimwater Webinar, supra note 24 ("Barriers to Green Infrastructure" section).

41. 5cc Rainwater Colldecion & GrawatcrReusc, COLO.DEP'T.OF NATURAL REs., Div. OF
WATER RE sOURCES Ihereinafter RainwaterCollectionl , hitp://wacr.state.co.us/SIJRFACEWAT
ER/SWRIGHTS/Pagcs/RainwaterGraywater.aspx. (emphasis added)
42. Colorado,ii ENCYCLOPAEDIA BRrrANNICA (Gregory Lewis McNanee ed., online ed.
2015).
43. DICK WOLFE & JOSEPH (fOlY) GRANrTAM, SYNOPISS OF COLORADO WATER LAW 1
(2011), http://water.state.co.us/l)WRIlub/DWR%2OGenera%20 Documents/SynopsisCOWat

erLaw.pdf.
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a water allocation system that would "take the environment into consideration
and be different from those utilized in areas that normally receive adequate
year-round precipitation."" Colorado expressly adopted prior appropriation as
the state's water allocation system in article XVI of its 1876 constitution:
The water of every natural stream, not heretofore appropriated, within the
State of Colorado, is hereby declared to be tie property of the public, and the
same is dedicated to the use of the people of the state, subject to appropriation
as hereinafter provided .....
The right to divert the unappropriated waters of
any natural streamn to beneficial uses shall never be denied.5
Because the water in every stream is property of the public, an appropriator
only owns the right to use the water, that is, the appropriator has a usufructuary
property right.' Within the prior appropriation system, someone seeking to
perfect a water right must divert water with the intent to appropriate it for a
beneficial use. 7 The goal of this allocation system is "to promote optimum use
of a finite resource."'
Despite common misconception, water quality protection does fall within
the scope of the prior appropriation doctrine.' "Colorado law guarantees an
appropriator the right to continue to receive water of'sullicient qualiy to allow
the appropriator to make continued normal use of that water. This has been
the law in Colorado for over a century."0 The ability to use the prior
appropriation system to protect water quality through legal challenges in the
judicial branch is important. Most people, however, do not own water rights so
the fact that a water right holder can protect her water quality through
adjudication in Colorado's Water Courts does not prevent pollution from
entering Colorado waterways." The fact that most people do not own water

44. Id.
45. COLO.CONsT. amend. XVI, §§ 5-6.
46. Ryan Jarvis, PriorAppropriation and Water Quality: 7he Water Couts Authority to
Protectan AppIopriator'sRight to Clean Water, 16 U.DENV.WATER L. REV.295, 302 (2013).
47. See DAVID H. Gr.rCHES, SANDRA B. ZEIIMER & AI)EIJ, L. AMos, WATER LAW IN A
NUTSHELL 92 (West Academic, 5th ed. 1997).
48. Jarvis, supra note 47, at 297 (footnote omitted).

49. Id.at.
296; see also id.
at 297 ("IT11 he Colorado water law community must fully recognize
that Colorado prior appropriation water law, independent of statutory schemes like the WQCA,
protects water quality. Water law practitioners in Colorado should use the court's authority to
fully protect their clients' water rights.").
50. Id. at 295 (emphasis added) (citing City of Thornton v. Bijou Irrigation Co., 926 P.2d 1,
91 (Colo. 1996); Game & Fish Comnm'n v. Fanners Irrigation Co., 426 P.2d 562, 566 (Colo.
1967); Slide Mines, Inc. v. Left Hand Ditch Co., 77 P.2d 125, 127 (Colo. 1938); Wilmore v.
Chain O'Mines, Inc., 44 P.2d 1024, 1027 (Colo. 1934); Humphreys Tunnel & Mining Co. v.

Frank, 105 P. 1093, 1095 (Colo. 1909); Sullolk Gold Mining & Milling Co. v. San Miguel Consol.
Mining & Milling Co., 48 P. 828, 832 (Colo. App. 1897); Cushman v. Highland Ditch Co., 33 P.

344, 345 (Colo. App. 1893)).
51.
f City of Thornton v. Bijou Irr.
Co., 926 P.2d 1, 91-92 (discussing how Colorado
Water Quality Control Commission aid the Water Quality Division regulate water quality "in a
manner that Iwill notl significantly compromiseli the appropriative rights of present or future
water users"). The Colorado Water Quality Act's protection of water quality is one example of
the legislative branch's strong protection of water. See id.; see also Colo. Rev. Stat. 37-92602(8)(a) (2015) ("The general assembly hereby declares that storm water detention and

Issue I

GREEN INFRASTR UCI URE PRINCIPLES

rights becomes critical within the context of implementing GI development
strategies because green infrastructure principles result in slowing down the
movement of stormwater, which can be interpreted as illegal impoundment of
water in Colorado.
An individual in Colorado may not store rain or stormwater unless he or
she owns a water storage right." Although no one is monitoring the rain barrels,
senior downstream users could view green infrastructure as an unlawful
impoundment that interferes with their existing water rights.'
Colorado
presents an extreme example, where the common wisdom is that rain barrels
are "illegal."" Recent Colorado legislation, however, indicates that the state is
open to changing its law and policy with regard to rainwater collection and
thereby dissolving the legal barrier to implementing GI principles.
In 2009, the Colorado General Assembly passed and Governor Ritter
signed Senate Bill 09-80 and House Bill 09-1129 into law.' The senate bill
"allows residents on wells to collect precipitation from up to 3,000 square feet
of rooftop if they get a permit fron the Colorado Division of Water
Resources.... Ithe house bill] directs the state to approve 10 pilot projects, new
housing or mixed-use developments designed to include rainwater collection. " '
After studying this small sanpling of pilot projects that run until 2019, officials
will determine whether it is viable to use rain for household irrigation and will
study the streamlow impact." The pilot program's goal is to create a body of
knowledge that incorporates tield-verified information about rainwater
collection "as a water conservation measure in Colorado, through pairing it
directly with advanced outdoor water demand management.""8 According to
the Colorado Water Conservation Board, allowing storm and rainwater
collection did not receive serious consideration in Colorado until recently
because "prior to the passage of legislation in the 2008-2009 session, the law
required 100% replacement of any precipitation captured out-otpriority,
thereby requiring water users to find an equal anount of replacement water in
infiltration facilities and post-wildland fire facilities are essential for the protection of public safety
and welfare, property, and the environment."). This strong protection also appears in the
executive branch (e.g. the EPA), but not in the Judicial branch. Cornpare Water: Water Quality
Stawdards, U.S. ENVFL PROTECTION ACENCY, http://water.epa.gov/scitech/swguidance/
standards/ (last updated July 11, 2014), th in re Application for Plan for Augmentation of City
& Cnty. of Denver ex rel Bd. of Water Com'rs, 44 P.3d 1019, 1028 (Colo. 2002) (citations
onlitted) ("It is true, as Denver argues, that Colorado water law has historically focused on water
quantity issues so that the law regarding water quality is not well developed.... Notwithstanding
the lack of focus on water quality issues, Idie Court has] protected water quality to the extent
necessary to preserve the water's suitability for tie uses of appropriators.").
52. Rainwater Collection, supra note 42.
53. Stolnwatcr Wehiai; suprat note 24 ("Western Water Law" section).
54. Id.
55. R. Scott Rappold, New Laws Open he Way for R6 Barrels, for Some, THE GAZI-1IE
June 2, 2009), http://gazette.coim/new-laws-open-the-way-foi--rain-barrels-for-solme/article/55602.

56. Id.
57. Id.
58. COLORADO WATER CONSERVATION BOARD, AUIHORi AIION OF PILOT PROJECTS FOR
THE BENEFICIAL USE OF CAITURED PIRECPITATiON IN NEw REAL ESTATE D)EVELOPMF Nrs:
CRITERIA AND GUIDELINIS FOR THE "RAINWATER HARVISTING" Ptt.OT PROJECT PROGRAM 2
(2010).
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like time and place." 9 Homeowners and developers have not been willing to
risk possibly having to replace water after illegal impoundment, and this risk
aversion hinders the implementation of green infrastructure principles.
Hopefully, the rainwater collection pilot program will collect data that
demonstrates temporary stormwater storage does not harm downstream users'
water rights, thus allowing Colorado municipalities to better incorporate green
infrastructure principles that result in temporary water storage.
Another potential area for law and policy change that would impact
implementation of GI principles may occur at the federal level: the EPA is
considering a national rule that would mandate the retention of stormwater
onsite.' Andrew Earles, the vice president of Wright Water Engineers, Inc.
speaking on the tension between Colorado's doctrine of prior appropriation
and green infrastructure said: "There are ways to work within water rights laws.
But it won't be easy, and there is no simple solution."' Implementation of GI
principles presents a compelling dilemma in which water quantity and water
quality seem at odds. The rainwater pilot program could put an end to this
tension by producing data showing stonnwater detention does not adversely
impact water rights holders. This data could enable local governments to use
GI principles that result in temporary stormlwater storage in Colorado.
IV. CURRENT REGUILATORY APPROACHES

This section addresses the leading regulatory structures that (i) prevent mad
mitigate water pollution, (ii) protect wetlands, and (iii) influence floodplain
development patterns. The pollution prevention and wetland protection
measures this section addresses emerge from the Flood Water Pollution
Control Act ("FWPCA"), commonly called the Clean Water Act ("CWA")
after amendment in 1972. The 1972 amendments expanded the statute by
establishing "effluent limitations, water quality requirements, and the
[discharge] permit progran... Iwhichl remain the foundation of the CWA."'
The 1987 amendments to the CWA created a timetable for stonrinwater
regulation in addition to enhancing the EPA's enforcement abilities.'
The CWA is the principal federal statute that governs water pollution
through establishing programs aimed at restoring and improving water quality
in the United States, and significant elements of the CWA pertaining to
stormwater include a land-use component.' The CWA's stormwater programs
Id. at 1.
Water Env't Federation, supranote 23.
Id.
Laws & Regulation, Sumnmnary of the Clean Water Act, U.S. ENVnL PROTECTION
AGENcY (Mar. 13, 2015), http://www2.epa.gov/laws-regulations/suninary-clean-water-act; see
also Clean Water Act, 33 U.S.C. §§ 1251-1387 (1987). When Congress amended the FWIPCA
again in 1977, the FWPCA officially became known as the CWA. CHRISTOPHER L. BELL et al.,
ENVIRONMENTAL LAW HANDBOOK 318 fThomas F. P. Sullivan ed., 21st ed. 2011).
63. CHRISFOPHER L. BELL et al., ENVIRONMENrAl, LAW HANDBOOK 317 (Thomas F. P.
Sullivan ed., 21st ed. 2011).
64. Id. at 318.
65. Id.at 319 (elements including- (i) "prohibition on discharges, except. in compliance with
the [CWAI;" (ii) "pennit program to authorize and regulate discharges in compliance with the
59.
60.
61.
62.
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prohibit the discharge of pollutants into surface waters through the creation of
the dredge and fillpermit program, the National Pollutant Discharge
Elimination System ("NPDES") permit program, and municipal wastewater
treatment programs.6 The EPA has authority to regulate stormwater under the
CWA but it delegates much of this authority to state governments."7 The EPAalong with other agencies at the federal, state, and local levels-administers these
prograns.
The EPA may regulate "any addition of any pollutant to navigable waters
from any point source" and must set ambient water quality standards lor the
receiving waters. 69 The EPA's authority to regulate point source water pollution
comes from the CWA's 1972 amendments.0 According to the statute, "point
source" signifies "any discernible, confined and discrete conveyance, including
but not limited to any pipe, ditch, channel,
tunnel, conduit, well... from which
7
discharged."
be
may
or
are
pollutalts
Under the CWA's NPDES program the EPA-or the discharge permitting
programn of a state to whom the federal government delegated authority-may
issue a permit for all discharged pollutants except dredged and lill material.2
Additionally, the CWA authorizes tribes to issue discharge pennits.7 1 The
CWA's anti-degradation requirement prevents the issue of discharge permits
"if existing water quality is better than state water quality standards... land
discharges wouldl degrade the water to meet the standards.""4 In effect, those
seeking to discharge pollutants must obtain permits certifying that the discharge
satisfies both the CWA's effluent limitations and water quality standards."
Section 402 of the CWA ("Section 402") enables the EPA to regulate
stornwater in two phases: Phase I (promulgated in 1990) and Phase II
(promulgated in 1999).71 Municipal Separate Storm Sewer Systems ("MS4s")

ICWAI;" (iii) "system fbr detemining tie limitations to be imposed on authorized and regulated
discharges;" (iv) "permit program governing the discharge or placement of dredged or lill
material
in the nation's waters;" (v) "system for preventing, reporting, and responding to spills into the
nation's waters;" (vi) "procedure fbr cooperative federal/state implementation of the act;" and (vii)
"IsItrong enforcement mechanisms").
66. Stormnwater Basic InfonTnation, U.S. ENVTL PROTECTION AGENCY (July 15, 2014),
http://water.epa.gov/polwaste/np)des/stomiwater/Stomiwater-Basic-lnlrma6no.cii.
67. Scegencra/lyCoLoRADO LANI) PIANNING & DFVELOPMENT IAW, supra notc 3, at 291301 (discussing CWA's impact on Colorado state law).
68. Sec StornmtwaerB;sic Information, supra note 67.
69. 33 U.S.C. § 1362 (12) (2014); see also 33 U.S.C. § 1311(a) (1995) ("Except as in
compliance with Ithe CVA]... the discharge of any pollutant by any person shall be unlawful.");
33 U.S.C. § 1313(a)(3)(C) (2000) (if state law is absent or insufficient the EPA will promulgate

water quality standards).
70. Robin Kundis Craig, Local or National? The IncreaingFedcraizaion of Nonpoint
Source Pollution Regulation, 15.1. ENVrl.. L.& LrriG. 179 (2000); see generally33 U.S.C. § 1311
(1995) (discussing pollutant regulation).
71. 33 U.S.C. § 1362(14) (2014).
72. See 33 U.S.C. § 1342(a)(1) (2014); Steven M. Neugeboren, Basics of the Clean Water
Act Law& Regulaton,SL036 A.L.I.-A.B.A. 1, 3-4 (Oct. 26-28, 2005).
73. 33 U.S.C. § 1377(e) (2014); see also 33 U.S.C. § 1342(a).
74. Gillon, supra note 1, at 399 n.22.

75,
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carry polluted stornwater runoff into local waterbodies, and often this water
remains untreated at the time of discharge." "To prevent harmful pollutants
from being washing or dumped into an MS4, operators must obtain a NPDES
permit and develop a stormwater management program." 78
The EPA's Best Management Practices ("BMPs") for stormwater pollution
control has close ties to land-use decisions." According to the EPA, stornwater
pollution's two main components are (i) "the increased volume and rate of
runoff from water resistant surfaces, such as roads and parking lots;" and (ii)
"the amount of pollutants in the runoff."' "Both components are directly
8
related to urban development. They can cause changes in water quality." '
Water quality concerns caused by development result in other problems like
increases in flooding, sedimentation, and erosion; and change and destruction
to the environment-among other problems. "2 The BMPs concerning land-use
include implementing rain gardens, grassy hollows, environmentally conscious
parking design, permeable pavement, rain barrels, riparian buffers, and roofs
with vegetation. " This means, essentially, means that the EPA's stormwater
regulation explicitly encourages implementing green infrastructure principles to
improve water quality.84
The EPA's two phases for regulating stormwater runoff and obtaining
discharge permits under Section 402 also relate to land-use decisions. Phase I
requires municipalities with more than 100,000 residents to put forth a
sufficiently comprehensive plan that would decrease the amount of pollutants
contained in stormwater discharges in order for the municipality to obtain a
permit.'
Comprehensive plans provided by municipalities "must include
procedures to implement and enforce controls to reduce stonnwater discharges
from new development and redevelopment."" Phase I regulates the permitting
of industrial activities that contain "any construction operation that disturbed
land by clearing, grading, or excavating five acres or land or more." " If
stormwater discharge "contributes to a violation of a water quality standard or
significantly contributes to pollutants in United States waters," then the EPA will
evaluate the project (or municipality with a population of less than 100,000

AGENCY
http://water.epa.gov/polwastc/npdes/storwatcr/Municipal-Separate-Storni-SewerSystemn-MS4-Main-Page.cfin (last updated Nov. 26, 2014); see also Clean Water Act, Section
402. National Jolluitant Discharge Elinfation System, U.S. ENVrL. PROTEC-rION AGI CY,
http://water.epa.gov/lawsregs/guidance/wetdands/section402.cfin (last updated Mar. 6, 2012)
(outlining statutory provisions of Section 402).

77.
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residents) based on four factors.' These factors include: (i) the discharge
location in relation to navigable U.S. waters; (it) discharge size; (iii) how much
and what kind of pollutanLs enter the U.S.; and (iv) any other pertinent factors."
There has been extensive litigation concerning the scope of the phrase
"navigable waters. " '
Phase II expanded the EPA's program to require discharge permits for
municipalities with populations greater than 1,000 people and to construction
sites impacting more than one acre of land.' Now projects must fit into one of
those categories to obtain NPDES permits." Today, there are roughly 760
Phase I MS4s and 6,700 Phase II MS4s 3
Under Section 402, the EPA may delegate its authority to issue NPDLS
4
permits to states, although state-issued permits remain reviewable by the EPA."
If the EPA approves the state's program, then the two parties enter into a
Memorandum of Agreement stipulating the state program's key elements." A
state's discharge permit system may be more stringent than the EPA's standards
require as long as the state regulations are consistent with the federal
regulations.' Colorado went through this process, and now the Water Quality
Control Division ("WQCD") administers the Colorado Discharge Permit
System. "
The CWA recognizes that point source pollution regulation pursuant to
Section 402 does not prevent all significant pollution because pollutants enter
waterbodies through diffuse means as well as from point sources." "A recent
national water quality survey of the nation's rivers and streams showed that 55%
of the nation's flowing waters are in poor biological condition and 23% are i
fair biological condition." This leaves room for improvement. The following
section will examine the CWA's nonpoint source pollution regulation.
A. NONPOINT SOURCE POLLUTION PREVENTION
Section 401 of the CWA ("Section 401") governs the Total Maximum
Daily Load ("TMDL") program, which addresses the problem of diffuse entry
of pollutants into waterbodies that occurs as a result of land-use decisions.'"
Colorado's WQCD provides Section 401 certifications; oversees TMDL;
88. Id. at 295 (footnote omitted).
89. d. at 295.
90. See, e.g., Solid Waste Agency of N. Cook Cnty. v. U.S. Army Corps. of Eng'rs, 531 U.S.

159, 167 (2001).
91.

COLORADO IANn PLANNING & I)EvELOPMENT LAW, supra note 3, at 295.

92. M.
93. MunicipadSeparate StoreSewerSystem (MS4)Mf'npagc, supIra note 77.
94.

BELL, supra note 64, at 324.

95. Id.
96. See33 U.S.C.A. § 1342(5)(b) (2014).
97. See COLO. REV. STAT. § 25-8-501(1),(3) (2001).
98. See Polluted Runotff Nonpoint Source Pollution, U.S. ENVTL. PROTECTION AGENCY,
http://water.epa.gov/polwaste/nps/indcx.cfin (last updated Feb. 25, 2015).
99. Healthy Watersheds, U.S. ENVrL. PROTECFION AGENCY, http://water.epa.gov/polwaste/

nps/watershed/index.cfm (last updated Mar. 18, 2015).
100. See33 U.S.C. § 1313(d)(1) (2000).
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manages water quality planning (including Watershed 319, a nonpoint source
pollutant regulation program); and created the Statewide Water Quality
Management Plan ("SWQMP').'0'
The WQCD issues Water Quality Certifications ("WQC"), which are
federal permits that one must obtain in order to construct or operate a facility
that may result in any fill or discharge into U.S. navigable waters."' WQCs are
necessary for any project that involves constructing or operating a facility by the
U.S. Army Corps of Engineers ("USACE") under Section 404; hydropower
projects with Federal Energy Regulatory Commission licenses; or other federal
permits for discharge into waterways the EPA has issued pursuant to Section
402. '
States must also set water quality standards, a process that involves the
watershed itself."' Before states set their standards, they must first take an
inventory of all their waters and determine which waters the EPA does not
protect with its effluent limits."5 These "standards divide the waters into
segments, determine the present and attainable uses for each segment
(endangered species, recreation, domestic use, etc.), and set numeric limits on
pollutants that will protect these uses."" Additionally, Section 303 requires
states to assign TMDLs for "impaired waters ' that function as a "pollution
budget" for pollutants entering the watercourse by both point and nonpoint
sources.
The WQCD develops the allowable TMDL level of a particular pollutant
in a body of water or segment of a stream that does not meet existing water
quality standards." "TMDL development is a rational method for weighing the
competing pollution interests and developing an integrated pollution reduction
strategy for point and nonpoint sources." " ' This process involves: (i)
"Islelectling] the pollutant to consider;" (ii) "jeistirnatling] the water body
assimilative capacity;" (iii) " [ildentifyling ] the contribution of that pollutant from
all significant sources;" (iv) "IaInalyzlingl information to determine the total
allowable pollutant load;" and (v) laIllocatling] (with a margin of safety) the
allowable pollution among the sources so water quality standards can be

101. Clean Water, COiO. DEi'T. OFIPUBLIcHEALTH &ENv'T. (2015), hltps://www.colorado.
gov/pacific/cdphe/clean-water.
102. State of Colorado Water Quality Certiication: Fulfilling the Requinrements of Clean
Water Act Section 401, Coio. DEP'Tr. OF PuBiuc HEAUH & ENV'T, https://drive.google.com/
file/d/OB4_2BkAMBRe8VWNINDR2bFkM2s/edit (last visited OcL 3, 2015).
103. 401 Water Quality Certification, Coio. Dir"T. OF PuiLc HEAt[rH & ENV'T (2015),
https://www.colorado.gov/pacific/cdphe/wq-401 -water-quality-cerfilication.
104. Gillon, supra note 1, at 399.
105. Id.
106. Id. (footnote omitted).
107. Inpaired Waters and TotalMaximnu Dailyloads,U.S. ENVI'L. IROTECrION AGFNCY,
http://water.epa.gov/lawsregs/lawsguidmce/cwa/tndVindex.cfin (last updated Aug. 14, 2015).
108.

Final 7MDL Rule: Fulillhg the Goals of the Clean Water Act, U.S. ENvi.. PRO-

TEcriON AGENCY 1 (July 2000), http://www.epa.gov/owow/nndVlfinalrule/facsheetl.pd.
109. Gillon, supra note 1, at 399.
110. Clean Water: 7MDLDevelopment, COLO. DEP'T. OFIPJBLicHFALTIH& ENV'r (2015),
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achieved.""'
The WQCD also administers the Watershed 319 nonpoint source
program in order to mitigate pollution. Through Watershed 319, the WQCD
seeks to remove pollutants that enter waterbodies as rainfall or snowmelt and
pick up fertilizers; pesticides; construction site sediment; salt from irrigation;
abandoned mines' leaking acid; livestock's bacteria and nutrients; petwaste; and
broken septic systems; and toxins from urban runoff and energy production."2
Unsurprisingly, the WQCD engages in water quality planning-an effort
that inherently includes land-use planning components. In 2011, the WQCD
released the SWQMP."3 The WQCD's creation of the plan meets the CWA
requirements imposed upon states to develop water quality management plans
in accordance with Section 208 of the CWA ("Section 208") and Section 303.1"
Section 208 concerns regional water treatment management, while Section 303
concerns water quality standards and implementation plans.' "The SWQMP
provides a comprehensive infonnation resource for water policymakers and
managers to serve as a foundation for setting priorities, developing strategies,
and evaluating the progress of water quality restoration, maintenance, and
protection activities previously undertaken."... The SWQMP provides many
strategies for addressing water quality problems ranging from "The Watershed
Approach" to "Passive Treatment Strategies for Addressing Acid Mine
Drainage."'17
The SWQMP delivers a Basin Plan for each of the seven major river basins
in Colorado: "the Arkansas, Colorado, Green, San Juan, Rio Grande, Platte,
and Republican River Basins.".. John Wesley Powell would likely approve of
the way the SWQMP presents water quality infonration at a basin scale,
provides Basin Plans, and aggregates statewide data because the SWQMP's
efforts represent policymakers' awareness of the connection between land-use
decisions and water quality."'
B. WETLANDS PROTECTION
When wetlands are left alone or receive proper land-use management,
these valuable areas provide many ecosystem services like flood protection and
pollution prevention." ° Section 404 permitting essentially prevents destruction
111. Id.
112. Watershed 319, CO. DP'T. OF PUBIC HEATH & ENV"T (2015), https://"ww.color
ado.gov/pacific/cdphe/watershed-319.
113. See Colo. DepL of Public Health & Env't, Chapter2: Water Quality PlannYig and

Management ini Colorado, STATEWIDE WATER QUAlITY MGMT. PLAN 2-1 (June 13, 2011),
hlups://docs.googlc.cor/file/d/OB4_2BkAMBRe8ecDIakw/QV2X 1Eedit.

114. ld.at2-2.
115. Id.
116. COLo. DEP'T OF IUBLic HEAirH & ENV"r, COLORAIO NONPOIN-r SOURCE PROGRAM
2012 MANAGEMENT PLAN (Feb. 13, 2012), https://www.colorado.gov/pacitic/sites/default/files/
TIWQCC_2012-N l S-managemenIt-Plan_0..

117. Id.
118. Colo. Dept. of Public Health & Env't, spa noe 114, at 1-4.
119. Sec supra notes 6-10 and accompanying text.

120. Coastal Wctland: Why are Cbastal Wetlands Inportant?, http://water.epa.gov/type/
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of natural wetlands, thus allowing the ecological system to function.' It does so
by allowing the USACE to issue permits for discharge of dredged or fill material
into navigable waters of the United States.'
Litigation in the early 2000's resulted in an agency guidance document that
the EPA and USACE.jointly released in 2007.' " This document clarifies how
to determine whether the USACE has jurisdiction over the receiving waters and
thus has Section 404 permitting authority.' The document states that USACE
and the EPA will assert CWA jurisdiction over (i) "Itiraditional navigable
water;" (ii) "Iwletlands adjacent to traditional navigable waters;" (iii) "Inlonnavigable tributaries of traditional navigable waters that are relatively permanent
where the tributaries typically flow year-round or have continuous flow at least
seasonally;" and (iv) "[wletlands that directly abut such tributaries."'" If nonnavigable tributaries have no relative permanence; wetlands adjacent to nonnavigable tributaries have no relative permanence; or wetlands lie adjacent to
but do not directly abut a non-navigable tributary with relative permanence, then
the agencies will decide jurisdiction on a "fact-specific analysis" to determine
whether the waters have a "significant nexus with a traditional navigable water."'
Within the context of implemelnting green infrastructure principles, it is
important to note that the agencies generally will not assert CWA jurisdiction
over swales, erosional features, or ditches, which are common GI features. '
C. FLOODPLAIN REGULATION

The Federal Emergency Management Agency ("FEMA") also weighs in on
land-use considerations through its administration of the National Flood
Insurance Program ("NFIP").'" The goal of this program is to protect people
and property from flood damage by mapping floodplains and setting different
insurance rates for communities based on an individual assessment of its

wclands/cwt.cfm#whyimp (last updated Feb. 10, 2014).
121. See COLORADO LAND PIANNING & DEvELOPMF.T LAW, supra note 3, at 296
122. See id.; see also Gillon, supra note 1, at 403 ("IUSACE manages projects, maintains
navigation channels, operates and maintains reservoirs and levees to control floods.").
123.
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124. Id.at 1.

125. Id.
126. Id.; see also id. at 2-3 (quoting Rapanos v. United States, 547 U.S. 715, 780 (2006))
(further citation omitted):
Justice Kennedy concluded that wetlands are 'waters of the United States' 'if the
wetlands, either alone or in combination with similarly situated lands in the region,
significantly affect the chemical, physical, and biological integrity of other covered
waters more readily understood as navigable. When, in contrast, wetlands' effects on
water quality are speculative or insubstantial, they fall outside the zone fairly
encompassed by the statutory tern navigable waters.
127. Id. at 8.
128. The NationalFlood Insurace Program:Overiew, FED. EMERGENCY MGMT. AGENCY,
https://www.fema.gov/nafional-flood-insurance-program (last updated Oct. 1, 2015).

Issuec I

Issue
GRL7ENVINFRASThUUJJRJ
I
IPRINCIPLES

floodplain land-use restrictions and flood risk mitigation measures." The key
concerns when assessing floodplain management include pollution prevention,
habitat protection, and preventing damage to people and property. This section
primarily addresses FEMA's National Flood Insurance Program, although this
discussion necessarily implicates many of FEMA's other programs including its
Federal Insurance and Mitigation Administration ("FIMA') and several Hazard
Mitigation Assistance ("HMA") grant programs.'"' Additionally, this section
considers President Obarna's 2013 Clinate Action Plan and its implementation
through Executive Order 13690.
Congress created the NFIP in 1968 for two reasons. First, Congress wanted
to "reduclel the impact of flooding on private and public structures .... by
Second, Congress
providing allordable insurance for property owners .....
wanted to encourage local governments "to adopt and enforce floodplain
management regulations."'". "Participating communities agree to adopt and
enforce ordinances that meet or exceed FEMA requirements to reduce the risk
of flooding. '"' According to scholars and practitioners, the NFIP program has
been a very successful hazard mitigation program because ithas prompted over
"20,000 local governments to adopt zoning, building codes, and other
regulations designed to reduce flood losses.""' Local governments implement
these regulations, which protect people and ecosystems along with preventing a
loss of approximately $1.2 billion annually. '
Additionally, FEMA uses a Community Rating System ("CRS"), which is
"a voluntary incentive program that recognizes and encourages community
floodplain management activities that exceed the minimum NFIP
requirements."' ' If a community's floodplain management activities go beyond
NFIP minimum requirements, then the flood insurance premium rates drop to
reflect the reduced flood risk.' 7 In order to trigger this rate reduction, the
community actions must meet the following three goals of the CRS: (i) "Ireduce
flood damage to insurable property;" (ii) "IsItrengthen and support the
insurance aspects of the NFIP;" and (iii) "leincourage a comprehensive
approach to floodplain management. "" NFIP calculates flood insurance
premium discounts in increments of five percentage points, communities fall
within one of ten possible risk classes, and the substantive evaluation takes into
129. Id.
130. Sce ProtectingOur Cotmnt-jitics,FED. EMERGENCY MGMT. AGENCY, ittps://www.fiiia.
gov/ protecting-our-communitics (last updated Apr. 23, 2015).
131. The NationalFlood Insurance Pogran, supra note 129.
132. Id.
133. Flood Insurnce Reform, FED. EMERGENCY MGMT. AGENCY, https://www.1irna.gov/
national-tlood-insurance-progrmun/lood-insurance-reform (last updated Oct. 1, 2015).
134. Edward A. Thomas, Protectingthe Property Rights of All: No Adverse Impact floodplain and Stormwater Managemen4 ROCKY MTN. LANi) USE INS9., 1,6 (2008), http://www
.Iaw.du.edtu/imagcs/uploads/mslui/nnlui-sustainale-tloodplainMgit.pdf.
135. Id.
136. National Flood Insurance Progarn Community Rating System, FED. EMERGENCY
MGMr. AGENCY, https://www.feina.gov/'natonal-flood-instrance-progrml-comnitity-rafingsyste
m (last updated Aug. 13, 2015).
137. Id.
138. Id.
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account the community's "Iplublic information, Imlapping and Irlegulations,
Ifllood Idlamage Irleduction, and Ifllood Iplreparedness."' 3" The FEMA
disaster assistance program may require a property owner to purchase flood
insurance coverage following a presidentially-declared disaster if the property
owner receives financial assistance from the federal government."
According to FEMA, over 5.6 million Americans participate in the NFIP
to protect their homes and businesses from financial loss due to flooding, and
more than 20,500 communities-working together with state and local
agencies-acknowledge their flood risks with flood hazard maps .... "All the
knowledge, all the planning, all the experience only matter when put into
action."'42 The high level of participation of individuals and communities
nationwide in the NFIP along with enforcement of "strong hazard-resistant
building code regulations and [adherence tol comprehensive hazard mitigation
plans to guide development.... [reflect] mitigation in action.""
President Obama has improved federal support lor flood resilience
measures and the NFIP throughout his second term. In June 2013, President
Obama released the President's Climate Action Plan ("Climate Action Plan")"
in order to better prepare the nation for extreme weather events resulting from
climate change.'" The Climate Action Plan "directs federal agencies to the
appropriate actions to reduce risk to federal investments, specifically to'update
their flood-risk reduction standards.""'
President Obama released Executive
Order 13690 to further the Climate Action Plan by establishing a Federal Flood
Risk Management Standard ("FFRMS") and a Process for Further Soliciting
and Considering Stakeholder Input.'
Under the F'FRMS, federal agencies must consider current and future risk
when using taxpayer dollars to build or rebuild in floodplains; the agencies,
however, may use their discretion "to select one of three approaches for
establishing the flood elevation and hazard area they use in siting, design, and
construction. " Additionally, President Obama signed the Homeowner Flood
Insurance Affordability Act of 2014 into law.' 9 President Obama, by doing so,
repealed and modified provisions of the Biggert-Waters Flood Insurance

139. Id.
140. National Flood Insurance Program: Rood Insurance Requirements for Recipicnts of
Federal )isaster Assistance, FED. EMERGENCY MGM,. AGENCY 1, 2 (Aug. 2011), http://www.fe
ma.gov/media-library-data/20130726-1630-204906612/f695_fireuirenents_ 11 agu I .pdf.
141.
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145. Federal Food Risk Management Standard (FFRMS): An Introduction to the Federal
RoodlIhsk Management Standard("Standard"), FED. EMERGENCY MGMT. AGENCY, http://www.
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147. Id.
148. Id.
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Reform Act of 2012,'" an act wlhich extensively reformed NFIP and extended
its funding for five years.''
According to FEMA, the United States sustained over $260 billion of floodrelated damages between 1980 and 2013. ' The monetary damages caused by
flooding are staggering but so are the human and environmental costs. FEMA
reports that flooding is the natural haz-ard that causes the most deaths annually,
and that the federal government bears tie costs of flooding more than any other
hazard.' 3
These facts demonstrate the need for preventative action to build flood
resilience and thoughtful planning at every level of government.' I A few
strategic ways to build flood resilience include preserving wetlands, incentivizing
communities to make sound land-use decisions by setting insurance rates based
on land-use planning in floodplains, and requiring local governments to
implement green infrastructure principles to mitigate flood-related pollution
and reduce the speed and accumulation of floodwaters."' Requiring floodplains
management to conlbirn to GI principles will result in more coherent, efficient,
and fair outcomes with respect to both human communities and ecosystems.
V. CONCLUSION
The connection between land-use planning, pollution, and flood
prevention is evident throughout the federal government's stormwater and
floodplain regulations. The problem is that three disparate federal agenciesthe EPA, USACE, and FEMA-are each trying to control aspects of this critical
connection between land-use patterns, pollution, and flood risks through
different regulatory structures that involve complex permitting and insurance
programs. A federal mandate stating that local governments must require
implementation of green infrastructure principles where leasible would provide
a shortcut for local governments trying to comply with these various federal
programs.
If local governments applied green infrastructure principles when planning
communities and regulating building permits, they could prevent significant
amounts of water from entering the Section 402 stormwater permitting regime
because the green spaces could absorb the water. This means that the water
would never enter a pipe and become a point source. Applying green
infrastructure concepts to land-use development would also help improve
overall water quality in streams because more water would have a chance to
filter through soil and plants, thereby removing toxins. This type of water
150. 1d.
151. Bigger-Waters FloodInsuranceReform Act of12012,Fri). EMERGENCY McMT. AGENCY,
https://www.fema.gov/inedia-library/assets/docuinents/31946 (last updated May 1, 2014).
152. FedeaIl,7ood Risk Management Standard (FFRMS), supranote 146.

153. 1d.
154. See id.
155. See, e.g., E. Coli Found in Colorado Hlood Zones, but No Oil, Gas Containiation,
D1ENVER POST (Oct. 8, 2013), http://www.denverposLcon/)reakingnews/ci_24264793/c-colifound-colorado-flood-zones-but-no?source-inlinite ("State health department engineers estimate
about 20 million gallons of raw sewage poured into floodwaters untreated, as well as 150 million
to 270 million gallons of partially treated sewage.")
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quality improvement could bring many streams out of the "impaired" category,
pursuant to Section 401. Additionally, if local governments incorporated GI
principles when planning areas near wetlands and floodplains, then those areas
would retain their natural qualities and ecosystem service benefits and reduce
the risk of floods, death, property damage, and ecosystem destruction.
Furthermore, mandatory implementation of green infrastructure principles
could lead to reduced flood insurance rates and avoid the USACE's
involvement in Section 404 permitting requirements altogether.
As we enter an age of increased extreme weather events, local governments
need direction from the federal government in order to prevent flood-related
water pollution and the risk of damage from floods to people, property, and the
environment. The first generation of environmental laws constructed a
regulatory apparatus that complicated land-use and watershed planning. The
drafters of the next generation of environmental laws should strive for simplicity
in the language of the laws and policies, and straightforwardness with respect to
application of the laws. We should try to create enviromnental laws that capture
the benefits of the current barrage of federal statutes without adding to the
complexity of the current laws. Requiring local governments to implement
green infrastructure principles provides an opportunity to test out this new
method of regulation that is clear, concise, and streamlined while at the same
time maintaining the benefits of local control and site-specific planning currently
in place.
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I. INTRODUCTION
Water, water, everywhere, nor any drop to drink.' In terms of the water
bodies and wetlands that the Clean Water Acte ("CWA") protects, this could be
an accurate statement for those who are not familiar with it.Some people might
think that the CWA applies to all bodies of water within the United States. That
impression would not be that far off from the truth in the sense of delineating
which navigable water bodies the CWA regulates, which the CWA defines as
"the waters of the United States. " '
In reality, the CWA's definition of "the waters of the United States," as
defined by the Environmental Protection Agency ("EPA"), the U.S. Army
Corps of Engineers ("Corps of Engineers"), and the courts, do not in fact cover
all water bodies within the borders of the United States.! If this situation was
not confusing enough, the many changes to the definition of the waters of the
United States adopted by EPA and the Corps of Engineers over the life of the
CWA add further complexity to the problem of ascertaining the precise jurisdiction of the CWA.' The fractured Supreme Court case addressing this issue,
Japanos v. UnitedStates, further adds to the complexity. Rapanos had no majority opinion, only a plurality decision,' and courts have disagreed over which
opinion or opinions control.' The CWA's imprecise definition of "waters of
the United States" plus the Supreme Court's failed attempt to define this term
in Rapanos has created a lot of uncertainty and unpredictability as to which
water bodies the CWA protects.' Because lower federal courts have disagreed
on how to interpret the Japanosholding or holdings, it is not likely the confusion will end soon. Moreover, the Supreme Court has declined to clarify the
issue by granting certiorari even though lower courts are split on this issue.'" In
the wake of the Rapanosdecision, lower courts must grapple with what opinion
or opinions control and how to apply that opinion within the totality of Supreme
Court jurisprudence on the CWA."
This Article first analyzes how lower courts should interpret "waters of the
United States" under the CWA and how the holdings of Japanos should be
understood." Based on that analysis, this Article determines that there is a
1. SAMUELT. COLYRIDGE, THE RIME OFTHE ANCIENT MARINER, rcpriiitedin COLERIDGE
AND TEXTUAL INSTABIIJTY: THE MUI:rIPLE VERSIONS OF THE MAJOR POEMS 160 Uack
Stillinger ed., 1994).
2. Federal Water Pollution Control Act, 33 U.S.C. §§ 1251-1388 (2014).
3. § 1362(7).
4. Sce33 C.F.R. § 328.3(a),(h) (2014).
5. See infra Part II.C-K.
6. See 547 U.S. 715 (2006)
7. See id.; See infra Part 11.I.
8. Darnien M. Schiff, Post-RapanosFallout, 41 No. 2 ABATRENDS 12, 12-13 (2009).
9. See id., infra Part III.
10. Schiff, supra note 8 at 13.
I]. See infha Part IIl.
12. See inti.a Part III.
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method which can bring consistency and predictability to the determination of
which waters and wetlands are waters of the United States the CWA protects.'3
Specifically, this Article emphasizes which wetlands the CWA should protect
as wetlands adjacent to a CWA-protected water body. The method promoted
by this Article for determining what wetlands the CWA protects as adjacent
wetlands is a wetland functions approach." The first step in this process is to
determine what function the wetland most evidently demonstrates.'" This Article then advocates the application of a corresponding test from one of the opinions in Rapanos to determine if the wetland is an adjacent wetland protected by
the CWA.'"
To better understand how a wetland functions approach is applicable in
determining how to apply the opinions in Rapanos it is necessary to understand
what the purpose of the CWA is," how wetlands fall within the CWA," and
what the definition of protected waters was prior to tie enactment of tie CWA.9
Furthermore, it is critical to understand the CWA's initial scope once the CWA
took elfect,' ° and the present interpretation of which waters fall under the
CWA's authority." Subsequently, United States v. lRiveiside 13aJ4ew Homes
Inc., the promulgation of the migratory bird rule,' and the Solid W le Agency
of Noithern Cook County v. US. Army Corps of Lng'rs (SWANCC) affected
the interpretation of the CWA's authority.' Invalidation of the migratory bird
rule in SWANCCled to a broadening of the CWA's aithority.'
To appreciate the simplicity and certainty a wetland functions approach
brings to Rapanos, one must examnine the Rapanos plurality and concuring
opinions to see how the opinions are incongruous. " Moreover, this examination demonstrates how the lack of certainty provided in these opinions affected
the CWA stakeholders, and prompted the EPA and the Corps of Engineers to
draft guidances in 2008 and 2011 to interpret the opinions.7 These guidances
ultimately led to the EPA's and Corps' final rule aimed at more precisely delineating what waters fall under the CWA."
This Article's discussion of court decisions, guidances, and attempts at rule

13.
14.

See inlra Part IV.
See irlia Part IV.A.

15.
16.

See infla PartIV.A.
,Sec infraPartIV.

17.

See infra Part II.A.

18.

See intra Part II.C.

19.

See infia Part II.A-C.

20.
21.

See inlfa Part II.D.
Sec infra Part II.E.

22.

474 U.S. 121 (1985); sec nlia Part II.F.

23. ,Seeintia Part II.G.
24. Sec inhia Part II.G.
25.

See inliaPart II.H.

26. See inl/a Part 11.1.
27. See in/iaPart II J.
28. See in/ia Part 1.K.
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making show how flummoxed and uncertain the courts have been after the Rapanos decision.' And this lack of direction has also resulted in courts inconsistently applying the Marks' doctrine to Rapnos' Therefore, courts need a
consistent and predictable approach, like the one advocated in this Article,
which produces foreseeable results. 3" But, to demonstrate this approach's viability, one must understand more than the approach's framework. Consequently, this Article discusses and analyzes each wetland function (including
groundwater recharge, flood and erosion protection, pollution reduction, wildlife habitat, and economic importance), links each function to the appropriate
opinion in Rapanos, and then discusses lower court decisions issued after Rapanos that have implicitly followed this Article's thesis by focusing upon a wetland's functions in applying Rapanos.' Additionally, this Article includes discussion of the types of evidence that can demonstrate that a wetland function is
present in the wetland at issue."4 Finally, this Article explains why the wetland
functions approach advocated by this Article is consistent with the EPA's and
Corps' final rule.'
11. THE RiVERS AND PONDS TO RAPANOS AND BEYOND
A. THE CLFAN WATER ACT

In 1948, Congress enacted the Federal Water Pollution Control Act
("ICWPCA"), the act that later became the modern CWA. ' The FWPCA was
largely ineffectual at preventing or controlling water pollution because the states
possessed primary responsibility under the FWPCA for dealing with water pollution, and the states displayed an inability to control pollution for many years.
The government's role under the 1948 FWPCA was only to strengthen state
efforts by providing technical advice and additional funding.' The FWPCA
and its subsequent amendments, prior to 1972, achieved limited results in improving water quality in the United States.' In response to the 1948 FWPCA
ineffectiveness, Congress enacted amendments to the legislation in 1972, which
became known as the CWA. ' The CWA's purpose is to restore and maintain

29.
30.
31.
32.
33.

See inlf Part II.
Marks v. United States, 430 U.S. 188, 193 (1977).
See infra Part III.B.
See in/i-a Part [V.A.
See infra Parts IV.B-F.

34. See infra Part IV.G.
35. See infra Part IV.H.
36. See William L. Andreen, 7he Evolution of Water Pollution Control in the United
States-Sate, Local, andFederalF/Tons, 1789-1972 Part II, 22 STAN. ENVTL. Lj. 215, 235-86

(2003) (discussing evolution of FWPCA into the modern CWA).
37. ld.
at 236-37.
38. Id. at 237.
39. Kenneth M. Murchison, LearningFrom More Than Phve-and-a-HalfDeeades of Federal
Water 1 ollution Control Legislation: Twenty Lessons for the Future, 32 B.C. ENvTnL. AFF. L.

REv. 527, 534 (2005).
40. Federal Water Pollution Control Act, 33 U.S.C. §§ 1251-1387 (2000); id. at 536 n. 71
(stating that the name, "Clean Water Act" was not adopted until the amendments to the FIWPCA
of 1997).
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the chemical, physical, and biological integrity of the nation's waters" to achieve
the goal of eliminating discharges of pollutants by 1985.
B. How THE CWA REGULATES POLLUI'ANT DISCHARGES
The CWA attempts to eliminate discharges into the nation's waters in several ways.' One way is by outlawing "discharges" of pollutants into water without a permit." The CWA states that"... the discharge of any pollutant by any
person shall be unlawful,"" and defines discharge as either a discharge of a pollutant or pollutants.' Furthermore, the CWA defines a discharge of a pollutant
or pollutants as "any addition of any pollutant to navigable waters from any point
source" or, "any addition of any pollutant to the waters of the contiguous zone
or the ocean from any point source other than a vessel or other floating craft.""
The CWA goes on to define navigable waters as, "the waters of the United
States including the territorial seas."" The CWA defines "pollutant" to include
dirt, rock, and sand in addition to more intuitive items like sewage, chemical
waste, and garbage." One type of permnit that avoids violation of CWA Section
301 (a) is a Section 404 permit.' This permit allows a permit holder to discharge, at a point source dredged or fill material (dirt, rock, and sand) into navigable waters.' Thus, the CWA requires a Section 404 pernit for the discharge
of dredged or fill material into a wetland if the wetland is considered "navigable
waters" under the CWA'
C. How NAVIGABLE WATERS WERE DEFINED BEFORE THE FWPCA AN)
CWA

Prior to adoption of the FWPCA and the CWA, the definition of navigable
waters derived from the common law rule of waterway navigability stemming
from Congress' authority to regulate waterways for the purpose of protecting or
advancing commerce under the commerce clause of the United States Constitution" Under the English common law rule, to deem.a waterway as navigable,
it had to be influenced by the ebb and flow of the tide.' In The Daniel Ball
case, the Supreme Court held that "navigable waters of the United States," subject to regulation by Congress under its commerce clause powers, are interstate
waters that are navigable in-fact.55 The Court further defined navigable in-fact
41. 61C AM.JUR. 21)Pollution Control§ 675 (2014) (citing Black Warn'or Riverkeeper Inc
v. Chcrokee Mining LL C, 548 F.3d 986 ( 1th Cir. 2008).
42. Murchison, supra note 39, at 537.
43. See id. at 537-38.
44. See 33 U.S.C. § 1311(a) (2015).

45. Id.
46.
47.
48.
49.
50.
51.
52.
53.
54.

33 U.S.C. § 1362(16).
33 U.S.C. § 1362(12).
33 U.S.C. § 1362(7).
33 U.S.C. § 1362(6).
33 U.S.C. § 1344(a).
Id.
33 U.S.C. § 1344(a).
See, e.g., The Daniel Ball, 77 U.S. 557,563-64 (1870).
Id.at 563.

55.

Id
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waters as those waters that in their ordinary condition are used or are susceptible
to being used as highways of conmerce.' The Court explained that waters
could form the conditions that allowed them to be used as highways of commerce on their own or in uniting with other waterways. 7 Therefore, navigable
waters subject to regulation by Congress under its commerce clause powers, at
this time in history, were those that were navigable in-fact, or more specifically,
those that supported or could support interstate water-borne commerce.'
D. THE CORPS OF ENGINEERS' INITIAL INTIERPRITATION OF WATERS OF
THE U.S. PROTECTED UNDER THE 1972 CWA
Initially the Corps of Engineers interpreted the CWA to cover only navigable in-fact waters, but in 1974 it issued regulations providing that its CWA definition of "waters of the United Slates" included navigable waters, interstate waters, non-navigable intrastate waters that could affect interstate commerce, and
the tributaries of these waters, but the definition did not include wetlands."
However, environmental interest groups believed that the CWA needed to regulate wetlands for the CWA to achieve its goal to restore and maintain the nation's waters.' These environmentalists, in 1975, challenged the Corps of Engineers' interpretation of the scope of the CWA in NaturalResources Deknse
Council Inc. v. Cal/away,arguing that the waters of the United States included
wetlands regardless of if they were truly navigable.' The court held that the
CWA's jurisdiction reached to the maximum extent permissible under the
commerce clause and that the CWA's definition of navigable waters "... is not
limited to the traditional tests of navigability."" The Corps of Engineers acquiesced to this interpretation when it declined to appeal that decision to the Court
of Appeals.' With this expansive new grant of authority, the EPA and the Corps
of Engineers promulgated federal regulations defining the waters of the United
States to include all interstate wetlands"4 and wetlands adjacent to interstate waters, their tributaries, or waters that could be used or affect interstate cornmerce.' This expanded the EPA's and the Corps of Engineers' authority over
wetlands throughout the United States.'
E. THE CORPS OF ENGINEERS' AND EPA'S PRESENT INTERPRETATION OF
CWA NAVIGABLE WATERS

Presently, the Corps of Engineers and the EPA define navigable waters as
56. Id.
57. Id. at 560, 563.
58. See Timothy J. Zeilman, Connecticut by Canoe: Navtiabikhy in the Nutmeg State, 84
CONN. Bj. 305, 316-17 (2010).
59. See United States v. Riverside Bayview Homes Inc., 474 U.S. 121, 123-24 (1985);Jonathan H. Adler, Reckoning with Rapanos: Rewqiling "Waters ofthe UnitedStates"andthe Linits
of Federal Wetland Regulation, 14 Mo. ENvmL L. & Poi.'Y REv. 1, 3 (2006).
60. Adler, supra note 59, at 3.
61. Id. (citing Natural Res. Def. Council, Inc. v. Callaway, 392 F. Supp. 685 (D.D.C. 1975)).
62. Callaway, 392 F. Supp. at 686.
63. Adler, supra note 59, at 3.
64. 33 C.F.R. § 328.3(a)(2) (2015).
65. 33 C.F.R. § 328.3(a)(3-5), (7).
66. Adler, supra note 59, at 4.
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waters of the United States,6 which are more particularly defined in the Code
of Federal Regulations.' The Corps of Engineers and EPA define the waters
of the United States under the CWA to include waters that are navigable-in-fact
or subject to the ebb and flow of the tide, interstate waters or wetlands, all other
waters, such as intrastate waters, which could affect interstate or foreign commerce, and impoundments of these waters.'9 Additionally, the two agencies define waters of the United States to include all tributaries of the aforementioned
waters, territorial seas, and any wetlands adjacent to the previously identified
waters." Under this definition the EPA and other regulatory agencies apply the
CWA to many waters whose navigability-in-fact is questionable, or which are
not navigable in-fact.' Specifically, the Corps of Engineers and the EPA extended the CWA to areas they believed the CWA needed protection to accomplish its stated goal of restoring the integrity of the nation's waters."
Under the EPA's and the Corps of Engineers' present regulations, navigable waters include waters that affect or could affect interstate or foreign commerce based on their navigability, or their connection to activities that affect
interstate or foreign commerce. These regulations also define CWA navigable
waters to include impoundments of waters, tributaries of waters that affect or
could affect interstate or foreign commerce, and wetlands adjacent to these waters.'
The regulations further define "wetlands" as "those areas that are inundated
or saturated by surlace or ground water at a frequency and duration sufficient
to support, and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions."' The regulations define the term "adjacent" in adjacent wetlands as: "... bordering, contiguous, or neighboring."
Therefore, wetlands fall under the purview of the
CWA if they border a navigable water body or waterway."
F. UNITED STATES V. RIVERSIDE BAYVIEW HOMES INC.
After the United States District Court for the District of Columnbia issued
an opinion expansively defining the scope of the waters of the United States in

67. 33 U.S.C. § 1362(7) (2015).
68. 33 C.F.R. § 328.3(a) (2015).
69. 33 C.F.R. § 328.3(a)(1-4) (describing waters that could affect interstate or foreign commerce as those that could be used by interstate or foreign travelers for recreation or where fish
and shellfish could be taken firom and sold in interstate or foreign conmucrce, or the waters could
be used for industrial purposes by industries in interstate commerce); MERRIAM-WEBSTER'S
COLLEGIATE DICI'ONARY 625 (11 th ed. 2003) (defining an impoundment as a collection or confinement of water like in a reservoir).
70. 33 C.F.R. § 328.3(a)(5-7); 33 U.S.C § 1362(8) (defining territorial seas as the belt of the
seas along the coast which is in direct contact with the open sea and extending seaward a distance

of three miles).
71. Adler, supra note 59, at 4-8.
72. Adler, supranote 59, at 3.
73. 33 C.F.R. § 328.3(a)(1-3).
74. 33 C.F.R. § 328.3(a)(4-7).
75. Id.at § 328.3(c)(4).
76. 33 C.F.R. § 328.3(c)(1) (providing that wetlands separated from waters by man-made
dikes or barriers, natural river belmS, beach dunes, and the like, are adjacent wetlands).

77. See33 U.S.C. § 1362(7) (2015); see also 33 C.F.R. § 328.3(a)(7), (c)(1).
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78
the Supreme Court addressed the issue of what wetlands, if any, are
Callaway,
protected under the CWA, in United Slates v. Riverside Bayvew Homes Inc."
In this case, a development company wished to turn eighty acres of undeveloped land into a housing development. " However, the Corps of Engineers
deemed a portion of this land as adjacent wetlands protected under the CWA,
and the housing development company was not allowed to fill in this portion to
make it suitable for development without obtaining a Section 404 permit as required under the CWA. ' Nevertheless, the developer began filling the wetland,
which caused the Corps of Engineers to respond with legal action." In the ensuing case the Supreme Court was tasked with determining the proximity that
wetlands must have to navigable waters to be considered waters of the United
States.' Under the second step of Chevron deference," the Court found that
because wetlands affect the water quality of adjacent water bodies (lakes, rivers,
and streams), these water bodies do not submerge the wetlands, and because
there is difficulty in determining where land ends and water bodies begin," the
Corps of Engineers reasonably concluded that wetlands adjacent to waters of
the United States are within CWA jurisdiction.-

G. MIGRATORY BIRD RULE

After Riverside Bayt4ew concluded in 1985, the Corps of Engineers made
further efforts to bring wetlands underneath the CWA umbrella as waters of the
United States. "7 These efforts resulted in the promulgation of the "Migratory
Bird Rule."' This rule provided that water bodies that could affect interstate or
foreign commerce when used, degraded, or destroyed, which Corps of Engineers' regulations include within its definition of CWA "waters of the United

78.
79.

Natural Res. Def. Council Inc. v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975).
United States v. Riverside Bayview Homes, Inc., 474 U.S. 121,123-24, 126 (1985).

80. J. Kenneth Adams, United States v. Riverside Bayview Homes, hIc.: Wetlands, ,sh or
Waterfowl?, 32 LoY. L. REv. 477, 477 (1986).
81. Id.
82. Id.
83. See Riverside, 474 U.S. at 131-32.
84. Chevron U.S.A. Inc. v. Nat. Res. Del. Council Inc., 467 U.S. 837, 841-43 (1984) (creating the Chevron Doctrine, which requires a court, when reviewing a federal administrative
agency's construction of a statute, to follow a two-step process. First, the court must determine
whether Congress has directly spoken on the question at hand. If Congress has done so, or if
legislative intent is clear, then'the court must follow the unambiguously expressed intent of Congress. If, however, the court determines that Congress has not directly addressed the question at
issue, then the court moves on to step two. In step two, the court must detennine if the agency
has interpreted the ambiguity or silence in the statute at issue based on a permissible, reasonable
construction. If the agency has followed a reasonable and permissible construction, then the

court accepts the agency's interpretation, ending the controversy.).
85.

Riverside, 474 U.S. at 131, 134.

86. Id. at 139.
87. Edward Alburo Morrissey, TheJurisdietionofthe Clean Water Act Over Isolated Wetlands: 7he MigratoryBirdRule, 22J. LF Is. 137,137 (1996) (explaining the expanded definition
of "waters of the United States" found in the Corps of Engineers' preamble to the federal regula-

tions in 1986).
88. Final Rule for Regulatory Programs of the Corps of Engineers, 51 Fed. Reg. 41,206,
41,217 (Nov. 13, 1986) (to be codified at 33 C.F.R. pt. 320).
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States," also encompassed those waters that are used or could be used by migratory birds that cross state lines, endangered species that use the waters as
habitat, and birds that are protected by Migratory Bird treaties.' The Corps of
Engineers claimed that the Migratory Bird Rule was a necessary addition in response to the requests for clarification stemming from the court's ruling in Riverside 13aywiew.' Yet in actuality, this rule allowed the Corps of Engineers, under CWA authority, to exercise jurisdiction over isolated intrastate wetlands.'
After Riverside Bayview5 expansive interpretation of "waters of the United
States," the Supreme Court considered whether the Migratory Bird Rule lawfully included isolated seasonal and permanent ponds as part of that delinition
in Solid Waste Agency of Northern Cook County ("SWANCC') 2
In
SWANCCthe Corps of Engineers tried to prevent a consortium of municipalities from converting an abandoned mine, which contained seasonal and permanent ponds, into a landfill because the site served as habitat for migratory
birds that cross state lines." The SWANCC Court distinguished Riverside
13ayview by stating that a sigificant nexus existed between the wedands and
navigable waters in question there, but the waters in SWANCC lacked such a
nexus." Specifically, the Court in SWANCCheld that for a wetland to be protected under the CWA as a wetland adjacent to waters of the Junited States, a
nexus must exist between the wetland and the navigable waters." The Court
thereby distinguished SWANCCfrom Riverside Bayview on the grounds that
Congress' concern for water quality protection indicated its intent to regulate
wetlands inseparably bound--due to the existence of a nexus - with waters of
the United States. ' The Court held that such a nexus was lacking in the
SWANCC case, thus it held that Congress' intent was not to authorize the
Corps of Engineers to extend the CWA'sjurisdiction, under the Migratory Bird
Rule, to ponds not adjacent to open water." The Court did not believe that the
regulation of isolated ponds and waterways was within Congress' authority under the commerce clause because the wetlands at issue did not substantially
alfect interstate commerce. 9 Therefore, the Court held in SWANCCthat nonnavigable, isolated, intrastate waters that do not abut a navigable waterway are
not included in the waters of the United States.' The Supreme Court's ruling
thus eliminated isolated, non-navigable, intrastate water bodies and wetlands

89. Id.
90. Id.
at41216-17.
91. See Morrissey, supra note 87, at 137-38 (describing, as well, the different ways in which
courts have treated thc Migratory Bird Rule).
92.

Compare Solid Waste Agency of Northern Cook County v. United States Army Corps

of Eng'rs, 531 U.S. 159, 162 (2001), wth United States v. Riverside Bayside Homes, Inc., 474
U.S. 121, 134-35, and Final Rule for Regulatory Programs of the Corps of Engineers, 51 Fed.

Reg. at 41217.

93.
94.
95.
96.
97.

SWANCC, 531 U.S. at 162-65.
Id.
at 167-68.
l.
Id.
Debra Alise Spungin, Note, Troubled Waters:Floida"sIsolated Wetlands in the After-

math of SolM Waste Agency of Northern Cook County v. U.S. Army Corps o['i Jinccrs,26
NOVA L. REv. 371, 378 (2001).
98.
99.

SWANCC, 531 U.S. at 173.
Id. at 170-71.
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from the definition of waters of the United States and the jurisdiction of the
CWA.1' Not only did the Court's ruling in SWANCCstrike down the Corps
of Engineers' Migratory Bird Rule, it also affirmed that wetlands adjacent to
navigable waters were still part of the waters of the United States under the
CWA. °' Questions, however, still remained about whether intermittent tributaries qualified as part of CWA waters of the United States. '
H. THE CORPS OF ENGINEERS' CONTINUED TO BROADEN THE
JURISDICTION OF THE CWA

After the Corps of Engineers promulgated the Migratory Bird Rule, it further increased the scope of the CWA by including certain other types of water
bodies within its definition of the waters of the United States. 3 In 1996 the
Corps of Engineers modified the general conditions required to obtain a Nationwide" CWA Section 404 Permit ("NWP") in order to protect critical resource waters.' 4 These "critical resource waters" were ephemeral or intermittent streams.'" The 1996 modification required a land developer to obtain a
NWP if it caused a discharge that affected the loss of perennial or intermittent
streams below the ordinary high watermark. ° This added protection for intermittent waters further expanded the reach of the waters of the United States
under the CWA to include virtually any land feature over which drainage water
passed and left a visible mark.' 7 This definition of tributaries, which fell within
the waters of the United States, expanded the CWA's jurisdiction quite
broadly." Because the Court in SWANCCdid not address the issue of whether
tributaries of traditional navigable waters are part of the waters of the United
States under the CWA, the Corps of Engineers continued to assert that they
were part of those waters."° Moreover, lower courts upheld the Corps of Engineers' sweeping assertions of jurisdiction even when tributaries had an intermittent flow or were not even tributaries at all."' With the Supreme Court in
SWANCC limiting the definition of the waters of the United States and the
Corps of Engineers continuing to assert an expansive waters of the United States
definition, the stage was set for another showdown between the Supreme Court
and the Army Corps of Engineers over the scope of the CWA's coverage.'

100.
101.
102.
103.
104.
12,818
105.
106.
107.

Id.
Seeid. at 170-72.
5ce Rapanos v. United States, 547 U.S. 715, 726-27 (2006).
Sec id.
at 725.
Final Notice of Issuance and Modification of Nationwide Permits, 65 Fed. Reg. 12,427(March 9, 2000).
Sceid. at 12,888-89, 12,897-98.
See id.at 12889.
Rapanos, 547 U.S. at 725 (citing 33 C.F.R. § 328.3(e) (2015)).

108. See id.
109. Id. at 726

(citing Advance Notice of Proposed Rulemaking on the Clean Water Act Regulatory Definition of "Waters of tie United States" 68 Fed. Reg. 1991, 1998 Uan. 15, 2013)
(codified in 33 C.F.R. pt. 328)).
110. Id.at 726-27 (citing Treacy v. Newdurn Assoc., 344 F.3d 407, 410 (4th Cir. 2003);
United States v. Deaton, 332 F.3d 698, 702 (4th Cir. 2003) (explaining that the tributary in Dcaton
was a roadside ditch).
111. See id; see also SWANCC,531 U.S. at 173.
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I. ILANOS V. UNITED STATES
In RiversidelBayt4ewthe Court held that waters of the United States include
wetlands adjacent to navigable waters, yet in SWANCCthe Court held that the
CWA's navigable waters do not extend to isolated ponds used by migratory
birds.'2 The Supreme Court, in Rapimos, once again addressed the issue of
what water bodies and wetlands are protected under the CWA."' Specifically,
the Court in Rapanos considered whether an isolated pond, which was 10 miles
from a waterway and wetlands, which was over a mile from a waterway both
draining into a navigable waterway, are part of the waters of the United States
under the CWA." ' The Court (lid not provide a majority opinion in this case,
but rather only a plurality opinion with several concurring opinions and several
dissenting opinions, consisting of a 4-1-4 split among the justices."' Two of the
opinions, adding tip to live Justices, agreed on the judgment, but did not agree
on reasoning.

1. Justice Scalia's Plurality Opinion
Justice Scalia's plurality opinion, joined by three other Justices, found that
to include wetlands as adjacent wetlands within the CWA's waters of the United
States, they must have a continuous surface connection to water bodies that are
waters of the United States.' " Justice Scalia's test emerged from the difficulty
discussed in previous cases in distinguishing where land ends and water begins,
and where water ends and wetlands begin. "' A continuous surface connection
would eviscerate this difficulty in distinguishing the demarcations."' Where no
clear line of demarcation between the waters and the wetlands exists, there is a
continuous surface connection. '" Additionally, Justice Scalia's plurality opinion
requires that the water body with which the wetland has a continuous surface
connection also have a relatively permanent flow, and be connected to a traditional interstate or intrastate navigable water body.'2 ' Therefore, for a wedand
to be protected under the CWA as an adjacent wetland that is part of the waters
of the United States, it must have (1) a continuous surface connection to (2) a
relatively permanent body of water connected to traditional interstate or intrastate navigable waters.'
Justice Scalia further clarified his apparent two-part test for determining if a
wedand is part of the waters of the United States by explaining that the requirement for a water body to have a relatively permanent flow did not necessarily

112.

See Adler, supra note 59, at 2, 6.

113.

Scc id. at l.

114. See Rapanos v. United States, 547 U.S. 715, 729-30 (2006).
115.. Adler, supra note 59, at 10.
116. Id.

117. Rapanos,547 U.S. at. 742.
118. Sc id. at 740 (citing United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 132
(1985)).
119. Id.at 740-41.
120.

Id. at 740 (quoting United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 132

(1985)).
121.

Id. at 742.

122.

Id.
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exclude waterways or water bodies that dry up under extraordinary circumstances like drought. " Justice Scalia also stated that the court did not mean to
exclude seasonal rivers, which contain a continuous or permanent flow during
some months, but no flow during dry months.'24
In addition to expounding oil his two-part test for determining if a wetland
is an adjacent wetland that is part of the waters of the United States, Justice
Scalia stated that his two-part test would ensure extending CWA jurisdiction to
adjacent wetlands that abutted traditional navigable waters." Justice Scalia
made clear that wetlands which do not abut traditional navigable waters, but
merely have an intermittent, physically remote hydrological connection, do not
fall in the sane category as the wetlands in Riverside Bayview, and therefore
lack the necessary connection needed to be labelled as having a significant nexus
with waters of the United States.'26 Consequently, for Justice Scalia, wetlands
are only adjacent to waters of the United States, and fall under the jurisdiction
of the CWA, if they have a continuous surface connection with a relatively permanent body of water, which is connected to navigable waters.'"
Wetlands that have a continuous surface connection to a relatively permanent body of water during a part of the year satisfy the plurality opinion's test'
Therefore, "relatively permanent" does not exclude streams, rivers, or lakes that
dry up during extraordinary circumstances like a drought. " Nor does it exclude
seasonal rivers that flow during some months, but do not flow during dry
months."
2. Justice Kennedy's Concurrence
While Justice Kennedy concurred with the holding that the cases needed
to be remanded for further consideration of whether the wetlands at issue were
part of the waters of the United States, and thus under the jurisdiction of CWA,
he based his decision on a different line of reasoning.''
Justice Kennedy found that in order for a wetland to be considered part of
the waters of the United States under the CWA as an adjacent wetland, the
wetland must possess a significant nexus to navigable waters. 2 Justice Kennedy
stated that the Corps of Engineers reasonably concluded that such a significant
nexus exists when a wetland is adjacent to a navigable in-fact water body.'" However, if a wetland is adjacent to a non-navigable water body the Corps of Engineers must find on a case-by-case basis whether the wetland has a significant

123. Id. at 732, n.5.
124.

Id. (using the examnple of a 290-day continuously flowing stream).

125. Id.
at 740-41.
126. Id. at 742.
127. See id.
128. United States v. Cundiff, 555 F.3d 200, 207 (6th Cir. 2009).

129. Id.at 212 n.5.
130. Id.
131.

Adler, supra note 59, at 11. Rapanos was consolidated with Carabell v. United States

Army Corps' of Eng'rs, 546 U.S. 932 (2005).
132. Rapanos, 547 U.S. at 779 (Kennedy, J., concurring).

133. See id.
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nexus to other water bodies in order to fall under CWA protection as an adjacent wetland.'" Justice Kennedy stated that when the wetlands, by themselves
or in an amalgamation with similarly situated lands, significantly affect the chemical, physical, and biological integrity of navigable waters they satisfy tie significant nexus requirement " He further clarified that when the wetland's effects
on water quality are uncertain or insubstantial, then there is no significant nexus
with navigable waters.'"
At first glance it may appear that a significant nexus is a less substantial requirement than the continuous surface connection that the plurality opinion
espouses. Yet,Justice Kennedy explained how the continuous surface connection test would find CWAjurisdiction over waters in cases where the significant
nexus test would not.3 7 Justice Kennedy noted that, if continuous, the merest
trickle of water would cause a waterway or wetland to come under the regulation
of the CWA under Justice Scalia's approach, while irregular torrents of water
would not.'" Justice Kennedy further hypothesized a substantial but irregular
flowing waterway would not satisfy the plurality continuous surface connection
test, but would satisfy his significant nexus test.'31 Justice Kennedy argued that
excluding such irregular waterways, as Justice Scalia's test does, was not the intention of Congress because the language of the CWA does not suggest the
exclusion.'"
Justice Kennedy applied his test in two distinct situations to determine if a
wetland is included in the CWA's waters of the United States as an adjacent
wetland.'" First, Justice Kennedy stated that an adjacent wetland is within the
waters of the United States if it is adjacent to a water body that is navigable infact.' Second, he stated that if a wetland is adjacent to a non-navigable tributary
of navigable waters, then a case-by-case evaluation will determine if a significant
nexus exists.'3 Justice Kennedy argues that this limitation is necessary to ensure
that the CWA is not over broadly applied.'"
Thus, the test from Justice Kennedy's concurrence requires that adjacent
wetlands must either be adjacent to a navigable in-fact water body, or the wetland must be adjacent to a non-navigable tributary or other water body, and have
a significant nexus to a navigable waterway.'"
3. Justice Stevens' Dissent
The four Justices joining Justice Stevens' dissent concluded that the Court
Id. at 782.
I(.at 780.
Id.
at 769.
Sce id.
Id.at769-70.
139. Id. (stating that the Los Angeles River often looks like a dry roadway and releases such

134.
135.
136.
137.
138.

torrents of water, but this river would be excluded by Justice Scalia even though it pasCs the

significant nexus test).
140. Md.at770.
at 780, 782.
141. Sec id.
142. Id.at 780.
143. 1d.at 782.
144. Id.
at 780, 782.
145. Sce id.
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should uphold, under Chevron step two, the Corps of Engineers regulation under the CWA defining "adjacent," and that in this case under that regulation the
wetlands were part of the waters of the United States even though they were at
least eleven miles away from the nearest body of navigable water.'" Justice Stevens based his reasoning upon the concept that wetlands adjacent to tributaries
of traditionally navigable waterways need protection from pollutants like dredge
and fill material to preserve the quality of the nation's waters.'42 Therefore,Justice Stevens reasoned that the Corps of Engineers reasonably interpreted the
CWA in classifying the wetlands at issue as adjacent wetlands within the definition of waters of the United States.'" justice Stevens further explained that in
the Riverside Bayviewcase the Court interpreted the waters of the United States
as being traditionally navigable waters, tributaries of these waters, and wetlands
adjacent to both traditionally navigable waters and their tributaries.' 9 Therefore,
Justice Stevens reasoned that because the wetlands in this case were adjacent to
the tributaries of a traditionally navigable waterway, it was reasonable for the
Corps of Engineers to exercise jurisdiction over them as waters of the United
States.' °
Additionally, in his opinion, justice Stevens explained the nuances of the
meaning of adjacent regarding the position of wetlands to a water body.'' Beginning with the Court's prior interpretation of adjacent wetlands in Riverside
Bayjiew,Justice Stevens contended that the term adjacent does not imply that
there is a continuous surface connection between the wetland and its neighborInstead, he asserted that the term adjacent includes wetlands
ing waterway.'
that either form the border of, or are in reasonable proximity to, other waters
and this is why the Court in Riverside Bayview found the wetlands to be part of
waters of the United States.'" In the present case, justice Stevens argued the
wetlands at issue were adjacent to traditionally navigable waterways because they
abutted tributaries of traditionally navigable waters.' 4 Justice Stevens reasoned
that a wetland abutting a traditionally navigable water body is comparable to a
wetland abutting a tributary because in both cases the wetlands play an important role in the quality and chemical, physical, and biological integrity of the
adjacent waters. ' Furthermore,justice Stevens noted that even wetlands physically separated from such waters provide valuable functions such that considering them adjacent waters is appropriate.'" Justice Stevens supported this proposition by citing an example of a wetland separated by a benrin from adjacent
tributaries that still was important to downstream water quality.' 7 Agreeing with
the Corps of Engineers' interpretation of the term adjacent, and disagreeing with
146.
147.
148.
149.
150.
151.
152.
153.
154.
155.
156.
157.

Rapanos, 547 U.S. at 720, 788 (Stevens,J., dissenting).
Id.at 788.
Id.
Id. at 792.
Id.at 793, 796.
Seeid.at 792-93, 805-06.
Id. at 793.
Id.
Id. at 796.
Id.
Id.at 806.
Id.
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the other opinions in the case, Justice Stevens contended that wetlands are adjacent to navigable waterways if they play a role either directly affecting or by
influencing a tributary and the downstream physical, chemical, or biological integrity of the navigable waterway.'
J. THE 2008 AND 2011 EPA GUIDANCE MEMORANDUMS
The plurality opinion in Rapanos left the courts wondering which opinion
in the case is controlling.9 In an effort to provide some clarity and to shape
how the courts interpreted the Rapanos decision, in 2008 the EPA and Corps
of Engineers disseminated a guidance document adopting the approach that
lower courts can find CWA jurisdiction under either jusice Scalia's test orJusice Kennedy's test.' 0 Stating that waters are within the CWA's jurisdiction if
they are adjacent to navigable in-fact waters, the guidance defines adjacency elfier as: (1) an unbroken or shallow subsurface connection; (2) separation from
jurisdictional water bodies by berms or manmade barriers; or (3) a relatively
close geographic location supporting an inference of ecological connectedness."' The 2008 guidance further stales that a significant nexus is not required
for wetlands adjacent to relatively permanent non-navigable tributaries.' FollowingJustice Kennedy's concurrence, the guidance compares the aggregate effects of the wetlands at issue with other similarly situated wetlands in the area,
and concludes that it can affect navigable water bodies.'" The guidance itself is
not binding or entitled to any deference, but the regulations it describes are
binding and entitled to deference.' However, a district court found that the
2008 guidance is entitled to deference to the extent that it is persuasive.'5 Thus,
expert factual findings made pursuant to the guidance are entitled to deference
and can only be overturned if they are arbitrary and capricious. l
Unsatisfied with the level of clarity and predictability the 2008 guidance
brought to CWA stakeholders in the permitting process, the EPA and Corps
issued a revised dral't guidance in 2011.6 The 2011 guidance sought to make
Full use of the EPA and Corps' authority under the CWA, thereby increasing
the jurisdiction of waters falling under the CWA.' To accomplish this goal,
the 2011 guidance advised that if eitherJustice Scalia's test orJustice Kennedy's

158. See id.at 796, 805-06 (agreeing wilh fie Corps of Engincers defining adjacent as bordering, contiguous, or neighboring).
159. Damien M. Schiff, losi-Rapanos liIlouit, ABA TRENDs NEwsLETirER, Nov.-Dec. 2009,
at 12.

160. Id,
161. Id. at 13.
162. Id
163. Id.
164. Id. at 12.
165. Id. at 13 (citing Precon Dev. Corp. v. United States Anny Corps of Eng'rs, 633 F.3d 278,
291 (4th Cir. 2011)).
166. Id; Precon Dev. Corp. v. United States Anny Corps of Eng'rs, 633 F.3d 278, 296 (4th
Cir. 2011)).
167. Deborah L. Freeman & Steve Dougherty, New Tederi/ Guidanceon Idcntij'ing Waters
Protectedby he Clean WaterAc, COLO. LAW., Dec. 2011, at 65.
168. Id.
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test were satisfied, then the water body at issue would be under CWA jurisdiction."'" The 2011 guidance is broader than the 2008 guidance because it has an
expansive interpretation of the significant nexus test. ' Specifically, the 2011
guidance accepts a wider variety of evidence to demonstrate navigability, and
provides: (1) that the lack of a physical connection to ajurisdictional water body
cannot be used to show absence of a significant nexus; (2) that a hydrologic
connection is not required; and (3) that tie significant nexus test would allow
agencies to consider the water or wetland alone or in combination with other
waters/wetlands in the watershed."' If implemented as proposed, the scope of
CWA authority would increase substantially under the 2011 guidance."' However, the 2011 guidance never achieved the certainty and predictability the EPA
and the Corps of Engineers sought in applying CWA jurisdiction. "' It only
served to provide further quandaries for CWA stakeholders."'
K. THE EPA's PROPOSED AND FINAL RULE FOR WATERS OF THE UNITED

SrATs
On March 25, 2014, the EPA and Corps of Engineers proposed a new rule
that defined which waters fall under the CWA."' Although this rule never fully
went into effect, the EPA stated that the reason for the proposed rule was based
on the need to clarify what streams and wetlands are protected under the
CWA."' Subsequently, the EPA and the Corps of Engineers issued a final rule
that differed from the proposed rule defining the waters of the United States on
May 27, 2015.' In the EPA press release, the agency stated that for the CWA
to effectuate clean drinking water, the waters protected by the CWA needed to
be more "precisely defined and predictably determined.""' The EPA declared
that the rule was grounded in the law and most recent science. 7' In fact, a Corps
of Engineers spokeswoman stated that this rule was generational in impact as it
"completes another chapter in the history of the CWAI,]" and that it will provide "greater clarity, consistency, and predictability" when CWA jurisdiction is
disputed.'" All this occured despite the fact that this rule follows a previous
rule, which was in effect for just over a year.'"'

169.
170.
171.
172.
173.
posed
174.

Id.
See id. at 66-67.
Id. at 67.
Id.at 67-68.
See Water Quality Standards Regulatory Clarifications, 78 Fed. Reg. 171, 54,518 (proSept. 4, 2013) (to be codified at 40 C.F.R. pt. 131).
Id.

175. EPA and Army Corps of Enginccrs ClanTy Protection for Nation's Streams and Wetand Exclusions fron Clean Water Act Expanded by Proposal,
lands: Agnculture's Exenptons
ENVrL. PROT. AGENcY (Mar. 25, 2014), http://yosemite.epa.gov/opa/admpress.nsf/3881d73f4d4
aaa0b85257359003f5348/ae90dedd9595a02485257ca600557e30.
176. Id.
177. Clean Water Rule Protects Streams and Wetlands Criicalto Public Health, Communities,and Economy, ENvTI.. PROT. AGENCY (May 27, 2015), hiup://yosemite.epa.gov/opa/adiii
press.nsf/0/62295CDDD6C6B45685257E52004FAC97.
178. Id.
179. Id.
180. Id.
181. See Notice of Availability Regarding the Exemption From Perumitting Under Section
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The final rule does not provide that any one of the three opinions authored
in Rapanos decision establish jurisdiction lor the EPA or the Corps of Engineers, and it appears to retract some of the March 2014 proposed rule's guidance because there are changes to that rule in the explanation of the final rle.'2
While the final rule continues to include wetlands adjacent to a body of water
that has been traditionally protected by the CWA, and to define adjacent consistent with previous interpretations of the CWA (bordering, contiguous or
neighboring),"' it increases CWA jurisdiction to include "tributaies."" The
CWA has exercised jurisdiction over tributaries in the past if the tributary contributes a flow of water either directly or indirectly through another body of
water to traditionally navigable waters." In the final rule, tributaries are included if they "provide chemical, physical, or biological functions to downstream waters that meet the significant nexus standard ..... Additionally, the final
rule allows a case-by-case analysis of certain types of wetlands, such as pocosins,
western vernal pools, and prairie potholes, to determine if a significant nexus
exists to a water body covered by the CWA."6
III. THE EDDY CREATED BY RAPANOS AND EPA RULEMAKING
A. THE RAPANOS FALLOUlT
Due to the plurality opinion in the Rapanos case, lower courts have had a
diflicult time deternining which plurality opinion applies."' Specifically, lower
courts have had difficulty determining when a water body or wetland is within
the waters of the United States and therefore subject to the regulation of the
CWA."' Since no opinion carries a majority, lower courts have looked for other
ways to discern which test to use to coiply with Supremc Court precedent."'

404()0(1)(A) of the Clean Water Act to Certain Agricultural Conservation Practiccs, 79 Fed. Reg.
22,276 (Apr. 21, 2014) (explaining that although the EPA and Corps of Engineers were still accepting public comment the interpretive nile was already in ellect).
182. Clean Water Rule: )efinition of "Waters of the United States," 80 Fed. Reg. 37,05437,056 (June 29, 2015) (codified at 33 C.F.R. pt 328 & 40 C.F.R. pt. 110, 112, 116, 117, 122,
230, 232, 300, 302, 401); see ENvr. Ptor. AGENCY, supra note 177.
183. Clean Water Rule: Definition of "Waters of the United States;" Final Rule, 80 Fed. Reg.
37,058 (June 29, 2015) (to be codified at 33 C.F.R. pt. 328 & 40 C.F.R. pt. 110, 112, 11 t6, 117,
122, 230, 232, 300, 302,401).
184. Id.

185. Id.
186. See 33 C.F.R. § 328.5(c)(3) (2015).
187. Clean Water Rule: Definition of "Waters of the United States," 80 Fed. Reg. 37,058
(une 29, 2015) (to be codified at33 C.F.R. pt. 328 & 40 C.F.R. pt. 110, 112, 116, 117, 122, 230,
232, 300, 302, 401).
188. Id. at 37,059 (delining signilicant nexus as "significantly affect the chemical, physical, or
biological integrity of traditional navigable waters, interstate waters, or the territorial seas").
189. Adler, supra note 59.

190. Id. at 7-8.
191. Id. at 1.
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B. THE DIFFERING APPROACHES OF THE CIRCUIT COURTS
Lower courts utilize the Marks doctrine to decide controlling law in Supreme Court cases with only plurality and dissenting opinions." The Marks
doctrine states that when a divided court decides a case and no single rationale
enjoys a majority, then the holding of the court is viewed as the position taken
by the Justices who concurred on the narrowest grounds.'93 The Eleventh Circuit Court of Appeals attempted to apply Marks by seeking to identify the narrowest Rapanos concurrence.'94 The Robison court found that the significant
nexus test was the narrowest because it would not find CWA jurisdiction in
every circumstance that justice Scalia's two-part test would.'9" Furthermore, it
would also not confer blanket authority to the CWA like Justice Stevens' opinion could.'"
Alternatively, some courts apply both the continuous surface connection
test and the significant nexus test from Rapanos without constricting lower
courts to one of these tests exclusively, and therefore can hold that a wetland is
an adjacent wetland protected under the CWA if it satisfies either test.'" The
reasoning behind this approach is that if either test were met, then the dissenting
Justices would concur in judgment with the Justices who authored the plurality
and concurring opinions.' 9 Advocates of this approach suggest that where Justice Kennedy concludes CWA authority does not exist, there will be live votes
against CWA authority."' Furthermore, in some cases where Justice Kennedy
votes against CWA authority, he could be out voted by a margin of eight-to-one
if there was a slight surface connection."° Also, where the significant nexus test
is met but Justice Scalia's continuous surface connection test is not met, there
would be five votes upholding CWA jurisdiction."'
Another reason for applying this approach comes from Justice Stevens in
his Rapanos dissentY Justice Stevens states that all four Justices from the dissent would uphold jurisdiction when eitherjustice Scalia's orJustice Kennedy's
tests are satisfied.93 This allows lower courts to use either test as controlling

192. See Marks v. United States, 430 U.S. 188, 193 (1977) (quoting Gregg v. Georgia, 428
U.S. 153, 169 n.15 (1976)).
193. Id.
194. Sec United States v. Robison, 505 F.3d 1208, 1221 (11 th Cir. 2007); N. California River
Watch v. City of Healdsburg, 496 F.3d 993, 999-1000 (9th Cir. 2007); United States v. Gerke
Excavating Inc., 464 F.3d 723, 724-25 (7th Cir. 2006).
195. Id.
196. Id.
197. See Precon Dev. Corp. v. United States Anny Corps of Eng'rs, 633 F.3d 278, 288 (4th
Cir. 2011); United States v. Bailey, 571 F.3d 791, 799 (8th Cir. 2009); United States v..lohnson,
467 F.3d 56, 64 (1st Cir. 2006).
198. See Precon Dev. Corp., 633 F.3d at 288.
199. United States v. Cundiff, 555 F.3d 200, 209-10 (6th Cir. 2009) (explaining the five votes
as Justice Kennedy plus the four Justices from the plurality opinion) (quoting United States v.
Gerke Excavating, Inc., 464 F.3d 723, 725 (7th Cir. 2006)).
200. Id. (explaining that the plurality Justices would count for eight votes plus the dissenting

Justices).
201.

Id. (explaining that the five majoity votes would consist ofiJustice Kennedy plus the dis-

senting).
202. Sec Rapanos v. United States, 547 U.S. 715, 810 n.14 (2006) (StcvcnsJ., dissenting).
203. Id.
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IV. RIGHTING THE SHIP IN TROUBLED WATERS
The varying approaches to interpreting Rapanos suggest that regulatory and
judicial communities do not have a uniform method for determining which
United States waters are subject to CWAjurisdiction.' This lack of a uniform
methodology for lower courts has persisted since 2006, when he opinion was
issued.' This result has produced a lack of certainty for lower courts applying
Iapanos."' 7 In addition to this lack of certainty and predictability generated, the
lower courts have struggled to apply Marks, as evidenced by the two different
methods in determining which opinion(s) in Rapanos to follow.' Lower courts
need a certain and predictable method that determines which adjacent wetlands
are waters of the United States under CWA jurisdiction.
A. WETlAND FUNCTIONS APPROACH TO THE RAPANOS OPINION

Instead of using Marks, or selecting Justice Scalia's or justice Kennedy's
test, as a means for determining which opinion to apply, there is a better Fact
specific and case-by-case method that generally follows Justice Stevens' approach. ' This Article recommends a wetland functions approach for determining when an adjacent wetland is part of the waters of the United States. This
approach utilizes either justice Scalia's or Justice Kennedy's test depending on
the type of ecosystem service, or wetland function, that the wetland at issue provides. The method involves a three-step analysis.
The three-step framework first requires a detemination of the wetland's
predominant function. EPA listed wetland finctions are:
1.
2.
3.
4.
5.

Groundwater Recharge
Flood and erosion protection
Pollution reduction
Wildlife habitat
2
Economic importance
1

The second step applies either the continuous surface connection test, the
significant nexus test, and/or Justice Stevens' dissent. Below is a proposed list
204. See id.
205. SeeJennifer L. Bolger & Edward B. Witte, Post Rapanos: 7he Regulatory Miasma Engulling Isolated Wedands andthe Clean Water Act, A.B.A AcRic. MGMT. COMM. NEWSL. Aug.

2009 at 8, 10.
206.

See W. Blaine Early III, Court Pinds a "Silnficant Nexus" in Virginia Wetlnd Case,

A.B.A AcRIC. McMT. COMM. Nrtwsi. Dec. 2013, at 8, 10.
207. See id.
208. CornpareUnited States v.Johnson, 467 F.3d 56,61 (1st Cir. 2006), uitl United States v.
Robison, 505 F.3d 1208, 1221 (11 di Cir. 2007) (quoting Marks v. United States, 430 U.S. 188,
193 (1977)); See Early III, supranote 206, at 10.

209. Sce Rapanos v. United States, 547 U.S. 715, 810 n. 14 (2006) (Stevens, J., dissenting);
United States v. Evans, No. 3:05 CR 159J 32HTS 2006 WL 2221629, at * 19 (M.D. Fla. Aug. 2,
2006).
210.

Wetlands: An Introduction,ENVrL. PiRO'r. AGENCY, http://water.epa.gov/type/wedands

basic.cfin#importance (last visited Feb. 16, 2014).
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of each wetland function's corresponding Rapanos test:
Wedand Function
Ground water recharge
Flood and erosion protection

Rapanos Test
Continuous surface connection test
Continuous surface connection test
or the significant nexus test

Pollution reduction
Wildlife habitat

Significant nexus test "
Significant nexus test or the Corps of
Engineers' definition of "adjacent"
under
(as a reasonable interpretation
2
the Stevens' dissen)

Economic importance

Corps of Engineers' reasonable interpretation" '

The last step in this franework is to analyze if the wetland at issue satisfies
the test set forth in the corresponding Japanosopinion. How well the wetland
in question achieves a particular wetland function determines if the Rapanos
test is satisfied.
The subsections below explore each wetland function and determine which
Rapanostest should be applied when a particular wetland function is prevalent.
Lastly, for each particular wetland function, there is a discussion of a lower court
decision where a court has made a determination regarding whether an adjacent
wetland is within the waters of the United States. These discussions indicate
how courts make decisions as to whether a particular wetland is within CWA
jurisdiction on a basis that is similar to the recommended wetland functions
methodology.
B. GROUNDWATER RECHARGE
The groundwater recharge function allows wetlands to replenish the supply
of groundwater through infiltration and percolation of water above ground
down into the saturated zone."' Wetlands act as a permeable layer between the
surface and large storages or groundwater in aquifers." ' Thus, a wetland can act
as a natural sponge soaking up flood or surface water and transferring it into
groundwater.' In fact, tie storage capacity of wetlands is so enormous that it is
estimated that wetlands in South Carolina store 45.8 billion gallons of water." '
211. Rapanos,547 U.S. at 742; see ifra Part IV.B.
212. Rapanos, 547 at 780 (Kcnncdy,J., concurring); see infra Part IV.C.
213.

Rapanos,547 at 780; see infra Part IV.D.

214. Rapanos,547 at 780, 806 (KennedyJ., concurring) (Stevens,J., dissenting); see infra Part

IV.E.
215. Rapanos, 547 at 806 (Stevens,J., (issenting); sec infra Part IV.F.
216. U.S. CONG., OFICE OF TECH. ASsESSMF,,,r, OTA-O-206, WETLANDS- 7IEIR USEAND
REGuIATION 47 (1984).
217. See id. at 48.
218. Id.; MARK S. DENNISON, MITIGATION BANKING AND OTHER SmTATEGIES FOR
DEVELOPMENTANI) COMPLIANCE, WI.rI
7 NI)S MrrIGIvrON, at 3 (1997).
219. ENVrIL. Por. AGENCY, supainote 210.
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Once water saturates a wetland, it is released slowly, contributing to the base
flow of surface waters during dry periods. This slow release of water could be
characterized as a continuous, relatively permanent flow of water. Justice
Scalia's test should apply when deciding whether a wetland should be classified
as adjacent within CWA waters of the United States, and when the predominate
function perlonned by that wetland is groundwater recharge. This is because
Justice Scalia's test consists of two parts that also embody characteristics of
groundwater recharge."' Specifically, the slow release of water over a long period of time from a wetland can be viewed as a continuous surlace connection
to a nearby water body, which has a relatively permanent flow.'
Justice Scalia could have been describing a waterway fed by a wetland releasing stored groundwater under the continuous surface connection prong oF
his test because groundwater recharge is characterized by continuous flow.
Moreover, groundwater recharge's continuous release is slow, so adjacent waters to the wetland could be dry for a portion of the year. 4 A continuous release
of water that merely dampened the ground between a navigable waterway and
wetlands would fit the continuous surface connection test application.' Even
without a topical flow of water, the continuous surface test is satisfied if the waterway is dry because of an extraordinary condition like drought or if the waterway is routinely dry during certain parts of the year. " Additionally, Justice
Scalia's test should be applied when a wetland's primary function is groundwater
recharge due to the groundwater recharge's possible non-permanent nature of
the hydrological connection, there would be a "boundary-drawing problem" between where the water body ends and where land and the wedands begin.' It
is analogous to a seasonal river, which contains water for 290 days a year but
experiences dry periods, which Justice Scalia suggested could still be characterized as having a relatively permanent flow.' " Furthermore, since groundwater
recharge occurs slowly over a long period of time, connections between wetlands and navigable waters can be more than intermittent and physically remote,
but may not appear as more than irregular." Achieving more than an intermittent and physically remote connection with traditionally navigable waters is a
hallmark of satisfying Justice Scalia's test. Moreover, a wetland's constant recharge means that nearby waters could receive substantial enough additional
water to meet the definition of a traditional navigable waterway."' When a wetland is physically touching a navigable waterway, it abuts it, and Justice Scalia
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considers a wetland abutting a navigable waterway to be part of the waters of the
United States. " For these reasons, the groundwater recharge function of a wetland satisfies Justice Scalia's test by demonstrating a continuous surface connection to a water body with a relatively permanent flow.'
In Cundil; the Sixth Circuit Court of Appeals applied justice Scalia's test
to decide whether wetlands were sufficiently connected to a navigable river
through its tributaries.' The Corps of Engineers sought to prevent a landowner
and his son from discharging dredge or fill material into wetlands on their property. " The government contended that these wetlands were within the waters
of the United States because of their connection through tributaries of the
Green River, which eventually flows into the Ohio River.' The most prevalent
wetland function ascertainable in this case is groundwater recharge. "7 This is
apparent through the court's focus on a release of orange or red tinted water
that flowed continuously from wetlands to the Green River through its tributary,
Caney Creek.' The Sixth Circuit applied Justice Scalia's continuous surface
connection test to determine if the wetlands were waters of the United States.0'
The court accepted the district court's finding that a continuous surface connection existed, stating that, as previously noted, when dampness exists in the soil
connecting a wetland and a navigable in-fact waterway or its tributaries there is
a connection. " This continuous dampness is analogous to the slow release of
ground water, which is a hallmark of the groundwater recharge function. Furthermore, the court found that continuously saturated soil satisfied the continuous surface connection prong of justice Scalia's test."' Ultimately, the court
found that the wetlands were waters of the United States based on the continuous surface connection with a relatively permanent water body leading to navigable waters. ' The court could also have found the necessary surface connection and relative permanence of this connection through the examination of the
continuous release of water that accompanies groundwater recharge. " Therefore, a wedand function approach would lead to the same result as courts applyingJustice Scalia's test.
C. FLOOD AND ERosION PROTECTION

Another wetland function, which is similar to groundwater recharge and
focuses on wetlands facilitating the slow release of stored water, is the flood and
erosion protection function." This function appears when a wetland acts to
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trap excess rain, storm, or floodwater." Additionally, erosion protection occurs
when wetland plants keeps soil in place despite excess water." A wetland
providing this Function traps excess water as a matter of topography, which results from wetlands in low-lying areas naturally collecting excess water.4 ' Additionally, soil in an unsaturated wedland can provide excess capacity for storing
floodwaters." Overall, a wetland can function like a natural sponge, storing
excess water and slowly releasing it. " Also, trees, roots, and vegetation in a
wetland can slow the flow of floodwaters and distribute this water more evenly
over the flood plain, reducing the overall height of floodwaters.' Wetlands
reduce soil erosion by slowing excess water.' Furthermore, wetland vegetation
reduces erosion by holding soil in place." The flood and erosion protection
function is best characterized by the trapping and slow release of surface water.'
The braking action or slowing of excess water that is characteristic of flood
and erosion protection elicits Justice Scalia's test."5 This is because by slowing
and retaining floodwaters, wetlands may release water more evenly, and thus
continuously or pernanendy.5 Further, the continuous and permanent nature
of water flow between a wetland and a navigable body of water can be seen as
meeting the requirements of the Justice Scalia's test.' While this wetland function could cause a permanent flow of water, it will more likely result in a continuous flow after a flood or other heavy precipitation event. Boundary drawing
issues may occur when demarcation between bodies of water and wetlands becomes diflicult in the latter scenario, thereby necessitating implementation of
Justice Scalia's test." Furthermore, when a wetland soaks up additional water
from floods, it acts like a natural reservoir." That reservoir then releases water
at a lesser rate than it absorbs, increasing the likelihood that a continuous surface connection exists and that adjacent waterways will have a relatively permanent flow." Both the wetland's slowing and absorption of high water quantities,
along with retaining soil through wetland vegetation, meet the elements the plurality's test."" In fact, the absence of a surface connection does not undermine
satisfying Justice Scalia's test based on its application to seasonal rivers where a

visible surlace connection was similarly not present.'
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However, if flood and erosion protection is the predominant factor in the
wetlands at issue, Justice Scalia's test is not the only test that should be applied.
If the nature of the function is such that the wetlands prevent erosion through
vegetation holding river and stream banks in place, then the test in Justice Kennedy's concurrence in Rapamos should also apply."' This is because holding
soil in place along a waterway's edge demonstrates that wetlands, "either alone,
or in combination with similarly situated lands in the region, significantly affect
the chemical, physical, and biological integrity of other covered waters more
readily understood as 'navigable.'"" Through erosion protection, a wetland
significantly affects the physical and chemical integrity of nearby water bodies
because it maintains river or strean banks at the same position and keeps excess
sediment from entering the water bodies.2" Furthermore, when the nature of
the wetland function is absorption and floodwater storage (flood and erosion
protection), Justice Kennedy's significant nexus test should apply. This is true
because the slow release of excess water will increase volune in the adjacent
waterway, increasing the likelihood that tie wetland is adjacent to navigable infact waters.' Moreover, even if the increase in water due to the slow floodwater
release from a wetland does not render an adjacent waterway navigable, the wetland can still provide a significant nexus to the adjacent water body.' According
to Justice Kennedy, a significant nexus is demonstrated by showing the wetland's
chemical or physical effect on other non-navigable waters," Of course, under
Justice Kennedy's approach, in such a situation the effect of the wetlands on
non-navigable waters is evaluated on a case-by-case basis and not as a matter of
law. ' Justice Kennedy's "significant nexus" test should apply if evidence of a
wetland's predominant function most visibly points to flood and erosion protection.' The particular wetland at issue can still have a significant nexus under
a case-by-case determination if it is affects waters considered navigable, and
there is a significant connection to navigable waters through the increased volume of water, or if the wetland is not adjacent to a navigable water-way."
One case that seemingly applied both tests involved filling wetlands separated from a ditch linked to the Northwest River, a navigable waterway, by a
berm.' The court observed that while it could take the approach of applying
the test from either Justice Scalia's orJustice Kennedy's opinion in Rapanos,it
ultimately determined that the significant nexus test from Justice Kennedy's
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opinion was more applicable in this situation. 7 In this case, the Corps of Engineers showed that the wetlands stored 93,750 cubic feet of water, slowed water
velocities by 1.13 foot per second, and trapped sediment and organic material,
which would otherwise enter the waterway." This evinces a striking focus upon
the flood and erosion protection characteristics of excess water slowing and storage, and retaining of soil through the roots of vegetation." The court, in applying the significant nexus test, wrestled with whether the wetlands adequately
slowed the velocity of water heading down stream in order to effectuate a significant effect on the chemical and physical integrity of the waters." 5 Ultimately,
the court concluded that there was not enough evidence to show that the water
was significantly slowed in order to prevent soil erosion or that the wetland's
potential storage capacity was similar to the water actually held by the wetland.
Thus, the Court acknowledged that wetland function was present but that there7
was not enough evidence of that function to satisfy the significant nexus test.
This case valuably demonstrates how applying a wetland functions approach
can result in the court applying the correct Rapimos test even though the existence of the wetland function and the application of that corresponding test do
not lead to a finding of CWA jurisdiction over the wetlands at issue here. "
D. POLLUTION REDUCTION
The groundwater recharge and pollution reduction functions are similar to
the flood and erosion protection wetland function." The main characteristic of
a wedand's pollution reduction function is filtering out pollution that would otherwise end up in a waterway." The flood and erosion protection function is
similar in that it keeps excess soil and sediment out of the nearby waterway." '
Wetlands reduce pollution in a number of ways. " ' First, wetlands trap suspended solids, which are solid particles contained in water, by decreasing the
velocity of water flow and thereby decreasing the kinetic energy that these particles have, causing them to settle on the waterbed. 3 Excessive anounts ofthese
suspended particles can interfere with the growth of aquatic vegetation by blocking out needed sunlight and can smother bottom dwelling invertebrates, as well
as inhibit fish spawning. ' Additionally, the wetland lilters out toxic substances
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from water because the toxic substances can attach to suspended solids and setde.' Another way that wetlands reduce pollution in waterways is through trapping excessive amounts of nitrogen and phosphorous.' These chemicals are
necessary for the growth of algae and cause algae blooms when they grow in
excess, which leads to eventual decomposition, in turn reducing the level of
oxygen in the water, and making it harder for other organisms, such as fish, to
survive. 7 Wetlands contribute significantly to connected waterways' health
when performing these utilities.'
The wetland pollution reduction function is best encapsulated by Justice
Kennedy's concurrence in Japanos." The fact that wetlands can have an effect
or impact on adjacent and downstream waters through removing pollution is
reminiscent of the part of justice Kennedy's opinion rereming to wetlands as
"similarly situated lands in the region, significantly affectlingl the chemical,
physical, and biological integrity of other covered waters. . ."o In other words,
the pollution reduction function of a wetland would have a significant effect on
adjacent waters' chemical and biological integrity, demonstrating a significant
nexus." In performing the pollution reduction function, a wetland acts like a
wastewater facility, removing suspended solids, toxic substances, and other
chemicals that are not harmonious with the aquatic environment. " This process of removing harmful pollutants significantly affects the chemical and biological composition of nearby water bodies. " Thus, Justice Kennedy would
find that a significant nexus existed if a wetland removes pollutants or excess
sediment from the water, and therefore positively impacts the adjacent waters
by fostering a better habitat for fish and amnphibians. 4
In one rather salient example of a court focusing upon the pollution reduction function, a court applied Justice Kennedy's concurring opinion in determining whether wastewater discharged into a basalt pond, which included wetlands separated from a navigable in-fact waterway by a levee, was a discharge
into waters of the United States."' In N. Cal.Jiver Watch v. City ofHealdsbug,
the court elected to apply Justice Kennedy's test to determine if there was a
significant nexus between the basalt pond wetlands and the Russian River, a
navigable waterway.' In applying the significant nexus test, the court found a
demonstrated link between the chemical integrity of the pond and the Russian
River, which satisfied the test. "7 Specifically, the court found that while the wetlands were able to remove some chlorides from the sewage discharge into the
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pond, they could not remove all of them and the Russian river contained higher
chloride levels than it would otherwise have; therefore, there must be a chemical
connection between the pond and the river. " Thus, the Rapanos Court would
have found that the wetlands reduced pollution, the significant nexus test was
applicable, and the test was satisfied if it had used a wetlands function approach
in the facts of this case.' If the Court followed the approach advocated by this
paper, the court would have applied the same test as it did in the actual case.
E. WILrIIFE HABITAT
The most difficult wedand function to apply may be the wildlife habitat wetland function.' This is because it appears that a finding of jurisdiction under
the CWA with reference solely to bird or animal habitat seems contrary to the
decision in SWANCC, where the court struck down the migratory bird rule."
However, the wildlife habitat function is based on more than just a finding that
the wetland in question is habitat to migratory birds.a The function is characterized by the fact that many species of plants and animals are only found in
wetlands."' Some animals that are not found exclusively in wetlands are either
born only in wetlands or spend a portion of their maturation in wetlands."° Additionally, certain migratory birds are completely dependent on wetlands and
Therelore, the wildlife habitat function is
would go extinct without thn.
demonstrated by a wetland containing unique plants and animals that are known
to congregate in both the wetland and waterway at issue.
Biological or wildlife connections have been found between wetlands and
navigable water bodies where both share the samne species of wildlife."° The
common animal, plant, bird, and fish species that exist in a wetland, as well as
the adjacent navigable waterway, make both water features indistinguishable."
This provides a significant nexus between the wetlands and the adjacent waterway. " The significant nexus is satislied in this situation because the wetlands
alone, or in conjunction with other like lands in the area, significantly affect the
biological integrity of navigable waters covered under the CWA.' Therefore,
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the significant nexus test from Justice Kennedy's concurrence in Rapanos is the
most appropriate test to apply where a particular wetland's predominant wetland function is wildlife habitat."' To achieve the significant nexus that is required by Justice Kennedy's test, however, a particular wetland's wildlife habitat
must consist of more than habitat for migratory birds.3 ' A significant nexus was
not found in SWANCCbetween isolated ponds and navigable waterways, because the only biological connection was that the ponds served as habitat for
migratory birds. ' In order to demonstrate a sufficient connection to meet the
significant nexus test through a biological relationship, the wetlands must be
indistinguishable from the adjacent navigable waterway such that the two water
features cannot be separated ecologically." ' Therefore, in comparison with the
other wetland functions applying the significant nexus test, the connection required under the wildlife habitat function must rise to a more substantial level
in order to satisfy the test."
Courts could apply Justice Stevens' Rapanosdissent when the predominant
wetland function is wildlife habitat.3 ' Justice Stevens remarked in his Rapanos
dissent that while physically separated wetlands may perform less valuable functions than wetlands that abut a navigable water body, the wetlands might still
provide important downstream water quality benefits. ' He wrote that the determination of whether there was enough of a connection to warrant CWA jurisdiction should be leflt to the Corps of Engineers.3 ' Thus, if the biological
connection is sufficient, like in N. Cal. River Watch, yet is the only connection
between the wetlands and the adjacent waterway, then a finding of CWA jurisdiction would still be appropriate under the command of Rapanos"'
The previously discussed Ninth Circuit Court of Appeals N. Cal River
Watch decision addressed the issue of whether the wildlife function demonstrated that wetlands separated by a levee from a navigable waterway were within
the waters of the United States under the CWA.3 ' The court found that a biological connection to fish and bird species was the same in the wetlands and in
the nearby navigable river 3 While this was one of three connections the court
noted in determining that a significant nexus existed, which placed the wetlands
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under CWA jurisdiction, presumably the court would still have exercised jurisdiction based on a biological connection alone, because this biological connection may have still proved important enough to the downstream water quality of
the adjacent water body.' Though the court found CWA jurisdiction over the
wetlands at issue using a significant nexus analysis, it is conceivable that the court
would have come to the same result in this case if it had applied a wildlife habitat
function approach alone to decide the controversy.
F. ECONOMIC IMPORTANCE

The economic function of wedands is not intuitively apparent or as tangible
as the other functions, but it is just as valuable. Wetlands play an important role
in the economy by providing a vast number of commercial, animal, and recreational products." For example, the National Oceanic and Atmospheric Administration estimates that 40 million anglers spend about $45 billion dollars
every year on e(luipment, licenses, and other items in pursuing fishing activiies " ' In the commercial sector, the salmon industry was valued at $555 million
in 2010."' The economic connection to wetlands cannot be understated in this
industry, as salmbn depend on small streams that do not flow all year round
and that can be lound as far as 900 miles inland from the ocean." Outside of
fishing, 2.3 million hunters spend $1.3 billion dollars pursuing migratory birds
that depend on healthy wetlands to migrate. 2 Even farmers depend on the
fresh water supplied by wetlands to irrigate their crops."' Wetlands also contribute a myriad of products, medicines, recreational activities, and raw materials to the economy.
In cases where the economic function of wetlands is most prevalent,Justice
Stevens' dissent should be applied. This is because a wetland that has none of
the previously discussed wetland functions will likely not have an adjacent, configuous, or abutting connection to a navigable waterway. ' While a wetland that
is connected to a navigable waterway can have a significant impact on the water
(qualityof a nearby water body and its ecosystem, those wetlands that are not so
connected can still come under CWA jurisdiction and be protected from development or other uses.' Thus, where wetlands serve an important economic
purpose or provide substantial economic benefits, Justice Stevens' deference to
the Corps of Engineers and EPA's detennination is warranted."' For instance,
wetlands not connected to a navigable river can still produce a wide variety of
animals, plants, fish, and birds whose presence impacts the economy." While
'
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this impact may be less valuable than other functions brought about by a direct
connection to a navigable water body, it still could be enough of a connection
to warrant CWA protection by making the wetland an adjacent wetland within
the waters of the United States.
While no court would use Justice Stevens' dissent as the holding to be applied from Rapanos, there are courts that have used the reasoning from the
dissent to find a basis to uphold CWA jurisdiction.' In Benjauin v. Douglas
Ridge Rifle Club, earthen berms surrounding a shooting range separated the
range from wetlands and an intennittent creek, which connected with the Clackamas River over four miles away.' Dirt from the berns was deposited into the
creek, giving rise to a CWA violation for placing dredged or fill material into,
arguably, a CWA protected wetland.' One of the issues before the court was
whether the wetlands were under CWA jurisdiction; specifically, whether they
were adjacent to waters of the United States.' While the court found a hydrological connection between the creek and the Clackamas River, a navigable waterway, the court also found another connection based on the creek and the
wetlands function of serving as a spawning ground for salmon.' While the
court could have rested its holding solely on an ecological connection, implying
that the wildlife habitat function was present, it did specifically mention the value
of having salmon in the creek. " Therefore, it is reasonable to infer that the
economic function of the wetlands could have provided the basis for the court's
finding that the wetlands were part of the waters of the United States due to the
dependence of salmon on the wetlands at issue in this case. '
While it can be theorized that the court found CWA jurisdiction based on
the economic impact of a particular wetland, it is of note that the court in Benjamin also found that the creek met the significant nexus test from Justice Kennedy's concurrence in Rapanos.' Hence, it is clear that when applying the
economic function, based upon Justice Stevens' Rapanos dissent, in order to
find a connection with navigable waters, it cannot be the only basis for the connection."2 It is evident from this point that applying an economic importance
wetland function approach in conjunction with another wetland function, leads
to a finding within the waters of the United States.'

G. TYPE OF EVIDENCE NEEDED TO ESTABLISH A WETLANI)'S
PREDOMINANT FUNCTION

In applying the wetland functions approach, what type of evidence is re-
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quired to demonstrate the existence of a wetland function in a particular wetland? The courts have grappled with a similar question in determining what
type of evidence should be considered to show that a significant nexus exists"
The lower federal courts have held that both qualitative and quantitative evidence can be used to demonstrate that a significant nexus exists." In Cundit,
the government used expert testimony to establish a significant nexus between
the wetlands at issue and a nearby navigable waterway by showing that the wetlands performed significant ecological functions, which impacted the aquatic
environment of the river."' Thereby, the court used expert testimony, or qualitative evidence, to establish the existence of a significant nexus or a wetland
function."' Additionally, the court in N. Cal. River Watch allowed the Corps
of Engineers to present quantifiable data to demonstrate a significant nexus between wetlands and a nearby navigable waterway." Specifically, the Corps of
Engineers demonstrated that twenty-six percent of the water from the basalt
pond drained into the Russian River. " Thus, the Corps of Engineers established a hydrological connection and a significant nexus between the pond and
the Russian River." ° This decision allows the use of quantitative data to demonstrate a significant nexus or wetland function.' Therefore, these examples show
that either qualitative (expert testimony), quantitative (data/scientific report), or
both types of evidence can be used to satisfy one of the tests from the Rapanos
opinions, or to establish the existence of a wetland function."
H. WETLAND FIUNCTION ANALYSIS AND THE EPA'S FINAL RULE

Although this paper's previous discussion indicates how a wetland function
analysis relates to the plurality opinion in Rapanos,one must consider whether
the EPA's final rule that defines the waters of the United Slates would Forestall
this analysis. The answer to this question is: not necessarily. While the EPA's
final rule focuses on determining if an adjacent wetland falls under the protection of the CWA as being part of the waters of the United States, it uses reasoning from all three principal opinions in Rapanosfor support."
One of the most significant changes the final rule makes is increasing CWA
jurisdiction to tributaries that contribute flow to traditionally navigable waters if
they provide chemical, physical, or biological functions to downstream waters

344. See United States v. Cundiff, 555 F.3d 200, 211 (6th Cir. 2009).
345. Compare Cundifl, 555 F.3d at 210-11, uith N. Cal. River Watch v. City of Healdsburg,
496 F.3d 993, 1000 (9th Cir. 2007).
346. Cundil, 555 F.3d at 211.
347. Id.
348. N CaL River Watch, 496 F.3d at. 1000.
349. Id.
350. Id.
351. See id.
352. See Precon Dev. Corp., Inc. v. United States Army Corps of Eng'rs, 633 F.3d 278, 294

(2011).
353. See Clean Water Rule: Definition of "Waters of the United States;" Final Rule, 80 Fed.
Reg. at 37,064, 37,068, 37,076 (June 29, 2015) (to be codified at 40 C.F.R. pt. 110, 112, 116,
117, 122, 230, 232, 300, 302, and 401).
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that meet the significant nexus standard."4 The final rule continues to use Justice Kennedy's test detenrmining if tributaries are covered under the CWA,
providing room for using wetland functions as evidence of a water body providing a chemical, physical, or biological function to downstream waters. Chemical
functions can be an indication of groundwater recharge or pollution reduction,
anong other things."
In fact the final rule states that the covered tributaries are those that play an
important role in transporting not only water, but also sediments, organic matter, and organisms.' This further illustrates the applicability of the other wetland functions, like flood and erosion protection, wildlife habitat, and economic
importance, as showcasing a water body's inclusion under the CWA. "7
Does the court's reliance on Justice Kennedy's significant nexus test, now
codified in the final rule, and underlying reasoning mean that this is the only
test that should be relied on when applying Rapanosto future cases determining
CWA jurisdiction? " Not exactly. The significant nexus language in the final
rule, along with the rule's unchanged definition of "adjacent," undoubtedly
makes clear that adjacent waters are not required to abut navigable waters in
order to be a part of the waters of the United States." The final rule still encompasses Justice Scalia's continuous surface connection with a relatively permanent water body." ° The rule provides definitions for the terms intermittent
and perennial flow waterways." This is an effort to provide clarity for stakeholders in order to determine whether there is a continuous surface connection
like the one stated injustice Scalia's opinion. " Therefore, the result of the final
rule uses Justice Scalia's test; although, it does state that water flow alone is not
determinative of the impact and character on traditional navigable waters.'
Furthermore, the final rule goes so far as to incorporate some of Justice
Stevens' dissent.' The EPA acknowledges in the final rule that even if a wetland or water body is only marginally connected hydrologically through a subsurface connection, the proximity of the wedand to the adjacent water body is
taken into account in making a determination of whether the wetland is a protected adjacent wedand.' Thus, if an isolated wetland has a questionable connection to a navigable waterway, the Corps of Engineers could make a determination that the wedand is adjacent to the waterway if its proximity falls within
the scope of the final rule.' This draws on the reasoning of Justice Stevens in

354. Id. at 37,068-69.
355. Se supra Parts IV.b, d.
356. Clean Water Rule: Definition of"Waters of the United States;" supra note 175, at 37,068
357. See supra Parts IV.C, E-F.
358. See supra Parts IV.B, D.
359. Rapanos v. United States, 547 U.S. 715, 740-41; sec also Clean Water Rule: Delinition
of "Waters of the United States;" supranote 175, at 37,058.
360. Sec Clean Water Rule: Definition of "Waters of the United States;" supra note 175, at

37,076.
361. See id.
362.
363.
364.
365.
366.

See id.
See id. at 37,079.
Id.at 37,064.
Id.
Id.
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his Rapanos dissent that wetlands do not need to be contiguous or bordering in
order to be adjacent." Justice Stevens stated that the inquiry of whether wetlands are adjacent encompasses an analysis of reasonable proximity to navigable
waters.' Thus, a wetland can be adjacent to a nearby navigable water body even
if it seems that there is neither a direct hydrological connection nor a significant
nexus to the navigable waterway, such as when there is a space between them
comprised of soil."s Even in this situation, where there is a lack of such connections, Justice Stevens nevertheless found reasonable proximity that was sufficient for a wetland to be classified as adjacent, and thus protected by the
CWA" This demonstrates thatJustice Stevens' dissent in Rapanoscan be applied in making a determination that wetlands are adjacent to a navigable water
body."'
The final rule adopts parts of each Rapalnosopinion to a degree."' Therefore, using a wetlands function analysis to make future determinations regarding
whether a particular wetland is within CWAjurisdiction complies with the final
rule.
V. CONCLUSION
Although the judgment and opinions in the Rapanos case were issued nine
years ago, there still seems no uniform consensus on how to apply the opinions
in determining whether a particular wetland is protected under the CWA as
part ofthe waters of the United States."' The fact that the Rapimos opinions do
not espouse three different degrees of magnitude of connection between adjacent wetlands and waters of the United States makes application of the differing
tests difficult." Adding to this problem is the lack of consensus among the
courts as to how to apply the Marks doctrine to Rapanos, complicating how to
interpret the holding(s) of RapanosY Instead of tie optional, and somewhat
arbitrary methods of choosing an opinion based on Marks, or Justice Stevens'
remarks from his dissent in Rapanos, courts need a more concrete and predictable method of determining which opinion (s) to apply.7

367.

See Rapanos v. United States, 547 U.S. 715, 793 (Stevens, J., dissenting).

368.

Id.

369. See Clean Water Rule: )efinition of "Waters of the United States," supra note 175, at
37,064 (particularly scientific evidence derived from isolated waters such as pocosins, prairie potholes, and western vernal pools).
370. See Rapanos, 547 U.S. at 793 (Stevens, J., dissenting)
371. See Clean Water Rule: Delinition of "Waters of the United States," supra note 175, at
37,064.
372. See supr notes 367-69 and accompanying text.
373. Compare United States v. Robison, 505 F.3d 1208, 1221 (11 th Cir. 2007), with Precon
Dev. Corp., Inc. v. United States Ansy Corps of Eng'rs, 633 F.3d 278, 288 (4th Cir. 2011) iuod
United States v. Johnson, 467 F.3d 56, 66 (2006) and United States v. Cundilt, 555 F.3d 200,
209-10; see Bolger, supra note 203 at 8.
374. Rapanos, 547 U.S. at 742, 769 (Scalia, J., plurality opinion) (Kennedy, J., concurring)
(stating injustice Scalia's opinion that there must be a continuous surface connection to relatively
pemianent waters fbr there to be a significant nexus) (explaining that the significant nexus would
not apply where die continuous surface test would be met).
375. See supra Part IIl.B.
376. See Marks v. United States, 430 U.S. 188, 193 (1977); Rapanos, 547 U.S. at 810 n.14
(Stevens, J., dissenting); Robinson, 505 F.3d at 1221.
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This Article recommends that courts adopt a wetland functions approach
when applying the Rapanos case in making a determination of whether a particular wetland is protected under the CWA as an adjacent wetland that is part
of waters of the United States. This type of analysis better ensures that there is
some relationship between the wetland and nearby water bodies, which should
be the principal issue in determining if a particular wetland lalls within the waters of the United States as adjacent."' Additionally, the tests in the Rapanos
opinions, which are used to make the determination of whether a wetland function exists, are also contained within the EPA's final rule on waters of the United
States. " Because the tests from the various opinions in Rapanos are adopted
in the final rule, and this rule is designed to clarify the holding of Rapanos by
providing greater clarity for CWA stakeholders, this paper's proposed wetlands
functions analysis approach provides clarity mad predictability. 9 Furthermore,
a wetlands function approach will not force the courts to depart from the present method of applying Rapanos to determine which wetlands are protected
under the CWA as adjacent.' The demand for clarity, along with the certainty
that the proposed wetland functions approach offers, demonstrates that this
proposed wetlands function approach offers a better alternative than strictly applying Marks to Rapanosor following the approach suggested byJustice Stevens
in his Rapanosdissent, and is consistent with the EPA and Corps' interpretation
of the CWA. ' Consequently, this Article's proposed wedand functions approach should be used when making a determination of whether wetlands are
waters of the United States and under CWA jurisdiction.

377.
378.
379.
380.

See Discussion supra Parts IV.A-F.

381.

See supra notes 174-75 and accompanying text; Discussion supra Parts IV.B-E.

See Discussion Part IV.H.
Sec supra notes 174-75 and accompanying text; Discussion supra Parts IV.B-E.
See Discussion supra Parts IV.B-E.
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I. INTRODUCTION
Water, in various forms and for various uses, is essential for the continued
survival of humankind. Despite water's universal importance, the United Nations did not explicitly recognize water's importance until the release of the 2002
General Connent No. 15 to the International Covenant on Economic, Social,
and Cultural Rights, which identified water as a key component in meeting various human rights.' The recognition of this right forced water law and human
rights experts to work together to protect the human right and balance it against
competing water interests. Unfortunately, this protection of water only includes
the water needed "for personal and domestic uses."' The human right for agricultural water is left vulnerable and unprotected.
1. Comm. on Econ., Soc., & Cultural Rights, General Commrnnt /."7he Right to Water,
at 1, U.N. Doc. E/C. 12/2002/11 (lan. 20,2003), reprintedin Compilation of GeneralCommcnts
& GeneralRecommendations Adopted by Hunu Rights Treaty Bodies, at 105, U.N. Doc.

HRI/GEN/1/Rcv.6 (2003) ("The human right to water isindispensable for lea(lingalife in human
(lignity.").
2.

Id. at 1.
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Agriculture is the largest end user of water, consuming approximately 70
percent of available water 3 and 67 percent of the world's total water extraction.4
Although no international human right has ever explicitly included water used
in agriculture, this water contributes to individual liberty and human security5 as
well as impacts various human rights, such as the right to property, the right to
self-determination, the right to food, and the right to work. For instance, both
the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social, and Cultural Rights establish that under no circumstance "may a people be deprived of its own means of subsistence."' Agriculture accounts for approximately 30 percent of global employment.7 Water
is an essential element in agriculture and, consequently, as a means of subsistence for a large portion of the global population.8 Unfortunately, climate
change has the potential to significantly alter the water available for agriculture
and to infringe upon various human rights associated with this water.9 Developed countries must protect agricultural water to ensure protection of the human ight to subsistence, as well as all of tie other rights agricultural water use
affects.
Water used in agriculture affects more than just the right to food. The
depletion or significant alteration of agricultural water sources, whether due to
climate change or some other cause, could threaten both the world's ability to
feed itself" and the livelihood of over 30 percent of the world's population." If
developed countries do not protect agricultural water they will have no other
choice but to rely on other countries to help satisfy numerous human rights,
such as the right to food. A few theories actually endorse this system of reliance. 1 For instance, Virtual Water, a theory proposed by Tony Allen, encourages water-poor countries to abandon efforts to create their own sustainable water system, and instead rely exclusively on "virtual" water from water-rich

3. Erik B. Bluemel, 7he hnplications of Formulating a Human Right to Water, 31
ECOLOGY L.Q. 957, 1001 (2004).
4. Sandra L. Postel, Enitcring an Era of Water Scarcity: 7he Chdlcnges Ahead, 10
EcoLOGICAL. APPiCATION 941, 945 (2000).
5. See Comm. on Econ., Soc., & Cultural Rights, supra note 1, at 1-3.
6. G.A. Res. 2200A (XXI), Int'l Covenant on Civil & Political Rights, art. 11 2 (1966); G.A.

Res. 2200A (XXI), Int'l Covenant on Econ., Soc., & Cultural Rights, art. 1 2 (1966).
7. Work Development Indicators:3.2- Agnicultual Inputs, WORLD BANK, http://wdi.worl
dbank.org/tables/3.2 (last visited Nov. 14, 2015) Ihercinafter Agnculturallnputs].

8.

Id.

9. Connor, Richard, Introduction inUNESCO, World Water Assessment Programme &
U.N. Water, 7he UnitedNations World Water Development Report 4: Managing Water under
Uncertaintyand Risk 18 (2012).
10. STEPHANE HALLEGAITE E AL,., Chapter2: Bad Seed: Climate Change, Agiculture, and
Food Security, in SHOCK WAVES: MANAGING THE IMPACrS OF CIJMATE CHANGE ON POVFRI'Y

49-51 (2015).
11. AgriculturalInputs, supra note 7..
12. E/'g., Tony Allen, Watersheds and Problemsheds:Erplaining the Absence of Armed
Conflict Over Water in the Middle /st, 2 MIDDLE.E. REv. IN'r't. Ai.P.J. 49 (1998) (discussing
Virtual Water theory); International Decade for Action "Water for Ukc" 2005-20L5,
INTEGRATED WATER RES.MGMT., http://www.un.org/waterforlifedecade/iwn.shtnl (last visited
Nov. 14, 2015).
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countries for tie production of needed goods, such as food. This theory, however, assumes that all countries will prioritize international human rights over
their own economic interests, which is often not the case. Similar "cooperation"
systems for assets such as oil have demonstrated the dangers of relying on other
countries, particularly on developing or under-developed countries, for the production of important resources." The consequences of employing this system
for agricultural water are even more oninous; countries can survive without oil,
but not without food.
Agricultural water affects numerous hunan rights including the right to
"subsistence, the right to gain a living by work, and the right to development."' 5
If countries, however, protect agricultural water only within one of these rights,
then only the water needed for that right will receive protection and agricultural
water needed to neet a different hunan right, such as the right to development,
will not receive protection. This Article proposes to protect all agricultural water under one human right, rather than providing partial and disjointed protection through many human rights. Delining agricultural water within its own right
emancipates this water from the constraints of other human rights. Countries
could immediately address violations of the right to agricultural water because
they would not need a violation of some other overarching right to trigger protection for agricultural water. The human right to property also offers the best
possibility solution for managing competing interests regarding the right. As a
human right to property, the right to use a certain amount of water for agriculture becomes a civil and political right rather than an economic, social, and
cultural right or a collective or group right. By understanding water as a form
of property, agricultural water users may be able to tap into the existing protective frarnework surrounding the right and bolster the protection surrounding
this important use of water.

1H. A HUMAN RIGHT TO AGRICULTURAL WATER
A. EXISTENCE OF THE HUMAN RIGHT TO PROPERTY

Human rights are a category of the most basic, inalienable rights granted to
all persons, such as the right to life." Many domestic systems codify these rights
through constitutions or humnan rights legislation. Even if a domestic system
does not specifically recognie a human right, as a result of the inalienable quality of human rights, the rights are still guaranteed to all individuals through in
international law.'" Although the particular definitions of human rights vary be-

13.

Allen, supra 12, at 49-50.

14. See gencrailyVF1SSEIA CHAKAROVA, Oi, SUPPLY CRISIS: COOPERATION AND )ISCORD
IN THE WEST (2012) (discussing intra-state cooperation concerning oil).
15. Dinara Ziganshina, Rethinking the Concept of he Hunman Right to Water, 6 SANTA
CIARAJ. INT'I. L. 113,125 (2008) (footnotes omitted).
16. Universal Declaration of Human Rights preamble & art. 3 (Dec. 10, 1948).
17. See, e.g., USCONS]: amend. V (human right to lifeC); CONST. OFTHE PE.OILE's REPUBLIC
OF CHINA art. 33 (human right to nationality).
18. Although, due to a lack of eff ctive enforcement mechanisms, enforcement and the realization of these unarticulated rights is not guaranteed. Universal Declaration of Human Rights
preaml)le art. 2 (Dec. 10, 1948).
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tween jurisdictions, human rights are the rights required for basic human survival as well as a life of dignity.'" The existence of rights over property falls within
an individual's need for subsistence.'2 Recognition of this right was imperative
in the Formation of early societies, as no one would enter into a society without
the guarantee of protection over his or her right to property.' One can think of
the right to property as a right that helps hold the threads of society together as
it, in conjunction with contracts, forms the basis of any market economy.'
Recognition of property merely as a legal right, however, is insufficient to protect individual property rights.' This is true because "[p]rotection as a legal right
permits the efficient functioning of a market economy, but may, at the same
time... neglect important individual property interests. 4 Thus, the right must
receive a higher form of protection to foster autonomy and enable human security and societal empowernent.' As the right is inherent to all individuals by
virtue of their humanity alone, the right to property must also have protection
as a human ight."26
In 1948, the Universal Declaration on Human Rights acknowledged: "Everyone has the right to own property... land] [nmo one shall be arbitrarily deprived of his property." ' Since then, numerous international human rights documents have acknowledged the right to property. Existence of this right in
different cultures and societies illustrates the importance of the right in protecting various fundamental values such as human security, human dignity, and cultural preservation. Preservation of this human right facilitates the realization of
many other human rights such as the right to privacy or the right to an adequate
standard of living.
In society today, all formrs of national, regional, and international law contain property rights. Property rights enable sustainable socio-political development while promoting economic vitality.'2 These rights enable individuals to

19. Ziganshina, supra note 15, at 117; see also Francis Cheneval, PropertyRights as Humnm
Rights, in RFAIUZING PROPERTY RiGrs 11, 13 (Hernando de Soto & Francis Cheneval e(ls.,

2006).,
20.

Vanhorne's Lessee v. Dorrance, 2 U.S. 304, 310 (1795).

21.

Id.

22.

THEO R.G. VAN BANNING, THE HUMAN RIGrrrTO PROPERTY 2-3 (2002).

23. Id. at187.•
24. Id.at 185.
25. SeeJlody Williams, Human Rights, PropertyRiglts, andHulnan Securniy, inRFALIZING
PROPERTY RIGHTS 166, 174 (Hernando de Soto & Francis Cheneval eds., 2006).
26. See VAN BANNING, supra note 22, at 168 (Human rights are "characterised by being inherent in all human beings by virtue of their humanity alone.").
27. G.A. Res. 217 (1II) A, art 17, Universal Declaration of Human Rights art. 17 (Dec. 10,
1948).
28. Scc, e.g., EUR. COUNCIL, Protocolto the Convention for the P rotection of Human Rights

and Fundamental Freedoms,art 1,213 U.N.T.S. 262 (Mar. 20, 1952) Ihereinafter ECHR ProtocoA; African Charter on Human and Peoples' Rights art. 14, June 27, 1981, 1520 U.N.T.S.
217; Am. Convention on Human Rights art. 21, Nov. 21, 1969, 1144 U.N.T.S. 123; Convention
on the Elimination of All Forms of Discrimination Against Women art. 15, Dec. 18, 1979, 1249
U.N.T.S. 13; G.A. Res. 2106 (XX), annex, art. 5(d)(v), Int'l Convention on tie Elimination of

All Forms of Racial Discrimination (1966).
29. VAN BANNING, supra note 22, at 184, 186.
30. See Cheneval, supra note 19 at 14-15.
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provide for his or her subsistence.3 Both civil and common law frameworks
protect the right to property. Civil law historically viewed property rights in
absolute terms, meaning the owner enjoyed only the rights specifically codified
in the civil code, while common law systems, on the other hand, historically
recognized property rights in relative terms, defining the owner's property rights
relative to the rights of other members of society."2 Both approaches recognize
the rights of owners to possess, use, and enjoy their property.'
B. REQUIREMENTS OF THE HUMAN RIGHT TO PROPERTY
To pass muster as a human right, a property right must be precise enough
so as to identify the holder of the right, the right itself, and a duty bearer." The
nature of the property is irrelevant, so long as die property is quantifiable, concrete, and precise.' The human right to property includes any property that
enables life and preserves individual liberty." Thus, because the nature oFproperty is irrelevant, the human right exists whenever property exists. This human
right only protects existing property: it does not create a right to acquire property.37 An individual can only invoke a right if he or she has property, making
property owners the relevant holder of the right.
The major contemporary property theories agree that individuals have
rights to property when the individual has the rights to acquire, use, and dispose
of a particular possession. " The right to acquire, use, or dispose of a possession
can arise over time or can receive acknowledgment by a legal system, but property exists regardless of a legal acknowledgement of the right." Any preserved,
consistent, private use of a certain possession, recognized by a legal system, by
other potential users, or merely by the individual, is indicative of the existence
of property."0 An individual can demonstrate his or her property ownership by
possessing the ability to transfer his or her rights over the property." If an individual has the authority to transfer his or her acquisition, usage, or disposal
rights, whether in part or in whole, then that individual can be said to have ownership of the relevant possession."2

31. VAN BANNING, supranote 22, at 186; Cheneval, supra note 19, at 11.
32. VAN BANNING, supranote 22, at 14; Jos6 M. Palli, PropertyRights and Human bightsin
the Americas, in REALIZING PROPERTY RIGHTS 147, 150 (Hernando de Soto & Francis Cheneval
eds., 2006). See, e.g. CODE CiViL. [C. CIV.I (Fr.) ("Ownership is the right to enjoy and dispose of
things in the most absolute manner, provided they are not used in a way prohibited by statutes or
regulations"); Rakas v. Illinois, 439 U.S. 128, 143, (1978) ("One of die main rights attaching to
property is the right to exclude others").
33. Property,BLACK'S LAW DI(TrIONARY (10th ed. 2014).
34.

VAN BANNING, supra note 22, at 171.

35.

Id.

36.

DEBORAH ROOK, PROPiRTY LAW AND HUMAN RIGHTS 8 (2001).

37. Id. at 5.
38. Adam Mossoff, What Is Property?Puttingthe Pieces Back Together,45 ARIZ. L. REV.
371, 372-89 (2003) (discussing the conception of property in the bundle theory, exclusion theory,
and integrated theory).
39. See id. at 381-89.
40. Id. at 380.
41. Id. at 392 (quoting HUGO GROTIUS, DEjJURE BELI AC PAcis LIBRI TIEs 260 (Francis
W. Kelsey trans., 1925) (1625).
42. Id.
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Concerning the human right to property, states, as duty bearer must equally
respect, protect, and fulfill the property right of individuals within the bearer's
jurisdiction.' States must respect and protect an individual's enjoyment of his
or her quantifiable property against state and external interference." Additionally, states have a duty to establish a system that enables the right to be enjoyed
by the iajority of people within its jurisdiction.' This framework must recognize and uphold the right as well as establish when derogation can occur.' Failure to maintain a legal protection system, which balances the needs of society
and the individual's rights to freely use and enjoy his or her property, infringes
upon individual autonomy and upon the human right to property."
The human right to property is a fundamental, rather than an absolute
right," which allows for the derogation of the right when the derogation is for a
public good or common interest.' In fact, "virtually no other human right is
subject to the more qualifications and limitations." 0 A common fonn of derogation from property rights is eminent domain.' Governments can claim eminent domain over an individual's property when the government deems the
public needs the property for its own use. " "Public use" generally means use
by the public or a public entity and for a purpose that furthers the good of society." Any expropriation of an individual's property rights must follow relevant
procedures set in law, and must be "in the public interest and subject to the
payment of just, and satisfactory compensation."' Unlawful, arbitrary, complete, or uncompensated expropriation of property violates the human right to
property."
C. IDENTIFYING A FORM OF PROPERTY WITHIN AGRICULTIRAL WATER
AS PROPERTY
Many countries have characterized water as property and manage water
within the framework of property law. ' Recently, some jurisdictions have
passed laws prohibiting state ad individual ownership of water in attempts to
43. See, e.g., G.A. Res. 2200A (XXI), supra note 6, art. 1, art. 2;.
44.
45.
46.
47.
48.
49.

VAN BANNING, supra note 22, at 168-69.
Cheneval, supra note 19, at 14-15.
G.A. Res. 2200A (XXI) an. 2, supra note 6..
VAN BANNING, supra note 22, at 182.
See ROOK, supra note 36, at 6,8.
See Eric R. Clacys, P-uhlic-UscLimitations andNaturalPropertyRight, 2004 MICH. ST.

L. REV. 877, 884 (2004).
50. VAN BANNING, supra note 22, at 3.
51. Clacys, supra note 49, at 894.
52. Id.
53. Id.at 896, 905.
54. Jean du Plessis & Scott Leckie, PropertyRights and the Need for More Inclusive Concepts, Laws, Policies, and Practices in REALIZING PROPERTY RIGI-rs 194, 198 (Hernando de
Soto & Francis Cheneval eds., 2006).
55. VAN BANNING, supra note 22, at 185.
56. See, e.g., STEFAN KUKS, THE EvOLLUrON OF THE NATIONAL WATER REGIME IN THE
NErHERLANDS 10 (2002) (discussing Dutch conception of water as property); Eyal Benvenisti,
Collective Action in the UthriationofShared Freshwater:7he Challenges ofInternationalWater

Resources Law, 90 AM. J. INT'L L. 384, 390 (1996) (discussing international water property
schemes); John E. Ethell, Irnation:Property in Water Rights andDitches, 85 CFNr. LJ. 226
(1917) (discussing property rights of water in the United States).
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protect water against over-exploitation and other threats." Regardless of a state's
policy on water ownership, actual ownership of water is useless: ownership of
water would grant an individual the right to own a specific particle of water; once
an individual uses this particle, whether as drinking water or irrigation, the individual's ownership rights would disappear. Accordingly, one should understand ownership of water not as ownership over actual water or a water source,
but rather ownership over a specific water use. When the ownership of a water
use is sulliciendy precise, this ownership triggers the human rights associated
with property.'
Property rights arise when an individual has a right to a use and the ability
to transfer those rights.5 Accordingly, individuals can obtain property rights
over the specific usage rate of water so long as the individual has the ability to
legally transfer those rights. An individual can establish these rights any time he
or she can claim and prove an uncontested right to use a specified anount of
water. ° Some countries have an established permit system to quantify and track
various uses of water.' Permits and licenses give individuals a right to use a
specified anount of water and are often freely transferrable to third parties.
Other countries leave water unregulated or allocated exclusively on a first-comefirst-serve basis.' In these countries, identifying the specific or precise use may
be impossible, thereby limiting the application of the human right to agricultural
water use in those countries.
Occasionally, governments limit or qualify water rights through government
agencies"; however, these restrictions do not take away the human rights status.
Although owners do not necessarily have unlimited rights with respect to their
property, they usually have the right to transfer their property in part or in whole
to a third party.' Once an individual can identify a water use as his or her
property, whether qualified or unlimited, the states must respect and protect an
individual's human right to use water to the same extent that the state protects
other human rights.

57. Se, e.g., United States v. Chandler-Dunbau Water Power Co. 229 U.S. 53, 69 (1913);
Art. 5.3 para 20 BW.
58. See supra notes 30-33 and accompanying text.
59. 5ee, e.g., Santa Fe Trail Ranches Property Owners Ass'n. v. Simpson, 990 P.2d 6, 5354 (Colo. 1999).
60. EIg., Joseph W. Dellapenna, United States: 7he Allocation of Surlhce Waters, in THE
EvoLurION OF THE LAW AND POLITICS OF WATER 189, 196 (Joseph W. Dellapenna & joyceta
Gupta eds., 2009) (discussing U.S. evolution of prior appropriation doctrine with miner's rule of
"first in time is first in right").
61. See, e.g., H.F.M.W. VAN RU5ICK & HJ.M. HAVEKES, EUROPEAN AND DUTCH WATER
LAW 113 (2012).
62. STEPHEN HODGSON, MODERN WATER RIGHTS: THEORY AND PRACTICE, 14, 72 (2006);
see, e.g., Kidd v. Laird, 15 Cal. 161, 181 (Cal. 1860) (discussing transfer of water rights in California, a state with water permits).
63. See, e.g., FRANCOIS MOI,E ET Al., BALANCING IRRIGATION ANI) HYDROPOWER: CASE
STUDY FROM SOUTHERN SRI LANKA 25-26 (2005); Philippe Cullet, Water Law in India: Overview of lExisting FPvunework and Proposed Refo ms, INTERNATIONAL ENVIRONMENTAL LAW
RtFSEARCH CENTRE 12 (2007), http://www.iclrc.org/contcnt/w070l.pdf (groundwater usage is unregulated, and proposed regulations allocated on a first-come-lirst-serve basis, giving no priority
to domestic or other uses of water).
64. See, e.g., CAL. WATER CODE§ 100 (West 2015).
65. .Sece Mossoll, supranote 38, at 392.
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I. CALIFORNIA CASE STUDY
Water users have appropriated nearly all of the major river systems in California-the rivers have no additional water to give." The over-allocation of
these rivers resulted in California's second largest river, the San Joaquin River,
running dry for 60 miles for 50 years. 7 Unfortunately, many water basins suffer
pumping some water basins more than the
from overuse.' Water users are
replenishing runoff they receive. 6 9 Environmental restrictions have irreversibly
cut the amount of water available for California agriculture by expropriating and
reallocating a portion of California's water for environmental protection." This
over-allocation and overuse of water has resulted in "high levels of baseline water stress," and so any decrease in water available automatically results in water
deficits throughout the state.'
California agriculture holds a prominent role in both U.S. and international
agricultural market." In the United States, California has been the leading agricultural producer for fifty years, collecting more than 30 percent more agriculture revenue than any other state. Although most farms in California average
less than 311 acres," overall California agriculture water users consume approximately 80 percent of the state's developed supply of water. ' According to the
United States Department of Agriculture ("USDA"), 96 percent of farms in the
United States are family or individually owned and are responsible for more
than 80 percent of U.S. agricultural products. 6 Throughout California, frequent
water shortages have caused detrimental effects, particularly affecting these
small agricultural operations." Unfortunately, climate change estimates predict

66. California Water: Is your CJity Planniug br the Futurc?, NAT'L. RiEs. DEF. COUNCIl,
http://www.nrdc.org/water/california-water-systems/ (last visited Nov. 5, 2015) [hereinafter
NRDC, Calitbrnia Wated (input any California city).
67. Id.
68. Id.
69. Id. (discussing San Francisco Bay-Delta).
70. Duane Paul, Agriculturld Economics of the Pacitic States: Soine Continbutions of&
Threats to California Agriculture, Bus. Fj., http://www.bizi'o-u.org/journalwwwjournalDP
002.hun (last visited Nov. 5, 2015) ("Rather than a 27 percent average water shortage in the last
drought, California agriculture would suffer a 50 percent shortage now because of
environmentally-based restrictions."); see also Gary W. Sawyers, Recent Regulatory Actions
Affecting Agricultural Water Supplies in California 6, http://aic.ucdavis.edu/events/outdook05/
SawycrRegulatory.pdf (last visited Nov. 5, 2015) [hereinafter Sawyers, RecentActionsl.
71. Andrew Maddocks et al., Drought is Only One Explanation lbr California "sWater
Crisis, WORLD RES. INST., (Mar. 27, 2014), http://www.wri.org/blog/2014/03/drought-only-oneexplanation-california's-water-ciisis.
72. Paul, supra note 70.
73. NRDC, California Water, supranote 66; see also Farm Water and the Economy: California Agriculture is Unique inthe World, CAL. FARM WATER COAL, http://www.anrmwater
.org/new/Iearn-morc/farm-water-and-thc-economy (last visited Nov. 5, 2015) ("California's crop
majority of California farms are small, family-owned
value in 2010 totaled $27.7 billion.... lhe
operations. Approximately 44 percent of the state's Farms had sales of less than $10,000.").
74. Id.
75. NRDC, California Water, supra note 66.
76. James MacDonald, FarnilyFanningin the United States, U.S. DEP'T OF AGRIc. ECON.
REs. SFiv. (Mar. 4, 2014), http://www.crs.usda.gov/aniber-waves/2014-iimarch/faniily-farming-inthe-unitcd-states.aspx#.VjvLmn IR-Dvk.
77. See Sam Sanders, Drought May Cost California's FannersAhnost $3 Billion in 201.,3
NAT'L. PUB. RADIO (June 3, 2015, 5:46 PM), http://www.npr.org/secions/diesalt/2015/06/03/41
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California will soon experience an average of 5 to 10 percent decrease in rainfall
and more instances of severe weather, such as extreme droughts.78 Overall, California likely will experience a minimum of live million acre-feet water shortage
by the year 2025." During 2009 and 2010, California experienced one of its
most signilicant droughts.' The reduced water supply resulted in unemployment rates of 45 percent and an estimated economic output loss totaling between $586.7 million and $796 million.8' In 2012, California suffered another
drought, worse than the drought in2009 and 2010, which has caused the state
to lose a considerable amount of its water supply." Even with groundwater
pumping and water transfers, a 2014 study by the UC Davis Center for Watershed Sciences predicted that overall water shortage would cut approximately
15,000jobs in the Central Valley alone.' The California Farm Water Coalition
predicted that farmers would leave at a nininum eight hundred thousand acres
in the Central Valley unplanted, causing on-farn production losses of between
$1.7 and $3.56 billion depending on alternative water source availability.' The
repercussion of this agricultural water shortage caused the state economy to lose
at least $7.48 billion.'
A. CURRENT SOLUTIONS AND POTENTIAL REMEDIES

The California government has not turned a blind eye to these numerous
water shortage problems. The legislature has recognized the global importance
of California agriculture by offering protection of farmers' ights.' California
gives agricultural water uses high priority status, second only to domestic uses."
This priority status, however, is not as beneficial as it first appears. According
to the California Supreme Court, domestic purposes include water "consumption lor the sustenance of human beings, for household conveniences, and for
the care of livestock." Domestic purposes can even incorporate water used by
"hotels, apartment houses, boarding houses, auto canps or resorts."" In other
1802252/drought-nay-cost-calilornias-farners-dmost-3-billion-in-2015.
78. See NRDC, Caiforiua Water, suprahotc 66.
79. Sawyers, Recent Actions, supn; note 70, at 7.
80. CAL. DEP'T OF WATER REs., Chapter 1: Introduction and Selling, in CALIFORNIA'S
MoSr SIGNIFICANT DROUGHTS: COMPARING HISTORICAL. AND RECENrr CONDrTIONS 2 (2015).
81. See Ium Water and the Economy: CalitoiniaAgriculture i. Uniquc in the World, supra
note 73.
82. Dvought 2014: What You Need to Know, Ass'N. OF CAL,. WATER AGENCI.'s, htIp://
www.saveourh2o.org/contenl/Drought201l4WhatYouNeedtoKnowhttps://perma.cc/B7A-JRKT
(last visited Nov. 5, 2015).
83. Scientilsts Forecast Economic lmpact5 of the )rought on Central Valley Agculture,
REGENTS OF UC DAVIS CAMPUS NEWS, May 19, 2014, http://news.ucdavis.edt/s(rch/news_
detail.IassoPid=10933 [hereinateir Central ValeyAgiculture.
84. 3/18/14: Istimate of Unplanted Acres.Jumps to 800,000; Consumers Expected to leel
Impacts, CAL. FARM WATER COAl,. (Mar. 18, 2014), http://www.[armwater.org/new/new-31814estimate-of-unplanted-acres-jumps-to-800000-consumers-xpeectcd-to-feel-impacts.

85. Id.
86. Sharon Bernstein, California to Ease Water Resaictions in Move to Help Farmers,
REIJrERS (Mar. 18, 2014, 11:08 PM), ittp://www.reuters.com/article/2014/03/19/us-usa-califor
nia-drought-idUSBREA2HO3720140319.

87.

CAI,. WATER CODE § 106 (West 2015).

88.
89.

Prather v. Hoberg, 150 P.2d 405, 412 (Cal. 1944).
Id at.412 (citation omitted).
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words, in adherence with California's priority status requirements, water used
merely for the functioning of a lavish hotel or for almost any household convenience has priority over the water needed for basic agriculture. Thus, despite
the priority status, the reality is that water used for irrigation does not have any
higher status than other riparian uses."' In fact, farmers hold "some of the weakest water rights in the state."" For instance, the priority status has failed to protect agriculture during times of drought or water scarcities." Recently, the
drought that began in 2012 has limited farmers' water allocations." Because of
the extended drought, many agricultural areas continue to be deprived of their
annual water allocation, 4
Farmers have historically been able to use groundwater to fill the gap created by unallocated water.' Yet, while the state regulates surface water to the
last drop, there was no statewide regulatory system managing or protecting
groundwater use and allocation until 2014.' The lack of regulation has allowed
water users to pump groundwater at extremely high rates of extraction for too
long, preventing underground rivers and aquifers from replenishing their water
levels." Consequently, groundwater can no longer provide adequate water for
agriculture, " and this inevitably forces farmers to seek water transfers costing ten
times more than the usual water supply."
California is attempting to remedy the agricultural water shortages by permitting large scale and long-term water transfers."' Water transfers are already
common practice throughout the state."' In fact, transfers out of the San Francisco Bay Delta supply most of the water used in California's Central Valley."'

90. See Miller & Lux, Inc. v. Enter. Canal & Land Co., 147 P. 567, 576 (Cal. 1915).
91. .jim Carlton, California Farmers Feel Pain: Water Allowance Cut Amid Unusually Dry
Winter, Choking Key ?egkpn 's Rcbound, WAL. ST.J. (Mar. 25, 2012 8:42 PM), htp://www.wsj.
coni/articles/SB 1000142405270230381290457729633000
2529626.
92.

SeeJim Carlton & Ilan Brat, Calitjrnia )rought Leaves Few Farmers Unscathed, WAI.I,

ST.J. (July 13, 2015, 1:50 PM), http://www.wsj.coni/articles/califonia-drought-leaves-iw-farmcrsunscathed- 1436809802 (discussing impact of drought on both senior and junior water rights holders).
93. News Release: Reclamation Announces Update to 2014 CVP Water Supply for Settlement ContractorsaJd Refuges, U.S. DEP'T OF INTERIOR BURAU OF RECIAMA'I'ION (Apr. 18,
2014), http://www.usbr.gov/newsroom/ncwsrelease/detai.cfii?
RecordID=46565.
94. See id, Central Valley Agn'culturc, supranote 83; Dale Kasler & Phillip Reese, California
Farmcrs Brace for More Water Cuts, THE SACRAMENTO BEE (June 2, 2015) http://www.sacce.
com/news/state/california/water-and-drought/article22926591 .htmnl.
95. See Sandra Postel, Groundwater Depletion in Colorado River Basin Poses Big Risk to?
Water Security, NAT'L GEOGRAPHIC Ouly 30, 2014), http://voices.nationalgeog-apliic.com/2014

/07/30/groundwaer-depetin-in-colorad-river-basi-adds-big-risks-t-water-secuirity/.
96. See Sustainable Groundwater Managment Act of 2014 (2014); Sawyers, Recent Actions,
supranote 70, at 8.
97. Id.

98.

Cental Valley Agriculture, supra note 83.

99. Sawyers, Recent Actions, supra note 70, at 5.
100. Id. at 5-6.
101. Id. at 5.
102. See NRDC, Calilbia Water,supra note 66.
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Due to statewide water shortages, however, transfers no longer provide adequate water to protect agricultural water users." Moreover, most long-term
transfers actually move water out of agricultural areas rather than protect the
water in agriculture.'"' For instance, the Monterey Amendments to State Water
Project has transferred 114,000 acre-feet of Kern County's water out of inigation and into urban uses.' The Environmental Water Account has purchased
water traditionally used for irrigation from all over the state for environmental
protection uses.'" The Environmental Water Account, other environmental
water users, and the majority of urban water users are able to pay above market
prices For their water needs.'' These environmental and urban water users, by
purchasing water at higher prices, are increasing the cost of water beyond that
which most agricultural trners can afford.'" As a result, environmental mad
urban water users are coercing many of fariners into selling their water rights
and transferring more water away from agricultural uses.'" The number of farmers mad other agricultural water tsers who have sold their water rights has ultimately encouraged urban and environmental users to think of agricultural water
as a "reservoir" of water to meet growing demands." Additionally, transfer of
water could alter the downstream composition of the water, and create an envirolnent that no longer supports the traditional ecosystem of the water source."
This change could result in the disappearance of fish populations thereby destroying any water-dependent livelihood of downstream users. " '
California's years of mismanagement of its water supply have caused numerous problems with water in the state.' In attempts to rectil; this situation,
the government has begun to utilize its expansive eminent domain powers."' As
1

103.

Bob Moffit & Amy Quinton, Nels Reduce Water Allocation Jbr Caitbria, CAPITOL

PUBLIC RADIO (Feb. 27, 2015) http://www.capradio.org/articles/2015/02/27/feds-rcduce-waer-

alocation-for-cdifornia/; Matt, Weiser, J4Eds Say Many Centrl Valcy Fatrnrs Will Get No
Water Deliveres, THE SACRAMENTO BEE (Feb. 27, 2015), http://www.sacbee.com/news/ocal/
environment/article I 1355200.htnil; Alex Breitler, DclaP armners: Voluntary Water Cuts Pay 011,
RECORDNET (Sept. 30, 2015), htp://www.recordnet.comn/ rticle/20150930/NEWS/ 150939964/
101094/A_NEWS?rssfeed=true (farmers voluntarily agreed to water cuts because of the drought
in order to limit total amount of water withheld).
104. HEATHER COOLEY E.T AL., IMPACTS OF CALIFORNIA'S ONGOING DROUGITr:
AGRICUI:rURF. 14 (2015).
105. Sawyers, Recent Actions, supra note 70, at 6.
106. Environmental Water Accoun, U.S. DEP'T OF THE INTERIOR BUREAU OF
RECLAMATION (Apr. 22, 2008), http://www.ushr.gov/mp/EWA/ (last updated Sept. 26, 2012).
107. See Sawyers, Recent Actions, supra note 70, at 5.
108. See Tim Hearden, Calif Farmis to Go willout Federal Water Againl in 2015, CAI'rrAI.
PRFss (Feb. 27, 2015, 5:28 PM), http://www.capitalpress.com/Califoniai20150227/calif-fannsto-go-without-federal-water-again-i n-2015.
109. See Sawyers, Recent Actions, supra note 70, at 5.
110. Id. at 5.
111. See NRDC, Calilbirnia14Water, supra note 66 ("The San Joaquin River and its tributaries
have too many users clamoring for a dwindling amount of wicr.... The San joaquin's low flows
make the presence of pesticides and other pollutants more concentrated and threaten fisheries.").
112. SeeZiganshina, supranote 15, at 126.
113. See, e.g., NRDC, Calilbntia Water, supra note 66 (discussing mismanagement of San
Joaquin River).
114. See Michael Hiltzik, Golden State Water Tries to Drown Clarvmont Ballot Mcasure,
L.A. TIMF-s (Oct. 25, 2014, 11:19 AM), http://www.lafines.coin/business/hiltzik/la-fi-hilt.ik20141026-column.htnl.
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a result, the government may confiscate previously granted water rights without
just compensation, including numerous water rights historically considered beyond the reach of the government.'" Further, the government has instituted
' 6
many new water laws governing water use and reallocation of water rights.
Even though these changes seek to protect the future of California water, they
infringe upon the rights of current users."' Unfortunately, most of these changes
occurred as non-compensable regulations, despite the adverse effects the
changes or regulations have on existing water rights."8 These changes have only
further encouraged agricultural water users to hastily sell their water rights. Unpredictability and uncertainty in the environmental and legal landscapes surrounding water require a change in policy that will provide additional protection
for the rights of agricultural water users.
B. CALIFORNIA LEGAL FRAMEWORK
Within California, federal and state law governs water and property."' Federal law provides minimum guarantees for constitutionally protected rights, including the right to property, and takes precedence over the laws of any individual state."'° To understand the water framework and the possibility of the human
property right of agricultural water use, one must consider both federal and state
law.
1. United States Federal Framework
According to the founding lathers, the United States stands on two fundamental principles: the protection of person and the protection of property, regardless of the type of property.'"' The protection of these two principles is
essential in the United States to ensure life, liberty, and the integrity of society.'
In the United States, "much water allocation law remains the product of state
water law, generally considered a form of state property law.""' The law limits
property rights over water, however, in ways that the law does not for other
property rights. Whereas owners of land or some other forms of property have
the right to inefficiently use or even destroy their property, owners of a water
use do not.'" There is no night to waste or pollute water in the United States."

115. Nat'l Audubon Soc'y v. Superior Court of Alpine Cty, 658 P.2d 709, 723 (Cal. 1983).
116. CAL. WATER COnE §§ 10720-36.6 (2015).
117. WES STRICKIAND, DARK CI.OUDS OVER CAliFORNIA: THE SUSTAINABLE GROUNDWATER MANAGEMENT ACT OF 2014 24 (2014).

118. SeeJoseph L. Sax, Reserved Public Rights in Water, 36 VT. L. REV. 535,540 (2012).
119. laws and Rcgulations,STATE WATER RES. CONTROL BD., http://www.swrcb.ca.gov/aws
_regulations/ (last updated May 19, 2015).
120. US CONST. arts. V, VI
121. Sce Mossofl', supra note 38, at 401.
122.

Id. at 401-02.

123. Robin Kundis Craig, Adapting Water law to PIublic Necessity: Refraning Climate
Change Adaptation as Emergency Response and IPreparedness, 11 VT. J. ENvrL. L. 709, 731

(2011) Ihereinafter Craig, PublicNeccssityl (footnote omitted).
124. joseph L. Sax, 7he Consitution, PropcrtyRights and the Futume of Water Law, 61 U.
COLO. L. REV. 257, 267 (1990).
125.

Id.
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Both federal and state legislation require users to employ efficient water pracices to conserve and protect natural resources.'" Further, although water is
considered a form of property, it is generally agreed that ownership over the
actual particles of water is inconceivable." Accordingly, "'lwlater rights' gener-

ally refers to rights to remove freshwater from its natural watercourse and to use
that water for some consumptive purpose."'" These rights, known as "usufructurary rights," give the rights-holders ownership of a certain water use, rather
than ownership of a water source or of particular water molecules.'"

Water used in irrigation accounts for almost forty percent of the United
States' freshwater use and comes from both surface water and groundwater
sources.'30 Of the agricultural water consumed, surface water accounts for approximately 58 percent of the freshwater used.'3' Federal laws addressing water
tend to focus on water quality, water discharge, or navigation rather than water
consumption.'" Regulation of consumptive uses, such as irrigation, the state

almost exclusively controls."
The regulatory systems used by the states to manage agricultural surface
water differ throughout the country according to the various source of water.
Four major regulatory systems have been developed for regulating surface water: riparian rights, regulated riparian rights, appropriative rights, and dual sys-

tem rights.' 4 Riparian rights arise from ownership of the land on which the

water is located.'" Under both riparian doctrines, everyone has an equal right
to use water." Appropriative and dual system rights, on the other hand, do not
give equal rights to water use.' Under these systems, users gain real property
interests in a particular use of water when their use is continuous and consistent

for an unchanging, identifiable, and beneficial purpose." In practice, all of
these regulatory systems, described in Table 1 below, manage and track water

126. Se, e.g., 43 U.S.C. § 390h-10 (1992) (discussing reclamation and reuse of water in San
Diego, California); NEB. REv.STr. § 46-716 (2004) (discussing nuagement of surface water).
127. United Slates v. Twin City Power Co., 350 U.S. 222, 226 (1956); Craig, Public Necessity,
supranote 123, at 732-33.
128. Craig, Public Necessity, supranote 123, at 731.

129. Joseph Blaney, Anrican Water Policy: "When the Well is Dry, We Know the Worth
of Water,"26 TEMP.J. ScI. TECH. & ENVrL. L. 75, 87 (2008); Craig, Public Necessity, supra note
123, at 732-33.

130. Joan F. Kenny et al., Estimated Use of Water ii the United States in 2005, J.S.
GFOLOGICAL SURVEY 23 (2009), http://lubs.usgs.gov/circ/1344/pdf/c1344.pdf.

131.

Id.

132. See Robin Kundis Craig, Adapting Water FcdeFahisu to Ch'nate Change Impacts: Energy Policy, Food Secuity, and tie Allocation of Water Resources, 5 ENV[L. & ENERGY L. &
POL'YJ. 183,192 (2010) thereinafter Craig, Climate Changdj; Water. Laws & Executive Orders,
ENVTI PRor. AGENCY, hup://water.epa.gov/1awsregs/lawsguidance/index.cftn (last updated Nov.
29, 2012).
133. Dellapenna, sulpra note 60, at 189.
134. Id.at192,195.
135. Jamie M. Morin, Whose Wateris it?It's Crucial Out West, 15 Bus. L. TODAY 4 (2006),
http://www.aneicanbar.org/cointent/dam/aba/publicaions/blt/2O6/03/whIose-water-is-it200603.authcheckdarn.pdf.
136. Dellapenna, supra note 60, at 192.
137. See Craig, Climate Change,supra note 132, at 193.
138. Dellapenna, supra note 60, at. 196.
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allocation and use through permitting systems."'

Rights to use
water
Transfer
Tratse wawater outside watershed?
Property
Rights
Water use requirement

Table 1: Surface Water Regulatory Systems 4"
Riparian Rights
Appropriative Rights
Regulated
T7
T
I
t
Riparian
Reguaian
Appropriation
Dual System
Riain
I RiparianI
Equal rights for all riparian users
Unequal rights, allocated on a firstcome-first-serve basis
Not permitted

Yes, but cannot injure other users or
alter the water source

For land only- no property rights
over water

Water rights are real property interests

Beneficial and reasonable and can- Continuous and consistent for an unnot cause unreasonable
changing, identifiable, and beneficial
other users harm to
purpose

Four regulatory systems have also been developed for groundwater (described in Table 2 below): the reasonable use doctrine correlative rights, pnior
appropriation, and the rule of capture."' The reasonable use doctrine (also
known as the American Rule) provides nearly identical rights to the Riparian
doctrine rights of surface water. 4 The correlative rights doctrine is similar to
the American rule as it also gives ownership rights to the overlying landowners,
but the correlative rights doctrine only extends ownership rights to the water use
needed for a reasonable or beneficial use.'" The prior appropriation doctrine
provides rights identical to those of the surface water appropriation doctrine.'"
The rule of capture, on the other hand, is a common law doctrine that allows
absolute ownership and groundwater withdrawals under an individual's land,
and any impact on other owners or preexisting uses is immaterial.'" The governing management system for groundwater varies throughout the country;
however, some states have yet to regulate groundwater use."

139. Sce Sax, supra note 124, at 260.
140. Blaney, supra note 129, at 87-88; Craig, PublicNecessity, supra note 123, at 732; Dellapenna, supra note 60, at 194; Morin, supra note 132, at 19.
141. INST. OF WATER RESEARCH & MICH. STATE UNIv., RESTORING GREAT LAKs BASIN
WATER THROUGH THE USE OF CONSERVAFION CREDrIS AND INTEGRATED WATER BALANCE
ANALYSIS SYSTE M 234-35 (2007).
142. GARY BRYNER & EIjIABETH PURCELL, GROUNDWATER LAW SOURCEBOOK OF THE
WESTERN UNIFED STATES 5 (2003).
143. Id.
144. Id.; see, e.g., ARr/. REV. STAT. ANN. § 45-465.03 (1994).
145. Sipriano v. Great Spring Waters of Am., Inc., 1 S.W.3d 75, 75 (Tex. 1999); see also
BRYNER, supia note 143, at 5.
146. SeegenerallyDellapenna,supranote 60, at 192-98 (discussing states' various legal frameworks for managing groundwater).
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Table 2: Groundwater Regulatory Systems' 47

Rights to
use water
Transfer
of water
outside
watershed?

American or
Reasonable

Correlative
Rights

Use

Rights

tion

Equal rights
for all riparian users

Equal rights for
all riparian users

Unequal rights, allocated on a firstcome-first-serve ba-

Unequal rights,
given only to
owner of overlay-

ianusers

sis

ing land

Not permitted

Yes, but cannot injure other users or
alter the water

Yes

Not permitted

Prior AppropriaP io

Rule of Capture

source
For land

Property
Rights

only- no
property
rights over
water

Water use
requirerer

Absolute ownership of water undemeath any legally owned land

For land only- no
property rights
over water

Water rights are real
property interests

Cannot cause

Beneficial and
reasonable pur-

unreasonable
harm to other
users

pose, cannot
cause unreasonable harm to other

Continuous and
consistent for an unchanging, identifiable, and beneficial

No requirements,
water can be used
in any manner, regardless of impact
on other owners or

purpose

preexisting users

users

2. California State Framework
California water law is one of the most complex state systems in the United
States. The Californian constitution, civil code, various legislation, and regulations, such as the California Water Code, and judicial common law, create the
legal framework regulating surface water.' The system combines riparian and
appropilative rights in a way flLat has created a "nebulous," "complex," and, at
times, disjointed legal framework."9 In 1914, the Water Commission Act established the Water Commission, which the State Water Resource Control
Board ("SWRCB") later replaced, " as the responsible authority for managing
the regulatory framnework and assigning appropriative surface water rights." Although the SWRCB has the authority to ensure the beneficial use of water in
California, it has no permitting or licensing authority over riparian rights or any

147.

Irwin v. Phillips, 5 Cal. 140, 141-42 (Cal. 1855); Dellapcnna, supni note 60, at 192-98;
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appropriative right acquired before 1914. ' The SWRCB shares adjudicatory
power with tie Californian judiciary over water related conflicts," 3 and the
SWRCB often assists the judiciary in cases before the court that call for the
SWRCB's knowledge or expertise. 4
No such statewide management or regulatory system exists for groundwater
allocation and use.' As a result, common law has historically possessed exclusive governance over groundwater." Courts loosely followed a combination of
the American and correlative rights theories for groundwater, but despite tie
legal theory in place, historical practices tend to outweigh doctrinal technicalities."' This widespread practice of fitting the law to the current circumstance
sustains a legal framework that "is honored more in breach than in compliance. ' '" A recent court case before the California Supreme Court implied that
regulation of groundwater could fall within the policing power of the counties.'59
Unsurprisingly, municipalities have begun contemplating a wave of new regulations regulating groundwater use and allocation."2 Statewide regulations, however, are still non-existent.

3. California Water Law
The Californian constitution deems all water in the state as public water."'
Public water, however, does not mean that the state owns certain water particles
or water flowing through the waterways, nor does it mean the state has the right
to use public water.' The state is only the guardian of the water, responsible
for regulating the water to create a sustainable future for the precious resource."
In general, water in its natural state is not subject to individual ownership.' 4
Therefore, the right to water only extends to the right to use water."' California
law acknowledges and protects both riparian and appropriative rights to any
natural source of water in any reasonable and beneficial manner."' These rights,
152. Cal. Farm Bureau Fed'n v. State Water Res. Control Bd., 247 P.3d 112, 118 (Cal. 2011);
see also §§ 1605, 1610; Gary W. Sawyers, A Pimer On California Water Rights 3 [hereinafter
Sawyers, Prinmer], http://aic.ucdavis.edu/evenits/outlook05/Sawyerpriner.pdf (last visited Nov.
7, 2015).
153. § 179.
154. See, e.g., City of Barstow v. Mojave Water Agency, 5 P.3d 853, 864 (Cal. 2000); Nat'l
Audubon Soc'y v. Superior Court of Alpine Cty, 658 P.2d 709, 713, 731-32 (Cal. 1983).
155.

Sawyers, Primer,supra note 154.

156. Id.
157. See, e.g., State v. Superior CL of Riverside Cty., 93 Cal. Rptr. 2d 276, 281-88 (Cal. CL
App. 2000).
158. Sawyers, Primer,supra note 154, at 9.
159.

Riverside Cy., 93 Cal. Rptr. 2d at 285.

160. Sawyers, Primer,supra note 154, at 4.
161. CAL. CONST. art. X, § 5.
162. See Casitas Mun. Water DisL v. United States, 708 F.3d 1340, 1354 (Fed. Cir. 2013)
(citation omitted); Riverside Cty., 93 Cal. Rptr. 2d at 283-84.
163. CAL.. WATER CODE § 103 (West 2015); see Riverside Cy., 93 Cal. Rptr. 2d at 283-84;
see also Ill. CenL R. Co. v. Illinois, 146 U.S. 387, 453-54 (1892) (foundational public trust case).
164. Rancho Santa Margarita v. Vail, 81 P.2d 533, 554-55 (Cal. 1938); Riverside Cty., 93 Cal.
Rptr. 2d at 281.
165. Nat'l Audubon Soc'y v. Superior Court of Alpine Cty, 658 P.2d 709, 724 (Cal. 1983).
166. CAL. CONST. an. X, § 2; CAL CIVILCOD §§ 1414-20 (West 2015); CAL. WATER CODE
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however, do not extend to wasteful or unreasonable uses of water.67'
The California Water Code provides some guidance on determining
whether a water use is reasonable and beneficial."l The judiciary, however,
makes most detenninations on a case-by-case basis. 6" Once an owner diverts
water from its natural course, the water is subject to private use.'70 Then once
the owner acquires the proper water permit, the water can theoretically become
private property.'7 ' To obtain a water permit, users must register the water use
with the SWRCB, the state authority in charge of the permitting system and
overall water management.'72 Registration of a water use secures the individual's
right regarding that use as well as his or her appropriative priority status.' 3
These permits give an individual the right to take and use a certain amount of
water for an articulated purpose. " These permits provide the permit holder
with a legally protected interest in a specified use of water.'75
The SWRCB determines which water uses in the state should be converted
to public use.'76 When the SWRCB has not reserved water for public use, then
the SWRCB can allocate new appropriative water rights.'77 The board can control the anount of water appropriated by only granting the right to use a set
amount of water and by giving priority status to applications seeking a permit
for domestic or irrigation water.'76 California has given domestic and irrigation
uses of water the "highest" and "next highest" use status."' Status plays an important role during the creation of appropriative rights, but has a limited role
once permits arise because only the appropriative priority status matters for'existing water uses."'
Any post-1914 permit or license holders'' must pay for the water use according to the SWRCB's fee schedule. "' Immediately after the enactment of
this regulation, the California Farm Bureau and various associate groups challenged the validity of the fees, claiming that the regulation imposed an illegal tax

§§ 100-05 (West 2015); NatIAudubon Soc'y, 658 P.2d at725.
167. CAL. CONST. art. X,§ 2.
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170. Palmer v.R.R. Comm'n of Cal., 138 P. 997, 1001 (Cal. 1914); see also Thayer v.Cal.
Dev. Co., 128 P. 21, 24 (Cal. 1912); Kidd v.Laird, 15 Cal. 161, 179-80 (Cal. 1860); State v.
Superior Ct of Riverside Cry., 93 Cal. Rptr. 2d 276, 285 (Cal. CL App. 2000).
171. See Palmer, 138 P. at 999.
172. §§ 1058, 1252.
173. S 1455.
174. § 1381.
175. S 1392.
176. §§ 174,1104.
177. See§ 102.
178. § 1243.5.
179. §106.
180. Id.; see also § 1450 (discussing continuation of priority status);
Metro. Water Dist. of S.
Cal. v.Marquardt,379 P.2d 28, 41-42 (Cal. 1963) (holdingthat water development iswell within
the court's broad discretionary powers inimposing greater restrictions on water delivery for agricultural uses, relative to other uses, during periods of drought).
181. Cal. Farm Bureau Fed'n v.State Water Res. Control Bd., 247 P.3d 112,118 (Cal. 2011).
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by collecting fees beyond the cost of managing the water system.'83 The California Supreme Court upheld the validity of the new permitting fees because the
SWRCB reasonably imposed fees to recover the cost of water regulation and
management, and that the SWRCB did not impose fees to generate revenue as
plaintiffs contended.' "
Before granting a usufructuary right, the SWRCB must ensure that the use
of water is beneficial and reasonable and generally does not harm the public
trust.' State agencies must protect the public trust when feasible; however, the
SWRCB may grant water rights that harm the public trust.' In situations where
the necessity of a certain water use outweighs public interests, California can
condone the conflicting water use despite the unavoidable harm to the trust.'87
Once SWRCB issues the permit, the right to use the water becomes a legally protected and vested interest.'" The SWRCB cannot interfere with this
interest, unless either the state declares a water shortage emergency or the water
use harms the public trust.'88 During extreme water scarcities the SWRCB can
revoke the water uses allocated in various water permits.'19 This power, however, only allows the SWRCB to temporarily limit or revoke, but not permanently abolish, an individual's water rights. 9' Once the water shortage emergency subsides, the SWRCB can no longer restrict water usage rights.' 2
Water flowing through state tidelands and navigable watercourses is subject
to eminent domain.' 3 The state is responsible for preventing and eliminating
vested water rights that are harmful to the interest of the public.'94 Therefore,
the state can invoke eminent domain and restrict or expropriate any water use
to further or protect the interests of the public.' When the state does interfere
with an individual's water rights, the state must adequately compensate the individual.'" The state's eminent domain powers are expansive, but the state cannot
invoke them unless the relevant water is part of or directly affects navigable water.' 7 Courts have taken a flexible and expansive approach in determining
whether or not a body of water affects navigable waters.'8 As a result, the theoretical limits to the states' power under eminent domain do not exempt all non-

183. Id.atll8-19, 121-22.
184. Id.at 120.
185. See § 100; Nat'l Audubon Soc'y v. Superior Ct. of Alpine Cty., 658 P.2d 709, 712 (Cal.
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187. Id.
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190. § 353.
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navigable waterways from state control."
C. A HUMAN PROIER Y RIGHT TO USE AGRICUUFURAL WATER
The human right to property is an essential right throughout the United
States.' The right has existed within the legal framework of the United States
since its inception, earning special recognition from the country's founding fathers." John Adams identified property as "a right of mankind as really as liberty."' James Madison articulated that the fundamental duty of a just government is to impartially protect every man and every sort of his property.'
Property, in the United States, signifies "the rights of the owner in relation
to" his or her possessions, which makes these possessions the subject of property." ' Within California law, property is the right to exclusively possess inaniIn
mate things that "are capable of appropriation or of manual delivery."'
short, California law allows property rights to exist whenever an individual has
exclusive possession over at thing and can transfer that possession." Right holders can show possession through occupation, use, or labor over an inanimate
thing."' The ability to transfer is the ability to convey the tide of the property to
another person or group." Therefore, in California, a water right holder can
establish his or her rights once he or she can prove possession and the ability to
transfer. Once the right holder establishes the required elements, he or she can
rely on the bundle of rights that make up property, including the right to acquire, the ight to use, or the right to exclude.' A right holder may consider
any interference or disruption of that use as a violation of his or her property
rights." '
To prove possession of a specific water usage, the "thing," or piece of property, which serves as the object of the ight, an individual must show the existence of specific and exclusive rights to the water usage."' The SWRCB

199. Golden Teather Cnty., 257 Cal. Rptr. at 841-42.
200. Stevenj. Eagle, The lDevelopmennt oIPropertyighLsih Alnerlca andde PropiryRights
Movemeni, I GEO. J.L. & PUB. POL'Y 77, 78 (2002) (lootnote omitted) ("The right to own propWhen individuals
erty is essential to individual liberty and is a birthright of every American ....
freely bargain to coordinate the use or sale of their property rights, they assert their human dignity
and enhance their mutual welfare.").

201.

Id.at83-84.

202. John Adams, l)efense of th Constituuion of' hcGovernment of tle United States, ih

I
THE FoUNDERS' CONS'rrrrrION (Univ. of Chicago Press 2015), http://press-pubs.uchicago.edu
/founders/documents/vl ch 16s 15. hinl.

203. Janes Madison, Property,NAT. GAZETrrE, Mar. 29, 1792.
204.

Eaton v. Boston C. & M.R.R. Aiken, 51 N.H. 504, 511 (N.H. 1872) (citation omitted);

see also Property,BtACK's LAw DIc'IrONARY (10th ed. 2014).
205. CAL. CIvil CODE § 655 (West 2015).
206. See § 654.
207. See§ 655.
208.
209.
210.
211.

§ 1039.
See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 433 (1982).
Pumpelly v. Green Bay & Mississippi Canal Co., 80 U.S. 166, 172 (1871).
See City of Barstow v. Mojave Water Agency, 5 P.3d 853, 863 (Cal. 2000).

WATER LA W REVIEW

Volume 19

acknowledges exclusive ownership over a specific water usage through the issuance of water permits. 2 Because water use has restrictions, water permits identify the usage as qualified, rather than absolute, ownership."3 Qualified ownership does not lessen the rights of the owner, but rather, merely subjects the
existence of the ownership to the fulfillment of the reasonable and beneficial
use requirements." ' In this sense, the water permit forms a contractual relationship between the water user and the SWRCB. As long as the individual adheres
to the terms and conditions of the permit, i.e. the limits to the water usage, then
the SWRCB must as well.2 ' Therefore, an individual can prove possession of
water usage by proving the existence of a water permit.
Ownership of a usage, however, does not in and of itself invoke protection
under the human right to property. 6 The protection offered by the right stems
from ownership of a water use, recognized in law via the permitting system,
rather than ownership of water, which California does not allow. Thus, although California has not traditionally acknowledged the human property right
to use water, whether for agriculture or any other use, the right could exist within
California's current legal framework.
V. EFFE

S OF A HUMAN RIGHTS CLASSIFICATION

California's permitting system allows for easy identification and classification of a water use. Californian users must obtain water permits, and these permits provide users with transferable legal water rights to withdraw a specified
amount of water from surface or ground waters. 7 Because water permits are
essentially contracts between the individual and the state, various contractual
requirements can constrain the rights allocated, such as use restrictions in times
of drought. ' As long as permits incorporate laws pertaining to water availability,
conservation, or the like, ' these laws will function merely as a requirement of
the contract, rather than as a violation of the individual's rights to use the water.
Rights created by water permits, licenses, leases, or contractual obligations
constitute property because they establish an exclusive right to the use of water."°
These systems, although not mandatory for proving the existence of a water use
as property, allow for easy identification and protection of human property
rights to water uses. Unfortunately, many of these permits stem from historic
uses and will terminate if the owner does not maintain the original usage.' This
"use-it-or-lose-it" restriction forces permit holders to use the entire permitted

212. § 1250.
213. See California v. Superior CL of Riverside Cty., 93 Cal. Rptr. 2d 276, 283 (Cal. CL App.

2000).
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215. See§ 1253.
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221. See, e.g.,
§§ 1240-41.
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amount of water, regardless of current need. Consequently, rather than conserving water during periods of water scarcity, permit holders continue to use
the same amount of water because they must do so under this rest-iction." T-his
system has allowed agricultural users to continue growing inappropriate crops
and maintain inefficient water management systems.2 Further, although water
in California has historically been cheap, recent legislation, penitting requirements, conservation requirements, and other factors, have significantly increased the costs of water throughout the state."' These recent changes have
created an unforgiving economic market around water in California. The feeschedule created by the 2003 statue imposes substantially higher water costs for
all users.' In most economic markets, the higher fees would result in lower
usage rates and encourage users to employ various water saving practices.' In
California, because of the use-it-or-lose-it policy, any temporary decrease in water use would result in the loss of the water rights associated with that decreased
amount. This inability to temporarily use less water forces farmers to pay higher
costs for their entire permitted allocation of water, regardless of the fanmers'
actual water needs.
In addition to the cost of water, conservation policies insist that all farmers
upgrade their farming technology and switch to more water conscious farming
techniques."2 ' These changes, however, often come with large capital costs and
occasionally require higher operating costs." Arguably, California's small farmers, roughly half of the agricultural users in California, cannot alford water at
the increased prices;" much less alford the cost of upgrading their fanning technology and techniques. As a result, many farmers have suffered financial distress and sold their water rights.'m Unless California takes steps to protect agricultural water, more users will be unable to obtain the water needed for their
agricultural practices and will join the growing number of marginalized farmers
who are selling their water rights.
222. Nicoll v. Rudnick, 72 Cal. Rptr. 3d 879, 887 (Cal. Ct. App. 2008).
223. Headier Cooley et al., Sustainig CahibmiaAgikvllire in an Unccrtafn Flltre,PACIFIC
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California based water allocation almost exclusively on the appropriative
priority rank of the water use." California designates agricultural water use as
the "next highest" use of water, second only to domestic uses of water." Unfortunately, this high status only applies to the permitting process.' Once California grants permits, the status no longer affects water allocation. As long as
the use passes the "beneficial and reasonable" use standard, California grants
priority to water uses established prior to 1914 over those established post 1914
regardless of the ultimate use."4 As a result of this appropriative ranking system,
during times of drought or water scarcity agricultural water users may receive
their water only after various non-vital water users receive their allocation.' In
a state that prohibits many farmers from accessing their permitted water while
homeowners are still able to water their lawns and wash their cars,' human
rights protection would provide agricultural water users with a more appropriate
level of protection.
A. ROLE OF THE HUMAN PROPERTY RIGHT TO THE USE OF WATER IN

AGRICULTURE
Human rights are about individuals' ability to "live in dignity" as well as
individuals' "survival and physiological needs."" Human rights protection for
agricultural water can arise through the human right to property. Property arises
out of the owner's ability to possess, use, and enjoy a particular use of water not
than the water itself.' Permitting systems provide a convenient system for identifying such rights. Tle contractual property rights created by the permit require
both users to uphold the terms of the permit. In California, as a party of the
contract, the state may only restrict the water use according to the terms laid out
in the permit.' Ultimately, any water user who obtains a recognized and enforceable right to a water use can have a property right over that usage. In areas
where farmers are using substantial anounts of surface water and groundwater
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for agriculture," human rights protection could provide much needed support.
Under this human right, individuals do not possess a guaranteed constant
supply of running water. No matter where a water user resides, no matter the
intended end use of that water, a water user cannot have continuous access to
water because water is constantly moving and changing."' The human right does
not even guarantee access to an entire use of water. Human rights requirements
only set a base threshold regarding a particular right in order to meet the minimum requirements of human dignity and survival. 2' Due to this nature of human rights, the human right to property consequently only secures the minimum amount of water needed to meet the human right to property. This
threshold of protection offered by the human right should derive from the
amount of water needed to ensure protection of most, if not all, affected human
rights. The climate of the particular region should dictate the minimum amount
of water. This minimum amount of water should not be the minimum amount
of water to grow an inappropriate crop, such as a water intensive crop in a desert
climate. Rather, only climate appropriate crops should figure into the calculation of the minimum amount of water allocated.
Because agricultural water affects the right to sustenance as well as numerous other human rights, states may not deprive an individual of a particular water use if that deprivation would leave the individual without a means to provide
for his or her sustenance or meet the other affected rights.' For instance, under
the human rights protection, a small farmer in the United States would have
claim to the amount of water needed to ensure enough crop production to provide for himself or herself and family. As Californian agriculture supports the
right to food in the United States and other countries, a Californian farmer
would also have claim to the minimum amount of water needed to produce his
or her contribution to the national and international right to food.
Even with a human rights' status, states may still limit water use in accordance with procedures set in law. The state must adequately compensate any
interference with, or appropriation of a protected water use according to the
property taken and the rights affected." Further, because of the human rights
protection, the state can only confiscate an individual's water use to a certain
point; the state does not have the authority to confiscate an entire agricultural
water use. A violation of human rights would occur whenever the property
drops below the identified minimum threshold. In the small farmer example
above, without human rights protection, the state could confiscate the farmer's
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entire water use. But with the human rights protection, the state would be unable to completely appropriate the water use because such appropriation would
violate the right to food as well as the right to subsistence. Mere property rights
do not guarantee this base level of water use.
Once the human right to property specifically includes agricultural water
use, states must respect and ensure the human right. Because the human rights
protection only extends to existing water uses and does not create the right to
acquire a new water use, states are only responsible for ensuring the identified
minimum threshold of water use. To respect the right, states must create a
system that enables individuals to peacefully enjoy his or her property. This
framework must provide recourse in the event of an infringement and prevent
any additional undue state or third-party interference.
In some states like California the human rights system can easily merge with
existing permitting systems that already provide the necessary framework for
protecting the water use. " It is unclear, however, whether, and to what extent,
states must take positive measures to protect and fulfill the human right to property. These state obligations could imply that states must institute positive steps
that ensure a sustainable future for state waters. These duties regarding the
human right to property as well as the obligation to not deprive individuals of
his or her means to sustenance could be interpreted to indicate that a failure to
create a system that adequately protects water resources would give rise to liability claims against the government. In this case, the government would essentially be liable, at least to a certain extent, for damages caused by future droughts
or water shortages, especially if the shortage is the direct result of state inaction
or poor management. Under this extreme interpretation, States might be required to provide additional water by building additional storage basins or desalinization plants, so that the protected, minimum water threshold would always be meL. However, the human right only protects rights in quantifiable
property; once the water disappears, so does the ability to use the water and the
property rights associated with that use. This stipulation prevents state liability
arising for any damages related to and caused by climate change.
B. AN ECONOMIC WATER MARKET AND THE HUMAN RIGHT TO

PROPERTY
To some, the recognition of water as a human right corresponds to the inevitable recognition of water as a public good.' Public control of water can
help promote the acceptance of restricted property right in the resource. Public
control of water, however, may have unintended consequences, such as the continuation of inefficient water practices. Further, while the human rights approach to water management presents a number of advantages for the individual, it tends to gloss over the financial and economic challenges required for
achieving these identified advantages. For instance, because a large portion of
agricultural water in the EU has not become monetized, there is no financial
means available to recover management costs or to incentivize efficient water
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practices."
Although human rights activists tend to reject the integration of economic
markets and human rights, " there are certain benefits be created an economic
market can bestow. Economic markets use pricing techniques to minimize system inefficiencies and "promote conservation and greater sustainability. "...
These pricing systems reduce waste by creating a system in which it is too expensive to commit waste.' The quintessential nature of an economic market
has provided a system surrounding agricultural water that has enabled the agricultural industry to adapt to these various changes." Economic water markets
place a higher value on defining and managing the use of the water." This encourages users to clearly define their water rights, which can eventually lead to
better protection of those rights. Additionally, scarcities in an economic market
breed innovation.' As the price of waler increases, users will seek to reduce
their costs by employing more efficient water practices that significantly reduce
the amount of water needed. Water shortages brought by climate change could
provide enough financial incentive for researchers to improve water technologies, develop efficient, practices, and even seek alternative water sources, such
as desalinization plans. Unfortunately, history has presented numerous instances where the commodification of water only provides the resource to the
highest bidder."' Demand from urban and environmental water users who can
afford to pay significantly higher water prices has driven the cost of water well
above the price most agricultural users can alford." If left only to the whim of
an economic market, the cost of agricultural water will inevitably become too
expensive for various portions of the population.
Identifying water use as property can allow for the creation of an official
water market. As property, water use will function as a transferable interest
within a water-use market. A regulated market prevents the cost of water from
escalating beyond what agricultural water users can pay, and, in doing so, protect
the rights of those individuals. For instance, within a water-use market, the government could create regulations that set price limits over the sale of water
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rights. Regulations like this allow the government to protect the rights of agricultural users, while maintaining the beneficial effects of an economic water
market. Ultimately, recognition of a water use as property is crucial to provide
this additional protection.
VI. CONCLUSION
Effects of climate change have begun to change the historic availability of
water throughout the globe. If water levels rise due to a change in climate, then
there is an increased risk of salinization or pollution of agricultural water
sources.' If, on the other hand, water levels drop, then there is a risk of insufficient water available for maintaining current agriculture systems.7" The unpredictability and unreliability of water, due to climate change and other water
stresses, has highlighted a need for human rights protection over the water used
in agriculture. If countries fail to protect at least a minimum amount of agricultural water, the failure will implicate numerous human rights.
In many counties, water first evolved under the legal protection of property
rights, but as societies developed water management slowly grew apart from this
legal classification. 8 Despite this change, the property law framework continues
to form the legal basis for modem water management."
Re-identification of
agricultural water use as a property right grants this use of water additional protection, and can help ensure a sustainable future for this water use. Under this
human right, the law should define property over water as property over a use
of water rather than over actual particles of water. Such protection may require
some changes in policy or in the historic approach to agricultural water use.
Changing the way water usage is classified within a legal context faces some
significant barriers and could take decades. The benefits of the alteration, however, would protect agricultural water uses and provide them with just compensation for any infringement of that right. In practice, this protection would likely
require changes in the water framework, such as the elimination of the use-itor-lose-it practice, in order to protect the human right characteristics of this water. This practice is engrained in the California water framework. The possibility of eliminating this practice or enabling it to harmoniously coexist with the
human right to agricultural water requires additional study. It is clear that defining water use as property, individuals can enjoy more secure rights to use
water for agricultural purposes. The benefits of a humnan rights designation for
agricultural water are abundant in water poor regions because a minimum
threshold of water used in agriculture would be protected, prohibiting the complete confiscation of the individual's water use.
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BOOK NOTE
ChristopherJ. Manganiello, Southern Water, Southern Power: How the Politics of Cheap Energy and Water Scarcity Shaped a Region, University of
North Carolina Press, Chapel Hill, NC (2015); 204 pp.; ISBN 978-1-

4696-2005-3.
ChristopherJ. Manganiello is an environmental historian and the Director
of Policy at the Georgia River Network. Manganiello studies the development
of water resources in the American South and its social and environmental consequences. In Southern Watei; Southern Powenr"How the Poliics of Cheap
Eneivy and Water Scarcity Shaped a Region, Manganiello describes the competition between private and public actors to develop cheap energy, build a connected infrastructure, and produce social outcomes. The book refers to two
regions: the New South, which includes the old Confederate states Ater the Civil
War; and the Sun Belt, encompassing the southern United States south of the
thirty-sixth parallel. Manganiello astutely observes how the economics and politics of water resources and energy development in the New South and the Sun
Belt contributed to social norms and shaped public policy.
In chapter one, "Lowell of the South," Manganiello describes the geographic, ecological, and economic conditions in the southern United States before, and leading up to, the Civil War. He follows John Muir, the founder of
the Sierra Club, on Muir's trip through the South immediately following the
Civil War. On Muir's travels down the Chattahoochee River, he documented
the striking beauty of the countryside, but also described an uncivilized rural
region where former slaves and plantation owners reminded him that the Civil
War had only just ended. Manganiello argues that Muir only observed part of
the story. In fact, since the 1700s, residents of the South knew the region's
energy potential, even in the absence of coal and oil. The Savannah River watershed in Georgia, South Carolina, and North Carolina contains fast rivers
flowing from the highlands in the Appalachian Mountains to the Adantic
Ocean. Through the eighteenth and nineteenth centuries, local boosters turned
water resources into an impressive renewable energy system. Cities like Augusta, Georgia resembled New England mill towns, and by the late 1800s, developers had built a sophisticated transnational energy system that excelled in
producing hydroelectric energy. Developers also improved production techniques and became capable of generating and delivering energy to many agricultural and industrial communities.
In chapter two, "Dam Crazy for White Coal in the New South," Manganiello emphasizes the many successes, but also limitations, of private corporations in energy development in the New South. He explains how those limitations eventually led to conflicts between corporations and government actors.
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Coal and oil were scarce in the New South, and freight costs and labor uncertainty made those forms of energy more expensive. In response to the geographic and economic reality, developers took advantage of abundant and renewable water resources to bring cheaper hydroelectric power to the region.
The largest companies built dams and developed a massive power grid connecting several urban centers and agricultural communities. Development of cheap
energy attracted northern businesses to the region and provided cities like Atlanta the power to thrive. However, even though private industry succeeded in
developing this grid, the region's geology made expansion and maintenance
more expensive than anyone had anticipated. Companies had no choice but to
build on porous limestone. Dams tended to sink and shift on the soft limestone,
contributing to leaks that required frequent and expensive repairs. As a result,
companies incurred higher expenses in order to ensure the stability of their
structures, and increasing infrastructure costs limited the services they could
provide to agricultural communities.
Although water resources were apparently abundant in the New South, the
region showed it was still susceptible to drought when low rainfall contributed
to severe power shortages in the summer of 1925. Corporations learned to
transfer energy between regions, but the shortages fostered long term supply
concerns. The 1925 drought taught people that the interconnected power grid
was beneficial, but companies reverted to coal to ensure energy supply in future
droughts. Intrigued by cheap renewable energy, the Tennessee Valley Authority ("TVA") became determined to ensure that hydroelectric power remained
a cornerstone in the region. Additionally, progressives and liberals politicized
hydroelectric energy because they were weary of monopolization, unregulated
actors, and concerned for rural communities. They sought to displace some of
the private energy production to ensure that the region would continue to use
hydroelectric energy.
The author begins chapter three, "New Deal Big Dam Consensus," by telling the story of Hamburg, South Carolina, a center for African American commerce in the New South. Corporations neglected to build levees in Hamburg,
and consequently, floods all but eliminated the city in 1929. The tragedy highlighted social inequalities and selective development that galvanized opposition
to private corporations. Next, leading up to and during the Great Depression,
energy companies were reluctant to expand to rural and agricultural areas.
Their reluctance provided additional momentum to the federal government's
vision for energy development. In 1933, Congress authorized the TVA to build
twelve major dam facilities in twelve years with the goal of bringing cheap electricity to farmlands. Meanwhile, utility executives opposed the new government
projects because they threatened corporate profits, but Southern Democrats
rallied behind the TVA because energy companies would not electrify rural
communities. Conversely, conservatives and many white Democrats grew skeptical of Roosevelt's New Deal big dam projects. They worried the TVA would
target towns like Hamburg, and viewed such projects as a threat to the social
and economic order in the region.
Chapter four, "A Keystone Dan and Georgia's New Ocean," chronicles
the development of the Clarks Hill dam on the Savannah River. The Savannah
River establishes part of the Georgia and South Carolina border, and the dan
would become the largest hydroelectric project south of Tennessee and east of
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the Mississippi River. Private corporations, state governments, and the federal
government disputed how to develop the project, and who would control the
final product. These disagreements embodied the economic and social tensions in the region. The Army Corps of Engineers (the "Corps") had gained
increasing support throughout the 1930s by emphasizing the need to provide
cheap hydroelectric energy to both urban centers and agricultural communities.
With this growing support, the Corps displaced private corporations as the largest developer of hydroelectric power in the New South by the 1940s. Consequently, the Corps won the job at Clarks Hill. Its goal there was to render the
Savannah River navigable year round, provide a stable energy supply, and pacify
flooding in the Savannah River watershed.
The eventual reservoir at Clarks Hill would cover seventy-one thousand
acres mad create twelve hundred miles of shoreline, but it would also displace
at least two hundred area residents. The Corps also intended Clarks Hill to
yield recreation areas for residents of the region; however, the prospect of recreation created additional tension over whether to segregate those areas. Opponents of Clarks Hill claimed the project was socialist in nature, and was government intrusion on private property. Southern Democrats like Senator
Strom Thurmond favored the project, but not at the expense of white supremacy mad segregation in the South. Ultimately, Clarks Hill began producing energy in 1953, but rivals lobbied hard enough that many of the planned recreation areas never manifested. Eventually consensus developed that big dam
developments were valuable, but race, class, recreation, and inclusiveness becarne themes in negotiations for other dam projects across the region.
In Chapter live, "Big Darn Backlash Rising in the Sun Belt," Manganiello
describes the breakdown of the New Deal big dam consensus. Georgia experienced massive water shortages in the 1950s caused by severe drought. In response, Georgia enacted plans to balance water and energy supply. However,
despite the growing skepticism of New Deal big damn developments, the federal
government approved and funded another massive project called the Hartwell
darn. The federal government argued that the energy it would produce was
necessary for national security during the Cold War. Although the federal government completed Hartwell, major energy companies like Duke Energy, private property holders (including Clemson College), and states' rights advocates
drew concessions from the federal government. For example, the original plan
at Hartwell would not have afforded many towns or private citizens' water rights
in the new reservoir. The federal government agreed to expand access to Hartwell when Georgia politicians threatened to enact new water laws that would
allow for more liberal water use. Georgia received funding to establish programs that helped build irrigation lines and ponds for farmers. Eventually, several communities gained water rights at Hartwell, the Corps built levees for
Clemson and other towns, and the federal government paid millions to private
property holders who lost land due to the new reservoir.
In chapter six, "Countryside Conservatism and Conservation," the author
relates how the Corps sought to develop the final undammed stretch of the
Savannah River at Trotter Shoals. Rather than promote the traditional trio of
benefits-hydroelectric power, navigation, and flood control-the Corps promoted the project as an energy producer and recreation area. Corporations,
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once again, opposed the project. More notably, however, countryside conservationists concerned with preserving water supply, and environmentalists promoting water quality added their unique voices to the opposition. This movement spawned the enactment of the National Environmental Policy Act off1969
that stalled Trotter Shoals and other projects. The projects stalled because the
new law required developers to perform environmental impact reports befbre
proceeding. Additionally, Trotter Shoals moved forward in the wake of Brown
v. Boardof Education, prompting activists to insist on desegregating all recreation areas. Southern Democrats like Thunnond typically supported large
damns, but they refused to support projects if it meant supporting recreation and
civil rights. They used the opportunity to change political parties and voice
opposition.
The final chapter, "Taken and Delivered: The Chattooga River," chronicles a power struggle between local citizens and the federal government over the
regulation of free flowing rivers. Unlike the dam projects, the conflict did not
include debate over whether to develop a river, but rather who should manage
the river and how. Congress passed The Wild and Scenic Rivers Act of 1968
in response to a national movement against darn construction. Activists insisted
that free flowing rivers were good for the environment. The Chattooga River
was the last undammed river in the Savannah River watershed, and it was a
perfect candidate for protection under the new law. The movie Deliverance
made the Chattooga River famous. After the movie came out, recreation traffic
on the Chattooga surged, along with accidents and casualties. The federal government deployed the National Forest Service to create a national recreation
center in which people needed permits to ride the river. The Forest Service
went so far as buying roads from local governments and then closing them to
reduce trallic in the area. Locals had known the area as a quiet place of enjoyment before i)eliverance made it famous, and the federal government exacerbated tensions by excluding locals from the planning process. When the government condemned land, cut down trees, closed roads, and impeded access
to the river, local protesters set several forest fires over a period of years. The
author articulates that, ultimately, the "process maintained a wild and free-flowing river, but some local users lost a perceived freedom to access the river."
In conclusion, Southern Water, Southern Powerdoes not necessarily provide helpful tools for law practitioners, but the author provides a compelling
narrative on the development of public policy and social dynamics. Readers
interested in history and the relationship between the public and private sector
in particular will enjoy Manganiello's writing. The author utilizes water rights,
energy development, and politics to provide a unique perspective of the Reconstruction era after the Civil War, the Great Depression, tie 1950s and 1960s
Civil Rights movement, and tie genesis of environmentalism in the 1970s. Tlhie
book educates readers on the relationships and interplay between private citizens and institutions, as well as all levels of government. Energy development
and water resources are paramount to a successful society, and Manganiello aids
his readers in synthesizing how all stakeholders play a role in the outcome of
producing and distributing those resources.
Robert Montgomery

CONFERENCE REPORTS
AMERICAN BAR ASSOCIATION 33RD ANNUAL WATER LAW
CONFERENCE: WATER AND ENERGY: COOLING WATER
WITHDRAWALS AND LONG-TERM POLLUTION FROM
FOSSIL FUEL EXTRACTION AND COMBUSTION
Denver, Colorado

June 4, 2015

At the America Bar Association's 33rd Annual Water Law Conference,
Sherina Maye, the Commissioner of the Illinois Commerce Commission, moderated the first panel, which featured three speakers addressing the connections
between energy production, water pollution, and consumptive use.
The first speaker was Charles D. Case, a partner at Hunton & Williams
LLP. Mr. Case spoke about electric power generation, the management of coal
ash, rules recently put in place in North Carolina, and rules implemented nationally by the U.S. Environmental Protection Agency ("EPA"). To familiarize
the audience with the topic, he listed common elements of coal ash, or coal
combustion residue ("CCR"). CCR is comprised of fly ash, typically captured
by an electrostatic precipitator atop a coal furnace; bottom ash; slag; flue gas
desulfurization residue, a byproduct of systems that remove the sulfur-oxygen
compounds from power plant exhaust that otherwise would contribute to acid
rain; and selective catalytic scrubber reduction residue.
Mr. Case gave a brief history of coal use for electric power generation. He
noted that coal production nearly doubled between 1970 and 1990, when the
United States produced nearly one billion tons of coal. He further explained
that coal use only recently started to decline due to increased alternative fuels
use, such as natural gas, and increasing penetration of renewables in the United
States' energy mix. United States production of CCR peaked between 123 and
131 million metric tons in 2007 and 2008.
Mr. Case next gave a procedural overview of the history of the EPA's CCR
assessment program, which began in 2009. That program published its final
rule ("rule") on April 17, 2015. The rule treats CCR as a solid waste under the
Resource Conservation and Recovery Act ("RCRA") for the first time. The
rule classifies CCR as non-hazardous waste under Subtitle D of RCRA, but the
EPA has reserved the right to revisit that classification if it determines that CCR
is hazardous. Mr. Case asserted that the possibility of reclassification has caused
industry uncertainty, which may lead the U.S. Congress to address tie issue
legislatively.
Mr. Case explained how the rule addresses the leaching of contaminants
into groundwater, release of contaminants into the air as dust, and the possible
catastrophic failure of surl'ace ash impoundments, but exempts beneficial use
and re-use. He emphasized the importance of this exemption, because CCR is
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widely used as a concrete admixture.
Mr. Case continued to describe that the rule is self-enforcing through citizen
suits or state action, yet contains no permitting requiremenLs. The requirements
include location restrictions relative to groundwater sources, wetlands, and seismic zones, as well as, liner and structural integrity criteria. The rule also contains specific requirements for groundwater monitoring and provisions for corrective action to remediate groundwater contamination. Facilities that do not
comply with the rule regarding location restrictions, groundwater contamination, or structural integrity requirements must close within three years.
Mr. Case concluded his remarks by discussing the North Carolina coal ash
management statute, commonly called CAMA, passed in 2014. He detailed
some of the differences between the EPA rule and CAMA. For example,
CAMA does not regulate landfills, but directly addresses seepage. CAMA also
prescribes facility closure based on risk, and regulates beneficial use.
The next speaker was Frank Holleman, a Senior Attorney at the Southern
Environmental Law Center ("SELC"). He gave a talk titled, "Cleaning up the
South: The Legacy of Coal Ash." He began by stating that he considers the
current methods of storing coal ash to be "dangerous, risky... and illegal." To
illustrate his point, he asked the audience to imagine that a long-time client came
into the office and said he wanted to dig a big, unlined pit, on some property
next to a major river, and fill it with millions of tons of industrial waste containing arsenic, uranium, radon, lead, molybdenum, and hexavalent chromium.
The client would then fill the pit with water. To protect drinking water, the
client would build a leaky earthen dyke. Mr. Holleman asserted that no lawyer
would allow the client to make such a pit, but contended that is what utilities in
the southeast have been doing for years.
Mr. Holleman showed a map with sixty-one coal ash facilities in the southeast United States, twenty-five of which the SELC is currently suing. Mr. Holleman pointed out that most ash facilities are on major rivers. He discussed
SELC's strategy, which employed South Carolinian law to bring suit against coal
ash impoundment operators forcing clean up actions. SELC then moved to
North Carolina where it discovered every site in the state violated state law, federal law, or both.
Mr. Holleman discussed two high-profile coal ash spills, one at the Tennessee Valley Authority's ("TVA") Kingston site in Tennessee, mid another at
Duke Energy's Dan River site in North Carolina. Both spills helped increase
public awareness and action. Due to the increased publicity, the spills resulted
in criminal charges filed against TVA and Duke Energy, the CAMA statute enacted in North Carolina, and all utilities in South Carolina agreeing to clean up
their ash lagoons.
Mr. Holleman concluded with his view that the operation of an unlined
coal ash pit can be criminal, even if the regulator permitted the activity. He
stated that the EPA CCR rule is not a safe harbor. Rather, it is a bare minimum
because an operator may still be open to criminal or civil liability even after
achieving compliance.
The final speaker of the panel was Kelly Love, a Senior Attorney with the
TVA. Her talk was titled, "River Management: Balancing Multiple Uses to
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Create Value." Ms. Love gave a detailed talk of the design of power plant intakes to reduce impingement and entrainment of aquatic creatures as required
by Section 316(b) of the Clean Water Act. She discussed various technology
options, such as reducing the intake flow by implementing closed-loop cooling,
exclusion through low-velocity screens, or using traveling screens that collect
lish and return them to the river. These technology options have their tradeoils; for instance, closed-cycle cooling is low-use, but high consumption, because there is no return flow to the river.
The moderator, Commissioner Maye, asked the panel questions to conclude the session. The lirst went to Ms. Love on the impact of Section 316(b).
Ms. Love replied she thought the overall impact would be low because of the
variety of technology options available other than closed-loop cooling. Mr. Case
added that Section 316(b) has site-specilic provisions to balance lish impacts
with increased water usage. Commissioner Maye then asked Mr. Holleman
and Mr. Case about a coal ash lagoon operator's potential criminal exposure.
Mr. Case responded that most industrial activities have some criminal and civil
liability if they are done improperly. He disagreed with Mr. Holleman's view
that operation of a coal ash pit is independently illegal. Mr. Holleman responded by stating that almost every site he has seen is not necessarily criminally
operated, but is at least civilly illegal. He said he had seen some seepages clearly
visible from Google Earth, anrd that a knowing or negligent violation of the
Clean Water Act is a criminal offense.
A final questioner asked whether there was a risk of contaminant leaching
from concrete made of ash. The panel confinned, based on EPA studies,
leaching from concrete is very low. Mr. Holleman said that beneficial re-use of
ash has to be managed in ways that do not backfire on the industry, for example,
coal ash re-use in agriculture. Mr. Holleman warned that agricultural re-use
would be inconsistent with the growing business of many grocery stores in natural and organic products. With that, Commissioner Maye thanked the speakers and closed the session.
Chris Ainsco ugh

COLORADO SUPREME COURT WATER COURT COMMITTEE
MEETING: LOOKING AHEAD TO EFFICIENCY AND
CONSISTENCY
Denver, Colorado

October 26, 2015

The University ofDenver Water Law Jeview would llke to thank Retired
Justice Gregory Hobbs Iorhis help in prepanpgthis piece.
Members of the Colorado Supreme Court's Water Court Committee focused their discussions on ways to improve efficiency and consistency among
the State's seven water divisions. Supreme Court Justice Allison Eid, chair of
the committee, presided over the meeting. A permanent standing committee
since 2009, the Water Court Committee works to "[identify] possible ways
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through rule and/or statutory change to achieve efficiencies in water court cases
while still protecting quality outcomes, and [ensuring] the highest level of competence in water court participants," according to the water court's website.
For two hours, members engaged in a roundtable discussion of potential
issues regarding water court procedures and rules to see if they might recommend any changes to the State's seven water court judges and tie Colorado
Supreme Court. Among the topics were alternative dispute resolution, the role
of the State and Division engineers in the early stages of a case, abandonment,
and the duty to preserve evidence.
The Committee first addressed the idea that clients want to be more involved in the early stages of the water court process. Jennifer Ashworth, Project
Engineer and co-founder of White Sands Water Engineers, Inc., said that some
clients have expressed the desire to attend expert meetings, which are currently
a series of confidential meetings in which engineers discuss their findings, agreements, and disagreements. Committee members pointed out that expert meetings are critical points at which engineers can work through dense technical issues among themselves and then report to the clients and their attorneys.
Committee members concluded that expert meetings may not be the place
for clients to get involved, because settlement discussions could involve broader
considerations about settling tie case. They suggested there might be some
point early in the process, perhaps an evaluation or mediation stage, where clients, attorneys, and experts could meet and attempt to resolve issues. John
Cowan, Water Division One Water Referee, said judges already have the power
to order mediation, but adding an express water court rule change for this may
be helpful. At the request ofJustice Eid, several members volunteered to study
and report back on encouraging alternative dispute resolution in water cases.
Justice Gregory Hobbs, the Committee's Chair until his retirement from
the Supreme Court at the end of August of 2015, stated that if and when the
State Engineer becomes a party in a water court case is another issue of concern.
He suggested that the referee process might work better if the State and Division
Engineers can consult in a non-adversarial way until it becomes clear that a water
court trial may be necessary. Committee members discussed the issue that not
every water division handles the referee process in the same way. State Engineer Dick Wolfe suggested that it may be helpful to hear from the water judges
and referees about making the consultation process more consistent among the
divisions. Justice Eid designated a sub-committee to look into this.
Next, Holly Kirsner Strablizky, Water Division Five Water Referee, suggested that there is confusion in the water law community about how abandonment cases should proceed. Particularly, she said that there is some misunderstanding among attorneys and judges on timelines and exactly what should
happen when an abandonment action goes before a court. Justice Eid assigned
Ms. Kirsner Strablizky and other members to study and report on this topic.
Mr. Witwer then presented to the Committee the issue of evidence preservation. Specifically, Mr. Witwer pointed out that the duration and means of the
duty to preserve is unclear, especially in the electronic age and with regard to
conditional water rights. He noted that preservation is especially important inI
water law cases because such cases can span years or even decades. He said it
is particularly difficult to know exactly what information a client must retain and
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how long that client must keep the information to avoid spoliation issues at later
proceedings. Mr. Witwer volunteered to head the subcommittee that will look
into the issue.
Mr. Witwer also raised the concern that some cases involving specific disputes between individual parties go before the Supreme Court unnoticed, even
though they may significantly impact water law in the state. He noted that this
prevents participation by amicus curiae briefs. He suggested creating some inlbrnational system that would alert the water community more broadly.
Committee members also decided to tocus on updating Continuing Legal
Education water courses. At the meeting's end, the Committee agreed to meet
again in April and receive the reports from the subcommittees at that time.
Whitney Phillips

COLORADO WATER CONGRESS FALL 2015 WORKSHOP:
HISTORY OF COLORADO LAW
Denver, Colorado

November 16, 2015

Retired Colorado Supreme Court Justice Gregory Hobbs provided an introduction to the history of Colorado water law at an event hosted by the Colorado Water Congress on November 16, 2015. Justice Hobbs retired this fall
after nearly nineteen years on the Colorado Supreme Court. During his presentation, Justice Hobbs covered the origins of water law in the state and explained
some particularities that make Colorado unique, even among other Western
states.
To begin, he said, "In Colorado, water is life and politics, and it contains
all the things we love about our state." Justice Hobbs explained that Colorado
water is vital not only for those within the state's borders, but also for a large
portion of the country. Waters beginning in Colorado travel downstream'to
eighteen states and Mexico, and it is for this reason Justice Hobbs said sometimes the state is referred to as "the Mother of Water." In fact, Justice Hobbs
discussed how out of all the water that originates in the state, Coloradans are
allowed to use only a third of it; the rest is reserved for users in downstream
states. Over the years, nine interstate compacts, two treaties, and three equitable
apportionment decrees have determined the amount of water Colorado owes
downstream.
It is no accident Colorado became the headwaters for so many major river
systems, justice Hobbs said, but rather it has to do with gold, slavery, and the
Civil War. He explained how after the Kansas-Nebraska Act (which allowed
white settlers in each of the territories to decide whether to allow slavery), both
the South and the North looked west to see how each territory would decide.
By the time the South seceded and war broke out, the area now known as Colorado had already been experiencing a major gold rush along the Front Range.
Shortly after, organizers carved the Colorado Territory out of the Utah, Nebraska, and Kansas Territories, and Congress allowed it to enter on the side of
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the Union. The logic, Justice Hobbs pointed out, was that it would keep the
region's mineral wealth out of the hands of Confederates and help the North's
war effort. Along with the gold flowing down from the Rockies, of course, came
the streams themselves, several of which formed the headwaters of the region's
most important rivers.
But any discussion of water law in Colorado doesn't start with the territory.
In fact, Justice Hobbs spent much of his presentation on water and its uses in
the region before white settlers came. From 550-1276 C.E.., the Ancestral
Puebloans lived in the area of Mesa Verde. As dry-land farmers, the people
developed several ways of maximizing use of the sparse water in the region,
including building a reservoir that is considered even today "a civil engineering
marvel." During this period, the people experienced three great droughts, the
third of which was severe and drove them out of the area. At the end of the
period, the conflict over water becane great, and in places like Hovenweep
National Monument, ancient guard towers near valuable water sources show
that water protection and enforcement was extremely important to the Puebloans.
Justice Hobbs also recountedJohn Wesley Powell's contributions as an explorer and as a thinker of the West's future. Powell saw that the area west of
the Hundredth Meridian was fundamentally different from the lands to the east.
This was the line that demarcated where average precipitation was less than
twenty inches per year. Powell knew water availability would be the crucial issue
in the West, especially if the land were to be used for agriculture. Powell presented many ideas to the United States government on how best to organize the
region. But contrary to public opinion today, Justice Hobbs said that Powell
did not actually advocate for watershed based state formation. Instead, Powell
proposed river districts that existed within a state or across state lines, where
members could decide among themselves on how best to manage their resource
and settle disputes. Justice Hobbs pointed out that in many ways, Colorado
enacted this exact idea in creating the state's seven water districts. Each district
comprises a single major watershed and each has both its own water court to
adjudicate rights and resolve disputes, as well as a division engineer to enforce
those rights. In terms of water administration this is unique in the West because
most states use a state agency to oversee individual water rights.
Justice Hobbs also explained that Colorado's water law system is unique to
the region and is historically interesting. Colorado, like many other Western
states, employs a form of water law called the Prior Appropriation Doctrine,
which he summarized as "first in time in settling, first in line in times of
drought." This system abolished the common law Riparian system, which
American courts brought over from England and used throughout the eastern
United States. The Riparian system allowed only those landowners abutting the
stream banks to divert its water for non-consumptive uses only. In this system,
downstreamn users also have correlative rights to those upstream. Colorado
chose to reject this system because of the aridity of the West and the fact that
few homesteaders lived along streams. Justice Hobbs explained the rejection
came from the fear that corporations could buy up the land along a water source
and control its use. In his opinion, the Prior Appropriation system represents
a "radical agrarian anti-monopoly doctrine based on agricultural use."
Another significant point in the history of Colorado water law that Justice
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Hobbs discussed came in 1922 with the Colorado River Compact. The deal
divided the waters of the Colorado between the seven states laying claim to its
waters. Specifically, the compact divided the water between the Upper Basin
and the Lower Basin, allocating 75 million acre-feet to the Lower Basin over an
averaged ten-year period, 1.5 million acre-feet to Mexico, and the rest for use
by the Upper Basin states. Colorado and the other Upper Basin states subsequently decided how to split up their allotment in 1948 with the Upper Colorado River Compact. Colorado secured fifty-one percent of the Upper Basin
allocation. Justice Hobbs noted that in 1922 the states were assuming a yearly
flow of more than 16 million acre-feet. The problem, he said, was that this
amount overestimated water availability, especially in drought years. In fact, as
recently as 1902, there were only 9.5 million acre-feet of water in the basin,
something that the Upper Colorado River Compact drafters knew. This deal,
therefore paved the way for storage to be an integral part of water in the Westa trend that continues today.
Justice Hobbs concluded his presentation by answering participant questions about the failure of recent water law legislation, including Senate Bill 23
in 2014 and House Bill 1259 earlier this spring. Justice Hobbs closed by saying
that he has seen a lot of changes in Colorado water law over the course of his
career and that he was excited for the changes that the future generation of professionals working in water might encounter.
Josh Boissevain

COLORADO WATER CONGRESS WORKSHOP ON LEGAL ETHICS
IN WATER AND ENVIRONMENTAL LAW: ETHICAL
PRINCIPLES AND OBLIGATIONS FOR WATER LAWYERS
Denver, Colorado

November 16, 2015

As one portion of its two-part workshop, the Colorado Water Congress
hosted a series of presentations concerning the unique interaction between the
Colorado Rules of Professional Conduct ("Rules") and situations that often
arise in the practice of water law.
Stephen H. Leonhardt, a shareholder at Bums, Figa & Will, gave the first
presentation. He used James P. Owen's book Cowboy Ethics: What Wall
Street Can Learn foni the Code ofthe West to guide a water lawyer through
various situations that he or she could encounter in practice. Starting with the
precept "when you make a promise, keep it," Leonhardt compared the book's
discussion of ethics with Rule 1.2's guidance on the attorney-client relationship.
He also mentioned that proposed amnendments to the Rules address issues surrounding modern technology and social media. In closing, Leonhardt presented the maxim "remember some things aren't for sale" to stress that expert
witnesses should be a tool for the water court, not a weapon for one side to
wield.
The second speaker was David S. Lipson, an expert in hydrogeology and a
professor at the Colorado School of Mines. Lipson frequently appears as an

WA Tl? 1A WREVIEW

Volume 19

expert witness before water courts. He outlined some of the reasons why expert
witnesses are important in water law, and clarified their ethical role. He introduced the multidisciplinary nature of water issues, noting that they often require
many scientific disciplines working together in order to solve large-scale problems. He cited the recent discharge of mining waste into the Animas River as
an example of interdisciplinary cooperation. In dealing with such problems,
multiple scientific disciplines must collaborate to diagnose the problems' causes
and formulate solutions for cleanup or mitigation. Next, Lipson addressed the
ethical guidelines that bind professional expert witnesses: (i) professional engineers' licensing requirements, and (ii) professional societies' voluntary codes of
ethics. He went on to explain the limitations that professional societies' codes
of professional conduct place on expert witnesses' obligation to advocate for
their clients. Lipson closed by emphasizing that experts should advocate for
the data or objective facts above all else, while also keeping the public health in
mind.
The third speaker was Cynthia F. Covell, co-founder and shareholder at
Alperstein & Covell. Her presentation focused on a frequent conflict of interest
that arises in water law: when water law practitioners represent organizations
and individuals for long periods of time and across different water districts.
Covell emphasized that water law practitioners today need to advocate for conflict resolution that allows clients to maintain their longstanding relationships.
Covell stressed that "material" conflicts are often hard to define in such a complex area of practice. She also discussed American Bar Association Opinion
93-337 and the "issue" conflicts that arise in water law when a lawyer advocates
on two sides of an unsettled legal question. The opinion cautions concern over
the lawyer's credibility and that water law appeals go directly to the Colorado
Supreme Court. Covell concluded her presentation by asking audience members when they think representation of a former client clearly ends for purposes
of the Rules. Multiple practitioners responded to her question by warning of
broad initial engagement letters sent to clients, and noting that malpractice insurers recommend sending a closure letter to clients when appropriate.
The workshop ended with a set of hypothetical problems presented by
Leonhardt and Covell. These problems addressed the evolution of the Rules
surrounding issues of modern technology, including rules currently proposed
for adoption, as well as the Colorado Bar Association's Opinion 127: Use of
Social Media for Investigative Purposes. The first problem involved a lawyer
representing an environmental non-profit organization opposing a real estate
developer's plan to build a resort in a beautiful mountain area. The problem
discussed the developer's Facebook page and to what extent the lawyer could
use information the page contained. Per Opinion 127, a lawyer may always
view the public portion of a person's social media page including posts. A lawyer may not request access to a private portion of a social media profile of a
person represented by counsel in a matter without first obtaining permiission.
A lawyer also cannot delegate these tasks to a third party. In communicating
through social media, a lawyer must adhere to the same rules that govern traditional communications. Leonhardt and Covell also went through a problem
addressing the "issue" conflicts Covell discussed in her earlier presentation. In
this problem, a lawyer represents client C in an unsuccessful appeal against K.
The lawyer continues to represent C after the appeal. Later, K asks the attorney
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to represent her in another matter she wishes to bring under the same theories
the attorney had raised in the earlier appeal. While there is no clear answer to
the dilemma, the discussion brought up issues of professional image and integrity, as well as appearing before the sane judges on repeated occasions.
In sum, the presentations all offered valuable insight into the ethical practfice of water law in light of new technologies and increasing complexity in tie
field.
Brian Hinkle
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
Am. Farm Bureau Fed'n v. EPA, 792 F.3d 281 (3rd Cir. 2015) (holding
that the EPA did not exceed the scope of its authority or intrude on states' roles
in regulating land use when, as a part of its Chesapeake Bay total maximum
daily load, the agency: (i) allocated permissible levels of pollutants among different sources of those pollutanLs; (ii) specified target dates for reducing pollutant discharges down to the level the total maximum daily load specified; and
(iii) gained "reasonable assurance" from states that they would fullill the total
maximum daily load objectives).
The Chesapeake Bay impacts at least seventeen million people and has
been a topic of ecological concern for several decades. Commercial activities
contribute pollutants to the Bay, which cause dead zones in significant parts of
the bay that are unable to support aquatic life. The EPA published a total maximum daily load ("FMDL"), which is the amount of pollutants a water body can
absorb without violating water quality standards, for the Chesapeake Bay. The
EPA intended TMDLs to be frameworks lor pollution reduction. States use
TMDLs to set "water quality standards," which the EPA must then approve. If
the EPA does not approve, the agency itself is responsible for establishing its
own standards.
The American Farm Bureau Federation, the National Association of
Home Builders, and other organizations for agricultural industries ("Farm Bureau") claimed that the phrase "total maximum daily load" in the Clean Water
Act ("Act") referred only to a number that represented the amount of pollutant
that could be discharged into a particular segment of water. Therefore, Farm
Bureau argued, even if aspects such as allocations, target dates, and reasonable
assurances contributed to calculating the TMDL, the final document should
have contained only the final TMDL number the EPA determined.
The United States District Court for the Middle District of Pennsylvania
("district court") granted summary judgment in favor of the EPA. The Farm
Bureau then appealed to the United States Court of Appeals for the Third Circuit ("Court"). On appeal, the Farm Bureau argued: (i) the EPA exceeded its
statutory authority by incorporating deadlines and allocations in the TMDL and
by requiring "reasonable assurance" from the states that the TMDL would be
met; (ii) the term "total" in the TMDL should mean that the EPA provides one
final TMDL number without setting any deadlines to accomplish the TMDL
or requesting any reasonable assurances that states would meet them; and (iii)
the EPA's TMDL unconstitutionally encroached upon state policy-making in
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the areas of land use and zoning.
In considering the Farm Bureau's claim, the Court relied on Chevron v.
NRD, which outlined a two-step process. In step one, a court should consider
congressional intent. If the intent is clear and unambiguous, and the agency's
action followed the clearly stated congressional intent, the decision is final.
However, if that intent is ambiguous, the court should move to step two, which
includes looking at the agency's interpretation. This interpretation is controlling
as long as it is a "reasonable policy choice."
In evaluating whether the congressional intent was ambiguous, the Court
first considered case law on TMDLs. The Court lound that, where the Act is
ambiguous, broad regulatory authority is granted to the EPA. The Court further found that courts have consistently recognized the EPA's authority to determine the requirements for TMDLs. Therefore, the Court held that the Congressional intent was ambiguous, and the EPA may interpret how to calculate
TMDLs.
Second, the Court considered statutory text, which dictated that tie EPA
has the authority to publish "total maximum daily loadIs]." While Farm Bureau
argued that a "total load" should only be a single number, the Court determined
that Congress did not necessarily intend the word "total" to be interpreted that
narrowly. The Court found that because the EPA used notice-and-comment
rulemaking for TMDLs, the Administrative Procedure Act required the EPA
to provide sufficient supporting information to explain how it carne to its conclusions about the TMDL to enable the public to comment on its conclusions.
Therefore, the Court concluded that a single number would not be sufficient to
allow the EPA to meet this requirement. The Court also noted that requiring
one number would go against the AcCs goal of providing a cooperative framework for states and the federal government to work together to eliminate water
pollution.
Third, the Court considered the structure and purpose of the Act. The
Court noted the Act facilitates a partnership between the states and the federal
government in the shared objective of restoring and maintaining the nation's
waters. The Court deternined that Congress' silence authorized the EPA to
determine how to calculate TMDLs. The Court further reasoned that the EPA
had the authority to state what it used to calculate TMDLs and to require states
provide "reasonable assurance" that they would comply with TMDL standards.
Finally, the Court considered whether the EPA's Chesapeake Bay TMDL
intruded on state regulation of land use and, therefore, could not be permitted
without a "clear statement" from Congress. The Court determined that the
states were not coerced into accepting the TMDL, and the TMDL gave states
flexibility in achieving limits the EPA set by presenting source allocation by sector. Thus, the Court found that this preserved state autonomy in land use and
zoning. Moreover, the Court held that since the Chesapeake Bay is a channel
of interstate commerce with an estimated value of more than one trillion dollars.
The federal government has authority to regulate channels of interstate commerce and navigable-in-fact waterways. Therefore, there were no constitutional
concerns with the EPA's interpretation of the statute. Given these considerations, the Court held that there were no concerns of intrusion on state regulation
that were so significant as to require a "clear statement" from Congress.
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For step two under Chevron, the Court contemplated both the legislative
history and whether the EPA made a "reasonable policy choice" in its interpretation of the phrase "total maximum daily load." In these considerations, the
Court concluded that because Congress used some of the language from the
EPA's rule, the EPA had a strong argument that Congress both agreed with the
EPA's TMDL definition and also aflirmatively incorporated the EPA's rule into
statute. In addition, the Court determined that the EPA's requirements concerning TMDLs, including allocating among different kinds of sources, establishing a timetable, and getting "reasonable assurance" from states that the
TMDLs would actually be implemented, were all reasonable. Therefore, the
Court held that the EPA made a reasonable and legitimate policy choice in
having these requirements.
Accordingly, the Court affirned the district court's opinion that the EPA
did not exceed its authority to regulate through the Chesapeake Bay TMDL
requirements.
Lnmna Giauque
UNTED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT
Gulf Restoration Network v. McCarthy, 783 F.3d 227 (5th Cir. 2015) (holding that: (i) the EPA's refusal to regulate pollution resembled a rejection of a
rulemaking petition, which is presumptively reviewable by the courts; (ii) the
Clean Water Act possesses sulficiently specific language to allow for judicial
review; and (iii) the EPA may refrain from making a necessity determination if
it uses the language of the Clean Water Act to explain its decision).
In July 2008, a group of nonprofit environmental organizations, led by the
Gulf' Restoration Network ("Network"), petitioned the Environmental Protection Agency ("EPA") to regulate the high levels of nitrogen and phosphorous
pollution that have entered waters in the Mississippi River Basin and created
what the petition called a "dead zone" in the northern Gulf of Mexico. The
EPA denied this petition, deciding that it could create more efficient regulations
by working cooperatively with the states. Network then filed suit in the United
States District Court, Eastern District of Louisiana, alleging that the EPA violated both the Administrative Procedure Act ("APA") and the Clean Water Act
("CWA"). The relevant section of the CWA stipulates that the EPA can directly create water standards if: (i) the state-created standards do not satisfy the
requirements of the CWA; or (ii) the administrator decides that a new or improved standard is necessary. The district court ruled that the Supreme Court's
decision in Massachusetts v. EPA required the EPA to make the requested necessity determination before denying the petition, and the court remanded the
matter to the EPA to conduct such a determination. The EPA appealed the
decision to the United States Court of Appeals, Fifth Circuit ("Court").
The Court began its inquiry by reviewing the district court's holding that it
possessed subject matter jurisdiction to review the EPA's action. Generally, the
United States government and its agencies possess sovereign immunity and are
not subject to civil actions unless they consent to suit. Congress waived this
immunity in the APA, which created a general presumption that the courts have
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the requisite jurisdiction to review final actions of an agency. The Court recognized two circumstances in which sovereign immunity remains: (i) when a statute prohibits judicial review; and (ii) when the agency action falls within the
agency's legal discretion. The Court found that the first circumstance did not
apply in this case, and that the second circumstance could only apply to agency
actions for which the applicable statute provides no "meaningful standard" of
review.

Before considering whether the CWA provided a meaningful standard of
review, the Court considered whether this type of agency action was categorically reviewable, presumptively reviewable, or presumptively unreviewable.
When an agency acts affirmatively, the courts apply a presumption of reviewability. Because the EPA decided not to act, the presumption depends on the
activity in question. If the EPA refused to perform a rulemakingfunction, then
the Court would consider the action presumptively reviewable,if the EPA refused to engage in an enforcement action, then the Court would consider the
action presumptively unreviewable. The Court declined to define the EPA's
action as categorically reviewable, as Network argued, and instead the Court
found that judicial review should only occur after careful review of the statute.
Next, to determine which presumption applied, the Court considered
whether the EPA's actions resembled denial of a rulemaking petition or an enforcement action. Due to the breadth of Network's request to regulate pollution, the Court held that the EPA's refusal to conduct such regulation aligned
with a denial of a rulemaking petition. The Court rejected the EPA's comparison to an issuance of a Notice of Deficiency ("NOD"), a mechanism of the
Clean Air Act that the Court held to be an enforcement action in its prior decision in Public Citizen, Inc. v. EPA. The Court distinguished the NOD as a
punitive measure to correct inadequate state measures. The Court turned to
the language of the CWA, which uses the word "or" to separate the EPA's
power to correct state inadequacies from its power to conduct a necessity determination. The Court found that this disjunctive indicates that the necessity determination does not require any finding of state inadequacies. The Court
noted that an action to correct state inadequacies would reflect an enforcement
action, but the necessity determination more closely resembles a rulemaking
feature. The Court also considered the consequences of noncompliance with
each measure: the EPA may sanction states for failure to correct inefficiencies
after the agency issues an NOD, but the CWA does not authorize the EPA to
impose any sanctions for noncompliance. Finally, the Court described the
CWA's general notification process, during which the EPA must prepare and
publish its proposed regulations. Unlike the sanctions following an NOD, this
general notification does not entail any direct notification to affected states. The
Court thus concluded that the EPA's refusal to make a necessity determination
resembled denial of a petition for rulemaking, not an enforcement action.
'Therefore, the action warrants a presumption of reviewability.
With this presumption in place, the Court then considered whether the
language of the CWA provided a "meaningful standard" to apply when reviewing a denial of a rulemaking petition. The Court turned to Massachusetts,in
which the Supreme Court ruled that the EPA may decline to exercise its rulemaking power by providing a reasonable explanation "grounded in" the language of the controlling statute, not merely a self-directed policy explanation.
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The Court then answered two questions: (i) whether the "necessity deternination" section of the CWA contains sufficiently specific language to allow judicial
review; and (ii) whether the EPA did, in fact, have the discretion to decide
against making a necessity determination.
First, the Court found the CWA to possess sufficiendy specific language;
the CWA dictated that water quality standards "shall be established taking into
consideration their use and value for public water supplies, propagation of fish
and wildlife, recreational purposes, and.. . use and value for navigation." The
specificity of these considerations provides the EPA with a basis for explanation,
thereby allowing for judicial review. The Court further concluded that the
"mandatory language" of these sections of the CWA suggests reviewability.
Courts have found provisions with discrefionuy and suggestive language, such
as the agency "may" regulate, to be unreviewable. However, the relevant sections of the CWA dictate that the Administrator "shall" create new standards
when necessary. Thus, the Court held that it possessed subject matter jurisdiction to review the EPA's action.
Second, the Court disagreed with the trial court's finding that the EPA
lacked discretionary authority to decline a necessity determination. The Court
revisited the ruling in Massachusets,holding that the case's "reasonable explanation" standard also applies to this section of the CWA. Mas'sachusets holding requires the district court to analyze the EPA's explanation and determine
whether the explanation reflects the language of the CWA. Noting the highly
deferential nature of this standard, the Court described the EPA's burden as
"slight".. Nevertheless, the Court ruled that the EPA must provide such an explanation to the district court to justify the agency's refusal.
Accordingly, the Court vacated the order of the district court and remanded
the case for proceedings consistent with its ruling.
Stephen Klein
UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT
Sierra Club, Inc. v. Bostick, 787 F.3d 1043 (10th Cir. 2015) (holding that
by issuing Nationwide Permit 12 and verifying that the construction of the
TransCanada pipeline was covered under the permit, the United States Army
Corps of Engineers did not violate the National Environmental Policy Act, the
Clean Water Act, or its own nationwide permit).
The U.S. Army Corps of Engineers ("Corps") has the authority, under Section 404(e) of the Clean Water Act, to issue nationwide permits authorizing
activities that involve the discharge of dredged material into waters and wetlands.
The Corps issued a nationwide permit, Nationwide Permit 12 ("Permit"), which
permitted anyone to build utility lines in waters as long as the construction did
not result in a loss of greater than one-half acre of water for each single and
complete project.
TransCanada Corporation ("TransCanada"), sought to build the Gulf
Coast Pipeline ("Pipeline"), an oil pipeline which would cross 2,000 waterways
and expand across 485 miles. The Corps verified, in several letters, that the
Permit permitted construction of TransCanada's pipeline. Based off the Corp's
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verification, TransCanada constructed, completed, and began using the Pipeline.
Concerned about the Pipeline's effect on the environment, Sierra Club,
Inc., Clean Energy Future of Oklahoma, and East Texas Sub Regional Planning
Commission (collectively "the eivironmental groups") challenged the Corps'
authority to issue Nationwide Permit 12. The United States District Court for
the Western District of Oklahoma ("district court") entered judgment in favor
of the Corps. The environmental groups appealed to the United States Court
of Appeals, Tenth Circuit ("Court"). The environmental groups asserted three
major claims on appeal: (i) that the Corps violated the National Environmental
Policy Act ("NEPA") when it issued the Permit and letters without considering
the risk of oil spills and the cumulative impacts on the environment; (ii) that
Nationwide Permit 12 violates Section 404(e) of the Clean Water Act because
it permits activities that cause more than minimal environmental impacts and
because it defers a part of the minimal-impact determination to project-level
personnel; and (iii) that the Corps violated its own Permit when it failed to conduct an analysis of the Pipeline's cumulative effects on the environment.
The Court first addressed the claim that the Corps violated NEPA when it
failed to consider the risks of oil spills and the Pipeline's cumulative impacts.
The Court held that the environmental groups waived their NEPA claims. The
Court noted that the Corps met the NEPA requirements because, under
NEPA, no further analysis is required beyond an environmental assessment if
the assessment indicates that the environmental impact of the proposed action
is insignificant. Further, the Court noted that a party challenging NEPA compliance must raise any relevant objections to the proposed project during the
public comment period. A party waives its claim if it does not raise it during
such period, unless the environmental assessment's flaw is an obvious flaw or
the issue is otherwise brought to the agency's attention.
First, the Court analyzed whether the risk of an oil spill was an obvious flaw
in the assessment. The Court determined that the environmental groups were
required, and failed, to show that the Corps' assessment for the construction,
maintenance, and repair of utility lines contained an obvious flaw. The Court
found that the Corps appropriately considered the impacts from the construction of the Pipeline-the permitted activity-and not the impact associated with
operation of the Pipeline, which fell under the authority of other agencies. Additionally, the Court noted that even if the Corps knew about the risk of oil spills
from other sources, it made no difference because the duty to assess that risk
belonged to another agency. Second, the Court addressed whether the environmental groups waived their claim that the Corps violated NEPA by failing
to consider the pipeline's cumulative impact. The Court held that the environmental groups waived their claim because no commentator raised this objection
during the relevant public comment period.
Next, the Court analyzed the environmental groups' argument that NEPA
required the Corps to conduct an environmental analysis before issuing the verification letters to TransCanada, because the letters constituted "major Federal
actions." The Court disagreed with the environmental groups and held that the
Corps complied with NEPA. The Court noted that NEPA requires agencies
to conduct an analysis of potential impacts of all major Federal actions, but that
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the letter would only constitute a "major Federal action" if such verification resulted in a significant impact. The Court found that the Corps considered the
impact of the construction of an oil pipeline when it issued Nationwide Permit
12, and that the letters only venilied that TransCanada's actions were covered
by the Permit. Therefore, the Court held there was no need for the Corps to
conduct a second environmental assessment.
The Court then considered the environmental groups' argument that the
Corps violated the Clean Water Act when it issued Nationwide Permit 12. The
environmental groups argued the Permit violated the Clean Water Act in two
ways: (i) because the Permit allows activities that have more than minimal environmental impacts; and (ii) because it defers a part of the minimal-impact determination to project-level personnel. The Court held that the Corps did not
violate Section 404(e) when it issued Nationwide Permit 12 because it used its
long-standing practice for assessing impacts based on its technical expertise.
The Court found the environmental groups failed to show that the Corps' test
did not adequately control aquatic impact.
The Court then considered the Corps' interpretation of Section 404(e) as
allowing the Corps to use project-level personnel in portions of the minimalimpact analysis. When analyzing the case under Chevron, the Court noted that
there was no direction from Congress as to whether assigning project-level personnel such duties is permissible. Because Congress had not directly spoken
on the issue, the Court determined that the Corps' interpretation of Section
404(e) was permissible because nationwide permitting is complicated and the
Corps' interpretation provided a reasonable saeguard fiom unforeseen impacts. The Court reasoned that the Corps recognized that it could not predict
every potential use of Nationwide Permit 12, but that it made an assessment of
all predictable uses-including construction of an oil pipeline-so the Corps did
not need to conduct a new environmental analysis. Additionally, the Court
noted that the use of project-level personnel did not affect the public's ability to
comment on the proposed permits because the Corps prepares a written impact
evaluation of authorized activity; it only defers aspects of the evaluation that it
cannot practically undertake before the start of a project.
Lastly, the Court addressed the environmental groups claim that the Corps
violated its own Permit when it filed to document its cumulative impact analysis
in the verification letters and in its administrative records regarding the analysis.
The Court held that there was no violation because the Corps has never required district engineers to include the analysis in a verification letter, as long as
the record supported the letter. The Court found that in this case the record
included sufficient facts to support that the district engineers considered cumulative impacts.
Therefore, the Court found that the environmental groups waived their
NEPA claims by failing to object during the appropriate public comment period. The Court rejected the remainder of the environmental groups' arguments. The Court held that, by issuing Nationwide Permit 12 and verifying the
construction of TransCanada's pipeline under the Permit, the Corps did not
violate N EPA, the Clean Water Act, or its own Permit.
Accordingly, the Court affirmed the district court's decision.
Heather Campbell
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STATE COURTS
COLORADO
Frees v. Tidd, 349 P.3d 259 (Colo. 2015) (holding that the owner of a servient estate, whose property is subject to a ditch easement conveying water under a senior priority, may obtain ajunior conditional right to use the same water
for non-consumptive hydropower use if he or she can make an initial showing
that water is available).
David Frees, George Frees, and Shirley Frees ("Frees") own an irrigation
water right with an 1890 priority, which has diverted at most 6.4 cubic feet per
second ("cfs") of water from Garner Creek. The Garner Creek Ditch No. 1
headgate delivered the water into a ditch that crossed property owned by
Charles and Barbara Tidd ("Tidds") in Saguache County. Across the Tidds'
property, the Frees owned an easement for delivery of their water right.
In 2010, the Tidds applied for a 0.41 cfs conditional water right for nonconsumptive hydropower use. The Tidds initially filed for a right to divert from
Garner Creek Ditch, but they amended their application to identify Garner
Creek itself as the source of appropriation. In 2014, the District Court, Alamosa County ("water court") issued a decree, giving the Tidds a conditional
water right with a 2010 priority date. The water court determined that water
was available for the Tidds' proposed non-consumptive hydropower use and
that the Frees could not exclude the Tidds from use. The water court reasoned
that the Frees only owned the right to use the water for irrigation purposes, not
the water itself. To apply the decreed water for their proposed hydropower
use, the Tidds needed to make modifications to the ditch thereby altering the
Frees' easement. Subsequently, both parties outlined and agreed to terms and
conditions to a decree that would ensure against any material injury to the Frees'
water right. Nevertheless, the Frees appealed the decree to the Colorado Supreme Court ("Court"), arguing that Colorado law prevented the Tidds from
appropriating the same physical water the Frees had already appropriated
through their 1890 irrigation priority.
On appeal, Justice Hobbs, writing for the majority, first addressed the
Frees' contention that the water they diverted "hald] a label on it." Relying on
the Tenth Circuit's opinion in PublicService Co. ofColoradov. FederalEnergy
Regulatory Commission, the Frees argued that their "label" prohibited the
Tidds from using the water for any purpose. The Court rejected this argument,
concluding that the language came from problematic dicta and, therefore, did
not support the Frees' position. Instead, the Court explained that the Tidds'
use of water was consistent with Public Service Company's use of the Green
Mountain Reservoir water in the Tenth Circuit opinion. Accordingly, the Court
stated that Public Service Co. of Coloradodid not support the Frees' position.
The Court found that the Frees owned the right to use the water for irrigation,
which the Court distinguished from owning the physical water itself. Therefore,
the Frees' ownership interest in the water did not prevent the Tidds from also
using the water.
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Additionally, the Frees argued that the water court lacked the power to order another appropriation unless there was un-appropriated water available to
assign to that decree. The Court explained that this argument directly contradicted the intent and requirements of the Water Right Deterinination and Administration Act of 1969. The fundamental goal of the 1969 Act was to promote, without injury, "flexibility" in the use and appropriation of the public's
water, concurrently and in succession. The Court also relied on previous case
law and the Colorado Constitution for support of the same proposition. Previous cases reiterated the notion that the Constitution guarantees the right to use
a specified amount of groundwater to the exclusion of others not in priority.
However, this right is not the right to exclude others from using the same water
if multiple users can use the water without injury.
Next, the Court addressed the Frees' contention that Colorado law required
the Tidds to appropriate new water. The Court rejected this argument, explaining that Colorado law did not require a conditional water right applicant to appropriate new water. Instead, Colorado law requires the applicant to show that
there is water available that he can put to beneficial use. The "can and will"
doctrine promulgated in section 37-92-305(9)(b) of the Colorado Revised Statutes requires: "an applicant for a conditional water rights decree to prove the
availability of water under river conditions existing at the time of the application
as a threshold requirement to establishing that there is a substantial probability
that the project can and will be completed with diligence and within a reasonable
tiie."
The Court found that the question of water availability linked directly to the
question of whether decreeing a new appropriation would injure senior water
rights. In order to meet this statutory requirement, a new appropriator must
convince the water court that its diversion will not injure senior appropriators
and that water is available. The Court determined that under the terms of the
2010 decree, which protected against any injury to the Frees' irrigation water
right, water was available for the Tidds' decreed use.
Accordingly, the Court alirmed the water court's conditional water right
decree.
Mdrquez, J., Dissenting
Justice M~rquez, joined byJustice Coats, dissented. Justice Mirquez raised
several issues including: the scope of the right to appropriate; the lack of support
for the decision in prior precedent; the potential for unintended consequences;
and the Court's intrusion into the realm of legislative policy and decision-making. The dissent argued that although the Tidds' conditional water right had a
2010 priority, the Tidds would actually be diverting pursuant to the Frees' 1890
priority. The dissent observed that, under the majority's decision, a new appropriator could intercept water that was only available in light of a senior appropriator's diversion. The majority's decision would effectively allow the junior
appropriator to gain an "overvalued water right by 'diverting' under an earlier
priority date."
The dissent also disagreed with the majority's interpretation of PublicSer-
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vice Co. of Colorado. The dissent argued that the majority's analysis overlooked the crucial fact in that case: Public Service Company received more water than Colorado law would have otherwise granted. Contrary to the majority's
interpretation, the dissent argued that Public Service Co. of Colorado "stands
for the proposition that a downstream user cannot obtain a vested water right in
already appropriated water simply by applying that water to a beneficial, nonconsumptive use."
The dissent also questioned, among other things, what would happen if the
Frees changed the water diversion point. Because the potential answers proved
problematic, Justice Mirquez advised the Court to defer to the legislature on
"novel, out-of-piority diversions, rather than upholding a conditional water
right in the unique circumstances of this case and thereby establishing a potentially dangerous precedent."
Neilie Fields
McKenna v. Witte, 346 P.3d 35 (Colo. 2015) (holding that Division Engineer's statutory deadline to prepare a water rights abandonment list is a directional, not jurisdictional, mandate; and the water court did not erroneously determine abandonment of the water right).
In 1889, the Huerfano County District Court decreed three rights to water
from the Cucharas River ("Sanchez Ditch rights") to the Sanchez Ditch for crop
In 1991, Tom McKenna and McKenna Ranch (collectively
irrigation.
"McKenna") acquired the Sanchez Ditch rights with a tract of land at a foreclosure sale. In 2000, the local water commissioner warned McKenna's water attorney of the Sanchez Ditch's neglected state. In 2010, after the Sanchez Ditch
further deteriorated, the Division Engineer ("Engineer") placed the Sanchez
Ditch rights on the decennial abandonment list.
McKenna objected to the inclusion of the Sanchez Ditch rights on the abandonment list, claiming he used his Sanchez Ditch rights. The Engineer denied
McKenna's objection. McKenna protested the denial to the water court, and
he asked the water court to remove the Sanchez Ditch rights from the abandonment list. McKenna argued he (lid not abandon the Sanchez Ditch rights. He
testified to his use and repair of the Sanchez Ditch, proffered a 2003 receipt of
ditch maintenance, handwritten notes attesting to occasional use, and photographs depicting water in the Sanchez Ditch. McKenna also argued the water
court lacked jurisdiction to terminate his water rights because the Engineer
failed to compile the abandonment list before the statutory deadline. Conversely, the State argued that McKenna did not use the Sanchez Ditch rights for
decades, and failed to rebut the presumption of abandonment.
The water court found that the State's evidence triggered a presumption of
intent to abandon, and McKenna failed to subsequently rebut the presumption.
The water court rejected McKenna's statutory compliance argument because
the Engineer sufficiently complied with the statutory scheme by publishing the
list in July. McKenna appealed the water court's decision to the Colorado Supreme Court ("Court").
On appeal, the Court first reviewed de novo whether the abandonment list
preparation deadline was a directional or jurisdictional mandate. McKenna
contended that the mandatory language in Colo. Rev. Stat. § 37-9 2 -401(1)(a)

Issue I

COURT REPOR7S

("1969 Act") required strict compliance with the preparation deadline, and that
the Engineer did not meet this deadline. McKenna argued that the water court
lacked subject matterjurisdiction over tie abandonment determination because
the Engineer prepared the list on July 7, six days after the July I statutory deadline. The Court acknowledged that although the word "shall" in the 1969 Act
bore a mandatory connotation, whether a provision is mandatory or merely directory depends on legislative intent, rather than formalistic grammar. Moreover, the Court concluded that statutory provisions that establish time limits on
agency action were presumptively directory unless the statute reflected a contrary intent.
Employing these principles, the Court recognized that the legislature intended to vest the water court with broad discretion in order to protect the water
righls owners. Therefore, tie Court found that the preparation deadline at issue was not mandatory, so long as the error did not harm the water rights owner.
The Court reasoned that the Engineer's failure to meet the deadline did not
prejudice McKenna because the resulting delay did not prevent McKenna from
timely filing a protest to the abandonment list. Thus, because the Engineer's'
failure to comply with the deadline did not prejudice McKenna, and McKenna
subsequently invoked the water court's jurisdiction by filing the protest, the water court retained jurisdiction over the case. Consequently, the Court held that
the applicable statutory deadline was a directional, not a jurisdictional, mandate.
The Court then reviewed the water court's abandonment determination for
clear error. The 1969 Act defines abandonment as "the termination of a water
right in whole or in part as the result of the intent of the owner thereof to discontinue permanently the use of all or part of the water available thereunder."
An owner's failure to apply a water right to a beneficial use for ten years triggers
a rebuttable presumption of intent to abandon the water right. The burden
then shifts to tie water rights owner to rebut the abandonment presumption
with evidence that the owner did not intend to abandon the water right. If the
owner fails to produce sufficient evidence, then the failure to apply the water to
a beneficial use supports an abandonment determination.
The State argued that McKenna abandoned the Sanchez Ditch rights by
failing for decades to put the rights to beneficial use. The State supported this
contention with division records describing the Sanchez Ditch rights' neglected
condition. Additionally, the State offered testimony from the water cornnissioner supporting nonuse for decades, and testimony from the Engineer indicating McKenna never used the water available to the Sanchez Ditch for irrigation.
Conversely, McKenna tried to overcome the abandonment presumption
with evidence indicating that he consistently used the Sanchez Ditch for irrigation. Specifically, McKenna provided photographs showing that he flooded the
ditch for irrigation by damming the Cucharas River with a tire. McKenna's
neighbor, however, testified that McKenna flooded the ditch not for irrigation,
but to provide his attorney with photographs of water in the ditch.
The Court determined that McKenna's photographs did not evidence beneficial use because, as the water court had found, McKenna "choreographed"
the photographs to depict beneficial use that never occurred. Further, although
McKenna's evidence showed that he wanted to keep his water rights, his evidence did not show that he intended to beneficially use his water rights. Thus,
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the Court held McKenna did not rebut the abandonment presumption.
Accordingly, the Court held that the abandonment list preparation deadline
was a directional and not a jurisdictional mandate, aflirmed the water court's
finding of abandonment, and remanded to the water court for further proceedings consistent with its ruling.

Daphne Harmilton
St.Jude's Co. v. Roaring Fork Club, LLC, 351 P.3d 442 (Colo. 2015) (holding that (i) the private club's asserted "aesthetic, recreation, and piscatorial
uses," without impoundment, do not meet the state's constitutional and statutory requirements for beneficial use, and therefore, the water court erred in
granting new appropriative rights to the club; and (ii) the water court correctly
determined that prior agreements between the parties barred all but one of the
claims against the private club).
Roaring Fork Club ("the Club") owns a private resort along the Roaring
Fork River that provides members and guests with golfing, fishing, residential,
and recreational amenities. The resort is located upstream from a contiguous
parcel where St. Jude's Company ("the Company") conducts agricultural operations. The two parties have water rights that are diverted from the same headgate located on the Club's property. A settlement agreement and a mutual release agreement ("the Prior Agreements"), which are the result of earlier
litigation between the parties, govern the terms of the parties' water use.
In March of 2007, the Club filed two applications with the Garfield County
District Court, Water Division 5 ("the water court"). The first application requested a decree of new appropiative water rights and a change in the point of
diversion of an existing water right. The Club sought new appropriative rights
for "aesthetic, recreation, and piscatorial uses" because it claimed that since
2001 it had diverted 21 cubic feet per second from the Roaring Fork River ("the
River") into its ditch. The Club also sought to correct the legal description of
an existing right's point of diversion to its actual location. The second application proposed an augmentation plan for the ditch to account for "evaporative
depletions."
The Company opposed both of the Club's applications because the Company was concerned that those changes would adversely affect its downstream
rights. In October of 2007, the Company also filed a complaint against the Club
with the water court. The Company alleged that the Club was wrongfully denying it access to and use of the headgate on Club's property in violation of the
Prior Agreements and Colorado law. The Company also alleged trespass and
breach of contract, and requested that the water court quiet title to two other
disputed priority rights between the parties.
The water court approved both of the Club's applications. It decreed the
Club new appropriative rights "for aesthetic, recreation, and piscatorial uses,"
corrected the legal description of the diversion point, and approved the proposed augmentation. The water court found that the terms of the Prior Agreements between the two parties barred all of the Company's claims, aside from
one. The water court quieted tide to the disputed priority rights, allotting sixtyone percent of each right to the Company and thirty-nine percent to the Club.
The Company appealed the water court's ruling to the Colorado Supreme
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Court ("the Court").
On appeal, the Court addressed whether the Club's diversion into and
through a ditch for aesthetic, recreation, and piscatorial purposes was a beneficial use under state law. The Colorado Constitution guarantees the right to
divert water for "beneficial uses." The 1969 Water Right Determination and
Administration Act ("the Act") defines "beneficial use" as "the use of that
auount of water that is reasonable and appropriate under reasonably efficient
practices to accomplish without waste the purpose for which the appropriation
is lawfully made." The Act specifically approves three applications of water: (i)
the impoundmnent of water for firelighting or storage for recreational, fishery, or
wildlife purposes; (ii) the appropriation by the State of Colorado for future generations of minimum flows in order to preserve the natural environments; and
(iii) the diversion by a county, city, municipality, water conservation district, or
sanitation district for recreational in-channel diversion purposes. The Court
noted that the legislature has recently strictly limited recreational in-channel diversions by only allowing for appropriation to "certain governiental entities," and
by limiting such appropriations to a "minimum amount of strean flow... lor a reasonable recreation experience."
The Court found the Club's applications for "aesthetic, recreation, and piscatorial" uses did not fit under any of the Act's specifically authorized uses because
the Club was not impounding any water, only the Colorado Water Conservation
Board can appropriate instream flows, and the Act reserved recreational in-channel
diversion for governmental entities. The Court found that the Club's application
of water-diverting it into and through a ditch for fishing streams, golf-course maintenance and aesthetic purposes-was entirely "passive." The Court reasoned that putting water to "use" requires the water be used actively or for a type of service.
Further, the Court found that even if the Club's uses were hiilact active applications of water, the Club was still not putting the water to beneficial use because,
unlike the approved recreational uses that benefit the public in general, the Club's
uses only serve "the subjective enjoyment of the Club's private guests." The Court
concluded that "It] he flow of water necessary to ellicientlyproduce beauty, excitement, or fun cannot even conceptually be quantified," and thus is there is no way
to properly limit such use. And while the Court noted previous decisions that designated "piscatorial" uses as beneficial, the uses in those cases were for fish production, a sharp juxtaposition to the Club's merely recreational purpose. Thus, the
Court held that the water court erred in decreeing appropriative rights to the Club.
The Court also addressed the Company's assertion that the water court
erred in interpreting the Prior Agreements between the parties, as well as governing law. The Court found that because contract law governed the interpretation of the Prior Agreements, the water court properly interpreted the agreements based on their "meaning according to the intent of the parties as expressed
in the instrument itself." Therefore, the water court did not err in concluding that
the plain language in the Prior Agreements barred all but one of the Company's
trespass claims.
The Court found no clear error in the water court's findings of facts based
on observation, testimony, mad the documentary record, nor did it find abuse
of discretion in any of the water court's other decisions.
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Accordingly, the Court reversed the water court's order decreeing new appropriative rights to the Club and affirmed the rest of its rulings.
Mirquez,J., Concurring in Part and Dissenting in Part
Justice Mdrquez, joined byJustice Hood, dissented, arguing that the Club's
uses were beneficial under state law. She reasoned that there is "no meaningful
distinction between recreational fishing in a reservoir and recreational fishing in
a flow-through diversion." Accordingly, Justice Marquez argued that the Club's
use was a beneficial use enumerated under the Act.

Whitney Phillips
Upper Black Squirrel Creek Ground Water Mgmt. Dist. v. Cherokee
Metro. Dist., 351 P.3d 408 (Colo. 2015) (affirming the water court's decision
and holding (i) a stipulation agreement mandating that a special district recharge
an aquifer with its recaptured wastewater did not allow the special district to
"reuse" the water, and (ii) the stipulation did not preclude the district from requesting the right to claim replenishment credits for that wastewater in an application for replacement plan because the stipulation did not address the issue).
The Upper Black Squirrel Creek Ground Water Management District
("UBS") is a governmental body responsible for managing ground water in the
Upper Black Squirrel Creek Ground Water Basin ("UBS Basin"). The Cherokee Metropolitan District ("Cherokee") is a special district that previously had
numerous disputes with UBS concerning Cherokee's conditional ground water
rights in the UBS Basin. In 1999, UBS, Cherokee, and other parties entered
into a stipulation ("Stipulation") that resolved many of the disputes. The Stipulation required Cherokee to deliver wastewater returns back to the UBS Basin
in order to recharge the aquifer.
Cherokee filed an application for replacement plan with the Colorado
Ground Water Commission ("Commission"). In 2009, UBS opposed the application before the Commission and motioned the El Paso County, Water Division 2 ("water court") for a declaratory judgment that the terms of the Stipulation prohibited Cherokee from claiming credit for the wastewater returns it
delivered back to the UBS Basin. UBS also sought to enjoin Cherokee from
asserting such a claim in its application for replacement plan before the Commission.
The water court initially found the Stipulation prohibited Cherokee, or any
other person, from claiming credit for the wastewater returns in Cherokee's replacement plan application. However, Cherokee appealed to the Colorado Supreme Court ("Court") and the Court remanded the case to the water court on
other grounds.
UBS then filed an amended motion for declaratory judgment and the parties rebriefed the issues. This time, the water court found the Stipulation did
not preclude Cherokee from making a claim for credits from the wastewater
Cherokee was obligated to return to the UBS aquifer. The water court emphasized that it was only to interpret the relevant "recharge" provision of the Stipulation. The water court determined the Stipulation only required Cherokee to
deliver wastewater returns to the UBS Basin to recharge the aquifer, rather than
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putting it to successive uses. Because the Stipulation did not mention anything
regarding claims for water credits in future applications, the water court found
the Stipulation did not specifically preclude Cherokee from making such a
claim.
UBS appealed tie water court's interpretation of the Stipulation to the
Court. On appeal, the Court considered the effect of the requirement that
Cherokee deliver its wastewater returns to the UBS Basin had on its application
for new appropriative rights. The Court reasoned that the Stipulation should
be governed by the principles of contract law and the Colorado Ground Water
Management Act. The Court noted that ground water is different from water
native to a public stream in that it follows a modilied prior appropriation regime.
This allows an appropriator who lawfully exports water from another basin to
make successive uses of that water.
UBS argued that the water court's finding implicitly authorized Cherokee
to claim credits for the wastewater it had to return to the LBS Basin. The Court
rejected this argument for two reasons. First, the Court noted the water court's
ruling gave no direction as to Cherokee's potential future rights to clain credit
for the wastewater. The Court emphasized that the Commission is responsible
for managing designated ground water and ensuring that aquifers are not unreasonably depleted. Thus, because the Stipulation lacked any language about
claiming future credits, the Court found it had no bearing on any such claim
maid the decision to allow or deny such a claim remained squarely with the Commission. Therefore, the Court determined that the question of whether Cherokee could claim water rights for delivering wastewater to the UBS aquifer was
beyond the scope of the Stipulation. The Court upheld the water court's finding
that the Stipulation neither permitted nor precluded Cherokee from applying
for credits.
Second, the Court considered UBS's argument that returning te
wastewater to the aquifer amounted to Cherokee being able to "reuse" it. The
Court disagreed with UBS's definition of reuse. The Court found the Stipulation requires Cherokee to use its best efforts to recapture the wastewater returns
aid deliver them back to the aquifer, nothing more. The Court held, "IlIn no
meaningful sense can receiving credit for relinquishing dominion over return
flows by delivering them back to the basin for recharge of the aquifer, in lieu of
making successive uses of them, be characterized as reuse."
Accordingly, the Court affirmed the water court's interpretation of the Stipulation.
Hobbs, Gj., Concurring in Part and Dissenting in Part
Justice Hobbs wrote a concurrence-in-part and dissent-in-part, with which
Chief Justice Rice joined. Justice Hobbs opined that because granting Cherokee water credits for the recharged wastewater would effectively deprive UBS
of the benefits it had bargained for in the Stipulation, the Stipulation did implicitly preclude Cherokee from claiming those rights. He observed that if Cherokee had the right to claim replacement credits, the Stipulation's recharge obligation would be unnecessary and meaningless. Justice Hobbs argued that the
Court should have adopted a construction that gave effect to all Stipulation provisions in determining the Stipulation precluded Cherokee from claiming replacement credits. However, Justice Hobbs also observed that the Colorado
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Ground Water Commission would certainly prohibit Cherokee from claiming
credits for the recharged water, so the outcome would be correct despite the
Court's restrainL Justice Hobbs agreed with the rest of the majority's findings.

Katy Rinkin
Farmers Water Development Company v. Colorado Water Conservation
Board, 346 P.3d 52 (Colo. 2015) (holding that Colorado Water Conservation
Board decisions concerning preservation of the natural environment are quasilegislative, rather than quasi-judicial, actions).
The San Miguel River originates in the San Juan Mountains above the town
of Telluride. The river goes down a valley for seventy miles before joining tile
waters of the Dolores River. Within those seventy miles of river the Colorado
Water Conservation Board ("CWCB") sought to appropriate an instream flow
right ("ISF") along seventeen miles for environmental preservation. The Colorado Division of Wildlife and U.S. Bureau of Land Management recommended the CWCB seek this appropriation for the preservation of three "sensitive" fish species and the "imperiled" riparian habitat. Farmers Water
Development Company ("Farmers") opposed the appropriation.
CWCB's enabling legislation requires it to make three findings before applying for an ISF: (i) the appropriated water would preserve the natural environment to a reasonable degree; (ii) the appropriation can preserve a natural
environment; and (iii) the environment's preservation will not cause material
injury to other water rights.
The CWCB must have notice and comment at various stages of the determination process. This includes annual meetings in January, where the CWCB
declares any intent to appropriate, and in March when it takes public comment
on any pending ISF appropriations. The CWCB also must have a hearing
whenever a party contests an ISF appropriation. Parties can present evidence,
have witnesses give testimony, and orally argue their position ftor or against the
appropriation. The CWCB typically announces hearing results at its November board meeting, but retains the discretion to modify or delay this schedule.
In this case, the CWCB made notice of its intentions nine times between 2008
and 2010, ultimately delaying its decision until January of 2011. This schedule
modification gave water users in the San Miguel Basin time to adjudicate water
rights for future needs. Farmers did not apply for a water right during this postponement period.
At the meeting in January the CWCB set a hearing for the proposed appropriation in September 2011. Farmers gave a notice of intent to contest the
proposed ISF request, but did not participate in the September 2011 hearing.
At the hearing the CWCB found the ISF appropriation satisfied the requirements of the three determinations. The CWCB filed its request for the ISF
appropriation with Water Division 4 and published notice of its request. Farmers opposed. The CWCB asked the water court to determine whether its decision-making procedure for an 1SF appropriation was quasi-legislative. Farmers counterclaimed alleging both that the procedure is quasi-judicial and that
the CWCB's procedure was insufficient under that premise.
The water court held in favor of the CWCB, finding that the process for
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obtaining an ISF appropriation is quasi-legislative in nature. The water court
found that the ultimate outcome of the process is to enact legislation with the
purpose of protecting the environment, rather than make any determination as
to a specific person's rights or duties. Farmers reserved the right to appeal to
the Colorado Supreme Court ("Court"), and timely did so.
The Court sought to answer whether the CWCB's decision-making process
for an ISF appropriation request was quasi-legislative, as CWCB claimed, or
quasi-judicial, as Farmers alleged. The Court reviewed the water court's ruling
de novo. The Court acknowledged early in its opinion that the CWCB has tie
exclusive right to appropriate ISFs to maintain minimum water levels for the
benefit of the citizens of Colorado, and the CWCB follows a specific procedure
to acquire ISF appropriations to natural streams and lakes.
The Court analyzed a similar decision-making question in its previous case,

CherryHills Resort Dev. Co. v. City of CheriyHills Vill., 757 P.2d 622 (Colo.
1988). In Cherty Hills, the Court held that the key factor in determining
whether an action is quasi-judicial or quasi-legislative is the nature of the governmental body's action, rather than a set legislative system requiring notice and
hearing. Applying the Cherty Hills analysis, the Court determined that the nature of the CWCB's ISF appropriation was the preservation of the environment, which section 37-92-10(3) charges CWCB with pursuing on behalf of the
public of Colorado. The Court held that the CWCB's determination was quasilegislative because it requested an ISF appropriation in the public's interest, rather than adjudicating a specific case.
The Court next looked at the CWCB's process. The CWCB possesses
discretion for how it proceeds once it has gone through initial inquiries. It may
apply for the ISF, decline to apply, or table the proposal. The Colorado legislature delegated this power and the calculation of the three determinations
CWCB must find before requesting an ISF appropriation to the CWCB. The
legislature required these three determinations to direct the CWCB's analysis
when determining whether to apply for an appropriation. The Court said that
the CWCB's required three determinations did not make the process an adjudication and therefore quasi-judicial. The CWCB has limitations on its ability
to appropriate: it may only exercise its appropriation power to maintain minimum stream flows as necessary for the preservation of the natural environment.
The Court saw the notice and comment periods, and the hearings as a process to gather public input for CWBC's determination. The CWCB has a
unique duty to preserve the environment on behalf of the people of Colorado,
making its policy determinations generally applicable. The process the CWBC
follows prior to applying for an appropriation facilitates its determination of
whether the preservation will be successful without causing harm to existing water rights. The general, rather than individual, applicability of the ISF determinations reinforced the Court's view that the CWBC pursued the ISF in order
to preserve the environment on behalf of the citizens of Colorado. The Court
observed that the legislature put the three determinations in place to channel
the CWCB's policy in making policy findings like those in this case. The
CWCB, under direction of the necessary deterniinations, seeks to preserve the
environment for the citizens of Colorado. For these reasons the Court affinned
the water court's ruling.
The Court then analyzed each of Fanners' arguments for why the process
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is quasi-judicial, md ultimately found all of Farmers' argument fruitless. First,
Farmers focused on two factors laid out in Snyder v. Ciy of Lakewood, 542
P.3d 371, 374 (Colo. 1975). These factors included: (i) that a state or local law
required publication of notice, and (ii) state or local law required a public forum
at which citizens could give testimony and present evidence. The Court rejected
this argument because CherryHills overruled Snyderand stated that the factors
in Snyderwere not determinative of an agency's action being quasi-legislative or
quasi-judicial. The Court concluded that the nature of the decision is what controls, and in this case that nature is quasi-legislative. The Court held that the
nature of the CWCB's decision to apply for an ISF is quasi-legislative because
it is prospective in nature, not focused on an individual or group, and it has
general applicability.
Second, Farmers argued that the CWCB's process must be adjudicative
because it replaces adjudicative water court proceedings. This argument also
failed because the CWCB's process was not for adjudication of water, but for
the determination of whether or not to request an ISF appropriation from the
water court. The CWCB does not have the power to grant itself an ISF decree,
nor to amend one it already has. Thus, the Court did not find this argument
persuasive.
Third, Farmers contested the water court's deferential standard of review
when it makes a finding based on an administrative record. Farmers complained that this deference contributes to preventing Farmers from having its
day in court. The Court found that this argument lacked merit because one
does not have that right in response to an agency's quasi-legislative policy decision. Furthermore, the Court recognized that Farmers willingly passed on its
opportunity to partake in the notice and comment proceedings, and to appear
at the CWCB hearing. Additionally, the Court noted that Farmers had the
opportunity to appear before the water court prior to filing an appeal.
Finally, the Court dismissed Farmers' argument that the ISF determination
impermissibly affected current water right holders with vested interests in the
San Miguel River. The Court interpreted this argument as a challenge to the
CWCB's determination that it may obtain the ISF appropriation without injuring other water rights. The Court also found that Farmers waived this argument
on appeal because Fanners did not raise it before the water court. The Court,
however, explained that in Colorado the doctrine of prior appropriation guarantees that no junior water right may infringe on any senior water right. The
Court noted that the CWCB further combatted this argument by choosing to
postpone making a determination in order to allow water users in the basin to
obtain water rights for foreseeable needs, and that Farmers chose not to apply
for additional water rights during this period.
Accordingly, the Court aflinned the water court's ruling that the CWCB's
decision to apply for an ISF appropriation was a quasi-legislative action, not
quasi-judicial, because the CWCB made a policy decision regarding the preservation of Colorado's natural environment.
W James 7Witon
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Chostner v. Colorado Water Quality Control Comm'n, 327 P.3d 290
(Colo. App. 2013), cert. deniedNo. 13SC678, 2014 WL 1669160 (Colo. Apr.
28, 2014) (holding that the Colorado Water Quality Control Commission's approval of the Water Quality Control Division's conditional section 401 certification provided reasonable assurance that the proposed Southern 1)elivery System will not violate applicable quality standards).
This appeal arose from a decision of the Water Quality Control Division
("Division") to conditionally certify a municipal water project, the Southern Delivery System ("SDS"), pursuant to section 401 of tie Clean Water Act ("Section 401"). The District Attorney for the Tenth Judicial District, along with the
Rocky Mountain Environment and Labor Coalition (collectively "Coalition")
appealed the section 401 certification to the Colorado Water Quality Control
Commission ("Commission"), which affirmed the Division's ruling. The Coalition appealed the decision to the district court, which reversed. The Commission, along with Colorado Springs Utilities ("Colorado Springs") appealed the
district court's judgment.
The SDS is a pipeline project spanning over fifty miles, designed to
transport water from the Pueblo Reservoir into El Paso County. The project
involved constructing two new reservoirs and modifying an existing ditch. Parties in the case expected the SDS to impact the Arkansas River and Fountain
Creek, along with potential long-term impacts to groundwater. The SDS involved federal contracts with the Bureau of Reclamation ("Bureau"), triggering
a National Environmental Policy Act ("NEPA") environmental review. The
Bureau conducted water quality analyses, sought public comment, imposed mitigation measures, and required the development of adaptive management practices. As part of the review, the Bureau considered seven alternative plans, including six "action" plans and one "no action" alternative. The "no action" plan
presented the most likely Future action absent a major project such as the SDS.
After reviewing the alternatives, the Bureau identified the SDS as the preferred
project because it would cause the least amount of environmental damage.
Construction of the SDS required Colorado Springs to obtain multiple permiLs. For one of these required permits, Colorado Springs requested the Army
Corps of Engineers grant it a dredge and fill permit. In order to obtain this
permit, Colorado Springs needed state certification under Section 401. This
certification constituted the state's assertion that Colorado Springs would avoid
violating federal water quality standards during construction. The Division reviewed the application over a year-long process. The Division conducted antidegradation reviews of stream segments, considered mitigation requirements,
and analyzed the Bureau's impact statement, along with various agencies' mitigation plans. The Division then conditionally certificated the SDS under Section 401. The Division made the certification contingent upon (1) the development of an adaptive management program, (2) all conditions 'placed on the
SDS... by other applicable regulatory agencies,' (3) flow maintenance plans to
minimize water quality impacts due to potential reduced flows in the Arkansas
River, and (4) the installation of groundwater monitoring wells both up and
downstream of the new Williams Creek Reservoirs.
Following the conditional certification, the Corps of Engineers issued the
dredge and fill permit.
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The Commission affirmed the Division's 401 certification upon administrative appeal. The district court then heard the Coalition's appeal: it adopted
the Coalition's proposed order, reversed the Commission's order, and found
the Division's 401 certification arbitrary and capricious. The district court held
that (i) the Division failed to properly notify the public; (ii) the Division [ailed
to conduct relevant anti-degradation reviews; (iii) the Division used arbitrary and
capricious methodologies in making its determinations; (iv) the Division's certification would allow for impermissible degradation because it failed to establish
total maximum daily loads ("TMDL"); and (v) the Division failed to assess the
impact of population growth on water quality.
On appeal, the Colorado Court of Appeals ("Court") reviewed the district
court's findings under the arbitrary and capricious standard. The Court first
held that because the District Attorney's office asserted the same arguments as
the Coalition, and the Coalition had standing, the Court did not need to address
whether the District Attorney had standing. Next, the Court held that the district court applied the incorrect standard of review insofar as it made credibility
determinations based on information not contained in the administrative record.
As to the issue of the public notice requirements, the regulations required
the Division to notify the public of its preliminary anti-degradation findings, its
draft certification determination, and the final anti-degradation and certification
determinations. The regulations also required the Division to place notices in
its Water Quality Information Bulletin. On appeal, the dispute centered on
whether the Division should have identified the Wildhorse Creek, the Lower
Arkansas Segment 1b, and the Middle Arkansas Segments 2 and 3 in the Division's public notices. The Court held that Wildhorse Creek and the Lower
Arkansas Segment lb were both classified as "use-protected," and so were not
subject to the notice requirements. The Court further held that the district
court's reasoning was erroneous with regard to the Middle Arkansas Segments
2 and 3. The Court found that the Coalition did not preserve its argument
concerning these segments because the Coalition did not raise it before the
Commission. Finally, despite any deficiencies in the public notice, the Coalition did not demonstrate prejudice related to the deficiencies. The Court concluded that the record contained evidence to support the Commission's finding
that public notice was sufficient.
Next, the Court addressed the evidence supporting the Division's anti-degradation "determinations and the methodologies of the anti-degradation analyses. The Court found that the testimony regarding the anti-degradation determinations provided sufficient evidence, and that the anti-degradation reviews
were sufficient, notwithstanding their oral nature. The evidence in the record
demonstrated that the Division reviewed proper materials in its findings regarding water quality impacts. Finally, the Court found that the Division's qualitative
analyses were all that the regulations required. As such, the Court determined
that the district court erred in finding that the Division failed to conduct proper
anti-degradation reviews.
The Court then addressed the district court's finding that federal regulations required the Division to establish TMDLs prior to issuing a 401 certification. When a permit seeks permission to discharge pollutants into source waters, federal regulations require TMDLs. Section 401 certifications, however,
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are distinct from such pollution discharge pennits. The regulations did not require the Division to develop a TMDL prior to certification because the Division's certification of the SDS under Section 401 did not include a point source
discharge pollution permit. Therefore, the district court erred when it concluded that federal regulations required a TMDL.
Lastly, the Court addressed whether the Division had an obligation to consider future population growth and its impact on water quality. The Court
found nothing in the Commission's regulations that required such consideration, and, moreover, the Coalition presented no evidence that the SDS would
cause population growth. Therefore, the Court adopted the Division's findings,
and reversed the district court's conclusion on this issue.
Accordingly, the Court reversed the district court's judgment.
in Berrier

