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DENV. J. INT'L L. & POL'Y

The primary objective of this distinction is to ensure that armed hostilities are
conducted only between disciplined armed forces of states, which presumably
respect the laws and customs of warfare. 119 Equally important is the fundamental
principle that seeks to identify civilians for protection. The lack of identification
of civilians in combat activities vitiates two fundamental assumptions of
humanitarian law. First of all, the identification is important because without
identification they can never be protected. Secondly, combatants who pose as
civilians mislead the enemy and take inappropriate advantage. For these reasons
identification remains extremely crucial. 120 For example, combatants may hide
among bushes to mislead the enemy but not among civilians for the same
purpose. 121 If they do so, they lose their privileges as combatants and may be
prosecuted for whatever conduct they perform and injury they make possible. 122

That is precisely why the law imposes punishment when those who are supposed
to be protected as civilians take part in hostilities or commit "acts harmful to the
enemy." 123  In fact, combatants are required to identify themselves as far as
possible by carrying arms openly, wearing uniforms, and carrying distinctive
emblems. 124  Although the practicability of all of these requirements may be
problematic, they make the importance attached to the identification process clear.

Although the principle seems straightforward, the identification of persons
who have a combatant status and those who take part in hostilities without having
such status may be problematic. The appropriate legal test is contained in article
51, paragraph 3 of Protocol I. It states that "[c]ivilians shall enjoy the protection
afforded by this Section, unless and for such time as they take a direct part in
hostilities."12 5 As soon as civilians take part in hostilities, not only are they not

1. A civilian is any person who does not belong to one of the categories of
persons referred to in Article 4 A (1), (2), (3) and (6) of the Third Convention
and in Article 43 of this Protocol. In case of doubt whether a person is a civilian,
that person shall be considered to be a civilian. 2. The civilian population
comprises all persons who are civilians. 3. The presence within the civilian
population of individuals who do not come within the definition of civilians does
not deprive the population of its civilian character.

Additional Protocol I, supra note 3, art. 50.
117. Additional Protocol I, supra note 3, art 51(3).
118. The protection of civilians during armed conflict is perhaps the most fundamental legal

principle of IHL. As a matter of fact, the whole of Geneva Convention IV is dedicated to the protection
of civilians. See also Additional Protocol I, supra note 3, at arts. 50-51.

119. See DINSTEIN, supra note 7, at 27.
120. Id.
121. See Denise Bindschedler-Robert, A Reconsideration of the Law of Armed Conflict, The Law

of Armed Conflict: Report of the Conference on Contemporary Problems of the Law of Armed
Conflicts, 1969 1, 43 (1971), cited in DINSTEN, supra note 7, at 29.

122. See DINSTEIN, supra note 7, at 29.
123. See, e.g., Additional Protocol I, supra note 3, art. 13 (providing that medical personnel who

engage in acts that are considered harnful to the enemy could lose their protection as civilians).
124. See, e.g., Geneva Convention III, supra note 3, art. 4(A); see also Additional Protocol I, supra

note 3, art. 44. For a comprehensive discussion of all the requirements of lawful combatancy, see
DINSTEIN, supra note 7, at 33-47.

125. Additional Protocol I, supra note 3, art. 51(3) (emphasis added). Although this provision
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STATUS OF PRIVATE MILITARY CONTRACTORS

entitled to protection as civilians, but they may also be subjected to prosecution as
unlawful combatants. 126  As indicated above, the determination of direct
involvement in hostilities could be very difficult. Nowhere is this standard
defined. For example, would a civilian truck driver who delivers a supply of
ammunition to combatants be considered to have taken a direct part in hostilities
and lose his civilian status? What if the delivery was foodstuff? The ICRC Model
Manual answers the former in the affirmative but the latter in the negative. 127 How
about a civilian who collects intelligence in enemy occupied territories? What if
she does the same work while sitting in an office thousands of miles away from the
place of hostilities? The ICRC Model Manual again answers the former in the
affirmative but the latter in the negative. 128  Be this as it may, however, the
difficulty of the application of this standard cannot be over stated. In fact, as of the
writing of this article, the ICRC is struggling to define and elaborate the direct
participation standard. 129

Professor Dinstein notes that because nobody is born a combatant, combatants
may become non-combatants and vice versa.130 He cautions, however, that a
constant shift in status may create serious problems.131 In line with this, he says
"one cannot fight the enemy and remain a civilian."132 To support this conclusion
he cites to the Paris Declaration of 1856, one of the very first modem codifications
of laws and customs of warfare in the sea. The very first article of this Declaration
provides: "Privateering is, and remains, abolished." 3 3 Privateers were organized
groups who attacked enemy merchant vessels upon the official request by the

governments of belligerent states.134 The law of warfare on land subsequently
proscribed the same types of conduct by agents who paralleled the privateers of the
maritime world.135

contains perhaps the clearest expression of this principle, it is derived from Common Article 3 of the
Geneva Conventions and it now appears in various provisions.

126. International Committee of the Red Cross, Official Statement: The Relevance of lHL in the
Context of Terrorism, http://www.icrc.org/web/eng/siteeng0.nsf/html/terrorism-ihl-210705.

127. See DINSTEIN, supra note 7, at 27-28 (citing A.P.V. Rogers & P. Malherbe, Model Manual on
the Law ofArmed Conflict, 29 (ICRC, 1999)).

128. Id.
129. The ICRC has recently released a detailed interpretive guide on the notion of direct

participation on hostilities. The report is guide is available at http://www.icrc.org/Web/eng/
siteeng0.nsf/htmlall/direct-participation-ihl-article-020609/$File/direct-participation-guidance-2009-
ICRC.pdf. Since the specific meaning of this notion is outside of the scope of this article, no attempt
is made to discuss the contents of the guide. It must, however, be emphasized that this guide is very
useful in drawing the lines between the permissible and impermissible involvements of private military
contractors.

130. DINSTEIN, supra note 7, at 28.

131. Id.
132. See id. at 27-28 (citing A.P.V. Rogers & P. Malherbe, Model Manual on the Law of Armed

Conflict, 29 (ICRC, 1999)).
133. Paris Declaration Respecting Maritime Law, 1856, Laws of Armed Conflicts 787, 788, cited

in DINSTEIN, supra note 7, at 28.

134. Id. They are sometimes called corsairs.
135. Id.
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The other two important factors included in the definition of armed forces are
the existence of a chain of command and internal discipline. 136  The chain of
command and discipline requirements are necessary because of the state
responsibility attached to the conduct of organs operating at the behest of the state,
which is a subject of international law. 1 37 The law gives a state some flexibility as
to who it may incorporate into its armed forces, including militia and volunteer
corps.13 8 However, it also requires the state to maintain a chain of command and
ensure discipline. 139 In other words, it requires the state to ensure respect for IHL.
The failure by any organ associated with the government to observe rules of IHL
could potentially give rise to international legal responsibility for the state. 140 That
is another important reason why states must be certain of the status of any entities
with which they engage in any type of warfare-related duties. They should
particularly be careful in involving forces outside their military's chain of
command and not subject to their discipline. The last part of this section will be
discussed more fully in Part IV below.

D. Non-combatants Accompanying the Armed Forces

Non-combatants may lawfully accompany armed forces and are entitled to
civilian status as long as they refrain from combat activities. 14 1 Their primary
status is civilian. 142 A near exhaustive list of non-combatants who are entitled to
civilian status is contained in article 4A(4) of Geneva Convention III. It accords
the following civilians prisoner of war status: "Persons who accompany the armed
forces without actually being members thereof, such as civilian members of
military aircraft crews, war correspondents, supply contractors, members of the
armed forces." 43 This category also includes "[m]embers of crews, including
masters, pilots and apprentices, of the merchant marine and the crews of civilian
aircraft of the Parties to the conflict."1 4 4

The Convention also requires that such persons obtain authorization from the
armed forces which they accompany, and carry an identity card that mimics a
model that the Convention provides. 145  Identification and ascertainment of all
parties involved in conflict situations is so important that the Convention provides
a model identity card for state parties to issue to civilians that accompany their
armed forces. 146 The card, which is reproduced below, specifically asks parties to
complete the following statement: "Accompanying the armed forces as ... ." The
answer must be specific. As is seen below, it also requires the identification of the

136. Additional Protocol I, supra note 3, art. 43(1).
137. See Knut Ipsen, Combatants and Non-Combatants, in FLECK, supra note 5, at 70-71.
138. Additional Protocol I, supra note 3, at art 43.
139. Id.
140. See Knut Ipsen, Combatants and Non-Combatants, in FLECK, supra note 5 supra note 5, at

71.
141. See, e.g., Additional Protocol I, supra note 3, art. 13.
142. See Knut Ipsen, Combatants and Non-Combatants, in FLECK, supra note 5, at 95.
143. Geneva Convention III, supra note 3, art. 4(A)(4).
144. Id. at art. 4(A)(5).
145. Id.
146. See Geneva Convention III, supra note 3, Annex IV.
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2010 STATUS OF PRIVATE MILITARY CONTRACTORS 383

issuing authority. All persons who accompany the armed forces as non-
combatants must carry this identification card. 147 The card serves as evidence of
authorization to perform whatever civilian duties that the person carrying the card
performs. Most importantly, if a civilian falls in the hands of the enemy, it would
serve as evidence of entitlement to prisoner of war status. 148

ANNEX IV

A. IDENTITY CARD
(see A 4i 2

C~~qlT
9 

4 V, Mr 0 1q1enX
dr*I M q Mt~ q; = *I &Z pun4T I-~

*q$x vpnseq q amqa &a tumk! :.q;
*qoatmm as4sparmanaqsmpreaq, .
*mwy, passe~d %on am 4ng
1o SSWOlu pCUy oqz duoone oqA .2 1 i

maud oq pl F vF Pal Aqppi qrH

....,,.,,.............eo.t 
ec m tsy a d an tt r

authority isuing tbUs q-z@

phf IDENTITY CARD
bearer*

EHE APHED FORElSB

Data and place of birth ....................... .... ........ ..

Acomanngth!rm torapa

Date at nw Signatuze of basr
Datcsnp~sccv ....t...............

149
Remarks. - This card should be madt out for pelefmee ia tw at

three lagnages. one of which Is in international u!s. Atual size * the
card* i by re centietres. It abould be Folded aiong Ebn dotted HAl.

Civilian status has significant benefits. Persons having a status of "civilian
accompanying the armed forces," and identified as such could be entitled to dual
protection. Firstly, they cannot be targeted by the enemy. Secondly, they are

147. See Geneva Convention III, supra note 3, art 4(A)(4); see also the "Notice" section of the
card reproduced above.

148. See Geneva Convention III, supra note 3, art. 4(A)(4).
149. Geneva Convention III, supra note 3, Annex IV, sample available at http://www.icrc.org

/ihl.nsf/FULL/375?OpenDocument (last visited June 6, 2007).
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entitled to prisoner of war status if they fall into the hands of enemy forces. The
two protections are discussed in turn below.

Article 57 of Additional Protocol I articulates what could be considered one
of the most fundamental principles of IHL. The essence of this provision is the
protection of civilians. It states in part: "Those who plan or decide upon an attack
shall: (i) do everything feasible to verify that the objectives to be attacked are
neither civilians nor civilian objects and are not subject to special protection."150

The same provision goes on stating that persons who plan an attack must "refrain
from deciding to launch any attack which may be expected to cause incidental loss
of civilian life, injury to civilians, damage to civilian objects or a combination
thereof, which would be excessive in relation to the concrete and direct military
advantage anticipated."151 It further provides that "effective advance warning shall
be given of attacks which may affect the civilian population, unless the
circumstances do not permit." 15 2 And of course, what this essentially requires is
the reasonable balancing of the interests of military advantage and the extent of
collateral damages. 153  It is important to note that by accompanying the armed
forces, civilians assume the risk of becoming collateral victims. Such
victimization may not necessarily be a result of the enemy's unlawful conduct if
the military advantage it obtains by including civilians in the attack outweighs the
civilian injury caused by the attack. 154

The second important protection that civilians accompanying the armed
forces get is a prisoner of war status if they fall into the hands of the enemy. As
indicated above, Geneva Convention III specifically accords civilians who
accompany the armed forces, and are properly identified as such, prisoner of war
status.155 Prisoner of war status is extremely beneficial not only because persons
having such status must be repatriated to their country as soon as hostilities
cease, 156 but also because it entitles the prisoner to several protections while in
captivity.157

In the case of combatants, as discussed in Part II above, it would serve as a
shield from prosecution for death, injury, and damage they might have caused

150. See Additional Protocol I, supra note 3, art. 57(2)(a)(i).
151. Id. art. 57(2)(a)(iii).
152. Id. art. 57(2)(c).
153. See, e.g., id. art. 57(2)(b)

[A]n attack shall be cancelled or suspended if it becomes apparent that the
objective is not a military one or is subject to special protection or that the attack
may be expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be excessive
in relation to the concrete and direct military advantage anticipated.

154. See id.
155. See Geneva Convention III, supra note 3, art. 4(A).
156. See also Geneva Convention III, supra note 3, arts. 109-17 (providing for circumstances

whereby repatriation should occur prior to the conclusion of hostilities). See id. arts. 118-19.
157. Protection begins from the time of captivity, see, e.g., Geneva Convention III, supra note 3,

art. 17-20. For protection during internment, see id. § II.
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during combat.158 What is extremely important to note here is that if civilians
conduct themselves outside their civilian duties and are suspected of combat
behavior, the repercussions could be extremely serious. Not only would they lose
their protection as civilians, but they would also lose prisoner of war status and
may be prosecuted for war crimes and other related forms of criminal offenses,
which they could have avoided if they had a combatant status. That is precisely
the reason why there should be no room for lack of identification of the exact
status of persons involved in any capacity in situations of hostility.

The provisions of Additional Protocol I relating to the protection of medical
personnel demonstrate the link between legal status and the treatment the status-
holder must receive.

Article 12 provides that medical personnel must be protected at all times and
must not be made targets of attack;15 9 however, this provision conditions the
protection on numerous specific grounds. These grounds include: (1) the given
civilian medical unit must "belong to one of the Parties to the conflict"1 60 and (2)
they must be "recognized and authorized by the competent authority of one of the
Parties to the conflict" 16 1 or otherwise be authorized by Parties permitted by the
Protocol and Geneva Convention 1.162 Moreover, the parties are required to
identify the locations of their medical units so that they may not be targeted by the
enemy. 163 Of course, shielding military objectives from attack under the pretext of
medical units is strictly prohibited. 164

Most importantly, the Protocol provides for conditions for the discontinuance
of protection to civilian medical units. It provides that protection may cease if they
are "used to commit, outside their humanitarian function, acts harmful to the
enemy." 165 The Protocol does not define what constitutes "acts harmful to the
enemy;" however, it contains a list of acts that are not considered harmful to the
enemy. 166 The opposite could easily be extrapolated from the list.

The following are not considered to be harmful to the enemy:

a. that the personnel of the unit are equipped with light individual
weapons for their own defense or for that of the wounded and sick in
their charge;

b. that the unit is guarded by a picket or by sentries or by an
escort;

158. See DINSTEIN, supra note 7, at 31.

159. See Additional Protocol I, supra note 3, art. 12(1).
160. See id. art. 12(2)(a).
161. See id. art. 12(2(b).
162. Other parties such as neutral powers and humanitarian agencies may deploy medical workers.

See id. art. 12(2)(c) and the provisions cross-referenced therein. This is a prime demonstration of the
strict regulation of who may do what lawfully.

163. See id. art. 12(3).
164. Id. art. 12(4).
165. Id. art. 13(1).
166. Id. art. 13(2).
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c. that small arms and ammunition taken from the wounded and
sick, and not yet handed to the proper service, are found in the units;

d. that the members of the armed forces or other combatants are in
the unit for medical reasons. 167

Presumably, the same principle applies to all other categories of civilians
accompanying the armed forces. The Protocol provides for a related concept that
would disqualify all civilians from the protection accorded to civilians. It states:
"[c]ivilians shall enjoy the protection afforded by this Section, unless and for such
time as they take a direct part in hostilities." 168

A cumulative reading of these provisions suggests that there is, indeed, a red
line that must not be crossed by anyone claiming civilian status. Although factual
disputes as to the applicability of the standard are inevitable, IHL seems to have
drawn the line at the performance of any action that could reasonably be
interpreted as taking a direct part in hostilities. Crossing that line would not only
wipe out all the protections that would otherwise be available to civilians, but also
expose them to criminal prosecution. 169 This subject will be discussed in more
detail in relation to civilian military contractors in Part IV below.

E. Unlawful Per Se

Towards the end of the legality spectrum are categories that are unlawful per
se. Persons classified in these categories are presumed unlawful combatants, and
as such are not entitled to any of the benefits of IHL, and may be prosecuted for
their conduct.170 The most notable categories are spies and mercenaries. These
categories are discussed in turn below.

1. Spies

Although the definition of the term spy is contained in earlier legal
instruments, including the Brussels Declaration of 1874,171 the legal definition of
most current importance is contained in articles 29 - 31 of The Hague Regulations
and article 46 of Additional Protocol I.

The Hague Regulations provide that a person is considered a spy "when,
acting clandestinely or on false pretences, he obtains or endeavors to obtain
information in the zone of operation of a belligerent, with the intent of
communicating it to the hostile party."1 72 The most important factor that makes a
person a spy is not the gathering of the information and communication of the
same to the enemy, but the manner of the collection. For example, if the same
information is obtained without false pretences while wearing a military uniform
that would identify the person as belonging to the armed forces of the opposing
party, that person is not considered a spy.

167. Id.
168. Id. art. 51(3).
169. See DINSTEIN, supra note 7, at 29-30.

170. Id. at 31.
171. See The Brussels Declaration, art. 19, cited in Knut Ipsen, Combatants and Non-Combatants,

in FLECK, supra note 5, at 111.

172. Hague II, supra note 98, art. 29.
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This principle is also contained in article 46 of Additional Protocol I. It
states:

A member of the armed forces of a Party to the conflict who, on behalf
of that Party and in territory controlled by an adverse Party, gathers or
attempts to gather information shall not be considered as engaging in
espionage if, while so acting, he is in the uniform of his armed forces. 173

If the same soldier wears a disguise, penetrates into the enemy territory, and
collects information, he would be considered a spy.174 The same applies to
civilians accompanying the armed forces.175  This classification is important
because spies are not only denied prisoner of war status but are also considered
criminals and may be prosecuted and punished for their espionage and related
crimes.176

This is yet another clear demonstration of the importance of the identification
of the exact status of any individuals involved and affected by situations of armed
conflict. Of course, with the advancement of sophisticated military surveillance
equipment, the workability of this traditional definition of a spy might be
problematic. This issue is discussed in some detail in relation to the military
intelligence gathering roles of private military contractors in Part IV below.

2. Mercenaries

The most important unlawful per se category is perhaps mercenaries.
Mercenaries are unlawful combatants who are denied combatant and prisoner of
war status.177 The definition of the term mercenary of most current importance is
contained in article 47 of Additional Protocol 1. It provides that:

A mercenary is a person who:

(a) is specially recruited locally or abroad in order to fight in an
armed conflict;

(b) does, in fact, take a direct part in hostilities;

173. Additional Protocol I, supra note 3, art. 46(2). The unlawfulness of wearing the enemy's
uniform or other forms of clothing for purposes of disguise in military operations has always been a
subject of controversy. For a brief discussion of this controversy and the compromise that the existing
rules make, see Knut Ipsen, Combatants and Non-Combatants, in FLECK, supra note 5, at 108 ("It shall
be lawful for combatants recognizable as such (by their uniforms, insignia etc.) to participate in raids,
acts of sabotage, and other attacks carried out by special forces in the enemy's hinterland or in forward
areas. Combatants who commit such acts wearing plain clothes or the uniform of the adversary are
liable to be punished. They shall nevertheless have the right to a regular judicial procedure."

174. See Hague II, supra note 98, art. 29. According to Hague II, those who are not considered
spies include:

Soldiers and civilians, carrying out their mission openly, entrusted with the
delivery of dispatches intended either for their own army or for the enemy's
army. To this class belong likewise persons sent in balloons for the purpose of
carrying dispatches and, generally, of maintaining communications between the
different parts of an army or a territory. Id.

175. See Knut Ipsen, Combatants and Noncombatants, in FLECK, supra note 5, at 99.
176. See Hague II, supra note 98, arts. 29. See also Additional Protocol I, supra note 3, art. 46.
177. See Additional Protocol I, supra note 3, art. 47(1) ("A mercenary shall not have a right to be a

combatant or a prisoner of war.").
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(c) is motivated to take part in the hostilities by the desire for
private gain and, in fact, is promised, by or on behalf of a Party to the
conflict, material compensation substantially in excess of that promised
or paid to combatants of similar ranks and functions in the armed forces
of that party;

(d) is neither a national of a Party to the conflict nor a resident of
territory controlled by a Party to the conflict;

(e) is not a member of the armed forces of a Party to the conflict;

(f) has not been sent by a State which is not a Party to the conflict
on official duty as a member of its armed forces.178

Anyone meeting these requirements is considered an unlawful combatant.
Mercenaries have always been a disfavored category of fighters. Professor Ipsen
suggests that the codification of this particular rule in the Additional Protocol I
"can be explained by the crucial and fatal role which mercenaries - especially of
European and North American origin - have played in armed conflicts on the
African continent."1 79  The exclusion of mercenaries, apart from the practical
undesirable roles they have historically played, rests on the fundamental
assumption that only disciplined forces of a party to the conflict are authorized to
engage in armed conflict with a primary status of lawful combatants. Professor
Ipsen neatly summarizes this notion as follows:

First and foremost it is the person belonging to the armed forces of a
party to the conflict who has the primary status of combatant. This
assignment to an organ constitutes authorization to carry out armed acts
causing harm. A simple contract between an individual and a party to
the conflict - fighting in exchange for payment - is not sufficient. Thus
the rule regarding mercenaries does not amount to an exception but
represents a logical consequence of the law: a person who is not a
member of the armed forces is not (with the exception of participants in
a levie en masse) a combatant either.18 0

Engaging in harmful conduct for monetary compensation is not authorized
and recognized as legitimate conduct under IHL. Persons who meet the above
requirements are thus considered to have engaged in criminal enterprise and may
be prosecuted for their crimes.181  Commentators note that this is an extremely
narrow definition of mercenaries because all six requirements need to be met
cumulatively. 182 The definition is so narrow that it promoted a commentator to

178. Additional Protocol I, supra note 3, art. 47.
179. See Knut Ipsen, Combatants and Noncombatants, in FLECK, supra note 5, at 69. ("Because

of the prevalence of mercenary activities in post-colonial Africa, in 1972, the Organization of African
Unity adopted The African Mercenary Convention."); OAU Convention for the Elimination of
Mercenaries in Africa, entered into force Apr. 22, 1985, O.A.U. Doc. CM/433/Rev. L. Annex. 1 (1972).
The convention criminalizes different levels of participation in mercenary activities. See, e.g., id. art.
1(2). It also creates state responsibility. See, e.g., id. art. 5.

180. See Knut Ipsen, Combatants and Noncombatants, in FLECK, supra note 5, at 69.
181. See, e.g., DINSTEIN, supra note 7, at 52.
182. See, e.g., id at 50-52.
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suggest "any mercenary who cannot exclude himself from this definition deserves
to be shot - and his lawyer with him."18 3

Perhaps as a result of the narrowness of the definition, in 1989, the United
Nations General Assembly adopted an international convention pertaining to
mercenaries, which eliminated the active participation requirement of the
definition of Protocol I quoted above.18 4 This category is discussed in more detail
in relation to private military contractors in Part IV below.

F. The Status ofParties in Non-international Armed Conflict

Finally, it is important to note that the same standards by and large apply in
non-international armed conflicts. Although advocacy for the application of
civilized rules of warfare in civil war situations dates back many centuries, 185 it

was not until the mid-twentieth century that international treaties dealing with
situations of armed conflict began to provide formal rules applicable in non-
international armed conflict.186 That is not to say that there were not historical
instances where customary rules of humanitarian law applied in domestic conflicts.
Historically, the principle of recognition of belligerents within a given state often
prompted the application of some of the same rules that were applicable in
international armed conflict situations.18 7  However, a transformative step was
taken when Common Article 3 was incorporated into the Geneva Conventions of
1949.188 That essentially brought conflicts of a non-intemational nature within the
ambit of IHL. Therefore, the same principles discussed in the preceding
subsections of Part III now generally apply in non-international armed conflicts.

More important for purposes of this article is the application of some of the
same principles for the identification of parties to the conflict. For example,
prisoner of war status in an armed conflict, whether it is of an international or non-
international nature, is limited to those members of a party to the conflict, which
meet the following criteria:

183. See Christopher Weigley, The Privatization of Violence: New Mercenaries and the State, 1,
available at http://www.caat.org.uk/publications/government/mercenaries-1999.php (last visited June
15, 2007) (quoting Geoffrey Best in DAVID SHEARER, PRIVATE ARIES AND MILITARY INTERVENTION

18(1998)).
184. See id. See also The International Convention Against the Recruitment, Use, Financing, and

Training of Mercenaries, G.A. Res. 34, at 590, U.N. GAOR, 44th Sess., Supp. No. 43, U.N. Doc.
A/44/43 (1989), art. 1 [hereinafter U.N. Convention Against Mercenaries] (omitting the direct
participation in hostilities part of the definition of mercenaries under Additional Protocol I, art. 47).

185. Writing in 1758, Vattel, for example, suggested that "it was perfectly clear that the
establishment of law of war, those principles of humanity, forbearance, truthfulness, and honor, which
we have earlier laid down, should be observed on both sides in a civil war," ROBERTS & GUELFF, supra
note 3, at 22 (quoting EMMERICH DE VATTEL, LE DROIT DES GENS: OU PRINCIPES DE LA Lol

NATURELLE, APPLIQUtS, A LA CONDUITE ET AUX AFFAIRES DE NATIONS ET DES SOUVERAINS 338

(Charles G. Fenwick trans., 1916) (1758).
186. See ROBERTS & GUELFF, supra note 3, at 22.
187. See id. at 23.
188. See id at 24; see also the Four Geneva Conventions, supra note 3, common art. 3
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a. that of being commanded by a person responsible for his
subordinates;

b. that of having a fixed distinctive sign recognizable at a distance;
c. that of carrying arms openly; and

d. that of conducting their operations in accordance with the laws
and customs of war.189

As discussed in the previous section, members of the armed forces of a state
are ipso facto entitled to combatant status and subsequently prisoner of war status
unless of course they try to confuse the enemy. Other members of a party to the
conflict should meet all the above requirements cumulatively. This will be
discussed more fully in relation to the functions of private military contractors in
Part IV below.

IV. PRIVATE MILITARY CONTRACTORS

Part III offered a lengthy discussion of almost all of the possible statuses of
individuals and groups under IHL. Some are lawful statuses such as combatants
and civilians accompanying them. Others are unlawful statuses such as spies,
mercenaries and civilians who engage in combat activities without authorization.
Part IV tackles the following question: under which one of the above categories do
private military contractors fall? To answer this question and characterize the
status of private military contractors under IHL, Part IV discusses the typical and
known activities of the private military contractors in a continuum vis-A-vis the
various legal statuses discussed above.

A. Definition and Background

On December 11, 2003, BBC World News contained the following report:

A private UK-based military firm says it is looking for an investor to
fund an operation to seize indicted former Liberian President Charles
Taylor. Mr. Taylor, who has been granted asylum in Nigeria, is wanted
by the UN-backed court on war crimes charges. Northbridge Services
Group says it has people ready to kidnap Mr. Taylor to claim a $2m
reward allegedly offered by the United States Congress. Washington
has said it opposes any violent action to seize Mr. Taylor. "Any
potential investors that are interested in going in together in this
operation, we would be willing to split the profits," Northbridge
Services Group's director Pasquale Dipofi told the BBC's World Today

190programme.

This report is remarkable not only because it is an explicit admission of the
privatized use of military force for profit, but also the manner of its reporting
makes it seem like any ordinary business transaction.

189. Geneva Convention III, supra note 3, art. 4(2).
190. Military Firm Seeks Taylor Bounty, BBC NEWS, Dec. 11, 2003, available at http://news.

bbc.co.uk/2/hi/africa/3309203.stn.
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Dr. Peter W. Singer of the Brookings Institute reported that in 1996 he met
members of Military Professional Resources Incorporated (MPRI), a Virgina-
based private military company, somewhere in Bosnia where the company was
conducting training of the Bosnian military. 191 He expressed his first impression in
the preface of his seminal work, Corporate Warriors, in the following terms:

The members of the firm were polite and generally helpful, but the ambiguity
between who they were and what they were doing always hung in the air. They
were employees of a private company, but were performing tasks inherently
military. It just did not settle with the way we tended to understand whether
business or warfare. 192

No authoritative definition of Private Military Firms could be found. Dr.
Singer offers a fairly broad definition of these firms as "business organizations that
trade in professional services intricately linked to warfare. They are corporate
bodies that specialize in the provision of military skills, including combat
operations, strategic planning, intelligence, risk assessment, operational support,
training and technical skills."1 93 As a matter of fact, by estimates of the American
Bar Association, about 30,000 private contractors now provide various services
including security services in Iraq. 194 The following subsections assess the legality
of the various functions of these entities vis-A-vis IHL.

B. Functions and Categories

As indicated above, private military contractors undertake a variety of
functions. While some of these functions would give them clear lawful status
under IHL, some functions would put them in questionable status. Still other
functions towards the opposite end of the legality spectrum would put them
completely at odds with the law. The following subsections discuss the various
functions and possible statuses.

1. Non-combat functions

The continuum begins with purely and uncontrovertibly civilian functions.
An excellent demonstration of the various functions performed by private military

191. See CORPORATE WARRIORS, supra note 23, at vii.
192. Id.
193. Id. at 8.
194. See Chris Lombardi, Law Curbs Contractors in Iraq, 3 A.B.A.J.E-Rep., May 14, 2004, cited

in Peters, supra note 29, at 382 n.59. If reconstruction and oil workers are added, the figure would
jump to about 50,000 to 75,000. See Max Boot, Commentary, The Iraq War's Outsourcing Snafu, L.A.
TIMES, Mar. 31, 2005, at B13 (cited in id). In fact, the New York Times recently reported that up to
126,000 American, Iraqi, and other nationals now work for the U.S. government in Iraq. James Risen,
Back from Iraq, Contractors Face Combat-Related Stress, N.Y. TIMES, July 5, 2007, at Al. The report
also indicated that since the Iraq war began, about 1,000 civilian contractors were killed, and 13,000 of
them were injured. Id. In fact, they are exposed to the same kinds of danger that military personnel are
exposed to, including post traumatic distress disorder after they return home. Id. See Steve Fainaru,
Ambush in Iraq Last Fall Left 4 Americans Missing and a String of Questions About Company they
Worked for, WASH. POST, July 29, 2007. One member of the civilian contacts in Iraq described his
duties as: "We protect the military. Isn't that mind-boggling? ... And I'm taking about escorting
soldiers, as well. Isn't that frightening?" Id.
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contractors is contained in Lockheed Martin's list of "products" that it offers to
customers. The products are listed under thirteen headings: Air Power, Air Traffic
& Transportation Management, Distribution Systems, Homeland Security,
Information Superiority, Information Technology, Missiles & Missile Defense,
Net-Centric Solutions, Space Systems & Technologies, Surveillance, Radar & Fire
Control, Technical Support Services, Technology Research, Training &
Simulation.1 95

One of the subcategories under "Air Power" capability is "combat"
capability. 19 6 Lockheed Martin describes its "combat" capability as follows:

Lockheed Martin's tactical aircraft respond decisively to the evolving
and complex demands of modem combat situations. Our aircraft are the
most versatile fighters in the world, excelling even in the most
demanding of multi-role missions. We have a proven lineage of air
power dominance, from the experienced F-16, to the F-22, and F-35
next-generation fighters. These aircraft were bom through research and
development efforts underscored by a relentless pursuit of new advances
in technology and low-cost, innovative manufacturing methods.
Through a work ethic dedicated to quality, Lockheed Martin provides
unparalleled design, development production and full systems support
of fighter/attack aircraft. For this reason, our fighters dominate the skies
of the world, extending strong, enduring international defense
partnerships. The next generation of high-performance combat aircraft
will continue to push the envelope further - with design concepts that
expand the definition of multi-role aircraft and mission flexibility. We

develop future technology for implementation today, including stealth
capability, precision weapons delivery, battlespace interoperability and
systems compatibility. Through these endeavors, Lockheed Martin's
fighter aircraft will continue as a dominating force behind national
defense and global security. 197

Existing and prospective consumers of these produces include: Air Force,
Army, Asia/Pacific, Defense Agencies, Department of Defense, Department of
Homeland Security, Greece, India, Italy, Japan, Marine Corps, NASA, Navy,
Republic of Korea, Special Operations Command.198 Although some policy issues
may be raised as to the desirability of the involvement of private companies in
some of these activities, 199 Lockheed Martin's involvement in the development of

195. Lockheed Martin, Capabilities, available at http://www.lockheedmartin.com/capabilities/
(last visited 5 Feb., 2010).

196. Lockheed Martin, Air Power, available at http://www.lockheedmartin.com/capabilities/air
power/index.html (last visited Feb. 5, 2010) [hereinafter Air Power].

197. Id.
198. Lockheed Martin, Customers, available at http://www.lockheedmartin.com/customers (last

visited Feb. 5, 2010).
199. In relation to the public-private dilemma, P.W. Singer writes:

The division of the world into public and private spheres is at the center of the
long debate over what government's role should be. Ever since the rule by kings
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military technology including the advancement of weaponry and the selling of
such weaponry to the above listed consumers does not ordinarily trigger the
applicability of IHL.2 0 0  However, it gets trickier when the provision of such
products is accompanied by the provision of services such as training, supply, and
maintenance of military equipment in the field. It starts to slowly march into the
gray area. The following section discusses such ambiguous functions.

2. Ambiguous functions (intelligence, training, equipment transportation,
maintenance, interrogation, base construction, protection of civilians)

Training could be one ambiguous function depending on where and how it is
conducted. For example, Lockheed Martin, advertises its training capability as
follows:

The customer's need for readiness is our business. Flight crews and
maintainers must move from training to the real world without
hesitation. To meet this need, Lockheed Martin's end-to-end training
solutions provide experience in the live, virtual, and constructive
domains. Lockheed Martin offers an integrated approach to delivering
total training solutions, creating products that meet specific customer
needs. Our flight and maintenance training systems are world leaders in
training large, widely dispersed student populations operating diverse
fleets of aircraft. Lockheed Martin's proven instructional systems
development, systems engineering, and logistics processes are coupled
with our corporation's intimate knowledge of current aircraft platforms
to ensure a real-world experience in training.201

Another well-known civilian military contactor, MPRI, provides the
following services: "MPRI personnel supplement Region operations across the
entire spectrum of activities to include personnel, training, mobilization, logistics,
force protection, airfield operations, transportation operations, food service,
ammunition management, engineering, environmental operations and human
resources."202

If a couple of air force military officers from India come to Bethesda,
Maryland and receive training as to how to fly and use Lockheed Martin's next
generation F-35 and purchase a few of these aircraft and take them with them to
India, no recognizable issues of IHL would arise. However, consider the following

was replaced by the bureaucratic state in the seventeenth century, there has been
a give-and-take between the public and the private, with the line between the two
constantly in flux. In fact, the debate about where this line should fall has been
described as one of the "grand dichotomies of western political thought."

CORPORATE WARRIORS, supra note 23, at 7.
200. But see Richard T. De George, Non-Combatant Immunity in an Age of High Tech Warfare, in

INTERVENTION, TERRORISM, AND TORTURE, supra note 81, at 30 1-10 (discussing the issue of a possible
IHL duty on the part of weapons designers to make weapons smarter with a view to mitigating
unnecessary injury and damage).

201. Air Power, supra note 196.
202. MPRI, Staff Augmentation, available at http://www.mpri.conVmain/recruitingaugmentation.

html (last visited Feb. 5, 2010).

2010 393



DENV. J. INT'L L. & POL'Y

scenario. The training takes place in India close to the Kashmir border. Pakistan
shoots down one of the training aircraft and the two states get into a small-scale
armed conflict. Assume further that Pakistan captures three occupants of the
aircraft that was shot down: two Indian trainees and one Lockheed Martin trainer.
Would all of them be considered lawful combatants and as a result entitled to
prisoner of war status?

This is not as farfetched as it might sound. Consider the following real story.
In 1999, when genocide was looming in Kosovo, NATO forces conducted an air
attack against the Milosevic government. 203 These attacks produced thousands of

204refugees and created humanitarian emergencies. Because the involvement of the
United States in this conflict was not popular, the administration chose to involve
the Texas-based private military contractor Brown & Roots (KBR).205  The
company performed the following activities with efficiency: constructed temporary
facilities on the ground that housed thousands of displaced persons from Kosovo;
ran the supply system for U.S. forces in the area, including transportation of food
and other supplies; constructed bases; and maintained vehicles and weaponry.206

Given the circumstances described above, there was a real possibility that
Milosevic's forces could have attacked one of the bases and captured some of
KBR's personnel while maintaining some of the military equipment or transporting
some of the equipment and weaponry. Had this occurred, what would have been
their status under IHL? Would they have been entitled to prisoner of war status?
Would they have had combatant status or would they have just been persons
accompanying the armed forces? Or would they even be considered mercenaries?
Because this fact pattern would help demonstrate the ambiguity in the status of
these personnel, it is important to test the facts against the rules described in Part
III above.

Assume further that some members of the company were armed with
weapons for their own protection and used the weapons to kill some members of
Milosevic's army before they were captured. The first question that needs to be
asked is whether they would be entitled to combatant status. In other words, may
they be prosecuted for killing Milosevic's soldiers? As discussed in Part III above,
combatant status may only be acquired if the following requirements are
cumulatively met: membership to the armed forces of a party to the conflict with
identifiable uniforms and emblems, the presence of a chain of command wherein
officers are responsible for their subordinates, the existence of internal discipline,
and respect for international law relating to warfare.207

203. CORPORATE WARRIORS, supra note 23, at 6.

204. Id.
205. Id. Better known as KBR, it is a leading engineering and construction firm. See generally

KBR, http://www.kbr.com/ (last visited June 26, 2007) (describing the KBR "as the largest contractor
for the United States Army and a top-ten contractor for the U.S. Department of Defense, it is currently
the world's largest defense services provider").

206. See CORPORATE WARRIORS, supra note 23, at 6.

207. See Additional Protocol I, supra note 3, art. 43.
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The party to the conflict in this case was NATO. All members of the U.S.
military would evidently qualify as members of the party to the conflict by virtue
of the membership of the U.S. in NATO. Members of KBR were evidently not
sworn members of the U.S. military and as such did not qualify as members of the
NATO forces, which was one of the only two parties to the conflict; the second
being Milosevic's army. If they were not members of a party to the conflict,
subject to the chain of command and discipline, then they cannot be considered
lawful combatants. The relationship between the firm and the U.S. military is
purely contractual. Although the details of the contracts are confidential, 208 it is
fair to assume that the contract does not require members of the firm to take an
oath similar to the one that members of the military take, or otherwise incorporate
them as de jure members. As will be discussed below, the U.S. had actually
negotiated immunity for members of the defense forces as well as contractors
operating in Iraq,209 but in the absence of such immunity, they risk exposure to
prosecution as unlawful combatants. More particularly because the lex specialis in
the instant example is IHL, members of KBR may theoretically be prosecuted for
killing Milosevic's soldiers. It is important to reemphasize here that killing in
combat requires legal authorization. Anyone who kills an enemy solider without
authorization lacks immunity from prosecution.

Could such members of KBR claim the status of civilians or non-combatants
accompanying the armed forces and avoid prosecution? To be considered civilians
accompanying the armed forces and claim prisoner of war status, they must belong
to one of the following categories: medical and religious workers, 2 10 Civilian
members of aircraft crew, war correspondents, supply contractors, or members of
labor units.21' Moreover, persons claiming civilian status must first be authorized
to undertake their civilian activities by the party to the conflict and carry an

208. Copies of these kinds of contracts are not publicly available. For a copy of an example of a
private military contract outside the U.S., see CORPORATE WARRIORS, note 23, at 245, appendix 2
(providing a copy of the contract between private sector firm, Sandline, and the government of Papua
New Guinea). This contract was signed between the now defunct military firm, Sandline International,
and the government of Papua New Guinea (PNG). Among the responsibilities undertaken under the
contract were to "gather intelligence to support effective deployment and operations; conduct offensive
operations in Bougainville in conjunction with PNG . . ." See id. at Prmble. The PNG agreed to pay
$36,000,000 for these services. See id. at 251, appendix 2, Fees and Payments. Despite allegations of
illegality, an international tribunal enforced this contract. See Sandline Int'l Inc. v. Papua N.G., 117
I.L.R. 552 (Arb. Tribunal 1998). For commentary on the nature of the contracts and how they may be
used to ensure accountability, see Laura A. Dickinson, Torture and Contract, 37 CASE W. RES. J. INT'L
L. 267, 273-74 (2006) [hereinafter Torture and Contract].

209. See The Coalition Provisional Authority, Order 17 (Revised), Status of the Coalition
Provisional Authority, MNF - Iraq, Certain Missions and Personnel in Iraq, Sec. 2, Iraqi Legal Process,
available at http://www.iraqcoalition.org/regulations/20030516_CPAREG-1_TheCoalitionProvisi
onalAuthority_.pdf ("Unless provided otherwise herein, the MNF, the CPA, Foreign Liaison Missions,
their Personnel, property, funds and assets, and all International Consultants shall be immune from Iraqi
legal process.").

210. See Additional Protocol I, supra note 3, art. 43(2). See also Geneva Convention III, supra
note 3, art. 33.

211. See Geneva Convention III, supra note 3, art. 4(A)(4).
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