
University of Denver University of Denver 

Digital Commons @ DU Digital Commons @ DU 

All Publications (Colorado Legislative Council) Colorado Legislative Council Research 
Publications 

12-1977 

0228 Certificate of Public Necessity 0228 Certificate of Public Necessity 

Colorado Legislative Council 

Follow this and additional works at: https://digitalcommons.du.edu/colc_all 

Recommended Citation Recommended Citation 
Colorado Legislative Council, "0228 Certificate of Public Necessity" (1977). All Publications (Colorado 
Legislative Council). 236. 
https://digitalcommons.du.edu/colc_all/236 

This Article is brought to you for free and open access by the Colorado Legislative Council Research Publications 
at Digital Commons @ DU. It has been accepted for inclusion in All Publications (Colorado Legislative Council) by 
an authorized administrator of Digital Commons @ DU. For more information, please contact 
jennifer.cox@du.edu,dig-commons@du.edu. 

https://digitalcommons.du.edu/
https://digitalcommons.du.edu/colc_all
https://digitalcommons.du.edu/colc
https://digitalcommons.du.edu/colc
https://digitalcommons.du.edu/colc_all?utm_source=digitalcommons.du.edu%2Fcolc_all%2F236&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.du.edu/colc_all/236?utm_source=digitalcommons.du.edu%2Fcolc_all%2F236&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:jennifer.cox@du.edu,dig-commons@du.edu


0228 Certificate of Public Necessity 0228 Certificate of Public Necessity 

This article is available at Digital Commons @ DU: https://digitalcommons.du.edu/colc_all/236 

https://digitalcommons.du.edu/colc_all/236


REPORT TO THE GOVERNOR 

AND THE GENERAL ASSEMBLY: 


CERTIFICATE OF 

PUBLIC NECESSITY 


RfPORT OF THE COMMITTEE ON 
CERTFCATE OF WBLlC NECESSrrY 

RESEARCH PUBLICATION NO. 228 

WWRADO LEGISUTIVE COUWCIL 


DECEMBER, 1977 




CERTIFIrAV. 'IF 

mfRLIC NECESSITT 
4' 


Final Report 


of the 


Special Cornittee on 


Certificate of 


Public Necessity 


h v e r  ,Colorado 
December 15, 1977 



Honorable Richard D. I ~ I ,Governor 
Fhbers of t h e  51st General Assembly 

Pursuant to House B i l l  1580, adoptd i n  the 1977 session of the 
General Assembly, t h e  special Committee on t h e  Certificate of Public 
Necessity =hi t s  t h i s  report with recmendations for amendments t o  
Colorado's Certificate of Public Necessity Act (Par t  5 of Article 3 of 
Ti t le  25, Colorado Revised Statutes, 1973, as amended) . The committee 
recornends that t h i s  iten he placed on t h e  Governor's agenda for the  
1978 Session. 

C m i t tee members, the organizat ions which they represent, and 
t h e  appointing authorities follow: 

kpresent ing Appointing Authority 

Representative Frank I-louse of Speaker, 1Jouse of 
Traylor, Chairman Representatives Representatives 

Mary Gittings 1Iealtl.1S y s t m , ~ s  Governor 
Vice-Chairman AFlency 1 

Senator William Ihghes Senate President, Senate 

Senator Harvey Phelps Senate President, Senate 

Representative Ibuglas House of Speaker, House of 
Wayland -1/ Representatives Representatives 

hiax D r u m ,  Jr. I lealt h  Maintenance Governor 
Oqanizations 

Alice Bryant Office of the Governor 
GQvernor 

Ifealth Systems Governor 
3 

I/ Appointed to replace former Representative Wellington Webb,- October, 1977. 

iii 



Honorable Richard D. lam, Governor 
hiembers of the  Slst General Assembly 
Page 2 

blen~ber Representing Appointing Authority 

Fred E. Graham U a l t h  Systms Governor 
& ~ X Y2 

Gerald Kopel Health Care Consumer Governor 

Dr. Joe Pickle ,  Ph. D. I iealth Care Consumer Governor 

Michael Schonbnm State kpartment Cmernor 
of Health 

Mn-pro f it 1-bspita1 
6 IJealth Service 

Governor 

Corporation 

William F. Smith Nursing IIme Industry Governor 

Carol Tempest I Iospita l  Industry Governor 

John hi, W d ,  k1.D. Medical Profession Governor 

The National 13ealth Planning and Resources Development Act of 
1974, Public Law 93-641 (42 U.S.C. bB 300k to 300t), enacted January 
4,  1975, requires that all states establish certificate of need (Chr) 
programs by 1980 or be subject t o  the loss of  substantial amounts of 
federal health funds. 7'he final CN regulations, with which a l l  state 
statutes and programs are to comply, were published in t h e  January 21, 
1977, Federal Re ister (42 F d .  Reg. 4002), wi t11  amendments published 
on A p r i m+ 

Colorado was one of the first states t o  voluntarily adopt, in 
1973, a certificate of public necessity law, and did so prior t o  the 
enacment of PL 93-641. Eecause Colorado already had a state 
certificate of n e d  statutqthe committee's primary objective ~ m sto 
identify those areas in which Colorado's law did not comply with PL 
93-641. 

The b i l l  reconmended in t h i s  report has been prepared to comply 
with a l l  of the requiranents of t h e  federal statute, PL 93-641, and 
the final regulations. e only substantive amendments which are 
reconmended are necessitated by the federal regulations and technical 
changes are M e  to conform with the substantive amendments. 

The bill is presented with c m e n t s  which refer to variances 
Ilctween present Colorado law and the federal statutes and regulations. 
Citations to the federal law and regulations are noted wherein 
,membents to Colorado's law would he requird .  The t i t l e  o T the hi11 
nlyears i.n brackets Imcause at  t h e  time of t h i s  wri t ing the fim1 h i l l  
t i t l e  hacl not Ieon cletenuinctl. 



[Ionorable Richard 11. Lamm, Governor 
Members of t h e  51st General hssembly 
Page 3 

The cmittee was assisted in  its deliberations by Mr.  William 
B. Twine, Public IIealth Advisor, Department of Ilealth, Educationand 
IVelfare, who attended all meetings to respond t o  questions on 
compliance of Coloraclo's s ta tu te  w i t h  t he  federal law and t o  explain 
the intent of the federal law and rei:ulations. 

Staf f  services for  the committee were provided by Joyce F~erson 
and Denise Jones of the Legislative Council staff, and by Sue Burch of 
the Legislative Drafting Office. 

Respectively submitted, ' 

/ s /  Representat ivc Frank Trayl o r  
Chairman, 
Special rmi t t ee  on Certificate 

of Public Necessity 
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-TEXT 


[CONCERNING AMEMMNTS TO TIE 'WLORMKl CERTIFICATE OF PIJBLIC 

wmssrn m*] 

Bill Stmunary 

W e s  numerous m a t s  to the tfColoradaCertificate of 
Public Necessity Actt1 in order to bring its provisions into 
compliance w i t h  P.L. 93-641 and the regulations issued 
pursuant thereto, Includes nmmus technical amendments 
necessitated by the substantive mndnmts. 

Be it enacted the rkneral .\ssmhly of the State of Colorado: 

SECTION f .  Part 5 of article 3 of title 25, Colorado 

Revised Statutes 1973, as arnended, and as further amended by 

Session Laws of Colorado f 977 ,  is REPFALET) ANTI RFEYACEl7, WITH 

.MXbENTS, to read: 

PART 5 

CERTIFICATE flF RlRLIC NECFSSITY 

25-3- 501. Short title. This part 5 shall he hown and 

may be ci ted as the  "Colorado Certificate of Public Necessity 

.4CtW. 

25-3-502. Legislative declaration. (I) The general 

assembly finds that the construction or mdification of health 

Legislative Intent 
Language in the intent  section clearly 

reflects the objectives of P.L. 93-641, 
and restates goals  and objectives of t he  
Colorado certificate of need propam. 



care facilities is a factor in the cost of care and the 

financial ability of the public t o  obtain necessary mdical 

s e ~ c e s and that the inanrapriate increase kn the nmber of 

health care facilities, services, and equip~ent adds 

mecessarily to the mst of health c a ~ .  

( 2 )  The general assembly hereby fin& that the health 

facilities review council is an agency of state govenmrent, 

(3) (a) In enacting t h i s  part 5, it is the intent of the 

general a s s d l y  t o  p m t e  comprehensive health planning as 

contemplated by federal or state  law; t o  assist in providing 

the highest quality of health cam at  the lawest possible cost ; 

t o  avoid unnecessary duplication by mslrring that only those 

health care facilities that are needed w i l l  be built  or 

modified; to provide an orderly mthod of resolving questions 

concerning the necessity of construction or mdificat ion of 

facilities md manpower whenever pssihle; t o  reduce or 

eliminate existing duplication and shortages of health care 

(23 This language makes it clear that  
the Colorado Health Facilities Review 
a i l  is an agency of state g o v e m n t  
with characteristics of a state agency
sxh as final decision-leaking authority 
on certificate of need applications, sub-
ject to appeal t o  the State Board of 
Health, and clearly definable duties and 
functions. 





expanded health care facilities and equipment, including 

criteria to control the purchase of expensive equipment and 

services, that w i l l  ensure that health care services are 

provided a t  a fair and reasonable cost and t o  ensure that 

hospital facilities md equipwnt are most efficiently and 

tffectively utilized, that mecessary duplication and 

fmgprmtaticm of health care sentices and facilities are  

minimized, and that health care s e ~ c e sand facilities m t  

high quality standards. 

25-3-503. Definitions. As used in t h i s  part 5,  unless 

the context otherwise requires: 

(1) " C o ~ c i l "mans the Colorado health facilities m i -

comcil created by section 25-3-504. 

( 2 )  '7kpartmt8*means the departnrent of health, 

(33 "Health care faci l i ty" means any facil ity required to 

be licensed by part 1 of this article or t o  have a certificate 

of compliance by section 25-1-107 (1) (1) (11) and includes hut 

is not limited to &latory surgical facilities, ss such 

facilities are defined by Public Law 93-f41 or  regulations 

ismed pursuant thereto. 

Definitions 

( 1  Detmts the ''Colorado Health 
Facilities Review Counciltt(presently 
-rating under the name "Colondo 
Health Facilities Advisory h c i l " ), 

The def in i t ion  of 'qlealth care facil-
ity determines what services are 
subject to review (a t  least under 
~rtinirrarmfederal criteria - 123.401) .  
Covered facilities would include the 
mininarm requirement of hospitals, 
psychiatric hospitals, tuberculosis 
hospitals, skilled nursing facility, 

intermediate care f ac i l i ty ,  amhula-
t o y  surgical facility, and kidney 
disease treatwent centers. The def-
inition, by reference, woultl include 
a l l  faci l i t ies  presently requiring 
licenses or certificates from the 
kpartnrent of Health. 



(4) 9Iiealth maintenance organization" means a puhl ic or 

private organization organized under the laws of t h i s  state 

which provides or otherwise rmkes available t o  enrolled 

participants health care services, including at  least usual 

physicians* services, hospitalization, laboratory, X-ray, 

emergency and preventive services, and out-of-atea coverage; is 

q n s a t e d ,  exept for copaywnts, for the provision of the  

basic  health care services specified in this  subsection C4) hv 

enrolled participants on a predetermined perimlic rate basis; 

and provides physicians* services primarily directly through 

physicians Hfio are either q l o y e e s  or partners of such 

organization or through arrangements w i t h  individual physicians 

or one or more gmups of physicians, organized on a gmup 

practice or individual practice basis. 

( 5 )  tViealth systems agencyt' means a conditionally or 

fully designated health systems agency &s ignated pursuant t o  

section 1515 of the federal *+PublicHealth Service Act" and 4 2  

CFR Part 122. 

(6 )  'Wealth service area" means an area h i v t e d  by the 

secretary of health, education, and welfare pursuant t o  section 

( 4 )  h f i n i t i o n  of "health mainten-
ance organization" is based on fed-
eral def init ion.  A separate defini-
tion of IBf l ,  as distinguished from 
"hcal th care facility1', is providetl 
in order to clearly i d e n t i f y  sections 
of the  CN program which apply to 
I$D' s. 



1511 of t h e  federal "Public k a l t h  Service .Act", 4 2  I1.S.C. 2 n l  

e t  seq. 

17) "Predevelopment certificate" mans the  certificate 

r q u i r e d  by section 25- 3- 507 for predevelopment activities 

costing mre than one hundred fifty thousand dollars. 

25-3-504.  Colorado health facilities revim council 

created. (I) (a) There Is hereby created t h e  Colorado health 

facilities review council which shall direct the department of 

hea l th  in carrying out the purposes of  t h i s  part  5 and shall 

advise the  department mgarding the s t a t e  plans developd to 

car? out Puhlic Law 93-641. The council shal l  consist of 

ei.&ten mmbers appointed by the governor who shall he 

representatives of organitations, groups, and m s m r s .  

@) Each m&er shall hold office for a tern of three 

years, except that  any menahet a p i n t e d  to fill a vacancy 

occurring p r io r  to t he  expirat ion of the term for which h i s  

predecessor was appointed sha l l  h e  appinted for the remainder 

of such term. The terms of office of the mrbers first taking 

office shall expire as designated by the governor at the tim 

of a p v i n m t ,  s i x  at the end of the  first vear, s i x  at the 

Colorado kalth Facilities e 

W C - o. real*. .  Facil-
ities Review Cwncil is 
created as the sta te  agency 
responsible fo r  the QJ pro-
gram- References in current 
law t o  responsibilities for 
other federal programs have 
been stricken as laws have 
been superseded by P.L. 33-641. 

Mo m e in present mmposi-
tim of cotnci1. 

(h) No chang~in present 
tens of nreders. 

l/ 	Formerly the ' 5 ta te  Advisory-	 tkspital and Mental Retarda-
tion Facilities and C o r n -
ity MtaT Health Centers 
Colmcil" (Section 25-3-402). 





sufficient to provide for t h e  aperation of the council, 

25-3-505. M i e s  of the council. (I) In addition to the 

duties prescribed elsewhere in t h i s  p a r t  5 ,  the council shall: 

(a) Prrhlish i n i t i a l l y  the scope of coverage of the 

state's certificate of public necessity in one or more 

newspapers of general circulation in th i s  state and any change 

in such scope and disseminate such information to all health 

cam facilities and health maintenance organizations; 

b )  Issue an annatal report containing the review of 

applications in progress and the status of each such review, 

the reviews completed since the last published rep*, and a 

of public necessity required 

general statemmt of the findings and decisions mde in the 

mufie of such reviews. 

-25-3-506. Certificate 

when. (1) A certificate of public necessity fran council- the 

shall be required for: 

(a) The construction, d e v e l o m t ,  or other establishment 

of any new health care facility or health mintemce 

organization, excepting thereftom any facility whose prhw 

puqmse relates t o  residential care; 

Duties of Council 
ta) Federal regulation 123.404 {cl re-
quires publication of scope of pr&ram. 
Paragraph (a) would require the initial 
publication of the scope of coverage and 
subsequent publication of &if ications 
in the scope, 

Activities Which Require a Certificate of-
hbl1c NeCessitv 

(a) ~ e d e r hregulation (123.404
(a)(l)) ' requires a certificate for "con-
s tmtion,development, or other establish-
m t "  of a new health care facility or  FW. 





(e) A change in licensure category; 

( f )  IJtif ization of any existing health care facility for 

provision of health care services, which facility cumntlv is 

not licensed or certified by the department; 

(g] A change in health care service or t h e  offering of a 

nm health cam service in or through a health care facility or 

health maintenance organization, except home health care 

services, imespective of the capital expenditures o r  lease 

l imitat ions of paragraph (c) of this suhsectian (I]; 

[h) A change in the bed capacitv of a health care 

facilitv or health maintenance or~anization which increases 

such capacity (or distributes beds kgvarious categories or 

relocates such he& f r o m  one physical facility or sit^ t o  

another) by mre than ten beds or mre than ten percent of the 

existing bed capacity, whichever is less, over a period of two 

years ; 

(i) The purchase, lease, or acqt~isitionof a single piece 

of diagnostic or therapeutic equipnent by m y  person or 

prsons , except health care facilities, for the  purpose of 

providing health care, involving a capital expenditure of, or 

(el Requires reviews of a change in 
licensure category without regard to ex-
pendi ture, 

(fl Current law 

Cg) Federal regulation 123.404 ( a )  
(4) requires reviews of new senices even 
i f  they involve no or minimal capital ex-
penditums. Home health care is exenptd,  

(h) Federal regulation 123.404 (a) 
(33 (April 8 ,  1977 amndment) defines a 
tvsubstantialbed change "as mre than LO 
beds o r  more than 10 percent, whichever is 
less, over a two-year period. 

(i) Current Taw 



1 

I 

the lease of quipment valued at, two hundred thousand dollars 

or more; 

(j) The sale, lease, or other transfer of lrwnership of a 

controlling interest of a health care facility, but the 

certificate of public necessity for such sale, lease, or 

transfer of ownership of a controlling interest shall be 

~equired onlv for those prospective purchasers or lessors of 

hospitals, skilled nursing care facilities, or intermediate 

care facilities upon a determination by the council, within 

sixty days after the application therefor pursuant t o  section 

24-4-105, C.R.S. 1973, t h a t  said purchaser or lessor has 

provided an inferior quality of care or that the sale or other 

transfer of ownership of equipment used in providing health 

care in such a hosp i ta l  o r  care facility, which sale or 

transfer of ownership involves a market value of, a capital 

expenditure of, or a lease of equipment vafued at one hundred 

thousand dol lars  or more,  This paragraph ( j  ) shal l  not apply 

to licensed general hospitals. 

15- 3- 507 .  Prdevelopmnt certificate required - when. 

(1) 4 predevelopmnt certificate from the council sha l l  h e  

Predevelopnrent Certificates 
bederal regulation 123- 404 (b)

includes an independent threshhold for  



required for health care faci l i t ies  and health maintenance 

organizations for  predevelopnt activities requiring an 

expenditure of more than one hundred fifty thousand do1lars  and 

for any arrangement or comnitmnt for f inancing the offering or 

development of a new institutional health service. Strh 

certificate shall be granted for  a period of up to one year and 

may be renewed at the cauncil~sdiscretion. For the purposes 

of t h i s  sect ion, "predevelopnent act i v i t iestt include the 

preparation of architectural desims, p lans ,  working drawings, 

and specifications. 

(2) The criteria to be used for predevelopent 

certificate review shall be substantially the  same as fo r  

certificate of public necessity review, subject to the relation 

of such criteria t o  the predevelopment phase. The procedure 

for  application for a predevelopmnt certificate shall conform 

with the  procedures provided in sections 25-3-508 and 25-3-50?. 

(33 The council shall make written findings regarding its 

decision on an application for a predevelopment certificate, 

and appeal from a decision of t h e  council may be taken in 

accordance with the procedure provided in sect ion 25-3- 512. 

"predevelopment activities in  excess of 
$150,000 (or a lesser amount as speci-
fied) and arrangments and codtmnts  for 
financing", Current law does not rguire 
an applicant t o  obtain a certificate for  
predevelopmnt activities. 

Establishes a separate certificate 
f o r  '~redeve1opmntactivities" requiring 
an expenditure of mre than $150,000 and 
for amangents or comnitments for financing 
the offering or  developmnt of a new inst i-
tutional health service, Certificates 
would be granted for a one-year period 
and are renewable at  the council's d i s -
cretion. 

Includes in the definition of pre-
development activity: expenditures for 
architectural designs,plans, working 
drawings, and specifications. 

(3) Establishes criteria and a 
system for review similar to regular 
UJ process. 

(3) Provides for writtm findings 
on the application and an appeal proce-
dure similar to the appeal procedure 
established for the regular CN process. 



25- 3- 508. A~nlication for certificate of ntlhlic 

necessity. An application for a certificate of public 

necessity shall be submitted to the council. Imn r ~ e i p t of 

an application t h e  council shal l  send a copy of the application 

to the appropriate health systems agency fo r  review and 

recomnendation. 

25-3-509, Recomndation of health systems azencv - tire 

limit. Within sixty days af ter  receiving the  application, the 

health systems agency shall  make its recomndation t o  the  

council. If the health systems agency holds a public hearing on 

the application, either on its own initiative or  pursuant to 

the request of any i n t e re s t4  party, it shall  make its 

recomnendation within said sixty-day tim period. The health 

systems agency shall either recammend that  the  cotmcil approve 

or deny the issuance of a certificate of public necessity, The 

reasons for t he  recommendation shal l  he  set forth in detail, 

Failure of the health systems agency t o  act within the required 

time shall be deemd a r.ecommendation fo r  approval of the  

application. 

Application - Procedures 
Applications, rq>on receipt by the 

cumcil, would be sent t o  HSA for review 
and reconmendation. 

HSA - Time Limit 
The state program requires an HSA t o  

conplete its review h 45 days and that 
the Dl process be conpleted in 90 days. 
Federal regulation 123.407 (a )  (2) allcws 
60 days for t he  IiSA t o  conplete review. 
Langtage is similar to current 25-3-506, 



25- 3- 510. Contents of application - m i n i m  requirements. 

(1) Every application for  a certificate of public necessity 

shall include at least the following information: 

(a) The general geographic area to be served; 

(b) The polrulation t o  be served, as well as projections 

of population growth; 

(c)  The anticipated denrand for the facility or  service t o  

be provided by the prqmsal ; 

(d) A description of the  construction or modification in 

reasonable detail, including: 

( I  The capital expenditures contmplated; 

(11) The esthated annual operating cost ,  including the 

anticipated salary cost a d  nurbrs of new staff anticipated hv 

the proposal; 


[e) So far as is hown,  the relationship of the proposal 

t o  any priorities which have been established for t he  area t o  

be served; 

(f) The availabilitv and manner of financing the p m p s a l  

including the specific source of funding for contemplated 

capi ta l  expenditures and the time a t  which any such funding is 

cormnitted and the estimted date of conmtencement and completion 

of t h e  project ; 

Contents of Application 
Federal regulation 123.4fl7 ( a )  (3) 

permits the state agency to determine 
the format and content of applications. 
Language in cormittee b i l l  is similar 
t o  current law. 



' 

1 

4 

(g )  rmst p r  patient 

levels of occupancy and a 

facilitiesinuse; 

(h) Other information 

day by type of care at various 

conparison of s t rh  costs with 

t h a t  may be required under Puhlic 

I
I
I 

5 Law 93-641. 

6 (2) The health systems agency senring the gmgraphic area 

7 in h i c h  the applicant for a certificate of public necessity is 

1 
d 
Ln 
I 

8 

9 

10 

1 

12  

13 

located shall make available t o  the applicant such informat ion 

as itmayhave. 

(3) Informtion stibmitted in any application for  a 

certificate of public necessitv shall he s w r t e r l  by relevant, 

specific, empirical data and statistics, a t  least t o  the extent 

such data and stat  istics are generally available to t h e  health 

I 

I
I
I 

1s 25-3-511. ktermination by council. (1) To the extent 

16 

18 

practicable not less than sixty nor mre than ninety days 

following the receipt of theapplication, thecounci lshal l  

review t he  application and make one of the folloving decisions: 

for schdule of reviews (123.407 (a) 
(211, ''no review nut take longer tfian 
90 days". Extensions are possible,
if the state agency adopts criteria for 
extensions. (See subsextion (3) 1. 

19 (a) To approve the issumce of a certificate of public 

20 
necessity; 



(h) To reject the application fo r  a certificate of public  

necessity. 
(2) Failure of the council t o  comply with the time 

limitations prescribed in subsection (1) of th i s  section shall 

be d e e d  disapproval of the application, and a certificate of 

public necessity shall not be issued. 

(3) The council shall adopt criteria for determining when 

it would not be practicable to complete a review within ninety 

days, 

(4) The council shall make detailed written findings 

which state the basis for a l l  final k i s i o n s  and such findings 

shall be sent t o  the applicant and the appropriate health 

systems agency. If the decision of the comcil is inconsistent 

with the reconarrendation of the health systems agency, the 

council shall set forth in detail the reasons for the 

inconsistency with said reconrmendation, 

( 5 )  Within ten days after the expiration of any time 

wriod prescribed for action bv the council, the council shall 

notifv t h e  applicant and t h e  health system agency i n  writing 

of the decision or Xack of decision on the application for a 

( 2 )  Federal regulatim 123.407 (a) 
(15) specifies that when a state agency 
fails to  mke a &cision within the specified 
tinre period, the proposal is d e d  'ht 
to be needed". 

This pwvisim is not in cment 
state law. In fact, if a decision is 
mt JIlade within the specified time, a 
pmject is autmtically approved ( 2  5 - 3- 507 
(311* 

(4)  Federal regulation 123.407 (a) 
(5) requires that written findings be 

sen t  to applicant and the F6A. Sec-

t ion 123.407 [a) (9) requires the 

state agency t o  set forth in writing 

reasons for inconsistency with an fiSA 

reconmendation. 

(5) b e n t  law 



certificate of public necessity and shall issue a certificate 

of public necessity for applications approved, 

25-3-512. p a (I) A decision of the council t o  

approve the issuance of or denial of a certificate of public 

necessity m y  be appealed t o  the state hoard of health within 

t h i r t y  days after receipt of notice of such decision by: 

(a) The applicant for the certificate who is aggrieved by 

an order to deny such certificate; 

[b) The health s y s t m  agency if the decision af t h e  

council is contrary to the recomdation of the health systems 

agency; or 

( c )  Any wrson aggrieved by the council's failure t o  act 

as provided in section 25-3-511 (2). I f  appeal is taken 

pursuant to this paragraph (c), the st ate board of health shal l  

direct the council to hold a hearing on the  application within 

t h i n y  days or a t  the next regular meeting of the council, 

whichever period is longer, 

(23 Not more than t h i r t y  days after the filing of a 

not ice of appeal, the state hoard of health shall set a t i m e  

(which time shall not he more than sixty-five days after the 

Appeal 
(1) Identifies potential appef-

lant as: the applicant who is aggrievtd; 
the health system agency; or any per-
son lrrho is aggrieved becaae the council 
failed to  act on the application result-
ing in a denial of the application. 

Cc) If an appeal is f i l ed  for 
"no actiontt, the state board shall 
direct the council t o  hold a hear-
ing on the application within a 
specified tim period. 

( 2 )  Federal regulations re-
quire that  an appeal nut be re-
quest& within 30 days of the state 
agency decision and initiated within 
30 days of receipt of request. 







(h) U p n  receipt of an application for extension, the 

council shall send a copy t o  t h e  health systems agency for 

review and recomnendation within t h i r t y  days. 

(3) No less than thirty nor mote than sixty days after 

receiving an application for an extension, the coumcil shal l  

make one of the following decisions: 

(a) To grant an extension of the certificate of puhlic 

necessity for  an additional specified time period of up to 

twelve months; or 

(b) To deny an extension of the certificate of public 

necessity . 
(4) A decision of the council to approve or deny an 

application for an extension of a certificate of public 

necessity may he appealed by the applicant who is aggrievml bv 

such decision or by the appropriate health systems agency t o  

the state board of health within forty-five days after receipt 

of notice of such decision. 

( 5 )  Not more than forty-five days after the f i f  ing of a 

notice of appeal, the state hoard of heal th  shal.1 set a time 

(which time shal l  not he more than sixty-five days after the 

(b) Establishes a timetable for 
health system agency to review and 
make a recomndation on an application
for extension. 

(3) Allows 30 days fo r  HSA review 
and requires council action after 30 
days of receipt of application and 
within 60 days. 



f i l ing  of notice of appeal) and place (which place s3a11 he set  

at  the  approximate location of the proposed construction, 

expansion, or modification for  which the certificate of public 

necessity has been requested) for a public hearing on the 

application for extension, Every hearing shall be conducted in 

conformity with the provisions of article 4 of t i t l e  24,  C.R.S. 

2973. 

( 6 )  The decision of the state board of heal th  on stich 

appeal or of the council i f  there is no appeal shall he f inal ,  

subject t o  the provisions of section 24-4-1q6, C.R.S. 1973. 

(7) The holder of a valid certificate of pub1ic necessity 

pursuant t o  this part 5 who desires to substantially chan~et h e  

infortnation h the or ig ina l  application for which such 

certificate was issued sha l l  f i l e  a request for a m e n h n t  with  

the council. The request sha l l  he processel as provided in 

paragraph (b) of subsection (2) and sthsections (3) t o  (63 of 

this section, 

25-3- 514. kvelopmnt of general principles to govern 

agencies - factors. (I) The council shall develop, after 

consulting w i t h  the heal th  systems agencies and t h e  state 

Factors t o  cmsider 
Federal regulations require the 

state  agency to adopt and u t i l i ze ,  as 
appropriate, specific criteria for 
conducting certificate of need reviews 



(123.409) . The minimum criteria are 
health planning agency, general principles t o  govern health I these: 

systems agencies and the council in the performance of their 1. The relationship of the 

health sewices being reviewed to  

duties concerning review of applications for certificates of the applicable health systems plan 


and m u a l  implementation plan 

public necessity. These principles shall provide for t he  adopted pursuant t o  section 1513 


(b) (23 and (33, respectively, of 

consideration of the following factors and may provide other the Act (123.409 (a) (I)), (See 


(I) (i) of committee b i l L ]  

guide1ines not inconsistent herewith : 


2. The relationship af ser-
(a) The need of the population in the area for health vices reviewed to the long-range 

development plan (if any) of t he  

care facilities and services; person providing or prcposing 


such services (123.409 (a) (2) ) .  
Cb) ?laximum and minimum health care fac i l i ty  bed ratios (See (1) (0) o f  conrnittee b i l L )  

per one thousand inhabitants of the area, subject to 3. The need that the popu-
lation servd or to be served by 


differences in requirements of the various designated areas ; such services has for such ser-

vices (123.409 (a) (3)). (See [I) 
(a) of cormittee bill.) 

( c )  The location of existing health care facilities 

within the area and the relation of such location to the 4 .  The availability of less 
costly or more effective alterna-

distribution of population within t h e  area; tive methods of prnviding such 
services (123.409 l a )  (4)). (See 

(d) The projected gmwth and movement of population in (1) (k) of cmittee b i l l . )  

the area and the impact of such projections on the proximity of 5, The i d i a t e  and l o n g -
term financial feasibi l i ty of the 

existing health care facilities t o  projected population proposal, as w e l l  as the probable 
inpact of the proposal on-the costs 

distribution in the  area; of and charges for providing health 
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[n) Information tha t  may be obtained from the state 

program established for the purpose of providing for  the review 

and approval of hospital budgets, revenues, o r  financial 

rquiremnts, as provided in article 43.9 of title 17,  C.R.S. 

1973; 

(03 The relationship of t he  health care services being 

reviewed to the long-range developnent plan of the person 

providing or proposing such services; 

(p) The immediate and long-term financial feasihility of 

the  prapsal  as well as t h e  probable impact of the proposal on 

the costs of and charges for providing heal th  care services hv 

the person pmps ing  the new institutional health services; 

(q] The availabili t y  of resources, including health 

manpower, managemt personnel, and funds for capi tal  and 

operating needs, for the provision of the h e a l t h  care services 

to be provided and the availability of alternative uses of st~ch 

resources for the provision of other health care services; 

(r) The relationship, including the  organizational 

relationship, of the health care services proposd  to h e  

provided to anc i l l av  or support services; 

offer special advatages (123.409 
(a) (11)). (See (1) (u? of c o d t t e e  
b i l l  ,) 

12. In the case of a con-
struction project - -

(i) the costs and mth& of 
the proposed construction, in-
cluding the costs and methods of 
energy provision; and 

[ii) the probable inpact of 
the construction project re-
viewed on the costs of provid-
ing health services by the per-
son proposing such construction 
project. (123.409 (a) (lZ))*(See (11 
(v) of conmittee b i l l , )  





criteria estahlished hy the  council pursuant to this paragraph 

(t) shal l  he consistent with standards and procedures 

established hy the secretary of health, education, and welfare 

under section 1306Cc) of the federal ''Public Health Senrice 

Act'' , 

(u) The special needs and circumstances of biamedical and 

behavioral research projects which are desimed to met a 

national need and for which local conditions offer special 

advantages; 

(v) The costs and nethods of proposed construction, 

including the costs and mthods of energy provision, and the 

probable impact of the construction pmj ect reviewed on t h e  

costs of ~ r o v i d i n ~health care services by the person proposing 

such construction project. 

(2) The council s h a l l  not grant a certificate of public 

necessity to a proposed new institutional health sen ice  for 

hpatimts m e s s :  

(a) It makes witten findings as to: 

(1) The efficiency and appropriateness of t he  use of 

existin$! inpat ient  facili t ies providing inpatient senices 

similar t o  those proposed; 

These factors in (1) are mrely 
guidelines to be considered in con-
ducting the review. No a f f i m t i v e  
or negative finding is required. Para-
graphs Cbl, Ic) , (dl , (el s Cfl , Is),
(hl , (1). (m), and (n) are existing
language. 

Subsection (2) is a mandatory 
affirmative finding prior t o  grant-
ing a certificate. This subsection 
applies to p q o s d  new constxuc-
tion of inpatient facilities and is 
-required by stxtion 123.410 (April 
8, 1977 amnht).  Qrrent state 
law requires a rejection of an 
application upon an affimtive finding 
of certain specified factors. 



(11) The capital and operating costs and their  potential 

impact on patient charges, efficiency , and appropriateness of 

the proposed new institutional health sexvice; 

(b) It makes written findings that:  

(1) Sqerior alternatives t o  such inpatient services i n  

terms of cost, efficiency, and appmpriateness do not exist and 

the developnent of such alternatives is not practicable; 

(11) In the case of new construction, alternatives to new 

constnrction, such as mdernization or sharing arrangements, 

have been considered and have h m  implemented to the  maxim 

extent practicable; 

(111) Patients w i l l  experience serious prohlems in terms 

of costs, availability, or accessibility, or such other 

problem as may be identified by the  council, in obtaining 

inpatient care of the tm proposed in the ahsence of the 

proposed new service; 

(TV) In the case of a pmpsal  for the addition of beds 

for t h e  provision of skilled nursing or intemdiate care, t h e  

relationship of the addit i on  t o  the plans of other agencies of 



the state responsible for providing and f inancin~ long-term 

care, including horn health care, have been considered; 

CV) A significant overcapacity within the  state plann in~  

and management region in which the new inst i tut ional  health 

sentice is to be located would not exis t  at the time of 

completion of the proposed service, excluding therefrom 

proposed acute inpatient or emrgency care facifities located 

no less than forty-five miles f r o m  the closest facility of like 

nature and health care services proposed t o  be offered hy a 

health mintenance organization which are not otherwise 

available to such health maintenance organization in a manner 

which is cost effective and consistent with the criteria 

provided in paragraph (t) of subsection (1) of th i s  section; 

WI) The project is compatible w i t h  applicable standards, 

plans, or criteria adopted by health systems agencies or the 

state health planning agency or by the council. Such 

standards, plans, or criteria shal l  be developed in conformity 

with the provisions of subsection (1) of this section. 

CVT I )  The proposed capital expenditure i s  economically 

feasible and can he accomnodated in the patient charge 

Paragraphs (v through (VIII) are 
current state law rewritten to fit the  
format of the federal regulations. 





organization if it makes findings that such services are not 

reasonably available f r o m  non-health maintenance organization 

providers in the area. Services shall not be considered 

reasonably available if: 

(I) The pmposed health care senrice would not he  

available for at least a five-year period; 

(11) The proposed health care service would not he 

available and conveniently accessible through physicians and 

other health professionals associated with the hea l t5  

nuintenance organization; 

(111) The alternative service would he dispersecl in more 

than one health care fac i l i ty  for a group practice health 

maintenance organization of one hundred thousand members or 

more; or 

(IV) r any other reason the p r o p s &  health care 

service is not available to the health maintenance organization 

from non-health maintmance organization providers in a 

reasonable and cost-effective manner that is consistent with 

t h e  criteria provided in paragraph [t) of subsection (1) of 

t h i s  section. 



1 (4) In applying the general principles t o  govern review 

of applications for certificates of public necessity,tFle 

3 healthsystemsagenciesandthecouncilshalltakeintoaccomt I 
4 t h e e x t e n t t o w h i c h i n f o m t i o n i n a n y a p p l i c a t i o n i s  sqq~ r t e r l  

5 byrelevant, s ~ i f f c , m d ~ i r i c a l & t a ~ s t a t i s t i c swhere 

1 
L 
.Y 
I 

5 

7 

8 

9 

10 

11 

12 

such data and statistics are amilable to the  industry, I 
I S )  In reviewing applications for certificates of public I 

necessitv, the health system agencies, the state health I 
planning agency, the council, a n d t h e s t a t e h o a r d o f h e a l t h  I 
sha l l  consider only the public need and applicantsq I 
capabilities t o  meet such publ ic  need and shall not I 
discriminate against any applicant on the hasis of t h e  nature I 

13 of its ownership. 

14 25- 3-515, Council - additional authority - report, (1) 

15 In addit ion to the other duties of t h e  council specifically set  

16 for th in this  part 5 ,  the council shall have maximum 

17 flexibility in surveying the health care needs of the state anrI 

in r e c o r n d i n g  a program to reduce or eliminate unnecessary I 
19 

duplication of existing health care services and facilities and 

20 
t o  encouraFe the developmt of  hea l th  care faci l i t ies  and 

(41  Existing law 

(53 Existing law 


Council - report 
Exrsting law 



manpower in areas of the state where it determines there 

shortage of such facilities and trained personnel. 

(2)  In carrying out the purposes of th i s  section to 

recomnend a program to reduce or eliminate areas of duplication 

and shortage of health care facilities and manpower, the  

council shall solicit and consider the reconmendations of the 

health systems agencies in the areas affected by such 

duplication or shortage and the state health planning agency. 

(3) In carrying out its duties mder this part 5, the 

council is e v e r e d  to make such investigations and confer 

with such persons, groups, and agencies as it deems necessary. 

(4) On or before kcember 1 of each year, t h e  council 

shall report t o  the governor on its activities under t h i s  part 

5 and shall include h such report an analysis of t h e  

effectiveness of this part 5 in achieving the legislative 

prposes set forth in section 25-3- 502 and such nxomendations 

as it may have with respect t o  any legislative changes t h a t  my 

be necessary or desirable, 

25-3-516, Conflicts of interest - disqualification of 

vote. (1) Any voting member of the hea l th  systems agency or 

Conflicts of Interest 
Existing law 



state  health planning agency, the council, or the state hoard 

of health has the right to vote qm a l l  qplications before 

such memberfs respective organization and, in so doing, is 

p r e s d  to act in good fa i th  and in t h e  ptbl ic  interest. 

(2) Notwithstanding the pmvisims of subseaion (I) of 

this section, any menber of said organization.++ who has a 

substantial economic h t e r e s t  which would be affected hy sa id  

rrrenaberfsvote on an application, or who has a close relative or 

close economic assmiate whose interests would be so affect& 

by said member's vote,  or who accepts a substantial g i f t ,  

sentice, or economic opportunity from a person whose interests 

m l d  be affected hy said member's vote, o r  who has personal 

interests which othemise conflict with t he  public intermt 

shall declare himself to have a confl ict  of interests and shall 

be ineligible to vote upon my application for which a conflict 

of interests exists. 

25-3-517. Rules and regulations. The council, after 

c m u l t i n g  with the state health planning agency and the health 

systems agencies, shall adopt ntles and r e p l a t ions necessary 

to  bplement this part 5. Such nlles and regulations shall he 

Rules and regulations
h i sting law, except reference 





25- 3- 520. Violation - penalty, h y  person who acquires 

equipment, offers or develops new institutional health 

services, or constructs or d i f i e s  a health care facility I 

without f i r s t  having obtain& a certificate of public 

necessity, as rquired by this part 5, is guilty of a class 1 

misdemanor and shall  be punished as provided in section 

18-1-106, C.R.S. 1973. 

25-3-521. Exclusion. (1) The requirements of t h i s  part 5 

shall not apply with  respect t o  the construction of any new 

health cars facility or any modification of a health care 

facil ity: 

(a) For which has been submitted in good faith the 

preliminary plan as required hy departmental rules and 

regulations pursuant t o  section 25-1-107 (1) (1) by or on 

behalf of a health care facility or health mintenance 

organization prior t o  b y  311, 1973, and which has cmenced 

construction m later than July 1, 1976, and cay~leted 

construction no later than July 1, 1977; except that the 

council m y  grant an extension for projects excluded by this 

paragraph (a) u p n  gooJ cause s h m ;  

Violation - penalty
Provides for a penalty, upon con-

viction, of from 6 mths to  24 months 
i np r i sokn t  or $500 to  $5,000 f ine ,  
or both, (Class 1 misdemeanor) 

Exclusion 
T t i n g  law 



Cb) Operated by religious groups re lying solely on 

spiritual means through prayer for healing. 

25-3-522. Transfer of certificate. A certificate of 

public necessity or any right obtained pursuant t o  any such 

certificate m y  be sold, assign&, leased, or otherwise 

transferred only upon approval of the council. Such approval 

shall be secured in accordance with the procedures established 

for application for such certificate. 

25-3-523. Effect of part 5 .  (1) Nothing in this part 5 

shall preclrmde consideration of the availability of health care 

facilities, services, or equipment in a state planning and 

management region contiguous t o  the state planning and 

management region in which the prqmsd certificate of public 

necessity w i l l  be utilized, 

(2)  Nothing in this part 5 shall prevent conpliance with 

federal requirements made to effect implementation of Public 

Law 93-641 in the state of Colorado. 

LSE(TION 2, 12-43.9-106 (1) (j) , Colorado Revis& Statutes 

1973, as enacted by chapter 159, Session Laws of r~lorado1?77, 

is amended t o  read : 

Transfer of certificate 
t-xisting law 

Effect of pare 5 
Jixlstlng law 

Sections 2, 3, and 4 
Technical ammdments 





such reports as my be required by the said f d e r a l  aet ACTS, 

or any m h t s thereto, and to do all things tha t  may be 

required as a condition precedent to the  proper application for 

the receipt of federal grants under the said fde ra l  aet A m ,  

and any arrrendmnts thereto and regulations thereof, and t o  

administer and supervise the expenditure of such pants for t h e  

plrposes hereef OF THIS SFXTION. 

(2) The state plan established under subsect ion (1) of 

this  section shall  provide for adguate hospital facilities for 

the people residing in the state, without discrimination on 

account of race, creed, or color, and shall provide for 

adequate hospital facilities for persons unable to  pay 

therefor, The departmnt of health shall, after consultation 

with the adviser). HEALTH FACILITIES REVIEW council establish4 

in section 25-3-402 25-3-504, provide m i n i m  standards for the 

maintenance and operation of hospitals which receive federal 

aid under this part 4,  and compliance with such standards shall 

be required in t he  case of hospitals which have received 

federal aid under the provisions of said federal act ACTS, or 

any amendmnts thereto. 
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