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LETTER OF TRANSMITTAL

December 15, 1977

Honorable Richard D. Lamm, Governor
Members of the 51st General Assembly

Pursuant to House Bill 1580, adopted in the 1977 session of the
General Assembly, the special Committee on the Certificate of Public
Necessity submits this report with recommendations for amendments to
Colorado’s Certificate of Public Necessity Act (Part 5 of Article 3 of
Title 25, Colorado Revised Statutes, 1973, as amended). The committee
recomnends that this item he placed on the Governor's agenda for the
1978 Session.

Committee wmembers, the organizations which they represent, and
the appointing authorities follow:

Member Representing Appointing Authority
Representative Frank House of Speaker, House of
Traylor, Chairman Representatives Representatives
Mary Gittings Health Systems Governor
Vice-Chairman Agency 1
Senator William llughes Senate President, Senate
Senator Harvey Phelps Senate President, Senate
Representative Douglas House of Speaker, House of
Wayland 1/ Representatives Representatives
Max Brown, Jr. Health Maintenance Governor
Organizations
Alice Bryant Office of the Governor
Governor
Frank Casias Health Systems Governor
Agency 3

17 Appointed to replace former Representative Wellington Webb,
~  October, 1977.
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Honorable Richard D. Lamm, Governor
Members of the 5lst General Assembly

T

Page 2
Member Representing Appointing Authority
Fred E. Graham Health Systems Governor
Agency 2
Gerald Kopel Health Care Consumer Governor
Dr. .Joe Pickle, Ph. D. Health Care Consumer Governor
Michael Schonbrun State Department Governor
of Health
David Sheehan Non-profit Hospital CGovernor
§ Health Service
Corporation
William F, Smith Nursing Home Industry Governor
Carol Tenpest Hospital Industry Governor
John M. Wood, M.D. Medical Profession Governor

The National Health Planning and Resources Development Act of
1974, Public Law 93-641 (42 U.S.C. 6§ 300k to 300t), enacted January
4, 1975, requires that all states establish certificate of need (CN)
programs by 1980 or be subject to the loss of substantial amounts of
federal health funds. The final (N regulations, with which all state
statutes and progranms are to comply, were published in the January 21,
1977, Federal Reglster (42 Fed. Reg. 4002), with amendments publlshed
on Aprl

Colorado was one of the first states to voluntarily adopt, in
1973, a certificate of public necessity law, and did so prior to the
enactment of PL 093-641. Because Colorado already had a state
certificate of need statute, the committee's primary objective was to
identify those areas in which Colorado's law did not comply with PL
93-641.

The bill reconmended in this report has been prepared to comply
with all of the requirements of the federal statute, PL 93-641, and
the final regulations. The only substantive amendments which are
recommended are necessitated by the federal regulations and technical
changes are made to conform with the substantive amendments.

The bill is presented with comments which refer to variances
between present Colorado law and the federal statutes and regulations.
Citations to the federal law and regulations are noted wherein
amerximents to Colorado's law would be required. The title of the bill
appears in brackets because at the time of this writing the final bill
title had not been determined,




llonorable Richard D. Lamm, Governor
Members of the 51st General Assembly
Page 3

The committee was assisted in its deliberations by Mr, William
B. Twine, Public Health Advisor, Department of llealth, Education and
Welfare, who attexxled all meetings to respond to questions on
compliance of Colorado's statute with the federal law and to explain
the intent of the federal law and regulations.

Staff services for the committee were provided by Joyce Emerson
and Denise Jones of the Legislative Council staff, and by Sue Burch of
the Legislative Drafting Office.

Respectively submitted,

/s/ TRepresentative Frank Traylor
Chairman,
Special Committee on Certificate
of Public Necessity

FT/vjk

__ BRI



TABLE OF CONTENTS

LETTER OF TRANSMITTAL. . .iiveiiarannacinnoansnen Cnenmiersranernras
TABLE OF CONTENTS. .t iieiiinnseaasaascncasoansancanas tesreesecans
COmITIEE BILL B & & ¥4 B Bg RS AAd A A A AdA s YT L B B B R BN RE O RN BB B R IR
Section 25-3-501, Short title....iciceerecvsnrocvensenane .
Section 25-3-502. Legislative declaratlon. ............. ‘e
Section 25-3-503, Definitions....cseeererecccncaaes seeson
Section 25-3-504, Colorado Health facilities
review councll created..........ecreess
Section 25-3-505. TDuties of the coumcil. . .ivvevevenrnnns
Section 25-3-506. Certificate of public necessity
required - WheTl..ssesesosessonnsnnsosss
Section 25-3-507. Predevelopment certificate
rﬂ.u_ire(f‘w%aaonoc;s ooooooooooo rre e
Section 25-3-508. Application for certificate of
PUDTIIC NECeSSItYevenersunssonsssnnssnans
Section 25-3-509. Recommendation of health systems
agenCY = time 1imit-. N N N I WS AU S R
Section 25-3-510. Contents of application -
TINIMIN TeqUITEMEeNtS.cvoestnacsans vaaae
Section 25-3-511. Determination by council........ cesaaas
SeCtiOn 25‘3'512. AA eal.... .............................
Section 25-3-513, Expiration of certificate -
eXtensions - PTIeVANCES...ccscecaosavsea
Section 25-3-514. Development of general principles
to govern agencles - factors...........
Section 25-3-515. Council - additional authority -
reEErt llllllllllll b gy s AR SRS
Section 25-3-516, Conflicts of interest -
disqualification of vote.......cc.e.ene
Section 25-3-517. Rules and regulatlonS...eeceeseseccccens
SBCtiOIl 25-3'518. In UnCtIOI'l.......... ooooooooooo LI A A
Section 25-3-519, Withholding of license and
flmds "When..........-.-o..--.....-...
Section 25-3-520, Violation - penaltY...cieessssecvranosas
SeCtion 25’3'521. EXC].llSlOTl oooooooo TR R L I E R N N N
Section 25-3-522, Transfer of certlficate................
SeCtiOn 25-3'523. Effect Of pal"t S.so--o.'. ------ trrEsTEY
Section 12-43,9-106. Powers and duties of commission.....
Section 25-3-401. Department of health to administer

B b

@

11
13
13
14

15
17

18
21
32
33
34
35

35
36

36
37
37

38

38

HI



1

10
11

13

TEXT

[CONCERNING AMENTMENTS TO THE "(OLORADO CERTIFICATE OF PUBLIC
NECESSITY ACT"]

Bill Stzmmary

Makes numerous amendments to the '"Colorado Certificate of
Public Necessity Act" in order to bring its provisions into
compliance with P.L, 93-641 and the regulations issued
pursuant thereto, Includes numerous technical amendments
necessitated by the substantive amendments,

Be it enacted by the Ceneral Assembly of the State of Colorado:

SECTION 1. Part 5 of article 3 of title 25, Colorado
Revised Statutes 1973, as amended, and as further amended by
Session Laws of Colorado 1977, is REPEALED AN REENACTED, WITH
AMENTMENTS, to read:

PART 5
CERTIFICATE OF PUBLIC NECESSITY

25-3-501, Short title. This part S shall be known and

may be cited as the '"Colorado Certificate of Public Necessity
4ACt" -

25-3-502. Legislative declaration. (1) The general

assembly finds that the construction or modification of health

OOMMENTS

Legislative Intent

Tanguage in the intent section clearly
reflects the objectives of P.L. 93-641,
and restates goals and objectives of the
Colorado certificate of need program,
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care facilities is a factor in the cost of care and the
financial ability of the public to obtain necessary medical
services and that the inappropriate increase in the number of
health care facilities, services, and equipment adds
umecessarily to the cost of health care.

(2) The general assembly hereby finds that the health

facilities review council is an agency of state govermment.

(3) (a) In enacting this part 5, it is the intent of the
general assembly to promote comprehensive health planning as
contemplated by federal or state law; to assist in providing
the highest quality of health care at the lowest possible cost;
to avoid unnecessary duplication by ensuring that only those
health care facilities that are needed will be built or
modified; to provide an orderly method of resolving questions
concerning the necessity of construction or modification of
facilities and manpower whenever possible; to reduce or

eliminate existing dumplication and shortages of health care

(2} This language makes it clear that
the Colorado Health Facilities Review
Council is an agency of state government
with characteristics of a state agency
swch as final decision-making authority
on certificate of need applications, sub-
ject to appeal to the State Board of
Health, and clearly definable duties and
functions.

TR
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expanded health care facilities and equipment, including
criteria to control the purchase of expensive equipment and

services, that will ensure that health care services are

provided at a fair and reasonable cost and to ensure that
hospital facilities and equipment are most efficiently and
effectively utilized, that umecessary duplication and
fragmentation of health care services and facilities are
minimized, and that health care services and facilities meet
high quality standards.

25-3-503, Definitions., As used in this part 5, unless
the context otherwise requires:

{1) "Council' means the Colorado health facilities review
council created by section 25-3-504.

(2) "Department' means the department of health.

{3) "Health care facility" means any facility required to
be 1licensed by part 1 of this article or to have a certificate
of compliance by section 25-1-107 (1} (1) (II) and includes but
is not limited to ambulatory surgical facilities, as such
facilities are defined by Public Law 93-641 or regulations

issued pursuant thereto.

Definitions

ines the "Colorado Health
Facilities Review Council" (presently
operating under the name "Colorado
Health Facilities Advisory Coumcil').

The definition of 'Mealth care facil-
ity' determines what services are
subject to N review {at least under
minimum federal criteria - 123,4013.
Covered facilities would include the
minimm requirement of hospitals,
psychiatric hospitals, tuberculosis
hospitals, skilled nursing facility,
intermediate care facility, amhula-
tory surgical facility, and kidney
disease treatment centers. The def-
inition, by reference, would include
all facilities presently requiring
licenses or certificates from the

Department of Health.

-
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(4) 'Health maintenance organization'" means a public or
private organization organized under the laws of this state

which provides or otherwise makes available to enrolled

ﬁarticipants health care services, including at least usual
physicians' services, hospitalization, 1laboratory, X-r%y,
emergency and preventive services, and out-of-area coverage; is
compensated, except for copavments, for the provision of the
basic health care services specified in this subsection (4) by
enrolled participants on a predetermined periodic rate basis;
and provides physicians' services primarily directly through
physicians who are either employees or partners of such
organization or through arrangements with individual physicians
or one or more groups of physicians, organized on a grown
practice or individual practice basis.

(5) '"Health systems agency" means a conditionally or
fully designated health systems agency designated pursuant to
section 1515 of the federal "“Public Health Service Act” and 42
CFR Part 122,

(6} 'Health service area' means an area designated by the

secretary of health, education, and welfare pursuant to section

(4) Definition of "health mainten-
ance organization" is based on fed-
eral definition. A separate defini-
tion of IMO, as distinguished from
*health care facility'", is provided
in order to clearly identify sections
of the CN program which apply to
IMY's.
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1511 of the federal ""Public Health Service Act', 42 11,5,C, 2n1
et seq,

(7) "Predevelopment certificate" means the certificate
required by section 25-3-507 for predevelopment activities
costing more than one hundred fifty thousand dollars.

25-3-504. Colorado health facilities review council

created. (1) (a) There is hereby created the Colorado health
facilities review council which shall direct the department of
health in carrying out the purposes of this part 5 and shall
advise the department regarding the state plans developed to
carrv out Public Law 93-641. The council shall consist of
eighteen members appointed by the governor who shall be
representatives of organizations, groups, and consumers,

(b) Each member shall hold office for a term of three
years, except that any member appointed to fill a vacancy
occurring prior to the expiration of the term for which his
predecessor was appointed shall be appointed for the remainder
of such term. The terms of office of the mermbers first taking
office shall expire as designated by the governor at the time

of appointment, six at the end of the first vear, six at the

Colorado Health Facilities
Review Council 1/

{1){a) Colorado Health Facil-
ities Review Coumcil is
created as the state agency
responsible for the (N pro-
gram. References in current
law to responsibilities for
other federal programs have
been stricken as laws have
been superseded by P.L. 93-641,

No change in present composi-
tion of council.

(b) No change in present
terms of members.

1/ Formerly the "State Advisory
Hospital and Mental Retarda-
tion Facilities and Commmm-
ity Mental Health Centers
Council" (Section 25-3-402).

F1le
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sufficient to provide for the operation of the council.

26-3-505, Duties of the council. (1) In addition to the

duties prescribed elsewhere in this part 5, the council shall:

fa) Publish initially the scope of coverage of the
state's certificate of public necessity in one or more
newspapers of general circulation in this state and any change
in such scope and disseminate such information to all health
care facilities and health maintenance organizations;

{b} Issue an anmual report containing the review of
applications in progress and the status of each such review,
the reviews completed since the last published report, and a
general statement of the findings and decisions made in the

course of such reviews,

25-3-506. Certificate of public necessity required -

when. (1) A certificate of public necessity from the council

shall be required for:
(a} The construction, development, or other establishment

of any new health care facility or health mintenance
organization, excepting therefrom any facility whose primary

purpose relates to residential care;

Duties of Coumcil

{a) Federal regulation 123.404 (c) re-
quires publication of scope of program.
Paragraph (a) would require the initial
publication of the scope of coverage and
subsequent publication of modifications
in the scope.

Activities Which Require a Certificate of
Public Necessity

(a) Federal regulation (123.404
(a)(1)) requires a certificate for "con-
struction, development, or other establish-

- ment" of a new health care facility or HMO,
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{e) A change in licensure category;

(f) Utilization of any existing health care facility for
provision of health care services, which facility currently is
not licensed or certified by the department;

{g) A change in health care service or the offering of a
new health care service in or through a health care facility or
health maintenance organization, except home health care
services, irrespective of the capital expenditures or lease
limitations of paragraph {c} of this subsection (1);

(h) A change in the bed capacity of a health care

facility or health maintenance organization which increases
such capacity (or distributes beds aﬁong various categories or
relocates such heds from one physical facilitvy or site to
another) by more than ten beds or more than ten percent of the
existing bed capacity, whichever is less, over a period of two
years;

(i) The purchase, lease, or acquisition of a single piece
of diagnostic or therapeutic equipment by amy person or
persons, except health care facilities,

for the purpose of

providing health care, involving a capital expenditure of, or

) (e} Requires reviews of a change in
licensure category without repard to ex-
penditure,

(f) Current law

(g} Federal regulation 123,404 (a)
(4} requires reviews of new services even
if they involve no or minimal capital ex-
penditures. Home health care is exempted.

(h) Federal regulation 123.404 (a)
(3) (April 8, 1977 amendment) defines a
"substantial bed change 'as more than 10
beds or more than 10 percent, whichever is
less, over a two-year period.

(1) Current law

| Nl “'ﬂi
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the lease of equipment valued at, two hundred thousand dollars
or more;

(3} The sale, lease, or other transfer of ownership of a
controlling interest of a health care facility, but the
certificate of public necessity for such sale, 1lease, or
transfer of ownership of a controlling interest shall be
required only for those prospective purchasers or lessors of
hospitals, skilled nursing care facilities, or intermediate
care facilities upon a determination by the council, within
sixty days after the application therefor pursmant to section
24-4-105, C.R.S5. 1973, that said purchaser or 1lessor has
provided an inferior quality of care or that the sale or other
transfer of ownership of equipment used in providing health
care in such a2 hospital or care facility, which sale or
transfer of ownership involves a market value of, a capital
expenditure of, or a lease of equipment valued at one hundred
thousand dollars or more, This paragraph (j} shall not apply
to licensed general hospitals.

25-3-507, Predevelopment certificate rtequired - when.,

(1) A predevelopment certificate from the council shall be

(3) Current law

Predevelopment Certificates

Federal regulation 123-404 (b)
includes an independent threshhold for

_ Al
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required for health care facilities and health maintenance

organizations for vpredevelopment activities requiring an

expenditure of more than one hundred fifty thousand dollars and

for any arrangement or commitment for financing the offering or

development of a new institutional health service. Such

certificate shall be granted for a period of up to one year and

may be renewed at the council's discretion. For the purposes

of this section, ''predevelopment activities' include the

preparation of architectural designs, plans, working drawings,

and specifications.

used for predevelopment

{2) The criteria to be
certificate review shall be substantially the same as for

certificate of public necessity review, subject to the relation
of such criteria to the predevelopment phase., The procedure
for application for a predevelopment certificate shall conform
with the procedures provided in sections 25-3-508 and 25-3-509,

{3} The council shall make written findings regarding its
decision on an application for a predevelopment certificate,

and appeal from a decision of the council may be taken in

accordance with the procedure provided in section 25-3-512.

"predevelopment activities in excess of
$150,000 (or a lesser amount as speci-
fied) and arrangements and commitments for
financing”, Current law does not require
an applicant to obtain a certificate for
predevelopment activities,

Establishes a separate certificate
for "predevelopment activities' requiring
an expenditure of more than $150,000 and
for arrangements or commitments for financing
the offering or development of a new insti-
tutional health service, Certificates
would be granted for a one-year period
and are renewable at the council's dis-
cretion. '

Includes in the definition of pre-
development activity: expenditures for
architectural designs, plans, working
drawings, and specifications.

(2} [stablishes criteria and a
system for review similar to regular
(N process.

(3) Provides for written findings
on the application and an appeal proce-
dure similar to the appeal procedure
established for the regular (N process.

-
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25-3-508, Application for certificate of public

Application - Procedures

necessity. An application for a certificate of public
necessity shall be submitted to the council. Upon receipt of
an application the council shall send a copy of the application
to the appropriate health systems agency for review and
recommendation.

25-3-509, Recommendation of health systems agency - time

_Applications, upon receipt by the
council, would be sent to HSA for review
and recommendation,

HSA - Time Limit

limit. Within sixty days after receiving the application, the
health systems agency shall make its recommendation to the
council. If the health svstems agency holds a public hearing on

the application, either on its own initiative or pursuant to
the request of any interested party, it shall make its

recommendation within said sixty-day time period. The health
systems agency shall either recommend that the council approve
or deny the issuance of a certificate of public necessity, The
reasons for the recommendation shall be set forth in detail.
Failure of the health systems agency to act within the required
time shall be deemed a recommendation for approval of the

application.

The state program requires an HSA to
complete its review in 45 days and that
the (N process be completed in 90 days.
Federal regulation 123.407 (a) (2) allows
60 days for the HSA to complete review.
Language is similar to current 25-3-506.

C IR |
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25-3-510. Contents of application - minimm requirements.

(1) Every application f{for a certificate of public necessity
shall include at least the following information:
(a) The general geographic area to be served;

(b} The population to be served, as well as projections

of population growth;

{(¢) The anticipated demand for the facility or service to
be provided by the proposal;

{d}) A description of the construction or modification in
reasonable detail, including:

(I} The capital expenditures conterplated;

(IT) The estimated annual operating cost, including the

anticipated salary cost and numbers of new staff anticipated bv

the proposal;

{(e) So far as is known, the relationship of the proposal ]

to any priorities which have heen established for the area to
be served;

{f) The availabilitv and manner of financing the proposal
including the specific source of fimding for contemplated
capital expenditures and the time at which any such funding is

committed and the estimated date of commencement and completion

Contents of Application

of the project;

Federal regulation 123.407 (a) (3)
permits the state agency to determine
the format and content of applications,
Language in committee bill is similar
to current law.
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'(g) Cost per patient day by type of care at various
levels of occupancy and a comparison of such costs with
facilities in use;

(h) Other information that may be required under Public
Law 93-641.

(2) The health systems agency serving the geographic area
in which the applicant for a certificate of public necessity is
located shall make available to the applicant such information
as it may have,

(3) Information submitted in any application for a

certificate of public necessitv shall be supported by relevant,
specific, empirical data and statistics, at least to the extent
such data and statistics are generally available to the health
care industry.

25-3-511, Determination by council. (1) To the extent

practicable not less than sixty nor more than ninety days
following the receipt of the application, the council shall
review the application and make one of the following decisions:

(a) To approve the issumce of a certificate of public

necessity;

Determination by Council

(1) Under federal regulations
for schedule of reviews (123.407 (a)
(2)), "no review must take longer than
90 days". Extensions are possible,
if the state agency adopts criteria for
extensions. (See subsection (3)).

- M 'Hﬂi
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(b) To reject the application for a certificate of public
necessity.

(2) Failure of the council to comply with the time
limitations prescribed in subsection (1) of this section shall
be deemed disapproval of the application, and a certificate of
public necessity shall not be issued.

(3) The council shall adopt criteria for determining when
it would not be practicable to complete a review within ninety
days.

(4) The council shall make detailed written findings
which state the basis for all final decisions and such findings
shall be sent to the applicant and the asappropriate health
systems agency. If the decision of the council is inconsistent
with the recommendation of the health systems agency, the
council shall set forth in detail the reasons for the
inconsistency with said recommendation.

(5) Within ten days after the expiration of any time
period prescribed for action bv the council, the council shall

notify the applicant and the health systems agency in writing

of the decision or lack of decision on the application for a

{2} Federal regulation 123.407 (a)
(15) specifies that when a state agency
fails to make a decision within the specified
time period, the proposal is deemed "not
to be needed",

This provision is not in current
state law. In fact, if a decision is
not made within the specified time, a
project is automatically approved {(25-3-507
(3)).

(4) Federal regulation 123.407 (a)
(5) requires that written findings be
sent to applicant and the HSA. Sec-
tion 123.407 (a) {(9) requires the
state agency to set forth in writing
reasons for inconsistency with an HSA
recommendation.

(5) Current law
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certificate of public necessity and shall issue a certificate

of public necessity for applications approved.

Appeal.

issuance of or denial of a certificate of public

25-3-512, (1) A decision of the council to

approve the
necessity may be appealed to the state board of health within
thirty days after receipt of notice of such decision by:

(a) The applicant for the certificate who is aggrieved by
an order to deny such certificate;
if the decision of the

(b) The health systems agency

council is contrary to the recommendation of the health systems
agency; or

{c) Any person aggrieved by the council's failure to act
as provided in section 25-3-511 (2). [If appeal is taken
pursuant to this paragraph (c), the state board of health shall
direct the council to hold a hearing on the application within
thirty days or at the next regular meeting of the council,
whichever pericd is longer.

{2} Not more than thirty days after the filing of a
the state board of health shall set a time

notice of appeal,

(which time shall not be more than sixty-five days after the

eal
(1) Identifies potential appel-
lant as: the applicant who is aggrieved;
the health systems agency; or any per-
son who is aggrieved because the council
failed to act on the application result-
ing in a denial of the application.

(c) If an appeal is filed for
"no action'’, the state board shall
direct the council toc hold a hear-
ing on the application within a
specified time period,

(2} Federal regulations re-
quire that an appeal must be Te-
quested within 30 days of the state
agency decision and initiated within
30 days of receipt of request.

N e
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(b} Upon receipt of an application for extension, the
council shall send a copy to the health systems agency for
review and recommendation within thirty days,

(3} No less than thirty nor more than sixty days after
receiving an application for an extension, the council shall
make one of the following decisions:

(a) To grant an extension of the certificate of public
necessity for an additional specified time period of up to

twelve months; or

(b} To deny an extension of the certificate of public
necessity.

(4) A decision of the council to approve or deny an
application for an extension of a certificate of public
necessity may be appealed by the applicant who is aggrieved by
such decision or by the appropriate health systems agency to
the state board of health within forty-five days after receipt
of notice of such decision.

(5} Not more than forty-five days after the filing of a
notice of appeal, the state hoard of health shall set a time

(wvhich time shall not be more than sixty-five days after the

(b) Establishes a timetable for
health systems agency to review and
make a recommendation on an application
for extension.

(3) Allows 30 days for HSA review
and requires council action after 30
days of receipt of application and
within 60 days.
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filing of notice of appeal) and place (which place shall he set
at the approximate location of the pronosed construction,
expansion, or modification for which the certificate of public
necessity has been requested) for a public hearing on the
application for extension, Every hearing shall be conducted in
conformity with the provisions of article 4 of title 24, C,R.S,
1973.

(6) The decision of the state board of health on such
appeal or of the council if there is no appeal shall be final,
subject to the provisions of section 24-4-106, C.R,S. 1973,

(7) The holder of a valid certificate of public necessity
pursuant to this part 5 who desires to substantially change the
information in the original application for which such
certificate was issued shall file a request for amendment with
the council. The request shall be processed as provided in
paragraph (b) of subsection (2) and subsections (3} to (6} of
this section.

25~3-514, Development of general principles to govern

agencies - factors, (1) The council shall develop, after

consulting with the health systems agencies and the state

Factors to consider

Federal regulations require the
state agency to adopt and utilize, as
appropriate, specific criteria for
conducting certificate of need reviews

.
- NN
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health planning agency, general principles to govern health

systems agencies and the council in the performance of their
duties concerning review of applications for certificates of

public necessity. These principles shall provide for the

consideration of the following factors and may provide other
guidelines not inconsistent herewith:

(a) The need of the population in the area for health
care facilities and services;

(b) Maximum and minimm health care facility bed ratios
suhject to

per one thousand inhabitants of the area,

differences in requirements of the various designated areas;

{(c) The 1location of existing health care facilities
within the area and the relation of such location to the
distribution of population within the area;

(d) The projected growth and movement of population in
the area and the impact of such projections on the proximity of
projected population

existing health care facilities to

distribution in the area;

(123.409). The minimum criteria are

these:

1. The relationship of the
health services being reviewed to
the applicable health systems plan
and annual implementation plan
adopted pursuant to section 1513
(b) (2) and (3), respectively, of
the Act (123,409 (a) (1)). (See
(1} (1) of committee bill,)

2. The relationship of ser-
vices reviewed to the long-range
development plan (if any) of the
person providing or proposing
such services (123.409 (a) (2)).
(See (1) (o)} of committee bill,)

3. The need that the popu-
lation served or to be served by
such services has for such ser-
vices (123.409 (a) (3)). (See (1)
(a) of committee bill,)

4, The availability of less
costly or more effective alterna-
tive methods of pruviding such
services (123.409 (a) (4)), (See
(1) (k) of committee bill,)

5. The immediate and long-
term financial feasibility of the
propasal, as well as the probable
impact of the proposal on the costs
of and charges for providing health
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(n) Information that may be obtained from the state

program established for the purpose of providing for the review

and approval of hospital budgets, revenues, or financial

requirements, as provided in article 43,9 of title 12, C.R.S.

1973;

(0] The relationship of the health care services bheing
reviewed to the long-range development plan of the person
providing or proposing such services;

(p) The immediate and long-term financial feasihility of
the proposal as well as the probable impact of the proposal on
the costs of and charges for providing health care services hy
the person proposing the new institutional health services;

{qQ) The availability of resources, including health

manpower, management personnel, and funds for capital and

operating needs, for the provision of the health care services
to be provided and the availability of alternative uses of such

resources for the provision of other health care services;

(r) The relationship, including the organizational

relationship, of the health care services proposed to be

provided to ancillary or support services;

offer special advantages (123.409
(a} (11)). (See (1) (u) of committee
bill.)

12, In the case of a con-
struction project --

(i) the costs and methods of
the proposed construction, in-
cluding the costs and methods of
energy provision; and

(ii) the probable impact of
the construction project re-
viewed on the costs of provid-
ing health services by the per-
son proposing such construction
project. (123,409 (a} (12)). (See (1)
{(v) of comittee bill.)
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criteria established by the council pursuant to this paragraph
(t) shall bhe consistent with standards and procedures
established by the secretary of health, education, and welfare
under section 1306(c) of the federal 'Public Health Service
Act",

(u) The special needs and circumstances of biomedical and
behavioral research projects which are designed to meet a
national need and for which local conditions offer special
advantages;

(v) The costs and methods of proposed construction,
including the costs and methods of emergy provision, and the

probable impact of the construction project reviewed on the

costs of providing health care services by the person proposing
such construction project.

(2) The council shall not grant a certificate of public
necessity to a proposed new institutional health service for
inpatients unless:

(a) It makes written findings as to:

(I} The efficiency and appropriateness of the use of
existing inpatient facilities providing inpatient services

similar to those proposed;

__ These factors in (I} are merely
guidelines to be considered in con-
ducting the review. No affirmative
or negative finding is required. Para-
graphs (b), (c), (d), (e), (), (g),
(h), (1), (m), and (n) are existing
language.

Subsection (2) is a mandatory
affirmative finding prior to grant-
ing a certificate. This subsection
applies to proposed new construc-
tion of inpatient facilities and is
required by section 123.410 (April

8, 1977 amendment). Ourrent state

law requires a rejection of an
application upon an affirmative finding
of certain specified factors.

I



...82-

10

11.

12
13
14
15
16
17
18

19

(I1} The capital and operating costs and their potential
impact on patient charges, efficiency, and appropriateness of
the proposed new institutional health service;

(b) It makes written findings that:

(I) Superior alternatives to such inpatient services in

terms of cost, efficiency, and appropriateness do not exist and
the development of such alternatives is not practicable;
(II) In the case of new construction, alternatives to new

construction, such as modernization or sharing arrangements,

have been considered and have been implemented to the maximm

extent practicable;
(ITIT) Patients will experience serious problems in terms

of costs, availability, or accessibility, or such other

problems as may be identified by the council, in obtaining

inpatient care of the type proposed in the abhsence of the

proposed new service;
(IV) In the case of a proposal for the addition of beds

for the provision of skilled nursing or intermediate care, the

relationship of the addition to the plans of other agencies of

11
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the state responsible for providing and financing long-term
care, including home health care, have been considered;

(V) A significant overcapacity within the state planning
and management region in which the new institutional health
service is to be located would not exist at the time of
completion of the proposed service, excluding therefrom
proposed acute inpatient or emergency care facilities located
no less than forty-five miles from the closest facility of like
nature and health care services proposed to be offered hy a

health maintenance organization which are not otherwise

available to such health maintenance organization in a manner
which is cost effective and consistent with the criteria
provided in paragraph (t) of suhsection (1) of this section;

(VI) The project is compatible with applicahle standards,
plans, or criteria adopted by health systems agencies or the
state health planning agency or by the council. Such
standards, plans, or criteria shall be developed in conformity
with the provisions of subsection (1) of this section.

(VII) The proposed capital expenditure is economically

feasible and can be accommodated in the patient charge

Paragraphs (V} through (VIII) are
current state law rewritten to fit the
format of the federal regulations.

- e
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organization if it makes findings that such services are not

reasonably available from non-health maintenance organization

providers in the area. Services shall not be considered

reasonably available if:

(I) The proposed health care service would not be
available for at least a five-year period;

(IT} The proposed health care service would not be

available and conveniently accessible through physicians and

other health professionals associated with the health

maintenance organization;

(III) The alternative service would be dispersed in more

than one health care facility for a group practice health
maintenance organization of one hundred thousand members or
more; or

(IV) For any other reason the proposed health care
service is not available to the health maintenance organization
from non-health maintenance organization providers in a
is consistent with

reasonable and cost-effective manner that

the criteria provided in paragraph (t) of subsection (1) of

this section.
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(4) In applying the general principles to govern review
of applications for certificates of public necessity, the
health systems agencies and the council shall take into account
the extent to which information in any application is supported
by relevant, specific, and empirical data and statistics where
such data and statistics are available to the industry.

(S) In reviewing applications for certificates of public
necessitv, the health systems agencies, the state health
planning agency, the council, and the state board of health
shall consider only the public need and applicants'
capabilities te meet such public need and shall not

discriminate against any applicant on the hasis of the nature

of its ownership.

25-3-515. Council - additional authority - report. (1)

In addition to the other duties of the council specifically set
forth in this part 5, the council shali have maximm
flexibility in surveying the health care needs of the state and
in recommending a program to reduce or eliminate unnecessary
duplication of existing health care services and facilities and

to encourage the development of health care facilities and

{4) Existing law

(5) Existing law

Council - report

Existing law
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manpower in areas of the state where it determines there is a
shortage of such facilities and trained personnel.

(2) In carrying out the purposes of this section to
recommend a program to reduce or eliminate areas of duplication
and shortage of health care facilities and manpower, the
council shall solicit and consider the recommendations of the
health systems agencies in the areas affected by such
duplication or shortage and the state health planning agency.

(3} In carrying out its duties under this part 5, the
council is empowered to make such investigations and confer
with such persons, groups, and agencies as it deems necessary.

(4) On or before December 1 of each year, the council
shall report to the govermor on its activities under this part

5 and shall include in such report an analysis of the
effectiveness of this part 5 in achieving the legislative
purposes set forth in section 25-3-502 and such recommendations
as it may have with respect to any legislative changes that may

be necessary or desirable,

25-3-516. Conflicts of interest - disqualification of

Conflicts of Interest

vote. (1} Any voting member of the health systems agency or

Existing law

- IR
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state health planning agency, the councii, or the state hoard
of health has the right to vote upon all applications before
such member's respective organization and, in so doing, is
presumed to act in good faith and in the public interest.

(2) Notwithstanding the provisions of subsection (1) of
this section, any member of said organizations who has a
substantial economic interest which would be affected by said
member's vote on an application, or who has a close relative or
close economic associate whose interests would be so atfected
by said member’'s vote, or who accepts a substantial gift,
service, or economic opportunity from a person whose interests

would be affected by said member's vote, or who has wpersonal

interests which otherwise conflict with the public interest
shall declare himself to have a conflict of interests and shall
be ineligible to vote upon any application for which a conflict
of interests exists.

25-3-517. Rules and regulations. The council, after

consulting with the state health plarming agency and the health
systems agencies, shall adopt rules and regulations necessary

to implement this part 5. Such rules and regulations shall be

Rules and repulations

Existing law, except reference
to HSA.
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25-3-520. Violation - penalty. Any person who acquires

equipment, offers or develops new institutional health
services, or constructs or modifies a health care facility
without first having obtained a certificate of public
necessity, as required by this part 5, is guilty of a class 1
misdemeanor and shall be punished as provided in section
18-1-106, C.R.S. 1973.

25-3-521. Exclusion. (1) The requirements of this part 5
shall not apply with respect to the construction of any new
health care facility or any modification of a health care
facitity:

(a) For wvhich has been submitted in good faith the
preliminary plan as required by departmental rules and
regulations pursuant to section 25-1-107 (1) (1) by or on
behalf of a health care facility or health maintenance
organization prior to May 30, 1973, and which has commenced
construction no later than July 1, 1976, and completed
construction no later than July 1, 1977; except that the

council may grant an extension for projects excluded by this

paragraph (a) upon good cause shown;

Violation - penalty

Provides Ifor a penalty, upon cone
viction, of from 6 months to 24 months
imprisonment or $500 to $5,000 fine,
or both. (Class 1 misdemeanor)

Exclusion

Existing law
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(b} Operated by religious groups relying solely on
spiritual means through prayer for healing,

25-3-522, Transfer of certificate, A certificate of

public necessity or any right obtained pursuant to any such
certificate my be sold, assigned, leased, or otherwise
transferred only upon approval of the council. Such approval
shall be secured in accordance with the procedures established

for application for such certificate.

25-3-523, Effect of part 5. (1) Nothing in this part 5

shall preclude consideration of the availability of health care
facilities, services, or equipment in a state planning and
management region contiguous to the state planning and
management region in which the proposed certificate of public
necessity will be utilized,

(2) Nothing in this part 5 shall prevent compliance with
federal requirements made to effect implementation of Public

Law 93-641 in the state of Colorado.
SECTION 2, 12-43.9-106 (1} (j), Colorado Revised Statutes

1973, as enacted by chapter 159, Session Laws of Colorado 1977,

is amended to read:

Transfer of certificate
Existing law

Effect of part 5
Existang Iaw

Sections 2, 3, and 4

- Technical amendments
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such reports as may be required by the said federal aet ACTS,
or any amendments thereto, and to do all things that wmay be
required as a condition precedent to the proper application for
the receipt of federal grants under the said federal aet ACTS,
and any amendments thereto and regulations thereof, and to
administer and supervise the expenditure of such grants for the
purposes hereef OF THIS SECTION.

(2) The state plan established under subsection (1) of
this section shall provide for adequate hospital facilities for
the people residing in the state, without discrimination on
accoomt of race, creed, or color, and shall provide for
adequate hospital facilities for persons unable to pay
therefor. The department of health shall, after consultation
with the advisery HEALTH FACILITIES REVIEW council established
in section 25-3-482 25-3-504, provide minimum standards for the
maintenance and operation of hospitals which receive federal
aid ynder this part 4, and compliance with such standards shall
be required in the case of hospitals which have received
federal aid under the provisions of said federal aet ACTS, or

any amendments thereto.
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