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tors, s i x  Representatives, plus the Speaker of the House and the 
Major i ty  Leader o f  the Senate, serves as a continuing research 
agency f o r  the leg is la tu re  through the maintenance o f  a trained 
s t a f f .  Between sessions, research a c t i v i t i e s  are concentrated on 
the study o f  r e l a t i v e l y  broad problems formal ly proposed by 
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them wi th  information needed t o  handle t h e i r  own l e q i s l a t i v e  
problems, Reports and memoranda both give per t inent  data i n  the 
form o f  facts, figures, arguments, and al ternat ives. 
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To Members o f  the F i  f ty-second Colorado General Assembly: 

Submitted herewith i s  the f ina l  repor t  and recomnendations 
o f  the 1978 In ter im Comnittee on Judiciary, concerning Colorado's 
fe lony c l a s s i f i c a t i o n  system, presumptive sentencing law, and 
other re la ted  factors  i n  the sentencing process. The f i na l  
repor t  and the proposed b i l l  concerning sentencing are trans-
m i t t e d  w i th  favorable recomnendation. 

Respectful ly submitted, 

I s /  Representative Carl Gustafson 
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FOREWORD 


The Legislative Council appointed the 1978 Interim Comni t-
tee on Judiciary t o  study Colorado's felony classification system 
and other procedures which have an impact upon the t e n s  of sen-
tence, pursuant to Senate Joint Resolution No. 29 of the 1978 
Session. This study included further examination of Colorado's 
presumptive sentencing law which is  contained in House Bill 1589, 
enacted during the 1977 Session, and which i s  currently scheduled 
to  become effective on April 1, 1979. 

This volume includes the Comni ttee on Judiciary's report 
and recomnended bi l l ,  which were accepted by the Legislative 
Council at  i t s  meeting on November 27, 1978. This report
sumnarizes the committee's efforts in regard t o  the aforemen- 
tioned studies, and forwards comnittee recomnendations for legis- 
lation to the General Assembly for i t s  consideration. A back-
ground report i s  also included in this volume as a sumnary of the 
information presented to the comni ttee. 

The comrni ttee i s  appreciative of the assistance provided 
to the comni ttee i n  i t s  hearings and deli berations by numerous 
persons. 

The comnittee and the staff of the Legislative Council 
were assisted by Mike Risner of the Legislative Drafting Office 
i n  the preparation of the comnittee bill. 

December, 1978 Lyle C. Kyle
Director 
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COMMITTEE ON JUDICIARY - SENTENCING LEGISLATION 

Comi t tee  Reportb 

On June 3, 1977, the Colorado General Assembly enacted House 
811 1 1589. "Concerning C r l m f  nal Procedures, and Pmvidl ng for Definl te 

.and Unjfom Sentencing". The ac t  was intended to e l  fminate disparate 
sentences whfch resu l t  from the operation o f  the present system 
throuqh accompl i shment o f  the following three prlmary purposes: 

1. That those who have comni t ted  s lmi lar  crimes, if sentenced 
t o  imprisonment, m u l d  be sentenced f o r  similar lengths o f  
t h e ;  

2, That the sentence Imposed i s  based upan the crime that  was 
camnitted, and the circumstances surrounding it; and 

3 That offenders who are sentenced t o  imprisonment n i l 1  serve 
the sentence which i s  imposed by the court, mfnus the wad 
time which they can earn. 

Provlslons of Halcse B i l l  1589. Under the present sentencing 
systern, a judge can sentence an offender f rom 10 t o  50 years f a r  a 
Class 2 felony, f r o m  5 to 40 years f o r  a Class 3 felony, Prom 1 day to 
10 years f o r  r Class 4 felony, and f r o m  1 day to  5 years f o r  a Class 5 
felony, unless the offender falls within the mandatory sentenclnq law. 
House B i l l  1589 abolishes these penalties and substftutes a "ppresump- 
t l v e  sentenceW of 7 1/2 years plus one year o f  parole for a Class 2 
felony, 4 1/2 years plus one year o f  parote f o r  a Class 3 felony, 2 
years plus one year of parole f o r  a Class 4 felony, and 18 months plus 
one year o f  parole f o r  a Class 5 felony. 

A person who has been convicted o f  a Class 2, Class 3, Class 4, 
or Class 5 felony shall be punished by imposition of the presurnptlve 
sentence unless the court, i n  its discretion, finds that mit igat ins or  
aggravatfng circumstances are present and would jus t i f y  Imposition of 
a lesser or greater sentence. The sentence so impsed shall not vary 
from the presumptf ve sentence by m r e  than 20 percent; ex~ept  that, if 
the person to be sentenced has prevfwsly been convicted of a felony, 
the court may increase by not more than 50 percent the presumptive 
sentence. The court must enter on the record o f  the case the specific 
c l ~ m t a r s c e s  and factors which const i tute the reasons f o r  increaslnq 
o r  decmaslng the presumptive sentence, 

Governor's veto. On August 9 ,  1977, the Governor attempted t o  
veto House B i l l  1589. His stated reasons a t  that t i m e  were: 

I .  "By lumping together, across the board, each class of 
felony based on the average tlm now served, the b i l l  
arrives a t  some very unwise proposed sentences." 



2. ". . ,the provisions a1 lowing current prison inmates t o  elect 
t o  serve the i r  sentences under the new law . . . could lead 
to a mss exodus from the state penitentiary next July . . ." 

Inval i d l t y  of the veto. Questions concerning the va l id i t y  of 
the Governor's veto were raised I n  the 1977 interlm. This dispute 
resuf ted i n  the submission of interrogatories to the Colorado Supreme 
Court. I n  December, 1977, Representative Anne M. Gorsuch, the swnsor 
of House B i l l  1589, and the leadership of the House and Senate, 
requested the Governor to place the following two Items on his ca l l  
f o r  consideration by the legislature i n  the 1978 Sessfon: 

1. Sentence lengths contained i n  the b i l l  and a refinement of 
the present c lass i f  lcat lon o f  felonies; and 

2. Retroactive applfcation of the b i l l .  

The Governor fa i led  to place these Items on his cal l .  On Aprl l  10, 
1978, the Supreme Court declared the Governor's veto of House B i l l  
1589 invalid. The act became law and was scheduled to  become effec- 
t i v e  on July 1, 1978. 

Special session. The July 1, 1978, effective date was estab- 
lished by the 197'7 legislature i n  order to  provide time t o  evaluate 
the Implications o f  the b i l l  and to  modify i t  i n  the 1978 Session i f  
i t  proved necessary. Because o f  the veto question and the Governor's 
fa i lure t o  place the issue on the cal l ,  th i s  period of scrutiny was 
not utilized. On May 16, 1978, the Governor pmclalmed that an 
extraordinary occasion had arisen and now exists and convened the 
legislature i n  specla1 session on May 22. The extraordinary occasion 
was ". . .the resu l t  of changes I n  the state sentencinq system caused by 
the enactment of House 8111 1589, creat ing serfous fnconsistencies i n  
the admlnfstratton and applicatfon o f  the sentencfng system; and the 
complexities o f  th i s  matter suggest that  I t  should be examined I n  
depth during the F i r s t  Regular Session o f  the Fifty-Second General 
Assembly;. . . The purpose f o r  which the General Assembly was convened 
was solely for the business af changing the effect ive date of House 
B i l l  1589. 

The F f r s t  Extraordinary Session enacted House B i l l  1001, which 
delayed the effective date of House B i l l  '1589 u n t i l  Apr i l  1, 1979. 

Study cornittee. Re 1978 legis lature concluded that i t  was 
desirable t o  review the exist ing classif icat ion of felonies and to 
ref ine them i f  deemed necessary and appropriate. To accomplish th is  
objective, the General Assembly adopted Senate Joint Resolution Na. 
29, which directed the Legislative Council t o  appoint a c m i t t e e  to 
undertake: "A study o f  the classification o f  felonies. Such study 
shal l  include, but shall not he l imi ted to, an examination of other 
procedures, including but not l imi ted t o  parole and "qood t imew, which 
have an impact upon t e r n  o f  sentence." The Lw is l s t i ve  Councfl 
assigned th is  study t o  the Committee on Judiciar.y. 



Cgml ttee Procedure 

The C m T t t e e  on Judiciary held five meetings relating to  the 
study a f  Colorado's felony classif lcatlon system, various provisions 
of Heuse Bf 11 1589, and related toplcs i n  the criminal jwstfce bream 
The conarlttee attmpted @ organize the var lou~  meetings so as to eon- 
centrate on speclffc issues of House Bill 1589 a t  each meeting. Since 
House Bill 7589 3s scheduled t o  go .into effect on April 1, 1979, the 
comnfttee sought to resolve apparent or existfng pmbltwns with the 
b l l l  so that  legfslatlon could be introduced and adopted prlor to  the 
effective date. Prablems and questforts which the COW ttee attempted 
to resolve centered around Utta fol 1 owing topics: the melassif icatlon 
o f  felonies under e x l s t h g  Colorado law3 the length o f  sentence appro- 
prlate to the vart~us classes o f  + felanqes under the "presumptive 
detemf plate sentence" approach uf House Bill 1589; whether aqgravat ins 
or d t i g a t l n g  circums'tances whlch could af fect  the sentence lenqth 
under Muse Bill tW9 should be spelled out by statute or be left to 
the discretion of the sentenctng court5 what type o f  goad tfm or 
earned tlme system should be fmplemented and what effect such a system 
mu1 d have- on the 1 ength o f  sentence sawed; whether parole shauld be 
continued under House Bill 1589 and uht the appropriate mla of the 
CQIomdo Parrrle Board should be, i f  cont9nued; whether the 'Habitual 
Crtmlna? AeP should be amnded t o  cmfarm to the bll 1 ; and to what 
degree the b i l l  should be retmwtjve,  

In order to rmolve these questions and problems, the camittee 
sought and received Input and adrlce- from representa'tlves of the 
Department sf Correcthm, the District Judges ,Assoctatlon, the Colo- 
rado Mvision of Crtmlnal Justice, the American Civ i l  Liberties Union, 
the Col ma& Judi cd a1 Department, the State Pub1 Ec Defender's Office, 
the Color& Bar Asuociatlon, the Denver Ear Assocfat40n. the Colorado 
Distrkt A t t w n e y ' s  Couwtl, the Attorney General's Offtce, the Colo- 
rado Assoc9atIofi af Chtefs of  Palice, the Colorado Parole Baard and 
tk D'lvfs%m o f  Adult Papole, a@ various experts In  the c ~ l m l n a l  ju$- 
tla arm. 

Waue various and somewhat eonflict.fng statfstics were pre- 
sented to the camlittee by ctiffermtb groups ccrnccrnf ng length of aver- 
age sentences served under the current system, a subcomnl ttee was 
establ i shed to attempt ta study and resolve the accuracy of the data 
baing sutm~l tW to O h  camftbe. This subcammjttee #as  haired by 
Repres erttaf ive Anne Gorsuch and was camposed o f  representat1 ves f ran 
mst of the afarmtioned grcryps, along with ather i n t m s t e d  par- 
t f  es. This s u h d  ttee met on -thee accas4ons f n an effort to exam- 
ine the data cuncernIng sentence lengths. The subcamnfttea .was able 
to agree upon ceptafn assumptions which reere necessary to arrfve a t  a 
prrrjected rantertee length under the prmvfsloms of House 8411 1589. 
Houever, them were certafn unknowns which the subcmmlttee was unable 
to resolve. Efforts were their ugdertaken to build a more reliable 
InformatIan base by which to smmr these unknvwn factors. The sta- 
t l s t i c a l  data that was ~ ~ G G u w ~ @ M ~  by the subcommittea was the19 pre- 
sented ta the m t h  JudicJaw Canralttrs9. T M s  data i s  contained I n  



allbwrn&s: 1 ) the bn&third good t h e  b e d i t s  of k~tise Bill 1589 as 
Introduced; 2) the earned tlm clsncept, such as that contained 4s 
Senate B i l l  59 (1978 Sesslsn), and 3) the one-half qmd/eamed time 
concept o f  Hpm Blll 1589 as adopled, The c m i f t a e  mcawne~ds that 
the earned tine corrcapt as set Qvrth I n  Hwse 8111 1589 (sac.t4@m 
16-11-310 (b) (I), C.R.S. t973, h ich  provides far add(Itim1 



tlme t o  be awarded for outstanding progress) be deleted f rom the 
provisions of House B i l l  1589. Thls concept w i l l  carry over t o  the 
How-Whm proposal discussed below. 

5. Habi tus l  crlminal statute. The cam1 t tee considered 
several changes to the habltual c%mlnaf statute as outl ined by varl- 
aus Interested parties; however, the camit tee makes no reconmenda- 
tions thereon. 

6. Presumptive sentence concept o f  tbuse R i l l  1589. A t  I t s  
f inal  meetlng, the cotnni t tee adopted a proposal introduced by Repre- 
sentatlve chuck Howe and Senator Robert Wharn, which, I n  effect, i s  a 
subs t i  tu te  f o r  the presumptive sentencfnq concept contained i n  House 
Bill 1589. The proposal w i l l  use the presumptive sentences o f  House 
Btll 1589, but only as a guide t o  the sentencing judge. 

To lrtlplement the concept o f  using the presumptive sentences i n  
House B i l l  1589 as a guide to judges, sectfon 15 o f  House 811 I 1589 
(which repeals and reenacts Sectlon 18-1 -1 05, C.R.S. 1973) i s  amended 
t o  provide that  the sentencing system w i l l  be based on the current 
mtnfmum and maximum penalty scheme, with the added condftion that the 
presumptf ve sentence must be imposed unless the judge sets forth, i n  
the record, h ls  reasons f o r  not imposing the presumptive sentence. 
The indeterminate sentences fgr Class 4 and Class 5 felonies would be 
abolished. The proposed system i s  set forth as follows: 

M i  nlmurs 
Class . Sentence - 

Lffe Imprisonment 

S4.x years f mprl - 
sorment 

Three pears, 
ieven mnths, s ix  
days irnprt sonmnt 

One year f mprl - 
sorment, o r  tw 
thousand do1 1 am 
f lne 

Dne year tmpri- 
,s~mnt,  or one 
thousand do1 1 ars 
f ine 

Maximum 
Sentence 

Death 

F i f t y  years imp+ 
sonment 

Forty years Impri- 
sonment 

Ten years impri- 
sonment,or t h i r t y  
thousand do1 1 ars 
fine, o r  both 

F ive years impric 
sonment, or  fif- 
teen thousand 
dol lars fine, o r  
both 

Presumptl ve 
Sentence 

Ll fe  lmprlsonment o r  
death 

S i x  years t o  nine years 
impri sonment 

Three years, seven 
months, and s i x  days t o  
f i v e  years, four months, 
and twenty-four days 

One year, seven months, 
and s i x  days t o  tw 
years, four months, and 
twenty-four days 

One year, two months, 
and twelve days t o  one 
year, nine months, and 
e i  qhteen days 



? 

~ h s  eol J entitled n ~ s u p t l v e  Sentence* w l i l  serve as a 
guide to the sentencing judge v h  my impose a ndnllnwa and maximum 
pew1 t y  uf th ln  $he range set forth tn the column. If the sentencing 
fudge chooses t o  fmpose etther a ninlawar or m a x i m  sentence outside 
o f  the range smjfled l h  the column, the judge must Set forth, I n  the 
record, the reasons therefore. I t  I s  thought that this sentendng 
systtrm w i l l  pmmte uniformity of smtenclng and avold dlsparate sen- 
tencing practices, and ~t the sam tlme vest the judicial system with 
broad dlscrgtlan #p vary the presumptive sentence when the factors of 
the case demand variance, Justifying ragsans must be glven, on the 
record, when a judge varies from the pmsumptfve sentence. 

The presumptive sentence range as set for th  above . Is based on 
the presuaptlve sentences specifled I n  Mouse 011 1 1589. The twenty 
percent variance from the presunrptiva sentence psrmf tted by House Bill 
1589, dependfng on the presence of  aggravating or mitigating clrcum- 
stances, Ps used to atabttsh the range for the presunrptlve sentence 
i n  each class df felow, I n  other mrds, the minfmum presumptive sen- 
tence i s  twenty percent below the presumptive sentence specified i n  
House 0111 1589 and the maxlrun presumptive sentence i s  twenty percent 
above the sentence set forth i n  Nouse B i l l  1589. These ~ecomnencia- 
tfons are contained I n  8111 56. 

Under the conml ttee b l l l  , the onslyear par01 e term requl red to  
be sewed under Mouse Btll 1589 I s  abandoned. f t i s  thouqht that mre 
serlous offenders may require a longw term of para1 e supervision and 
that th is judgtent f s bast determined by the Colorado Parole Board. 
The b i l l  therefore amnds House 8111 1589 to provide that the offender 
will be required tc, s a m  a parole tern up ta the IWX~MURI sentence or 
for a perlad rat t~ exceed f1.w ymrs, wh5chever i s  tars. An 
offender, under this b i l l ,  wtll becone eliqibte f o r  parale considera- 
t ion  when he has served hls mf nlmm tern, 1 allamme for qO&d 
tlm* 

The c o d t t e e  bil l  deals only wtth establishing sentencing 
guide1 ines for the judiciary, Hq grqpawla for  reclasslfylng felonies 
are made I n  the b i l l .  



---- 
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COMMITTEE ON JUDICIARY 


BILL 56 


A BILL FOR AN ACT 

1 CONCERNING CRIMINAL JUSTICE. 

B i l l  Summary 

(Note: -This  summary a p p l i e s  t o  t h i s  b i l l  as in t roduced and 
does.- n o t  necessa r i l y  r e f l e c t  a~ amendments which -
subsequently adopted. ) 

Imposes minimum and maximum punishments f o r  t h e  c o n v i c t i o n  
o f  a f e l o n y  and se ts  f o r t h  a presumptive sentence. Requires t h e  
c o u r t  t o  s t a t e  reasons f o r  any sentence o t h e r  than t h e  
presumptive sentence. Creates a sentence rev iew commission. 
L i m i t s  t h e  term o f  pa ro le .  Author izes  t h e  awarding o f  f l a t  good 
t ime.  Makes an a p p r o p r i a t i o n  f o r  t h e  sentence rev iew commission. 

Be i t  enacted & t h e  General Assembly o f  t h e  S ta te  o f  Colorado: 

SECTION 1. 16-11-101 ( l ) (b ) ,  Colorado Revised S ta tu tes  

1973, 1978 Repl. Vol . ,  as amended, i s  REPEALED AND REENACTED, 

WITH AMENDMENTS, t o  read: 

16-11-101. A l t e r n a t i v e s  i n  sentencing. (1) (b) The 

defendant may be sentenced t o  imprisonment f o r  a t ime  w i t h i n  t h e  

minimum and maximum sentence au tho r i zed  f o r  t h e  c l a s s  o f  o f fense  

o f  which t h e  defendant was convic ted.  

SECTION 2. 16-11-101 (1) (e) and (1) (h),  Colorado Revised 

S ta tu tes  1973, 1978 Repl. Vol . ,  as amended, a r e  amended t o  read: 



1 (e) The defendant may be sentenced t o  the  payment o f  a f i n e  

2 o r  t o  a term o f  imprisonment o r  t o  bo th  a term o f  imprisonment 

3 and t he  payment o f  a f l ne .  No--fine--sha+S--be--impascd--fat 

4 conviction--af--a--fe~any-except-as-ptov+ded-+n-seet+on-38-3-3~5~ 

5 €tR;Sr-3973: 

(h) The defendant may be sentenced t o  the  Colorado s ta te  

reformatory pursuant t o  sect ions 16-11-301 and--36-33-3W TO 

16-11-303. 

SECTION 3. P a r t  1o f  a r t i c l e  11 o f  t i t l e  16, Colorado 

Revised Statu tes 1973, 1978 Repl . Vol ., as amended, is amended BY 

THE AODITION OF A NEW SECTION t o  read: 

16-11-104. Sentences o the r  than presumptive - reasons on 

record. I f  the t r i a l  cou r t  imposes a sentence t o  imprisonment 

w i t h i n  the  minimum and maximum sentence author ized f o r  the c lass 

o f  fe lony o f  which t he  defendant was convicted which i s  o ther  

than t h a t  s e t  f o r t h  as the  presumptive sentence i n  sect ion 

18-1-105, C. R. S. 1973, the cou r t  s h a l l  en te r  on the record o f  the 

case the s p e c i f i c  circumstances and f ac to r s  which cons t i t u t e  the 

reasons f o r  vary ing from the presumptive sentence. 

SECTION 4. (I),16-11-212 Colorado Revised Statutes 1973, 

1978 Repl . Vol ., as amended, i s  amended t o  read: 

16-11-212. Work and education re lease programs. (1) As a 

s p e c i f i c  cond i t i on  o f  probat ion f o r  a person convicted o f  a 

fe lony o r  misdemeanor, t he  cou r t  may requ i re  the probat ioner t o  

p a r t i c i p a t e  f o r  a per iod  no t  t o  exceed two years o r  the  MAXIMUM 

term t o  which he might  be sentenced f o r  the of fense committed, 



whichever i s  less,  i n  a supervised work re lease o r  education 

release program. U t i l i z a t i o n  o f  the county j a i l ,  a municipal 

j a i l ,  o r  any o ther  f a c i l i t y  may be used f o r  the  probat ioner 's  

f u l l  - t ime confinement, care, and maintenance, except f o r  the  t ime 

he i s  released f o r  scheduled work o r  education. 

SECTION 5. 16-11-302, Col orado Revi sed Statutes 1973, 1978 

Rep1. Vol ., as amended, i s  amended t o  read: 

16-11-302. Durat ion o f  sentences. Except as otherwise 

provided i n  the "Colorado Chi ldren 's  Code", t i t l e  19, C. R. S. 

1973, cour ts  sentencing any person t o  the Colorado s ta te  

reformatory o r  s t a t e  pen i t en t i a r y  s h a l l  f ix-a--def in i te-- term--as 

provided- by-section- 38-3-385;- €:R:Sr-3973 NOT, EXCEPT AS PROVIDED 

I N  SECTION 16-11-309, FIX A MINIMUM TERM BUT MAY FIX A MAXIMUM 

TERM LESS THAN THE MAXIMUM PROVIDED BY LAW FOR THE OFFENSE. The 

persons so sentenced sha l l  be impr i  soned, RELEASED UNDER PAROLE, 

and discharged as provided by o ther  app l icab le  statutes.  No 

person sentenced t o  the  Colorado s t a t e  reformatory o r  s t a t e  

pen i t en t i a r y  sha l l  be subjected t o  imprisonment f o r  a term 

exceeding the  MAXIMUM term provided by the s ta tu te  f i x i n g  the  

MAXIMUM length  o f  the  sentence f o r  the crime o f  which he was 

convicted and f o r  which he was sentenced. No person committed t o  

t he  Colorado s t a t e  reformatory as a del inquent c h i l d  sha l l  be 

imprisoned f o r  a term exceeding two years. A PERSON SENTENCED TO 

A TERM OF IMPRISONMENT AT THE COLORADO STATE REFORMATORY SHALL BE 

ENTITLED TO THE SAME TIME CREDITS AS I F  HE WERE SENTENCED TO A 

TERM OF IMPRISONMENT AT THE STATE PENITENTIARY. 
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SECTION 6. 16-11-303, Colorado Revised Statu tes 1973, 1978 

Repl. Vol., i s  RECREATED AND REENACTED, WITH AMENDMENTS, t o  read: 

16-11-303. D e f i n i t e  sentence t o  reformatory not  void. I f ,  

through overs igh t  o r  otherwise, any person i s  sentenced o r  

committed t o  imprisonment i n  t h e  Colorado s ta te  reformatory f o r  a 

d e f i n i t e  per iod  o f  t ime, the  sentence o r  commitment s h a l l  not  f o r  

t h a t  reason be. void, b u t  the person so sentenced o r  committed 

sha l l  be sub ject  t o  the  l i a b i l i t i e s  and e n t i t l e d  t o  the  bene f i t s  

which are app l icab le  t o  those persons who are p roper l y  sentenced 

t o  t h e  Colorado s t a t e  reformatory. 

SECTION 7. 16-11-304, Colorado Revised Statutes 1973, 1978 

Repl . Vol. , as amended, i s  REPEALED AND REENACTED, WITH 

AMENDMENTS, t o  read: 

16-11-304. Maximum and minimum sentences t o  pen i t en t i a r y  -
presumptive sentence. (1) When a person i s  sentenced t o  the 

s t a t e  pen i t en t i a r y ,  other than f o r  l i f e ,  the  cou r t  imposing the 

sentence s h a l l  not  f i x  a d e f i n i t e  term o f  imprisonment, bu t  s h a l l  

es tab l i sh  a maximum and a minimum term f o r  which sa id  person may 

be incarcerated.  A person who has been convicted o f  a c lass 2, 

c lass 3, c lass 4, o r  c lass 5 fe lony  and sentenced t o  the  s t a t e  

pen i t en t i a r y  s h a l l  be punished by t he  impos i t ion o f  the 

presumptive sentence se t  f o r t h  i n  sect ion 18-1-105, C.R.S. 1973, 

unless the  cour t ,  i n  i t s  d isc re t ion ,  f i n d s  t h a t  aggravating 

circumstances are present and would j u s t i f y  impos i t ion o f  a 

greater  sentence; except t h a t  i n  no case s h a l l  the  maximum term 

be longer than the longest  term f i x e d  pursuant t o  sect ion 



18-1-105, C. R.S. 1973, fo r  the  punishment o f  the  offense o f  which 

he was convicted. The minimum term s h a l l  not  be less than the 

shor tes t  term f i x e d  pursuant t o  18-1-105, C.R.S. 1973, f o r  the  

punishment o f  the  of fense o f  which he was convicted. 

(2) I n  a l l  cases i n  which a sentence other than the  

presumptive sentence i s  imposed, the cour t  s h a l l  enter  on the  

record o f  the case the  s p e c i f i c  circumstances and fac to rs  which 

c o n s t i t u t e  the  reasons f o r  increasing the presumptive sentence. 

SECTION 8. 16-11-305, Colorado Revised Statutes 1973, 1978 

Repl . Vol . , i s  RECREATED AND REENACTED, WITH AMENDMENTS, t o  read: 

16-11-305. Sentence no t  vo id  i f  f o r  d e f i n i t e  period. If, 

through overs ight  o r  otherwise, any person i s  sentenced t o  

imprisonment f o r  a d e f i n i t e  per iod  of time, sa id  sentence sha l l  

not  be vo id  f o r  t h a t  reason, bu t  t he  person so sentenced sha l l  be 

deemed t o  have been sentenced t o  the minimum term of 

incarcera t ion  provided by the s ta tu te  f o r  v i o l a t i o n  of which the  

defendant was convicted. The d e f i n i t e  per iod o f  t ime contained 

i n  the erroneous sentence s h a l l  be considered t he  maximum term of 

incarcera t ion  f o r  which the defendant may be held. 

SECTION 9. 16-11-306 (3), Colorado Revised Statutes 1973, 

2 1  1978 Repl. Vol., as amended, i s  amended t o  read: 

2 2 16-11-306. Sentencing - considerat ion o f  presentence 

23 confinement. (3) I f  the MAXIMUM sentence imposed i s  longer than 

24 the s ta tu to r y  maximum f o r  the offense less the amount o f  

25 al lowable presentence confinement, i t  s h a l l  be presumed t h a t  the 

26 judge d i d  not  consider the presentence confinement. 



1 SECTION 10. 16-11-307 ( l ) (b ) ,  Colorado REVISED Statutes 

2 	 1973, 1978 Repl . Vol , i s  amended, and the sa id  16-11-307 i s  

3 	 f u r t h e r  amended BY THE ADDITION OF A NEW SUBSECTION, t o  read: 

4 16-11-307. C red i t  f o r  confinement. (1) (b) A defendant 

5 	 whose sentence i s  stayed pending appeal a f t e r  J u l y  1, 1972, bu t  

who i s  conf ined pending d i s p o s i t i o n  o f  the appeal, i s  e n t i t l e d  t o  

c r e d i t  aga inst  the  maximum and minimum terms o f  h i s  sentence f o r  

t ha t -pa r t  THE ENTIRE PERIOD o f  such confinement which--does--not 

exceed-sixty-dap; and t h i s  i s  so even though the  defendant could 

have e lec ted  t o  commence serv ing h i s  sentence before d i spos i t i on  

o f  h i s  appeal. 

(1.5) A person who i s  conf ined pending h i s  committal t o  the 

department o f  co r rec t ions  pursuant t o  sec t ion  16-11-308 i s  

e n t i t l e d  t o  c r e d i t  against  the  maximum and minimum terms o f  h i s  

sentence f o r  the  e n t i r e  per iod  o f  such confinement. 

SECTION 11. 16-11-309 Col orado Revi sed Statutes (I), 1973, 

1978 Repl . Vol ., as amended, i s  amended t o  read: 

16-11-309. Mandatory sentences f o r  v i o l e n t  crimes. (1) 

Any person convicted o f  a crime o f  v io lence sha l l  be sentenced t o  

the  AT LEAST THE MINIMUM term o f  incarcera t ion  provided f o r  such 

offense, in---section---38-3-385---(6~;--€:R~Sr--39; wi thout  

suspension; except tha t ,  w i t h i n  n i ne t y  days a f t e r  he has been 

placed i n  the  custody o f  the department o f  cor rect ions,  the 

department sha l l  t ransmi t  t o  the  sentencing cou r t  a r epo r t  on the  

eva luat ion and diagnosis o f  the v i o l e n t  of fender,  and the cour t ,  

i n  a case which i t  considers t o  be exceptional and t o  invo lve  



unusual and extenuating circumstances, may thereupon modify the 

sentence, e f f e c t i v e  not  e a r l i e r  than one hundred twenty days 

a f t e r  h i s  placement i n  the  custody o f  t he  department. Such 

mod i f i ca t ion  may inc lude probat ion i f  the person i s  otherwise 

e l i g i b l e  therefor .  Whenever a cour t  f i n d s  t h a t  mod i f i ca t ion  o f  a 

sentence i s  j u s t i f i e d ,  the  judge s h a l l  n o t i f y  the s ta te  cour t  

admin is t ra tor  o f  h i s  dec is ion and sha l l  advise sa id  admin is t ra tor  

o f  the  unusual and extenuating circumstances t h a t  j u s t i f i e d  such 

modi f ica t ion.  The s ta te  cou r t  admin is t ra tor  sha l l  maintain a 

record, which sha l l  be open t o  the pub l i c ,  summarizing a l l  

modi f ica t ions o f  sentences and the grounds t he re fo r  f o r  each 

judge o f  each d i s t r i c t  cour t  i n  the s ta te .  

SECTION 12. Par t  3 o f  a r t i c l e  11 o f  t i t l e  16, Colorado 

Revi sed Statutes 1973, 1978 Rep1 . Vol ., as amended, is amended BY 

THE ADDITION OF A NEW SECTION t o  read: '  

16-11-311. Sentence review commission created - du t ies  -
compensation. (1) There i s  hereby created i n  the o f f i c e  o f  the 

governor the sentence review commission, r e fe r red  t o  i n  t h i s  

sect ion as the  "commission". The commission s h a l l  cons is t  of 

th ree  members t o  be appointed by the  governor w i t h  the  consent of 

the  senate. Members o f  the  commission sha l l  be a t  l eas t  

t h i r t y - f i v e  years o f  age and have a demonstrated i n t e r e s t  i n  

sentencing. Members s h a l l  serve three-year terms; except t h a t  o f  

those f i r s t  appointed, one sha l l  be appointed f o r  a one-year 

term, one s ha1 1 be appoi nted f o r  a two-year term, and one sha l l  

be appointed f o r  a three-year term. No member sha l l  serve more 
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than two three-year terms. The governor sha l l  designate one o f  

the  members as chairman. 

(2) I n  order t o  minimize d i s p a r i t y  i n  sentences, the  

commission sha l l  review, except a sentence imposed f o r  conv ic t ion  

o f  a c lass 1felony,  each sentence t o  incarcera t ion  r e s u l t i n g  

from a fe lony conv ic t ion.  The commission sha l l  be e n t i t l e d  t o  

examine t he  e n t i r e  record o f  each proceeding and, i n  i t s  

d i sc re t i on ,  may reduce the sentence imposed (but  not  t o t a l l y  

abrogate it) i n  l i g h t  o f  a l l  re levan t  f ac t s  r e l a t i n g  t o  the 

character  and record o f  the  i nd i v i dua l  defendant o r  circumstances 

o f  the  p a r t i c u l a r  case and i n  l i g h t  o f  statewide sentencing 

p rac t i ces  f o r  the c m i s s i o n  o f  t he  same o r  a s i m i l a r  felony. 

13 (3) The annual sa la ry  o f  a member o f  the  commission sha l l  

14 be the same as t h a t  o f  a judge o f  the cour t  o f  appeals. Each 

15 member s h a l l  be reimbursed f o r  expenses necessar i ly  incur red i n  

16 the  performance o f  h i s  o f f i c i a l  dut ies.  

17 SECTION 13. 16-11-501, Colorado Revi sed Statutes 1973, 1978 

18 Rep1. Vol . , as amended, is amended t o  read: 

19 16-11-501. Judgment f o r  costs and f ines.  Where WHENEVER 

20 any person, associat ion,  o r  corporat ion i s  convicted o f  an 

2 1  offense, the cou r t  sha l l  g i ve  judgment i n  favor o f  the s ta te  o f  

22 Colorado and against  the of fender f o r  the amount o f  the costs o f  

23 prosecut ion and any f i n e  imposed. No-fine-shaSS-be-imposed-for 

24 eonvietien-ef-a-feSany-exeept-as-provided--in--se~tien--38-3-3~5~ 

25 €:RrSr--3973: Such judgments sha l l  be enforceable i n  the same 

26 manner as are c i v i l  judgments, and, i n  add i t i on ,  the prov is ions 



of s e c t i o n  16-11-502 s h a l l  be app l icab le .  

SECTION 14. 16-11-502 (2), Colorado Revised S ta tu tes  1973, 

1978 Repl. Vol. ,  as amended, i s  amended t o  read: 

16-11-502. F ines - methods o f  payment. (2) Where t h e  

c o u r t  imposes a f i n e ,  t h e  sentence shaSS MAY p rov ide  t h a t ,  except 

i n  t h e  case o f  a co rpo ra t i on ,  i f  t h e  defendant f a i l s  t o  pay t h e  

f i n e  i n  accordance w i t h  t h e  d i r e c t i o n  of t h e  c o u r t ,  t h e  defendant 

s h a l l  be impr isoned u n t i l  t h e  f i n e  i s  s a t i s f i e d  o r  t h e  defendant 

i s  re leased as p rov ided  i n  subsect ions (3) and (6) o f  t h i s  

sec t ion .  T h i s  p r o v i s i o n  shaSS MAY be added a t  t h e  t ime  sentence 

i s  pronounced OR AT ANY LATER DATE WHILE THE FINE OR ANY PART 

THEREOF REMAINS UNPAID. I F  THE PROVISION I S  ADDED AT A TIME 

SUBSEQUENT TO THE PRONOUNCEMENT OF SENTENCE, THE DEFENDANT SHALL 

BE PERSONALLY PRESENT WHEN I T  I S  ADDED. I f  t h e  defendant f a i l s  

t o  pay a f i n e  as d i r e c t e d ,  t h e  c o u r t  may i ssue  a war ran t  f o r  h i s  

a r r e s t .  

SECTION 15. 16-11-502 (3) (a), Colorado Revised Sta tu tes  

1973, 1978 Repl . Vol . , i s  RECREATED AND REENACTED, WITH 

AMENDMENTS, t o  read: 

16-11-502. F ines - methods o f  payment. (3) (a) Where the  

f i n e  was imposed f o r  a fe lony ,  t h e  p e r i o d  s h a l l  n o t  exceed one 

year ;  

SECTION 16. 17-2-201 (5)(a), Colorado Revised S ta tu tes  

1973, 1978 Repl. Vol. ,  i s  amended t o  read: 

17-2-201. S t a t e  board o f  paro le .  (5) (a) The board has 

t h e  s o l e  power t o  g r a n t  o r  r e f u s e  t o  g r a n t  p a r o l e  and t o  f i x  t h e  
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cond i t i on  thereof  and has f u l l  d i s c r e t i o n  t o  se t  the durat ion o f  

the  term o f  paro le  granted, b u t  i n  no event sha l l  the  term o f  

paro le  exceed the  maximum sentence imposed upon the  inmate by the 

cou r t  OR FIVE YEARS, WHICHEVER I S  LESS. 

SECTION 17. A r t i c l e  20 o f  t i t l e  17, Colorado Revised 

Statutes 1973, 1978 Repl . Vol ., i s  amended BY THE ADDITION OF A 

NEW SECTION t o  read: 

17-20-126. F l a t  good time. Notwithstanding any o ther  

p rov i s i on  o f  t h i s  a r t i c l e ,  each person committed t o  the  

department o f  cor rect ions on o r  a f t e r  A p r i l  1, 1979, whose 

conduct ind ica tes  t h a t  he has subs tan t i a l l y  observed a1 1  the 

r u l e s  and regu la t ions o f  t h e  i n s t i t u t i o n  i n  which he has been 

incarcerated and has f a i t h f u l l y  performed the  dut ies  assigned t o  

him sha l l  be e n t i t l e d  t o  a  good t ime deduction o f  t en  days a  

month from h i s  sentence. Such deduction sha l l  begin, i n  the  case 

o f  each person so committed, on the  f i r s t  day o f  h i s  de l i ve r y  

i n t o  the  custody o f  t he  department. The good t ime deduction 

author ized by t h i s  sec t ion  sha l l  vest  monthly. No person sub ject  

t o  t he  good t ime c r e d i t s  o f  sect ion 17-20-107 sha l l  be e l i g i b l e  

f o r  the  good t ime deduction author ized by t h i s  section. 

SECTION 18. 18-1-105, Colorado Revised Statutes 1973, 1978 

Repl. Vol. , as amended, i s  REPEALED AND REENACTED, WITH 

AMENDMENTS, t o  read: 

18-1-105. Felonies c l a s s i f i e d ,  penal t i e s .  (1) Felonies 

are d iv ided  i n t o  f i v e  classes which are d is t ingu ished from one 

another by the  f o l l ow ing  pena l t i es  which are author ized upon 



conv ic t ion :  

Class Minimum Sentence Maximum Sentence Presumtive Sentence 

1 L i f e  Death L i f e  o r  death 

2 S ix  years F i f t y  years S i x  years t o  

n ine years 

3 Three years, F o r t y  years Three years, 

seven months seven months t o  

f i v e  years, f o u r  

months 

4 One year o r  two Ten years, o r  One year, seven 

thousand do1 1ars  t h i r t y  thousand months t o  two years, 

f i n e  d o l l a r s  f i n e ,  o r  f o u r  months 

both  

5 One year  o r  F i v e  years, o r  One year, two months 

one thousand f i f t e e n  thousand t o  one year, n ine 

do1 l a r s  f i n e  do1 l a r s  f i n e ,  o r  months 

both  

A co rpo ra t ion  which has been found g u i l t y  o f  a c lass  2 o r  c lass  3 

fe lony  s h a l l  be sub jec t  t o  impos i t i on  o f  a f i n e  of n o t  l ess  than 

f i v e  thousand do1 l a r s  nor more than f i f t y  thousand do1 l a r s .  

Except as otherwise provided by s t a t u t e ,  f e l o n i e s  are punishable 

by  imprisonment i n  t h e  s t a t e  p e n i t e n t i a r y .  Nothing i n  t h i s  

sec t ion  s h a l l  l i m i t  t h e  a u t h o r i t y  granted i n  p a r t  1o f  a r t i c l e  13 

o f  t i t l e  16, C. R.S. 1973, t o  increase sentences f o r  hab i tua l  

c r i m i n a l  s. 

(2) Every person conv ic ted o f  a fe lony,  whether def ined as 



such w i t h i n  o r  outs ide t h i s  code, s h a l l  be d i s q u a l i f i e d  from 

ho ld ing  any o f f i c e  o f  honor, t r u s t ,  o r  p r o f i t  under the  laws o f  

t h i s  s t a t e  o r  practi;ing as an a t to rney  i n  any o f  the  cour ts  o f  

t h i s  s t a te  dur ing the  t ime o f  ac tua l  confinement o r  commitment t o  

imprisonment o r  re lease from actua l  confinement on cond i t ions o f  

probat ion o r  parole.  ' Upon h i s  discharge a f t e r  completion o f  

serv ice  o f  h i s  sentence o r  a f t e r  serv ice  under probat ion o r  

paro le ,  the  r i g h t  t o  ho ld  any o f f i c e  o f  honor, t r u s t ,  o r  p r o f i t  

s h a l l  be restored,  except as provided i n  sec t ion  4 o f  a r t i c l e  X I 1  

o f  the  c o n s t i t u t i o n  o f  the  s t a t e  o f  Colorado. 

(3) A person who has been convicted o f  a c lass  1 fe lony 

s h a l l  be punished by l i f e  imprisonment unless the proceeding he ld  

t o  determine sentence according t o  the procedure se t  f o r t h  i n  

sec t ion  16-11-103, C.R.S. 1973, r e s u l t s  i n  a v e r d i c t  which 

requ i res  impos i t i on  o f  the  death penal ty ,  i n  which event such 

person s h a l l  be sentenced t o  death. 

(4) I n  the  event the  death penal ty  as provided f o r  i n  t h i s  

sect ion i s  he l d  t o  be uncons t i tu t iona l  by the  Colorado supreme 

cou r t  o r  the  Uni ted States supreme cour t ,  a person convicted o f  a 

cr ime punishable by death under the  laws o f  t h i s  s t a te  sha l l  be 

punished by 1 if e  imprisonment. I n  such circumstance, the cou r t  

which p rev ious ly  sentenced a person t o  death s h a l l  cause such 

person t o  be brought before  the cour t ,  and the  cou r t  s h a l l  

sentence such person t o  l i f e  imprisonment. 

SECTION 19. Repeal. 16-11-310, Colorado Revised Statutes 

1973, 1978 Repl. Vol. ,  as amended, are  repealed. 



SECTION 20. Appropriat ion. There i s  hereby appropriated 

ou t  o f  any moneys i n  the s ta te  t reasury  not  otherwise 

appropriated, t o  the  o f f i c e  o f  the governor, f o r  the  f i s c a l  year 

commening J u l y  1, 1979, the  sum o f  -d o l l a r s  ($ ), o r s o  

much thereof  as may be necessary, f o r  the  sentence review 

commission. 

SECTION 21. E f f e c t i v e  date. This ac t  sha l l  take e f f e c t  

A p r i l  1, 1979. 

SECTION 22. Safety clause. The general assembly hereby 

f inds ,  determines, and declares t h a t  t h i s  a c t  i s  necessary f o r  

t he  immediate preservat ion o f  the  pub1 i c  peace, heal th,  and 

safety. 

B i l l  56 



Background Report 

Throughout the h i s t o r y  o f  Colorado, the  General Assembly has 
struggled w i t h  the problem of how t o  deal w i t h  cr imina l  and deviant 
behavior. Those who break the laws of the s ta te  not  on ly  endanqer the 
l i f e ,  health, and property of o ther  ind iv idua ls ,  but  a lso endanger the 
state. The cr imina l  laws are establ ished not  on ly  t o  p ro tec t  i n d i -  
viduals, bu t  soc ie ty  and the s t a t e  as a whole. Those who v i o l a t e  the 
cr imina l  laws of the s ta te  must suffer whatever sanction the s t a t e  
imposes f o r  such v io la t ion .  I n  order t o  insure the peaceful function-
ing  of society, the s t a t e  has devised var ious degrees o f  punishment 
f o r  those who break i t s  c r imina l  laws. One of the  punishments whlch 
the s t a t e  has imposed on v i o l a t o r s  of the cr imina l  laws i s  incarcer-
a t i o n  i n  a penal i n s t i t u t i o n .  

Rationale Underlying Criminal Punishment and 

C lass i f f ca t i on  o t  Felonies 


F i r s t  of a l l ,  the  purpose o f  t h i s  sect ion o f  the repo r t  i s  t o  
b r i e f l y  describe the var ious arguments which have been advanced i n  
support o f  punishment by incarcerat ion,  some arguments of which are 
r e l a t i v e l y  recent and others of whlch date back hundreds of years. 

Secondly, whichever punishment theory i s  adopted, the e f fec t  o f  
such theory i s  determined by which branch o f  qovernment i s  responsible 
f a r  determining the  sever i t y  of the  punishment. This sect ion of the 
repo r t  a lso attempts t o  exp la in  the re l a t i onsh ip  between the theory of 
puni shment by incarcerat ion and the p a r t i c u l a r  branch of crovernment --
j u d i c i a l ,  executive, o r  l e g i s l a t i v e  -- which i s  responsible f o r  deter- 
mining the seve r i t y  of the punishment ( o r  the lenq th  o f  incarcerat io, , )  
t o  be imposed. 

The length  of t ime t o  be served i n  incarcerat ion fo r  punish-
ment, o r  the  sever i t y  o f  punishment f o r  v i o l a t i o n  of a p a r t i c u l a r  
c r im ina l  offense, i s  affected by various factors. These factors 
should be taken i n t o  considerat ion by whichever branch o f  government 
determines the length  of t ime required t o  be served i n  incarcerat ion 
f o r  v i o l a t i o n  of a p a r t i c u l a r  offense. A t h i r d  purpose of t h i s  
sect ion of the repo r t  attempts t o  review some o f  the  considerat ions 
whlch should be analysed i n  s e t t i n g  an appropr iate length  of t ime t o  
be served i n  incarcerat ion f o r  v i o l a t i o n  of the  law. 

Fourthly, t h i s  sect ion o f  the repo r t  attempts t o  exp la in  the  
ra t i ona le  f o r  the c l a s s i f i c a t i o n  o f  d i f f e r e n t  types o f  felony offenses 
i n  Colorado, (i.e., some o f  the c r i t e r i a  whlch i s  used t o  d is t ingu ish  
the seve r i t y  of punishment between one c lass o f  fe lony and another). 



Philosophy o f  Sentencing and Corrections 

Several arguments concerning the j u s t i f i c a t i o n  o f  punishment by 
incarcerat ion have been advanced throughout our history. As our 
ideas and moral concepts change and evolve f r o m  one generation to the 
next, so too does the rat ionale behind punishment by incarceration. 
The fol lowing paragraphs ou t l ine  the major views explaining the 
ra t iona le  o f  why we punish cr iminal  behavior by incarceration, the 
strength o f  each depending upon the societal  a t t i t u d e  a t  a par t i cu la r  
state i n  history. 

Restraint, isolat ion, o r  disablement. One of the main purposes 
i n  ~ u n i s h i n s  the cr iminal  i s  t o  reduce the chance tha t  he w i l l  comnit 
fu ture crimes. I n  order t o  prevent a person from committing further 
cr iminal  acts, he i s  physical ly deprived of h i s  freedom of movement 
and i s  kept away f r o m  the other members of the society by imprisonment 
f o r  a cer ta in  period o f  time. 

Ind iv idual  deterrence o r  prevention. As a general rule, people 
are rewarded f o r  mod behavior and ~un ished f o r  bad behavior. Throush 
the punishment o? bad (cr iminal )  behavior, i t  i s  hoped tha t  some type 
of modification o r  e l  imination o f  a cr iminal  's procl i v i  ty  towards 
ant isoc ia l  behavior w i l l  take place, and tha t  he w i l l  conform t o  the 
laws of society. Thus, punishment by incarcerat ion w i l l  hopefully 
deter t h i s  pa r t i cu la r  ind iv idual  f r o m  comnitt inq future crimes. 

General deterrence. I n  order t o  prevent others f r o m  comnitting 
crimes, the ind iv idual  criminal, by h i s  imprisonment, serves as a 
warning t o  othelrs tha t  they w i l l  be dea l t  w i th  i n  a s imi la r  fashion if 
they should break the law. This method seeks t o  discourage would-be 
criminals by making an example of the su f fe r ing  of convicted cr imi-  
nal s . 

Rehabil i t a t i o n  o r  reform. Over the l a s t  few years, the stress 
i n  many correct ional  i n s t i t u t i o n s  has been on the concept of rehab i l i -  
t a t i o n  o r  reform ra ther  than on punishment per se. The rehab i l i t a t i on  
concept assumes tha t  the cr iminal  i s  disturbed, troubled, o r  ill, and 
tha t  he needs understanding, guidance, and professional counsel i ng  and 
help i n  order t o  overcome h i s  mental d i f f i c u l t i e s  and conform t o  the 
ru les and regulations o f  society. While t h i s  has been the dominant 
theme of the past years, recent studies have questioned whether the 
various types o f  programs tha t  have been established t o  rehab i l i t a te  
the cr iminal  and t o  prevent him from return ing t o  cr iminal  behavior 
are actual ly  effective. Because o f  these studies and the increasing 
disi l lusionment w i th  the concept o f  rehab i l i ta t ion ,  greater emphasis 
i s  current ly  placed on the idea of deserts. 

Deserts. The philosophy underlying the concept 04 deserts i s  
that  p e m e  morally responsible agents and should be held account- 
able f o r  t h e i r  behavior. I f  a person has connitted a crime, he i s  
punished because t h i s  i s  the r i g h t  th ing t o  do. Through imprisonment, 
a person who has broken the laws of society i s  receiving h i s  j u s t  
deserts, he i s  "paying fo r "  the wrong he perpetrated upon society; he 
i s  receiving just ice.  



It i s  r e a d i l y  apparent t h a t  the various theor ies described 
above tend t o  c o n f l i c t  w i t h  each o ther  a t  various points. The 
theor ies o f  deterrence and prevention c a l l  f o r  harsh treatment o f  
prisoners, but  such treatment may often defeat the chances f o r  reha-
b i l ita t ion .  The disablement theory c a l l  s fo r  imprisonment u n t i l  the 
cr imina l  i s  no longer a danger t o  society; the general deterrence 
theory leads t o  sentences which vary w i t h  the crime but  not  w i t h  the 
character  o f  the cr iminal ;  and the r e h a b i l i t a t i o n  theory would l e t  the 
cr imina l  go whenever reformed regardless o f  the crime f o r  which con-
victed.  Thus, the deterrence theory seems t o  c a l l  f o r  f i x e d  and d e f i -  
n i t e  sentences, and the disablement and r e h a b i l i t a t i o n  theor ies seem 
t o  c a l l  f o r  f l e x i b l e  o r  indeterminate sentences. 

Echoed and re-echoed i n  Colorado Leg i s l a t i ve  Council repor ts  
and other  studies i s  the theme o f  balancinq the leg i t ima te  ends o f  
i n s t  ' t u t i ona l  confinement, the p ro tec t ion  o f  society, and the rehab1 1 -
i t a t i o n  o f  offenders. A h i s t o r y  o f  l e g i s l a t i v e  e f f o r t s  i n  Colorado t o  
develop a sentencing system and e f f o r t s  t o  c l a s s i f y  various fe lony 
offenses and t o  assess punishment f o r  v i o l a t i o n  o f  those offenses i s  
se t  f o r t h  i n  the next sect ion o f  t h i s  report .  Colorado's Criminal 
Sentencing Act  o f  1967, the Conmunity Correct ions Act, Senate B i l l s  11 
and 12 o f  1973, and the scheme o f  indeterminate sentencinq enacted i n  
1973 seem to emphasize a s ta te  comni tment t o  r ehab i l i t a t i on .  Deter-
rence and prevention however, seem t o  remain v iab le  confinement qoal s, 
as demonstrated i n  1976 by the enactment o f  the mandatcry sentencinq 
law, and the presumptive sentencing law i n  1977. Mandatory sentencing 
seems t o  be concerned w i t h  the deter rent  and incapac i ta t i ve  funct ions 
of the sentencing system, whi le  a d e f i n i t e  sentencinq system seems t o  
p r i m a r i l y  emphasize the r e t r i b u t i v e  object ive.  D e f i n i t e  sentencing 
proposals attempt t o  achieve appropr iate and j u s t  punishment which i s  
proport ionate t o  the crime. "Let the punishment f i t  the crimen deter- 
mines, f o r  example, t ha t  the 1 i f e  imprisonment t o  death sentence range 
f o r  murder i n  the f i r s t  degree, a Class 1 felony, be harsher than the 
ten  t o  f i f t y  year imprisonment sentence range f o r  second degre 
murder, a Class 2 felony. A1 though these ends -- r e h a b i l i t a t i o n  and 
prevention o r  deterrence -- may not  be e n t i r e l y  incompatible, i t  seems 
c l ea r  t h a t  disagreement ex i s t s  i n  Colorado between people who f ee l  
t h a t  emphasis on punishment diminishes the p o s s i b i l i t y  o f  productive 
rehab i l i t a t i on ,  and people who wish t o  emphasize punishment and deter- 
rence. The development o f  a coherent sentenci ng and cor rect ions 
scheme based on a u n i f i e d  purpose -- whether punishment, deterrence, 
pro tect ion o f  society, o r  r e h a b i l i t a t i o n  -- seems not  t o  have been 
c l e a r l y  def ined by s ta tu te  i n  Colorado. Perhaps f u r t h e r  discussion of 
the goals to be obtained by punishment through incarcerat ion w i l l  
achieve greater unanimity o f  sentencing and cor rect iona l  goal s. 

Determininq the Length o f  Incarcerat ion w i t h i n  a Determinate Sentenc- 
i n g  Structure 

The debate over who has d i sc re t i on  i n  determininq the length  of 
incarcerat ion which should be served for  punishment has continued over 
the years. I n  past  years, broad power and d i sc re t i on  have been given 



t o  the j ud i c ia l  and executive branch i n  determining the length of 
incarceration which i s  t o  be served by an offender. This was la rqe ly  
the r e s u l t  of indeterminate sentencing 1 aws. More recently, however, 
due la rge ly  t o  an e f f o r t  t o  overcome sentencing d ispar i  ty, proposals 
have been advanced and adopted t o  implement a determinate o r  de f in i te  
sen tenc ing sys tem. 

Three distinguishable approaches fo r  determining who has sen-
tencing d iscret ion i n  a d e f i n i t i v e  sentencing system, as wel l  as other 
sentencing systems, have evolved over the years : (1) 1 egi s la t i ve  
approach; (2) j u d i c i a l  approach; and (3) admini s t ra t i ve  approach. 
There are, of course, arguments for  and against each approach. Only a 
b r ie f  descr ipt ion o f  each approach, and not the arguments f o r  and 
against, are set  for th .  These approaches t o  sentencing d iscret ion are 
di f ferent iated according t g  how they deal wi th  d iscret ion i n  terms of 
who has it, i n  what amounts, and a t  what po in t  i s  i t  exercised. The 
pract ica l  questions raised by the Issue o f  d iscret ion are: Should the 
leg is la tu re  f i x  d e f i n i t e  terms s t a t u t o r i l y  o r  should there be a range 
o f  d iscret ion permitted i n  the sentencing statutes? Should i t  be the 
jud ic ia ry  o r  the parole board which has exclusive author i ty  t o  set 
dates o f  inmate release, o r  a1 ternat ively,  should t h i s  power be appor- 
tioned between them? H o w  much discret ionary l a t i  tude should the sen- 
tencing o r  releasing author i ty  have? 

Legis la t ive approach. Generally, w i  t h  the l e q i s l a t i v e  
approach, the 1e j l s l a t u r e  fixes the terms of imprisonment for offenses 
w i th in  each felony class which the t r i a l  judge must impose following a 
gui 1 t y  verdict, if it i s  determined tha t  imprisonment i s  necessary. 
The sentencing judge may be required t o  choose a mid-point term from a 
narrow range. If aggravating o r  mi t iga t ing  circumstances are present, 
the judge may be permitted t o  increase o r  decrease tha t  term wi th in  
very 1i m ited bounds. The allowable deviat ion f r o m  the prescribed 
f ixed median term may depend upon the seriousness o f  the offense. The 
p o s s i b i l i t y  for ear ly  release on parole may be abolished under t h i s  
approach. 

Judic ia l  approach. Under the j u d i c i a l  approach, the legis- 
1 ature establfshes' maximum terms for  each felony class w i th in  which 
the judge must impose a term o f  f i xed  duration, i f  he decides impris- 
onment i s  the appropriate penalty. Under t h i s  approach, the judpe 
retains d iscret ion t o  sentence an offender t o  a f ixed term up t o  the 
statutory maximum. With the el iminat ion o f  ear ly  parole release far  
those sentenced, t h i s  approach places more emphasis on cer ta in ty  than 
on deal ing  wi th  the problem of equal iz i  ng sentences. 

Admi n i s  t rat i .ve approach. The administrative approach t o  defi-
n i t e  sentencing can be atcomplished by narrowing the discretton of the 
parole board o r  the releasing authority. By establishtng i n  advance 
de f in i te  parole release ranges and dates according, pr imar l ly, t o  the 
nature of the offense and, secondly, w i th  respect t o  the offender's 
personal background and c trcumstances, d iscret ion as t o  when an 
offender w i l l  be released i s  considerably narrowed. This approach may 
be broadly conceived as a d e f i n i t e  sentencing approach i n  tha t  a defi-



nite release date i s  set  by the paroling authority. 

Presumptive sentencing i n  Colorado. Through the enactment of 
House ~ f l l  1589 (19 f  7 d ' o General Assembly adopted 
a "presumptive" or definite sentencing system which i s  scheduled to 
become effective on April 1, 1979. This sentencing system follows the 
legislative approach described above, since the legislature has fixed 
the terms of imprisonment for offenses w i t h i n  each felony class. The 
sentencing judge i s  a1 lowed some discretion i n sentencing, depending
upon the presence of aggravating or mitigating circumstances. 

Alternative Sentencing Structures 

Various approaches have been adopted by different states in the 
sen : nci ng of convicted persons. These approaches are sumnari zed 
below. 

Indeterminate sentencinq. Under this  system, the judge imposes 
both a minimum and a maximum sentence, and the convicted person i s  
general ly el igible for parole af ter  serving the minimum sentence. 

As previously mentioned, Colorado presently has a form of the 
indeterminate sentencing system whereby minimum and maximum limits are 
statutori ly delineated, for  Class 1, 2, and 3 felonies, w f t h  the judge 
having the discretion to narrow the range within these limits. For 
Class 4 and 5 felonies, the sentencing judge can impose only a maximum 
sentence, w i t h  no minimum sentence imposed. The maximum sentence i s  
to be no 1 ess than 113 of the maximum sentence provided by 1 aw, and 
may go up to the full  maximum statutory sentence. Both qood time 
allowance and parole review are provided for under Colorado statutes. 

Determinate sentencing. A determinate sentencing system pro- 
vides that a convicted person i s  given a definite number of years t o  
serve. In many determinate sentencing systems, the judqe i s  provided 
a wide range, usually established by the legislature, w i t h i n  which the 
sentence may be set.  While theoretically parole i s  not supposed to be 
available, some states provide that parole i s  available a f te r  a person 
has served a certain percentage of his term. Many believe t h a t  this  
undermines the philosophy behind the determinate sentencing system. 

Flat-time sentencing. This i s  a special type of determinate 
sentencing system in which the judge has no discretion (or greatly
reduced discretion) as to the length of a prison sentence. 

Mandatory sentencing. Mandatory sentencing does not address 
the issue of sentence length, - b u t  the issue of imprisonment. I t  pro--
vides that a convicted person must be sentenced t6 prison. Probation, 
conditional discharge, o r  p x d i c  imprisonment cannot be used as 
a1 ternati ves. 

Presumptive sentencing. This i s  a hybrid of the determinate 
sentencjng system in which a specific penalty for  each crime or each 



general class o f  felony i s  established, but  which also allows the sen- 
tencing judge t o  impose e i ther  a lesser o r  greater sentence depending 
upon the existence o f  e i t he r  m itigating o r  aggravating circumstances. 
This i s  the system tha t  i s  contained i n  House B i l l  f589 (1977 
Session). Detai ls o f  the b i l l  are discussed elsewhere i n  t h i s  report. 

Guideline sentencing. There i s  cur ren t ly  i n  operation, i n  
Denver b f s t r i c t  Courts, a sentencinq quidel ine  system which seeks t o  
structure j u d i c i a l  discretion. he-purpose o f  t h i s  system i s  t o  a i d  
judges i n  reaching a f a i r  and equitable sentenclng decision. 

This guidel i ne  system i s  composed of a g r i d  system w i th  one 
g r i d  f o r  each category o f  the felony-misdemeanor class system. Each 
g r id  places a measure o f  offense seriousness on the ve r t i ca l  axis and 
an offender score on the horizontal axis. The offender score consists 
o f  f i ve  items o f  information: p r i o r  incarcerations, probation o r  
parole revocations, legal  status of the offender a t  the time o f  h i s  
offense; p r i o r  convictions; and employment history.  The offense score 
i s  based upon the felony class i n  which the par t i cu la r  crime i s  clas- 
s i f ied .  The offense score i s  then compared o r  p lo t ted against the 
offender score, and i s  directed t o  the c e l l  i n  the g r i d  which i nd i -  
cates the suggested length and/or type of sentence. These suggestions 
are based on gradual build-up o f  case-by-case decisions which resu l ts  
i n  an incremental development o f  a sentenclng policy. Analysis was 
done on a case-by-case basis and t h i s  data was used t o  develop the 
suggested sentence fo r  each grid. A deta i led explanation o f  the sen- 
tencing guidel i ne  system i s  avai lable i n  the Legis la t ive Counci 1 
off ice. 

Factors t o  be Considered i n  Determining Length o f  Incarceration 

I n  determining the length o f  time t o  be served i n  incarceration 
by an offender, there may be cer ta in  factors which the leg is la tu re  
should examine. For example, decisions concerning the amount o f  time 
tha t  an offender must be incarcerated as punishment f o r  committing a 
criminal offense may wel l  have an economic impact which should be con- 
sidered. 

If sentence lengths are too long, the pr ison population w i l l  
increase and w i l l  require more services and w i l l  therefore cost more. 
The 1977 Corrections Master Plan estimated the "per u n i t w  cost of 
incarceration i n  Colorado i s  about $7,800 per inmate per year. Theo-
r e t i c a l l y ,  one way t o  s tab i l  i r e  these costs would be t o  control the 
size o f  the inmate population. A po l i cy  of de f in i te  o r  "presumptivew 
sentencing, together w i th  l im i ta t i ons  placed on parole time, may stan- 
dardize sentencing practices. How may t h i s  po l i cy  affect the Colorado 
prison population? The 1977 Corrections Master Plan estimates tha t  no 
change i n  population w i l l  occur i f  the average 'presumptive" sentence 
continues t o  equal the ex is t ing average length o f  sentence. However, 
each addit ional month added t o  the average length of stay would 
increase the base population by about 5 percent. 

..# 



In determining the length of sentence to  be imposed upon con-
viction of a crime, decision-makers may either synthesize their own 
normative reactions to  different crimes or they may codify the pre- 
vious average sentences for those crimes. The latter method was used 
in determining the "presumptive" sentences in H.B. 1589. Variations 
on the above methods may include: 1 ) combininq both normative reac-
tions and a quantitative analysis of previous sentencing; or 2)  allow-
ing an increase (or decrease) by a given percentage for agqravating 
(or mitigating) circumstances. The comni ttee has examined the average 
sentences i n  Colorado for the various classes of crime i n  order to  
determine wha t  the appropriate length of incarceration should be. 
Information on average lengths of time served i s  discussed later in 
this report. 

A1 teration of the system of earning good time also has an 
imp?:t on prison population. The 1977 Corrections Master Plan ana-
lyzes the effects on prison population of a1tering the various kinds 
of good time which can be earned. If a11 good time were eliminated, 
the Corrections Master Plan estimates t h a t  the 1981 most 1i kely popu-
lation would increase by approximately 53 percent. The comni ttee 
examined the good time system and made recomnendations thereon. 

The relationship between the length of incarceration and the 
recidivism rate also may be important. Longer sentences may result i n  
a decrease in recidivism while increasing the cost of incarceration. 
Shorter sentences may decrease the cost of incarceration while 
increasing the recidivism rate or cost. 

Felony Classification: Distinguishing Characteristics 

The question of how t o  classify felonies and w h a t  types of cri-
teria should be used to distinguish one felony class from another is  
difficult. Whenever there i s  an analysis of felony offenses and an 
attempt is  made to determine w h a t  ones are "worse" and should elicit  
more severe penal ties, subjective value judgments become a factor. 
The diversity of values in a culture such as ours makes classification 
of felonies difficult; w h a t  may be a minor crime to  one person may be 
seen by another to  be a major crime. However, there appears to  be 
some degree of concensus as t o  which criminal acts are more serious 
and which acts are less serious. 

The following paragraphs reflect some of the criteria which i s  
generally used to  determine the seriousness of criminal offenses. 

The general nature of the crime itself. The type of crime t h a t  
i s  comni tted is ,  in itself,  the major factor in determining the appro- 
priate felony class i n  which to place the criminal act. Some criminal 
acts (for example, murder, rape, and kidnapping) are heinous by 
nature. Society as a whole expresses moral outrage when these acts 
are committed. Such acts greatly offend peopl els  sensi bi 1i ties about 
moral ly responsible behavior. Other crimes (such as wiretapping, pan-
dering, and misuse of pub1 ic information), a1though considered fel- 



onies, do n o t  evoke the moral outrage t h a t  crimes o f  v io lence do. 

The degree o f  v io lence o r  physical  harm done i n  the comnitment 
o f  the crime. f i l s  i s  a primary d is t ingu ish ing  cha rac te r i s t i c  i n  the 
seriousness o f  c r im ina l  acts. I n  Colorado, kidnapping i s  a Class 1 
fe lony i f  there i s  serious bod i l y  i n j u r y  suf fered by the v ict im, and a 
Class 2 fe lony i f  the v i c t i m  i s  released unharmed. S imi lar ly ,  c r im i -
nal abor t ion i s  a Class 2 felony ifthe woman d ies  as a r e s u l t  of the 
abor t ion attempt; otherwise, c r im ina l  abor t ion  i s  a Class 4 felony. 

Crimes o f  v io lence against  pub1 i c  o f f i c i a l s .  Some s ta tes have 
special provis ions making a crime more serious i f  perpetrated upon a 
pub l i c  o f f i c i a l  who i s  ac t i ng  i n  an o f f i c i a l  capacity, f o r  'example the 
assaul t  on o r  k i l l i n g  o f  a policeman o r  fireman. 

Use o f  a deadly weapon. Because o f  use o f  a deadly weapon 
increases the 1 i k e l  ihood t h a t  someone w i  11 be in jured,  crimes are con- 
sidered more serious when a weapon i s  used i n  t h e i r  commission. I n  
Colorado, the  Class 4 fe lony o f  robbery i s  increased t o  a Class 3 
felony ifa deadly weapon i s  used. 

-Intent.  The purpose o f  the person comni t t inq the  cr ime i s  a 
s i g n i f i c a n t  f a c t o r  i n  the c l a s s i f i c a t i o n  o f  a crime. I n t e n t  means 
t h a t  a person i s  f u l l y  aware o f  the nature and possib le consequences 
o f  the a c t  he i s  about to comnit ( o r  t h a t  a reasonable man should know 
these th ings) and t h a t  he commits the a c t  w i l l i n g l y  and conscionably. 
The d i f fe rence  between murder i n  the f i r s t  degree and murder i n  the 
second degree i s  t h a t  the former i s  done a f t e r  thought, d e l i  beration, 
and done in ten t iona l l y ,  wh i le  the l a t t e r  i s  comnitted wi thout  
premeditation. 

The amount o f  money o r  property s to len  o r  damaqed. The greater 
the value o f  the items s to len  o r  damaged, the  more serious the 
offense. This i s  one d is t ingu ish ing  cha rac te r i s t i c  between the  va r i -
ous degrees of robbery and theft,  and a lso  crimes such as arson and 
cr imina l  mischief. I n  Colorado, c r imina l  mischief  i s  a Class 4 fe lony 
ifthe property t h a t  i s  damaged i s  valued a t  one hundred do1 l a r s  o r  
more; t h e f t  i s  a Class 4 fe lony i f  the i tem o r  items s to len  are valued 
a t  two hundred do1 l a r s  o r  more. 

V ic t im character is t ics .  Such th ings as the v i c t im 's  age, the  
mental, emotional, and ph.ysica1 condi t ion o f  the vict im, and the 
v ic t im 's  vu l  nerabi 1 ity' con t r ibu te  t o  the seriousness o f  the crimes. 
For instance, offenses such as rape and s e l l i n g  narcot ics  are  mare 
serious ifthe v i c t i m  i s  under a c e r t a i n  age. 

Number of persons a f fec ted by the crime. I f  a number o f  v i c -  
t ims are involved i n  the commission o f  a crime, i t  makes the cr imina l  
a c t  more serious than ifa s ing le  v i c t i m  i s  involved. 

P r i o r  record o f  offender. The punishment f o r  the comnission o f  
a crime by a person who has a p r i o r  fe lony  record o r  who has served 
p r i o r  pr ison t e n s  i s  usual ly  greater than fo r  a person who has no 



p r i o r  record. Taking i n t o  account the  v i o l e n t  and past  c r imina l  
behavior o f  an offender a1 lows f o r  increasing the punishment f o r  the 
hab i tua l  offender. 

H is tory  o f  Sentencinq o f  Offenders i n  Colorado 

The purpose o f  t h i s  sect ion i s  t o  provide a b r i e f  h i s t o r y  o f  
l e g i s l a t i v e  e f f o r t s  i n  Colorado t o  develop a sentencing procedure sys- 
tem and e f f o r t s  t o  c l ass i f y  various felony offenses and t o  assess pen- 
a l t i e s  f o r  v i o l a t i o n  o f  those offenses. This sect ion addresses on ly  
those procedures o f  sentencing which resu l  t i n  the incarcerat ion o f  
the - ffender. It does no t  address the a1 ternat ives t o  incarcerat ion 
which are ava i l  able, i n  c e r t a i n  circumstances, under the Criminal 
Code. It a lso does not  address the sentencing system as i t  re la tes  t o  
m i sdcmeanors o r  juveni  1 es . 

The sentencing o f  offenders i n  Colorado has been the subject  of 
considerat ion by nine d i f f e r e n t  Leg i s l a t i ve  Council study committees 
since 1961 -- the Criminal Code Comnittee i n  1961-62, the State I n s t i -  
tu t ions  Comni t t e e  i n  1963-64, the Organization o f  State Government 
Committee i n  1965, the Criminal Laws and Indeterminate Sentencing Com- 
mi t tee  i n  1966, the Comnittee on the Criminal Code i n  1968, the Com-
mi t tee  on Criminal Jus t i ce  i n  1972, the Comnittee on Criminal Just ice  
i n  1973, the Comnittee on Criminal Jus t i ce  i n  1974, and the Comnittee 
on Jud ic ia ry  i n  1975. A l l  o f  these comnittees recognized t h a t  the 
sentencing o f  offenders i s  one o f  the most important components of any 
e f fec t i ve  cr imina l  j u s t i c e  system. 

A l l  o f  the above-mentioned comni t tees noted t h a t  there were 
several problems w i t h  the then ex i s t i ng  sentencing procedures. One of 
these problems was the d i s p a r i t y  o f  sentences and the imposi t ion of 
long-term def  i n 1  t e  f i xed  sentences. D i spa r i t y  o f  sentences occurs 
when there are unequal sentences f o r  the same of fense o r  f o r  offenses 
o f  comparable seriousness, when a l l  o ther  fac to rs  are equal. Closely 
r e l a ted  t o  the problem o f  d i s p a r i t y  o f  sentences were the problems 
created by the long-term d e f i n i t e  f i x e d  sentences. The s ta tu to ry  
au thor i t y  f o r  judges t o  se t  sentences i s  1 imi ted t o  a minimum sentence 
and a maximum sentence; judges are permitted t o  se t  minimum and maxi- 
mum sentences anywhere w i t h i n  the s ta tu to r y  l im i t a t i ons .  When a judge 
imposes a sentence o f  n ine years and s i x  months t o  10 years, the sen-
tence i s ,  i n  e f fec t ,  a f i x e d  sentence. This method of sentencing i s  
said t o  cause problems i n  the r e h a b i l i t a t i o n  o f  the inmate and i n  the 
proper planning of programs t o  occupy the inmate's time. 

Consideration o f  A1 te rna t i ve  Sentencing Procedures 

Since 1961, several a1 terna t i v e  changes i n  the sentencing 
procedures have been considered by the var ious study comnittees. 



These a1 ternat ives are summarized below: 

1. Retention of the  status quo. The o l d  method o f  sentencing 
vested f u l l  author it.^ w i t h  the judqes - - t o  s e t  a sentence w i t h i n  the -
l i m i t s  o f  minimum a d  maximum sentences se t  by statute.  One exception 
t o  complete j u d i c i a l  au tho r i t y  i s  the sentencing t o  the s ta te  reforma- 
t o r y  where inmates do not  rece ive a minimum sentence. Judges could 
choose the i n s t i t u t i o n  o f  an offender's incarcerat ion.  

The p r i nc i pa l  argument fo r  r e t a i n i n g  t h a t  system was t h a t  
judges are probably the best  qua l i f i ed  persons t o  determine the 
of fender 's sentence a t  the t ime sentence i s  passed. Along w i t h  i n f o r -  
mation from a pre-sentence invest igat ion,  judges are c lose t o  the com- 
munit ies and can take f a c t s  about each case i n t o  considerat ion when 
imposing sentences. It was suggested t h a t  ifjudges l o s t  t h e i r  sen-
tencing author i ty ,  the pub1 i c  would not  rece ive adequate p ro tec t ion  
from offenders because offenders could be re1 eased before they should 
be released. 

2. I n d e f i n i t e  sentence. The concept of i n d e f i n i t e  sentencing 
was recomnended by the 1968 Criminal Code Committee. As the committee 
used the term, an i n d e f i n i t e  sentence would have no minimum sentence 
w i t h  a maximum sentence o f  up t o  the s ta tu to r y  maximum sentence. 
Judges would be able t o  impose a maximum sentence of less  than the 
s ta tu to ry  maximum. Colorado has had a program of i nde f i n i t e  sentenc-
i ng  a t  the s ta te  reformatory s ince the incept ion of t h a t  i n s t i t u t i o n  
i n  1889. The committee found that ,  i n  general, the experience w i t h  
t h i s  type o f  sentencing system had been successful and t ha t  there had 
been few d i s c i p l i n a r y  problems w i t h i n  the i n s t i t u t i o n .  

It was argued t h a t  i nde f i n i t e  sentencing would create severe 
d i s c i p l i n a r y  problems a t  the pen i ten t ia ry  because good t ime c red i t s  
would no longer apply. The 1968 committee found, however, t h a t  
i nde f i n i t e  sentencing a t  the reformatory ac tua l l y  improved i n s t i  tu-  
t i o n a l  d i s c i p l i n e  because inmates were aware t ha t  they could be 
paroled a t  any time. One o f  the condi t ions o f  parole e l i g i b i l i t y  i s  
good i n s t i t u t i o n a l  behavior. The 1968 committee a lso noted t h a t  there 
i s  l i t t l e  evidence t o  suggest a r e l a t i onsh ip  between an offender's 
length  of incarcerat ion and h i s  chance f o r  successful parole and ac- 
cepted soc ia l  behavior, and t h a t  long periods o f  incarcerat ion tend t o  
reduce chances f o r  successful parole. 

Opponents o f  i n d e f i n i t e  sentencing have based t h e i r  arguments 
on four points: (1 )  the  i n s t i t u t i o n s  and the parole board would have 
complete power o f  determining an offender's sentence; (2)  d i s c i p l i n e  
of inmates may become a serious problem; (3 )  the i n s t i t u t i o n s  need 
t ime t o  experiment w i t h  modified i n d e f i n i t e  sentencing before imple-
menting a complete program; and (4 )  the t r u l y  dangerous offenders w i l l  
eventual ly  have t o  be released because they w i  11 have served t h e i r  
maximum sentences. Despite these arguments the 1960 comnittee recom-
mended a system of i nde f i n i t e  sentencing. This recomnendation was 
never adopted by the General Assembly. 



3. Indeterminate sentencing. Simply defined, indeterminate 
sentencing means sentencing an of fender from one day t o  l i f e  imprison- 
ment. Colorado has had experience w i t h  the indeterminate sentence 
under the Sex Offenders Act. Indeterminate sentencing offers a l l  of 
the advantages of i nde f i n i t e  sentencing i n  the sense of being able t o  
release inmates a t  the po in t  when they are best  su i ted  fo r  release. 
I n  addi t ion,  the problem of hold ing the t r u l y  dangerous offender i s  
solved since, i n  theory, a l l  sentences could be l i f e  sentences. The 
major disadvantage t o  an indeterminate sentence i s  t h a t  prejudice of 
cor rect iona l  au tho r i t i e s  and par01 e o f f i c i a l s  may be involved i n  
determining the re1 ease o r  continued custody o f  ce r t a i n  offenders. 
Complete power o f  re leas ing offenders would be vested i n  the parole 
board. 

4. Other sentencing modifications. I n  add i t i on  t o  the three 
majei- changes i n  sentencing susgested above, some o f  the most recent 
1 egi s l  a t i  ve committees have considered o ther  proposals known var iously 
as " f ixed",  " f l a t " ,  "de f in i te " ,  o r  "determinate" sentencing. No for- 
mal recommendations concerning "determinate" sentencing were made by 
the committees. 

Theory o f  sentencing procedures. Past l e g i s l a t i v e  comnittees 
have recognized t h a t  sentencing, imprisonment, and parole are  a1 1 
par ts  of- a continuous cor rect iona l '  process, and past' l e g i s l a t i v e  ac- 
t i ons  have sought t o  coordinate the separate components of the correc- 
t i o n a l  process i n  order t o  achieve maximum resu l t s  w i t h  respect t o  the 
pro tect ion o f  soc ie ty  and the rehabi 1 it a t i o n  of offenders. 

Sentencing has been considered the key t o  a successful correc-
t i ons '  program by previous study committees. 

Even i f  the i n s t i t u t i o n s  and parole agency are 
s ta f f ed  w i t h  qua1 i f i e d ,  dedicated personnel and t h e i r  
programs are aimed a t  r ehab i l i t a t i on ,  the p o s s i b i l i t i e s  
o f  success are minimized if the method o f  sentencing 
used does not  permi t the parole au tho r i t y  t o  release an 
offender a t  the time t h a t  he i s  considered a good r i s k  
for  a r e t u r n  t o  society. Ifthe offender remains i n  the 
i n s t i t u t i o n  fo r  a longer per iod o f  time, the e f f ec t s  of 
the program are diminished o r  perhaps even completely 
negated. On the o ther  hand, i f  he i s  released from the 
i n s t i t u t i o n  before he i s  considered ready, then the pro- 
gram has l i t t l e  chance of being he lp fu l  and both society 
and the of fender are  losers. 

Conversely, i t  i s  doubtfu l  t h a t  much can be accom-
p l ished by a change i n  the method o f  sentencing ifac-
companying changes, as needed, are  not  made o r  a t  l e a s t  
i n i t i a t e d  i n  i n s t i t u t i o n a l  programs. I n  add i t i on  t o  a 
qua l i f i ed  f u l l - t ime  paro le  board, cor rect iona l  i n s t i -
tu t ions  and f a c i l i t i e s  must have q u a l i f i e d  and experi- 
enced professional  personnel on t h e i r  staffs, not  on ly  



t o  devel op and emphgsi ze rehabi 1 it a t i  on programs, but  
a lso t o  make evaluations and prepare the per t inen t  data 
needed by par01 e board members i n  making t h e i r  deci- 
s i  on$. 

(Crimi nal  Laws and Indetenni nate Sentencing, 
Colorado Leg i s l a t i ve  Counci 1 

Research Pub l i ca t ion  No. 113, 
December, 1966, pp. 25-26. ) 

The Colorado General Assembly appears t o  have accepted t h i s  
concept and has attempted t o  develop a coordinated system by t he  crea- 
t i o n  of a fu l l - t ime  paro le  board and by the  establishment, i n  1973, o f  
the  recept ion and diagnost ic program a t  the  penal i n s t i t u t i o n s .  The 
development of these programs appears t o  have paved the way f o r  the  
enactment of a modified form of indetermi nate sentencing. 

Indeterminate Sentencing Law -- 1973 

The 1972 Leg i s l a t i ve  Council Comnittee on Criminal Jus t i ce  
recomnended t he  enactment of a modified form o f  indeterminate sentenc- 
ing. The recommendati~n was adopted by the General Assembly i n  1973 
(Senate B i l l  No. 8, 1973 General Assembly). The law became e f f e c t i v e  
Ju ly  1, 1973. 

The indeterminate sentencing law i n  Colorado (Section 16-1 1-101 
(1) (b)  and Section 16-11-304, C.R.S. 1973) provides a form o f  inde-
terminate sentencing f o r  persons convicted o f  Class 4 and 5 fe lony 
v io la t ions.  I n  these cases the  sentencing cour ts  are t o  impose on ly  a 
maximum sentence, w i t h  no minimum imposed. The maximum sentence i s  t o  
be no less than one-th i rd o f  the  maximum provided by law up t o  the 
f u l l  maximum s ta tu to ry  sentence. The maximum sentence f o r  a Class 4 
fe lony i s  10 years and the  maximum sentence f o r  a Class 5 felony i s  
f i v e  years. The paro le  board i s  requ i red t o  review the matter  of 
parole o f  each inmate w i t h i n  n ine months o f  the inmate's a r r i v a l  and 
w i t h i n  each s i x  months thereafter. 

Impact of i n d e t e n i n a t e  sentencing. Data submitted t o  the 1975 
Comnittee on t h e p e n i t e n t i a r y  bv the Parole Board ind icated t h a t  the 
number of inmates w i t h  an indeterh inate  sentence a t  the pen i ten t ia ry  
increased from 11 percent of the populat ion on Ju l y  1, 1973, t o  
approximately 60 PerCeht o f  the populat ion on December 31, 1974. 
Thus, the percentage o f  paro le  app l ica t ions granted t o  parole hearings 
conducted has been decreasing s ince the  board i s  requ i red t o  conduct 
more hearings. 

The O f f i c e  o f  Research and Planning o f  the D i v i s i on  of Correc-
t i o n a l  Services estimated, i n  1975, t h a t  approximately 60 percent o f  
the  populat ion a t  the pen i ten t ia ry  i s  present ly  on an indeterminate 
sentence. More recent data from the 1977 Corrections Master Plan 
ind icates t h a t  47 percent o f  the offenders sentenced t o  the  department 
are sentenced f o r  Class 4 and 18 percent are  sentenced for  Class 5. 
Thus, 65 percent o f  offenders sentenced a re  sentenced t o  an indetermi- 



nate term. Data submitted as of May, 1978, i nd i ca te  t h a t  approxi- 
mately 68 percent of offenders sentenced a re  sentenced t o  an inde-
terminate term. Class 4 offenders serve an average length  of t ime o f  
16.18 months and Class 5 offenders serve an average length  of t ime o f  
12.70 months. 

Mandatory Sentencing Law -- 1976 

I n  1976, the  General Assembly enacted a mandatory sentencing 
law f o r  repeat offenders and offenders who comnit v i o l en t  crimes. The 
act, House B i l l  1111 (1976 Session), provided t h a t  ce r t a i n  repeat 
offenders and offenders who comnit v i o l e n t  crimes were not e l i g i b l e  
f o r  an indeterminate sentence i f  the offense was a Class 4 o r  Class 5 
felony. I f  the  offense fo r  which the person was being sentenced was a 
Clash 5 felony, the authorized minimum sentence sha l l  be not  less than 
one year imprisonment, and, ifa Class 4 felony, the authorized mini-  
mum sentence sha l l  be not  less than two years imprisonment. An analy- 
s i s  o f  the impact of House B i l l  1111 on populat ion i s  contained i n  the 
1977 Corrections Master Plan. 

Presumptive Sentencing Law -- 1977 

On June 3, 1977, the Colorado General Assembly enacted House 
B i l l  1589, "Concerning Criminal Procedures, and Prov id i  no f o r  D e f i n i t e  
and Uniform Sentencing". The a c t  was intended t o  e l iminate  disparate 
sentences which r e s u l t  from the  operat ion o f  the present system 
through accomplishment of the  fo l low ing  three primary purposes: 

1. 	 That those who have committed s im i l a r  crimes, i f  sentenced 
t o  imprisonment, would be sentenced for  s i m i l a r  lengths of 
time; 

2. 	 That the  sentence imposed i s  based upon the crime t h a t  was 
committed, and the  circumstances surrounding it; and 

3. 	 That offenders who are sentenced t o  imprisonment w i l l  serve 
the  sentence which i s  imposed by the  court, minus the good 
t ime which they can earn. 

Provisions o f  House B i l l  1589. Under the present sentencing 
system, a judge can sentence an offender from 10 t o  50 years for  a 
Class 2 felony, from 5 t o  40 years f o r  a Class 3 felony, from 1 day t o  
10 years for  a Class 4 felony, and from 1 day t o  5 years f o r  a Class 5 
felony, unless the offender fa1 1s w i t h i n  the mandatory sentencing law. 
H.B. 1589 abolishes these penal t ies  and subst i tu tes  a "presumptive 
sentence" of 7 1/2 years plus one year o f  parole fo r  a Class 2 felony, 
4 1/2 years plus one year of parole fo r  a Class 3 felony, 2 years plus 
one year of parole fo r  a Class 4 felony, and 18 months p lus  one year 
of parole f o r  a Class 5 felony. 

A person who has been convicted of a Class 2, Class 3, Class 4, 



o r  Class 5 felony s h a l l  be punished by impos i t ion  o f  the  "presumptive 
sentence" unless the  court, i n  i t s  d iscre t ion,  f i nds  t h a t  m i t i g a t i n g  
o r  aggravating circumstances a re  present and would j u s t i f y  impos i t ion  
o f  a lesser  o r  greater  sentence. The sentence so imposed s h a l l  not  
vary from the  "presumptive sentence" by more than 20 percent, except 
that,  i f  the person t o  be sentenced has prev ious ly  been convicted o f  a 
felony, the  cou r t  may increase by no t  more than 59 percent t he  pre-
sumptive sentence. The cou r t  must enter  on the  record o f  t he  case the 
spec i f i c  circumstances and fac to rs  which cons t i t u t e  the  reasons f o r  
increasi ng o r  decreasi ng the presumpti ve sentence. The "presumpti ve 
sentence" lengths were based on f i gu res  which were the actual  average 
time now served, p lus  1/3. 

Governor's veto. On August 9, 1977, the  Governor attempted t o  
veto House B i l l  1589. His s ta ted reasons a t  t h a t  t ime were: 

1. By lumping together, across the  board, each 
c lass  o f  felony based on the average t ime now served, 
the  b i l l  a r r i ves  a t  some very unwise proposed sentences. 

2.  . . .the prov is ions a1 lowing cu r ren t  p r i son  
inmates t o  e l e c t  t o  serve t h e i r  sentences under the  new 
law ... could lead t o  a mass exodus from the  s t a t e  peni- 
t e n t i a r y  next  Ju ly  ... . 
I n v a l i d i t y  o f  t he  Governor's veto. Questions concerning the 

v a l i d i t y  o f  the Governor's veto were r a i sed  i n  the  1977 in ter im.  This 
d i s p u t e  resu l ted  i n  the  submission o f  i n t e r r oga to r i es  t o  t he  Supreme 
Court. I n  December, 1977, the  sponsor o f  House B i l l  1589 and the 
leadership o f  the House and Senate requested the Governor t o  place two 
items on h i s  c a l l  f o r  considerat ion by the  l eg i s l a t u re :  

1. 	 Sentence lengths contained i n  the  b i  11 and a 

ref inement o f  the present c l a s s i f i c a t i o n  o f  

fe lonies;  and 


2. 	 Retroact ive app l i ca t i on  o f  the b i l l .  

The Governor f a i l e d  t o  p lace these items on h i s  c a l l .  On A p r i l  10, 
1978, the Supreme Court declared the  Governor's veto o f  House B i l l  
1589 i nva l i d .  The a c t  became law and was scheduled t o  become ef fec-
t i v e  on J u l y  1, 1978. 

Special session. The J u l y  1, 1978, e f fec t ive  date was estab-
l i shed  by the 1977 l e g i s l a t u r e  i n  order t o  provide t ime t o  evaluate 
the impl ica t ions of the b i  11 and t o  modify i t  i n  the  1978 Session if 
i t  proved necessary. Because o f  the  veto question and the Governor's 
f a i l u r e  t o  p lace the issue on h i s  c a l l ,  t h i s  per iod o f  sc ru t iny  was 
no t  u t i l i z e d .  On May 16, 1978, the Governor proclaimed t h a t  an 
extraordinary occasion had a r i sen  and now ex i s t s  and convened the 
l e g i s l a t u r e  i n  specia l  session on May 22. The extraordinary occasion 
was ".. . the r e s u l t  of changes i n  the s t a t e  sentencing system caused 
by the  enactment o f  House B i l l  1589, c rea t ing  serious inconsistencies 



i n  the admin is t ra t ion and app l i ca t ion  of the sentencing system; and 
the complexit ies of t h i s  matter  suggest t h a t  i t  should be examined i n  
depth dur ing the F i r s t  Regular Session of the Fifty-second General 
Assembly; ..." The purpose f o r  which the General Assembly was con-
vened was so le l y  for  the business o f  changing the e f fec t i ve  date o f  
House B i l l  1589. 

The F i r s t  Extraordinary Session enacted House B i  11 1001, which 
delayed the e f f e c t i v e  date of House B i  11 1589 u n t i l  A p r i l  1, 1979. 

HISTORY OF CLASSIFICATION OF OFFENSES 
AND CORRESPONDING PENALTIES I N  COLORADO 

1964 'qis l  a t i  ve Counci 1 Comni t t e e  Study 

I n  1964, a Colorado Leg i s l a t i ve  Council comnittee made a repor t  
f o l  1 owing a considerable study r e l a t i n g  t o  cr imina l  code rev is ions 
which recommended " c l ass i f i ca t i ons "  o f  offenses. The committee 
reported on page x ix,  Colorado Leqi s l a t i  ve Council Research Pub1 i-
cat ion  No. 98,' ~ovember, 1964, that :  -

L im i t a t i on  o f  t ime has a l so  precluded the committee 
from assessing the r e l a t i v e  seriousness o f  each offense. 
Proposed s ta tu tes were adopted wi thout  regard t o  the 
possib le penal ty each might provide. The committee 
agreed t h a t  the r e l a t i v e  seriousness o f  each offense 
should be assessed on ly  a f t e r  a l l  offenses were defined. 
Also, each offense should be labeled as t o  class, and 
the c l a s s i f i c a t i o n  should be dea l t  w i t h  i n  separate sec- 
t ions.  Felonies and misdemeanors were t en ta t i ve l y  
graded as fo l lows: . 

CLASS MINIMUM PENALTY MAXIMUM PENALTY 

Fel oni  es 

1 L i f e  impr i  somnent Death 
2 Not Less Than 1 Year L i f e  imprisonment 
3 Not Less Than 1 Year 20 Years 
4 Not Less Than 1 Year 15 Years 
5 Not Less Than 1 Year 10 Years 
6 Not Less Than 1 Year. 5 Years 

M isde-

meanors 


1 6 Months o r  $500 12 Months and $1,000 
2 3 Months o r  $250 6 Months and $500 
3 30 Days o r  $100 3 Months and $250 
4 No imprisonment o r  f i n e  30 Days and $100 
5 No imprisonment o r  f i n e  $100 



No minimum terns of imprisonment f o r  felonies, o ther  
than f o r  a c lass 1 felony, were se t  by the committee. 
However, the  minimum term should be f a i r l y  low so as t o  
g ive the cour t  the maximum choice i n  se lec t ing  the pen-
a l t y  t o  f i t  the offender. Also, because o f  the pos- 
s i b i l i  t y  o f  probation, h igh s ta tu to r y  minimum penal t i e s  
a re  almost meaningless. 

The 1964 committee reconnended t h a t  "... a l e g i s l a t i v e  c m i  t-
tee be created upon the  adjournment o f  the 1965 Regular Session f o r  
the purpose o f :  ... 2) Preparing a r a t i o n a l  c l a s s i f i c a t i o n  o f  pen- 
a l  t i e s  and grading the offense accordingly; ..." 
1969-70 Leqal Services Commi t t e e  D r a f t  of Criminal Code 

From 1965 t o  1970, very l i t t l e  l e g i s l a t i v e  ac t i on  occurred i n  
t he  area of c l a s s i f i c a t i o n  o f  offenses. I n  1969-1970, the Committee 
on Legal Services employed r e t i r e d  Supreme Court Chief Jus t i ce  0. Ot to  
Moore as a consul tant  t o  prepare a codif ied, systematic "cr imina l  
code" for  considerat ion by the General Assembly. An advisory commit- 
tee met w i t h  Jus t i ce  Moore p e r i o d i c a l l y  t o  review the  work product and 
t o  make substantive recommendations. This e f f o r t  resu l ted i n  the  
in t roduc t ion  of Senate B i l l  262 ( the  Colorado Criminal Code) i n  the 
1971 Session. The b i l l  was d ra f t ed  and introduced as a "code' i n  an 
attempt t o  govern the const ruct ion o f  and punishment f o r  any offense 
defined i n  any s ta tu te  o f  t h i s  s t a te  which was comnitted a f t e r  the 
e f fec t i ve  date (Ju ly  1, 1972). 

One o f  the  express purposes of the  b i l l ,  i n  Section 40-1-102 
( 3 ) ,  C.R.S. 1963, was "To d i f f e r e n t i a t e  on reasonable wounds between 
serious and minor offenses, and prescr ibe penal t ies  which are propor- 
t i ona te  t o  the seriousness of offenses, and which permit  recogni t ion 
o f  d i f fe rences i n  rehabi 1 it a t i o n  p o s s i b i l i t i e s  as between ind iv idua l  
offenders;". Offenses under the b i l l  were d iv ided i n t o  ten  classes. 
There were f i v e  classes o f  fe lonies,  three classes o f  misdemeanors, 
and two classes o f  pe t t y  offenses. As introduced, the b i l l  provided 
f o r  the  fo l low ing  penal t ies  f o r  each fe lony class: 

-Class Minimum Sentence Maximum Sentence 

1 L i f e  Imprisonment Death 
2 Ten Years F i  f t y  Years 
3 F ive  Years Twenty-f i v e  years 
4 One Year Ten Years 
5 One year, o r  one thou- F ive  Years, o r  f i f t een  

sand d o l l a r s  f i ne  thousand do1 1 ars f i ne  

Unfortunately, very few records o r  minutes o f  the meetings were 
maintained t o  r e f l e c t  the work o r  the t h i nk i ng  of the advisory comni t-
tee. Thus, there i s  no i nd i ca t i on  as t o  the ra t i ona le  of the dra f ters  
behind t h i s  p a r t i c u l a r  c l a s s i f i c a t i o n  system. The comments t o  t h i s  
p a r t i c u l a r  section, which were prepared by Jus t i ce  Moore, state: 



The classifications of felonies and misdemeanors con-
tained in 40-1-105 to 40-1-107 are patterned, w i t h  some 
variations, after the New York Code (art icle 15). The 
Model Penal Code classifies offenses i n  ar t ic le  6. In 
the Michigan proposal the committee recommends adoption
of three classes of felonies, three classes of misde- 
meanors, and for lesser offenses a classification called 
"violations". However, both Model Penal Code and the 
Michigan proposal are involved with indeterminate sen- 
tence provisions and are thus not  very helpful as 
models. ...During the sessions of the Advisory Comni t tee 
a number of suggestions for change i n  the minimum and 
maximum sentences authorized I n  the different classes of 
felonies, as we1 1 as misdemeanors, were considered, b u t  
the final consensus view of those participating i s  
represented by the sections t o  which this comnent i s  
directed. 

The New York Code [FlcKinneyls Consolidated Law of New York, 
(Penal Law 55-05)] provides f o r  five classes of felonies and three 
classes of misdemeanors. I t  may be assumed that the drafters of S.B. 
262 relied on this code as a model, and attempted t o  place a1 1 
offenses within these five classes. Under Colorado law prior to S.B. 
262, separate sentences were prescribed individually in the statutory
sections that defined the offenses. The implied purpose of the clas- 
sification system designed i n  S.B. 262 i s  to provide a method for 
tying offenses into a sentencing structure where the sentences for a l l  
offenses are set forth in one place. I t  apparently i s  premised on the 
view that the length and nature of the sentence rest in part upon the 
seriousness of the crime and not  just on the character of the 
offender. This effort t o  rationalize and place crimes into classes 
resulted in the reduction of distinctions between crimes t o  a rela-
tively few categories. There is ,  of course, an arbitrary element 
involved in the selection of five categories of felony offenses, o r  
any other number of  categories or classes. No written rationale for 
selecting the five classes of felonies has been found, other than the 
statement that the five categories in the New York law were selected 
as a starting point. 

S.B. 262 -- 1971 Session 

During the 1971 Session, the maximum sentence for a Class 3 
felony was amended in the Senate and the 25 year maximum was changed 
t o  a 40 year maximum. The sentences for a Class 4 felony were amended 
by the House t o  provide that the minimum sentence i s  "One year impris- 
onment, or two thousand dollars fine" and the maximum sentence i s  "Ten 
years imprisonment, or thirty thousand do1 lars fine, or both." These 
amendments were accepted by the General Assembly, and the bill was 
adopted on April 28, 1971, and became effective July 1 ,  1972. 



Indeterminate Sentencing Law -- 1973 

In 1973, the  General Assembly enacted an indeterminate sentenc- 
i n g  provision f o r  Class 4 and Class 5 fe lon ies  (Senate B i l l  8, 1973 
Session). The a c t  provided t h a t  i n  Class 4 and Class 5 fe lonies  no 
minimum sentence f o r  imprisonment sha l l  be entered but t h e  cour t  s h a l l  
impose only a maximum sentence which s h a l l  be no more than t h e  maximum 
sentence provided by law f o r  v i o l a t i o n  of t h e  s t a t u t e  involved, and 
w h i c h  s h a l l  be no l e s s  than one-third of t h e  maximum sentence. 

Accordingly, the penalty c l a s s l f i c a t i o n  s t a t u t e  was amended i n  
1974 t o  r e f l e c t  this indeterminate sentencing law. Senate B i l l  53 
(1974 Session) amended t h e  penal t i e s  f o r  Class 4 and Class 5 fe lonies  
a s  follows: 

Class - Minimum Sentence Maximum Sentence 

4 One year DAY Ten years  o r  t h i r t y  
(SUBJECT TO THE PRUVISIONS OF thousand d o l l a r s  
SECTIONS 39-11-101 (1)  (b)  AND f i n e ,  o r b o t h  
39-11-304 (2)  ( a ) ,  C.R.S. 1963), 
o r  two thousand d o l l a r s  f i n e  

One year DAY Five years ,  o r  f i  f- 
(SUBJECT TO THE PROVISIONS OF teen thousand dol- 
SECTIONS 39-11-101 l )  (b)  AND l a r s  f i n e ,  o r  both 
39-11-304 ( 2 )  ( a ) ,  C.R.S. 1963), 
o r  one thousand d o l l a r s  fine 

Mandatory Sentencing Law -- 1976 

As descr i  bed previously, the General Assembly, i n 1976, enacted 
a mandatory sentencing law f o r  repeat  offenders and offenders who com- 
m i t  v io len t  crimes. Accordingly, the penalty sec t ions  f o r  Class 4 and 
Class 5 fe lonies  were amended by House B i  11 11 11 t o  r e f e r  t o  these 
mandatory sentencing provisions. The amended law i s  a s  follows: 

Class - Minimum Sentence 

4 One day (Subject t o  the provi- 
s ions  of sec t ions  16-11-101 (1 )  
(b )  and (1)  (d ) ,  16-11-304 (2)  
( a ) ,  AND 16-11-309, C.R.S. 1973), 
o r  two thousand d o l l a r s  f i n e  

One day (Subject t o  t h e  provi- 
s ions  of sec t ions  16-11-101 (1)  
(b)  and ( 1 ) ( d ) ,  16-11-309, 
C.R.S. 1973), o r  one thousand 
d o l l a r s  f i n e  

Maximum Sentence 

Ten years,  o r  
t h i r t y  thousand 
d o l l a r s ,  o r  both 

Five years,  o r  
f i f t e e n  thousand 
d o l l a r s ,  o r  both 



Present Law 

The cur rent  law (Section 18-1-105, C.R.S. l973), as amended 
from 1970 through 1976, i s  set  f o r t h  below: 

18-1-105. Felonies c lass i f i ed ,  penal t ies.  (1)  Fel- 
onies are divid-o f i ve  classes which are d i s t i n -
guished from one another by the fo l lowing penal t ies 
which are authorized upon convict ion:  

-Class Minimum Sentence Maximum Sentence 

1 	 L i f e  imprisonment Death 

2 	 Ten years F i f t y  years 

3 	 F ive years For ty  years 

4 	 One day (Subject t o  the pro- Ten years, o r  
v is ions of sections 16-1 1-101 t h i r t y  thousand 
(1 (b )  and (1 )  (d), 16-11-304 d o l l a r s  f ine,  o r  
( 2  (a) ,  and 16-11-309, C.R.S. both1 

1973), o r  two thousand do1 1 ars  
f i n e  

5 	 One day ( S u b j e c t t o t h e p r o - F ive years, o r  
v is ions o f  sect ions 16-11-101 f i f t e e n  thousand 
(1 )  (b)  and (1 )  (d), 16-11-304 do l l a r s  fine, o r  
(2)  (a), and 16-11-309, C.R.S. both 
1973), o r  one thousand do1 l a r s  
f i n e  

House B i l l  1589 - Presumptive Sentencing -- 1977 

On A p r i l  1, 1979, House B i l l  1589 i s  scheduled t o  become effec- 
t i ve .  This ac t  w i l l  repeal and reenact Section 18-1-105, C.R.S. 1973, 
and w i l l  provide f o r  the fo l low ing  penal t ies  f o r  each c lass o f  felony: 

18-1-105. Felonies c lass i f i ed ,  presumptive pen-
a l t i e s .  (1)  Felonies are  d iv ided i n t o  f i v e  classes 
m a r e  d is t ingu ished from one another by the fo l low-
i n g  presumptive penal t ies  which are authorized upon con- 
v i c t ion :  



Class - Presumptive Sentence 

1 Life imprisonment or  death 

2 Seven and one-half years plus 
one year of parole 

3 Four and one-half years plus 
one year of parole 

4 Two years plus one year of 
parol e 

5 Eighteen months plus one year 
of parol e 

A person who has been convicted of a Class 2, Class 3, Class 4, 
o r  Class 5 felony shall  be punished by the imposition of the presump- 
t i v e  sentences s e t  for th above, unless the court, i n  i ts  discretion, 
f i n d s  t ha t  mitigating or  aggravating circumstances a re  present and 
would jus t i fy  imposition of a lesser  or  greater  sentence than the pre- 
sumptive sentence. If the court imposes a sentence other than the 
presumptive sentence, the sentence so imposed shall  not vary from the 
presumptive sentence by more than twenty percent and shall  be for  a 
def ini te  term. If  the person to  be sentenced has previously been con- 
victed of a felony the court may increase the presumptive sentence by 
not more than f i f t y  percent. 

Comnittee Consideration of 
t l a s s i f i ca t ion  of Felonies 

Colorado's Felony Classification System 

As s e t  for th i n  a previous section of this report, the present 
Colorado felony classif icat ion system was enacted w i t h  the Colorado 
Criminal Code (effect ive July 1, 1972) which, i n  t u r n ,  was patterned 
a f t e r  the New York Code and the Model Penal Code. The purpose of 
establishing the felony classif icat ion system was to  d i f fe rent ia te  
between the seriousness of various offenses and to  prescribe various 
penalties based upon this seriousness. As noted previously in this 
report, an exact expression of 1 egi s l a t ive  intent  concerning why cer- 
t a in  crimes were assigned to the various classes of felonies is  not 
available. 

I t  may be assumed tha t  the leg is la ture  had in mind two major 
components (harm and culpabi 1 i t y )  of crime seriousness when i t  
assigned a particular crime to  a felony class.  The degree of injury 
caused or  risked may be considered the primary factor  i n  the determi- 
nation of the seriousness of the crime; for  example, i n  assaul t  or 



rape cases, the more serious the  harm done, the greater  the penal ty 
f o r  the  crime. The degree of the  offender's c u l p a b i l i t y  may a lso 
determine the seriousness o f  the offense. The c r i t e r i a  f o r  determin-
i n g  the  l eve l  of an offender's c u l p a b i l i t y  depends upon whether h i s  
ac t ions are e l t h e r  In ten t iona l ,  reckless, negl igent, o r  accidental.  

Over the years, the General Assembly has revised the  crimes 
w i  t h i  n the various c l  asses of f e l  oni es , dependi ng upon the moral 
t r a d i t i o n s  and changing standards of the tlme. For example, the pen-
a l  t y  for  possession o f  dangerous drugs was reduced (placed i n  a 1 ower 
c lass of crimes), whi le a t  the same t ime the penal ty f o r  the comnis-
s ion of various crimes w i t h  a deadly weapon was increased (placed i n  a 
higher c lass o f  crime). Although the c l a s s i f i c a t i o n  scheme has been 
changed from t ime t o  t ime by ad jus t ing  various crimes w i t h i n  the f i v e  
classes, the  system remains bas i ca l l y  the same as when i t  was estab-
l i shed  i n  1971. 

Current ly the s ta te  of Colorado has approximately 252 c lass i -
f i e d  fe lon ies  which a re  contained i n  the  s ta tu tes and which are 
d iv ided i n t o  f i v e  classes. A s ta tu to ry  search o f  a l l  c l a s s i f i e d  f e l -
onies conducted by the Leg i s l a t i ve  Council s t a f f  i n  May, 1978, i n d i -
cates t h a t  there are  f i v e  separate fe lonies i n  Class 1, 14 separate 
fe lon ies  i n  Class 2, 29 separate fe lonies i n  Class 3, 69 separate fe l -  
onies i n  Class 4, and 134 separate fe lonies i n  Class 5. This survey 
provides the  Colorado Revised Statutes 1973 c i t a t i o n  and a b r i e f  de-
s c r i p t i o n  of each offense. This survey i s  attached as Appendix A. 

Penal t ies establ ished f o r  the var ious classes. Under present 
law there i s  a wide ranqe of pena l t i es  which can be hposed fo r  the  
various crimes wlthin-each fe lony class. For v i o l a t i o n  o f  a Class 2 
felony, an offender could be sentenced from a minimum of 10 years t o  a 
maximum o f  50 years; f o r  v i o l a t i o n  o f  a Class 3 felony, the penalty 
ranges from a minimum o f  f i v e  years t o  a maximum o f  40 years; f o r  
v i o l a t i o n  o f  a Class 4 felony, the penal ty ranges from one day t o  10 
years (an indeterminate term); and f o r  v i o l a t i ons  o f  a Class 5 felony, 
the  penal ty ranges from one day t o  f i v e  years (an inde ten ina te  t e n ) .  

Penal t i e s  imposed. Recent in format ion submitted t o  the  commit- 
tee by the Department o f  Correct ions concerning an analysis of sen-
tences- given i n  F isca l  Year 1977-78 ind ica tes  t h a t  the average minimum 
penal t y  fo r  both indetermi nate and determinate sentences imposed f o r  
Class 2 fe lonies ranges from 10 years t o  30 years, and t h a t  the maxi- 
mum penal ty ranges from 15 years t o  50 years. The average minimum 
penal ty fo r  both indeterminate and determinate sentences imposed f o r  
Class 3 fe lon ies  ranges from 3.2 years t o  11.6 years and the maximum 
penal ty imposed ranges from 7 years t o  27.5 years. The average mini- 
mum penal ty f o r  both indeterminate and determinate sentences imposed 
f o r  a Class 4 fe lony ranges from O years t o  7 years, and the maximum 
penal ty ranges from 3.6 years t o  10 years. The average minimum pen-
a l  t y  f o r  both indeterminate and determinate sentences imposed fo r  a 
Class 5 felony ranges from 0 years t o  0.8 years, and the  maximum 
ranges from 1.9 years t o  5 years. 



DEPARTMENT OF CORRECTIONS 

AtIALYSIS OF SElrlTEYCES GIVEN 

I nde- 
term- 

Qffense - i nate  

i ;to :.lurtler - . 
1s to Kidnapping - 
2nd' Murder 6 
Cr im ina l  consp i racy  
t o  co~nrni t c l a s s  I 1 
1st '  Kidnapping 1 
1st '  Sexual Assau l t  - 
At tempt t o  comnit  
c l a s s  I - 
I s  to Assall1 t 7 
Aggravated Robbery 45 
1s t '  Sexual Assau l t  7 
7 r  I Surq la ry  o f  
dwe l l  i ng 19 
1st '  Bu rg la ry  7 
1 s t "  Arson 2 
Chi l d  Abuse 1 
Conspi racy  t o  commit 
c l a s s  I 1  - 
Sexual Assau l t  on 
C h i l d  1 
Ho ld ing  Hostaqes - 
Attempt t o  commit 
c l a s s  I 1  - 
Assau l t  d u r i n g  escape - 
2nd" Forgery 5 2 
2nd" Assau l t  3 0 
Robbery 7r) 
Thef t (c1ass I V )  5 2 
2nd" B u r g l a r y  21 '7 
2nd" Kidnapping 8 
Mans1 aughter  17 
2nd" Sexual Assau l t  16 
Conspi racy  t o  commi t 
c l a s s  I 1 1  13 
Veh icu la r  Homicide 5 
3rd' Sexual Assau l t  4 
2nd' Arson 6 
At tempt t o  commit 
c l a s s  I 1 1  11 
Sexual Assau l t  on 
c h i l d  15 
Cr im ina l  m iscb ie f  17 
Fraud by Cbeck 7 
Escape 3 

Avg . 
max. -- 

- - 
12.3 

11.0 
12. '7 - 
- 

13.7 
9.2 
7.9 

lq .3  
9.5 

17.5 
12.0 

- 

12.0 - 
- - 
6. C1 
6.9 
6.0 
8.2 
6.0 
8.1 
8.2 
6.2 

6.6 
4.6 
2. r) 
6.3 

6.4 

7. r) 
4.3 

3.1 
13.9 

Deter-  
mi n a t e  

15 
1 

15 

4 
2 
1 

1 

2 2 
7 7 
3 r) 

19 
6 - 
2 

2 

2 
1 

1 
1 

9 
2'7 
25 
19 
4 9 

4 
1 
4 

3 
1 
1 - 
5 

2 
1 

2 
3 

Avg . 
min. - 
1 i f e  
1 i f e  

14.4 

33.2 
31 .? 
27.3 

1q.q 

11.9 
12.0 
14.3 

11.3 
7.3 - 
8.5 

6.r) 

13.4 
4.5 

5.3 
3. '7 

4.5 
4. r) 
4.3 
4.5 
4.3 
4.7 
3.5 
5.2 

3.3 
3. r )  
5. '7 - 
5.q 

4.0 
9.0 

4.0 
4.r) 

Avrl 
Illax. - T o t a l  

l i f e  15 
1 i fe 1 

A ~ B  
min. - 
1 i f e  
1 i f e  

in. 3 

3q. F 
20.8 
27.9 

1'7.0 

9.3 
7.9 

11.6 

5.7 
3.7 

'7 
5.7 

6. q 

6.9 
4 . 5  

5.0 
8.0 

.7 
1.6 
1.1 
1.2 

.8 
1.6 

.2 
1 .9 

.6 
1.3 
1 .'l 

1.6 

,5 
.6 

r) 

?I Q 

Avcl. 
max. - 
l i f e  
1 i f e  

23.7 

41.2 
3n. 7 
50.9 ' 

15.q 

1f5.q 
14.3 
19.q 

15.6 
lr). 7 
12.5 
15.7 

37.5 

17.6 
8.5 

7. fl 
10.3 

6.3 
6.9 
6. F 
8.3 
6.3 - 
8.1 
8. r) 
6.7 : 

6.5 
5.5 
3.6 
6.3 

7.1 

7.1 
4.7 

13: S 



As can be seen from Table 1 r the range of sentences imposed f o r  
v io la t i on  of trimes w i th in  each class varies greatly. For example, 
the average m inihllm penal t y  f o r  both determi nate and indetenni nate 
sentences imposed i n  Class 3 ranges from 3.2 years (1 s t0  burglary) t o  
11.6 years (1st' sexual assault). The wide range o f  sentences imposed 
w i th in  each class o f  felony has l e d  t o  c r i t i c i s m  o f  House B i l l  1589. 
Since the presinnptlve sehtehce f o r  each class of felony established by 
the b i l l  was based on the average length of time served for  those con- 
v ic ted o f  a l l  crimes w i t h i n  each class plus 1/3 good time, those who 
c r i t i c i z e  the 0911 maihtain tha t  the presumptive sentence i n  the b i l l  
w i l l  be un fa i r  ( w i l l  increase t h e i r  sentence) t o  some offenders i n  the 
class and w i l l  be generous ( w i l l  decrease t h e i r  sentence) t o  other 
offenders i n  the class, based on the avai lab le data concerning sen-
tences imposed f o r  v i o l a t i o n  o f  a pa r t i cu la r  crime rather  than the 
class o f  felony w i th in  which the crime f a l l s .  I n  other words, under 
House B i l l  1589, the penalty f o r  each class o f  felony i s  based on what 
i s  thought t o  be the current average length of confinement (plus 1/3) 
t o r  a l l  crimes w i th in  that  class during the past Several years. How-
ever, ins ide each class o f  f e low ,  cer ta in  crimes have h i s t o r i c a l l y  
received a lower o r  higher period o f  confinement than the average. 

This i n a b i l i t y  of House 8111 1589 t o  handle exceptions and 
variances i s  considered by some t o  be a f law o f  the b i l l .  Some per- 
sons maintain tha t  i t  i s  imperative tha t  the sentencing categories 
r e f l e c t  the abi 11 t y  t o  keep the exceptional l y  dangevous ind iv idual  s 
res t r i c ted  from society a9 wel l  as insure tha t  inordinate harsh sen& 
tencing not be impased f o r  lesser types o f  offenders. Given the pre- 
sumptive sentencing system o f  House B i l l  1589, i t  i s  argued tha t  the 
present c lass i f i ca t i on  system should be a l tered -- some crimes be 
moved up o r  down or  move classes be created -- t o  br ing  the presump-
t i v e  sentence m r e  i n t o  1 ine  w i th  the h i s to r i ca l  treatmeht o f  those 
crimes. 

Proposed Changes t o  Classif ' tcation System 

With the above c r i t i c i s m  and background i n  mind, the committee 
sought and received several suggestions on how t o  accomplish the 
rec lass i f i ca t ion  o f  fe lonles w i th in  the concept o f  presumptive sen-
tencing. Sumnarized below are some o f  the ideas presented t o  and dis- 
cussed by the cormtittee concerning the rec lass i f i ca t ion  of felonies. 

pathet ical  felorw c lass i f i ca t i on  system. I n  order t o  ass is t  
c ia ry  Committee, the Colorado Divis ion o f  Criminal Just ice 

developed a hypothetical felony c lass i f i ca t i on  system (Appendix 0)  
based upon a statewide survey o f  cr iminal  j u s t i c e  practioners, which 
was design'ed t o  assess the perceived seriousness o f  felonies i n  Colo-
rado. The responses obtained from t h i s  survey were then compared w i th  
the ex is t ing felony c lass i f i ca t i on  system t o  determine where d i f f e r -  
ences existed. The responses were grouped together on a scalar ser i -
ousness continuum, and tentat ive d iv id ing  points i n  the seriousness 
scale were ident i f ied, as establishing the d i f ferent  classes of fel-
onies. Some adjustments weke made i n  order t o  take i n t o  account 



i nca rce ra t ion  date from the Colorado Department of Corrections. These 
d i v i d i n g  po in ts  then became the  d i v i s i ons  of the d i f f e r e n t  classes o f  
fe lonies.  Because Class 5 fe lonies he ld  more than h a l f  the offenses 
and contained some i n t e rna l  inconsistencies, a s i x t h  fe lony category 
was added. 

The l i m i t a t i o n s  o f  t h i s  survey were ou t l i ned  f o r  comnittee mem- 
bers by the  D iv i s ion  of Criminal Just ice.  The survey was sent t o  a 
t o t a l  o f  720 persons; r e p l i e s  were received from 212 o f  these persons, 
a response r a t e  o f  approximately 29 percent. Wi th in  the  spec i f i c  
subgroups o f  these professionals, the  r a t e  o f  response ranged from 13 
percent t o  59 percent. These low response ra tes  leave open t o  ques-
t i o n  the degree o f  representat iveness o f  the groups pol led, and t he  
caveat t h a t  the  r e s u l t s  be used w i t h  a great  deal of caution, recog-
n iz ino  t h a t  d i f f e r e n t  r e s u l t s  may have been produced w i t h  a h igher 
response rate.  

Recomnendations from the  At torney General. Another suggested 
change i n  t he  felony c lassSf ica t ion system was recomnended by the  
Attorney General. Recent Colorado Supreme Court cases have held t h a t  
t he  s t a t e  l e g i s l a t u r e  cannot c o n s t i t u t i o n a l l y  se t  the  penal ty f o r  
assau l t  h igher than the  penal ty f o r  an attempted homicide when the  two 
crimes a re  committed w i t h  the same mental i n t e n t  and d i f f e r  on ly  i n  
the  r e s u l t  caused ( 1 . .  the  death o r  i n j u r y  o f  the v ic t im) . l /  I n  
1 i g h t  o f  these ru l ings,  the Attorney General made the f o l  lowing Fecom- 
mendations: 

Manslaughter should be r e c l a s s i f i e d  as a Class 3 felony; 

C.R.S. 1973, 18-3-105 (1) (b), de f i n i ng  c r im ina l l y  negli-
gent homicide as inc lud ing  one who ac ts  i n  the unreasonable 
good f a i t h  b e l i e f  t h a t  he i s  j u s t i f i e d ,  should be included 
i n  the d e f i n i t i o n  of manslaughter as a Class 3 felony; 

Cr im ina l l y  neg l igent  homicide should be classed as a fe lony 
ra the r  than a misdemeanor; 

C.R.S. 1973, 18-2-101 (5), regarding cr imina l  attempt t o  
commit a Class 3, 4, o r  5 felony, should be amended so t h a t  
those attempt crimes a re  punished a t  the  same l e v e l  as the 
substantive crimes. 

Recommendations from the  D i v i s i on  o f  Adul t Par01 e. Another 
group o f  suggested changes t o  the fe lony c l a s s i f i c a t i o n  system was 
proposed by the Colorado D i v i s i on  o f  Adu l t  Parole, which proposed the 
c rea t ion  o f  a new fe lony Class 3B, which would conta in  present Class 4 

-l i m l e t t , 573 P.2d 94 
(Colo. 1977); People v. on toy-010. 1978); and 
People v. Watkins, No. 21914 (Colo. Oct. 23, 1978). 



and Class 5 fe lonies which the D i v i s i on  o f  Adul t  Parole suggests 
should be upgraded i n t o  a more serious felony class. The fo l lowing 
l i s t  contains these suggested changes2 

Proposed Class 3B 
(Presently Class 4) 

C.R.S. 	 1973 

C i t a t i o n  


Robbery 
Manslaughter 
2nd Degree Sexual Assault 
2nd Degree Assault 
2nd Degree Kidnapping 

Escape 
Attempt t o  Comni t Class 3 
Sexual Assault on Chi ld  
Conspiracy t o  Comnit Class 3 
3rd Degree Sexual Assault 

Ex to r t ion  
Possession o f  Weapon by Previous Offender 
I n t im ida t i ng  a Witness 
Vehicular Homicide 
2nd Degree Arson 

Proposed Class 3B 
(Presently Class 5)  

Possession o f  a Weapon by Previous Offender 
Menacing 
Ch i ld  Abuse 
Vehicular Assault 

Recommend,il$i ons ,,from, the Colorado Pub1 ic Defender. The Colo- 
rado State Publ ic  Defender suggested the enactment of a b f l l  t o  reduce 
the felony c lass i  f i c a t f  on fo r -  f i r s t  and second degree assaul t  when the  
crime t h a t  has been comnitted i s  performed wi thout  del iberat ion,  under 
the  heat of passion, and as a r e s u l t  of a h igh ly  provoking ac t  by the 
vict im. 

Recom,end.ation~ o f  Colorado,, D i s t r i c t  Attorneys Counci 1 (CDAC). 
The CDAC recommended t h a t  the l e g i s l a t u r e  e i t h e r  rec lass i f y  offenses 
w i t h i n  the exf s t i ng  classes o r  create add i t i ona l  c lass i f i ca t ions ,  par-
t i c u l a r l y  as concerns v i o l e n t  offenses. One suggestion was t o  include 
sentence enhancements f o r  such th ings as use o f  a f i rea rm i n  the com- 
mission o f  a felony, serious bod i l y  i n j u r y ,  and p r i o r  fe lony record. 

Specifica l  1y , the CDAC proposed t ha t  second degree burglary 



should be separated from the o ther  Class 3 felony offenses. The CDAC 
a lso recomnended t h a t  the Leg i s l a t i ve  Council s t a f f  conduct a study of 
the Class 4 and Class 5 offenders released o r  discharged dur ing the 
f i r s t  n ine months of t h i s  year, on a case-by-case basis. The pa r t i c -  
u l a r  offenses could then be placed w i t h i n  the c l ass i f i ca t i on  which 
most near ly  equals one another i n  terms of t ime served. 

Recomnendations of Colorado Bar Association. The Colorado Bar 
Associat ion (CBA) reconended t h a t  the cur rent  review of crime c lass i -  
f i c a t i o n  be broadened, and instead of r e l y i n g  so le l y  upon s t a t i s t i c a l  
i npu t  on the average o r  range o f  t ime served f o r  a p a r t i c u l a r  crime, 
considerat ion be given t o  many other  factors. I n  considering crime 
c l ass i f i ca t i on ,  the CBA proposes t h a t  there should be a balance 
between the crime i t s e l f ,  the offender, soc ia l  pol icy,  aggravating o r  
m i  ti ~ d t i n g  circumstances, and other re levant  factors. 

It i s  the b e l i e f  o f  the CBA t h a t  a major f l aw  i n  House B i l l  
1589 i s  the lack o f  any attempt t o  deal w i t h  the problem of c l ass i f i -  
ca t ion  of crimes. There must be a review and study of crime c l a s s i f i -  
ca t i on  based upon a number of fac to rs  and not  merely upon s t a t i s t i c s  
which reveal the t ime which has been served i n  the past  fo r  a given 
crime. Such a study w i l l  take considerable e f f o r t  and be t ime consum- 
i ng. 

To accomplish t h i s  review, the CBA proposed the establishment 
o f  a Sentencing Review Comnission, w i t h  guidel ines establ ished by the  
1 egi  s l  ature. 

The CBA fu r ther  recommended t h a t  such a comnission be estab- 
1 ished f o r  a def ined term, and whose existence, except upon a showing 
of extraordinary condit ions, should not  be extended. Subsequent 
review o f  the commission's work could be accomplished by per iod ic  
repor ts  t o  the l e g i s l a t u r e  by the Department o f  Correct ions o r  such 
other department o r  agency designated by the  leg is la ture .  The CBA 
recognizes the cos t  f a c t o r  inherent  i n  such a proposal and urges the 
use o f  ex i s t i ng  government agencies, departments, o r  branches which 
could be d i rec ted  t o  take on such endeavor wi thout  es tab l ish ing addi- 
t i o n a l  bureaucratic structures. 

Comni t t e e  recomendati  ons. The c o m i  t t e e  makes no recomenda- 
t i o n s  concerning the aforementioned proposed changes r e l a t i n g  t o  
Colorado's felony c l a s s i f i c a t i o n  system. 

Comnittee Consideration of Sentence Lenqths 

As ind icated ea r l i e r ,  a judge can now sentence an offender from 
10 t o  50 years fo r  a Class 2 felony, from 5 t o  40 years for  a Class 3 
felony, from 1 day t o  10 years f o r  a Class 4 felony, and from 1 day t o  
5 years f o r  a Class 5 felony. House B i l l  1589 abolishes these pen- 
a l t i e s  and subst i tu tes  a presumptive sentence of 7-1/2 years plus one 
year of parole f o r  a Class 2 felony, 4-1/2 years p lus  one year of 



pavole for a Class 3 felohy, 2 years plus one yeav of parole f o r  a 
Class 4 felony, and 18 months plus one year of parole for  a Class 5 
felony. 

A person who has been convicted of a Class 2, Class 3, Class 4, 
or Class 5 felony shall  be punished by imposition of the presumptive 
sentence unless the court, i n  i t s  discretion, finds tha t  mitigating or 
aggravating circumstances are  present and would just i  fy imposition of 
a lesser  or  greater smtence. The sentence so imposed shall  not vary 
from the presumptive sentence by more than 20 percent; except that ,  i f  
the person t o  be sentenced has previously been convicted of a felony,
the court may increase by not more than 50 percent the presumptive 
sentence, The court must enter on the record of the case the specific 
circumstances and factors which const i tute  the reasons fo r  increasing 
or  decreasing the presumptive Sentence. 

Presumptive Sentence lengths 

The sentence lengths prescribed i n  House Bill 1589 were estab- 
lished t o  represent the actual average time of incarceration fo r  each 
c lass  of felony, plus 1/3 of tha t  average. The 1/3 addition repre- 
sents the amount of regular good time available under House Bill 1589 
t o  be earned by an f nmate upon reasonable compliance w i t h  a l l  rules 
and regulations, the prmise  of t h i s  approach to  the b i l l  i s  t ha t  
budgetary canstratnts upon the s t a t e  d ic ta te  tha t  the prison popu- 
lation should not be increased by imposing sentences longer than those 
now actually served. 

In March, 1977, the Department of Inst i tut ions completed an 
analysis of what length of presumptive sentences would be necessary 
fo r  Class 2, 3, 4, and 5 felonies i n  order to  maintain the present
system-wide average length of time served (estimated then to be 
approximately 20 months). The best available average 1 ength of stay
data by class  of felon is the average length of stay data for  f i r s t  
time parolees empiled during FY 1916-77 by the Department of Inst i -
tutions, The table below sumnarizes those average lengths of stay 
documented for  those released as  f i r s t  time parolees during FY 
1976-37. Incorporated w i t h i n  each felony class  are  offenders released 
who were serving single,  concurrent, and consecutive sentences. Based 
on this data, the average length of stay was calculated to be 19.98 
months, 



F i r s t  Time Parolees 

Average Length of Stay i n  Months 


FY 1976-77 


Average Length 
Class o f  Felon Number Paroled o f  Stay i n  Months 

I 

II 

I11  

I V  

v 
Narcotics 

(Unc lass i f ied)  

Habitual offenders 


(Unclassi f i e d )  

Sex offenders 


(Unc lass i f ied)  


Tota l  Felonies 

This data was subsequently revised by the  new Department o f  
Correct ions f o r  f i r s t  t ime parolees released i n  FY 1977-78. The same 
average length  o f  stay o f  19.98 months was a r r i ved  a t  and i s  set  f o r t h  
be1 ow: 

F i r s t  Time Parolees 

Average Length o f  Stay i n  Months 


FY 1977-78 


Indeter- Deter-
m i  nate Ave. m inate Avg. A1 1 Avg. 

-Class Sentences Stay Sentences Stay Re1 eases Stay 

I -
II 6 
III 92 
I V  430 
V 262 
Narcotics 38 
Sex Offenders 6 
Habitual 

Criminal -
Misdemeanor -11 

Total  845 

By using the calendar year 1977 data on the number o f  felons 
received i n  each c lass and comparing i t  t o  the  data establ ished above 
on length  o f  stay f o r  f i r s t  t ime parolees, the  approximate length  of 
stay was calculated t o  be 20.4 months. 



Calendar Year 1977 Single and Concurrent Felony Proportions 
VS. 

FY 1976-77 Single and Concurrent Felony Length of Stays 
i n  Months for  F i r s t  Time Parolees 

Class-
Number 

received 
i n  1977 

Percentage 
received 
i n  1977 

FY 1976-1977 
average 

length of stay 
i n  months 

Percentage 
times 
1 ength 

of stay 

Class I 
Class I1 
Class I11 
Class IV 
Class V 
Narcotics 
Mi sdemeanar 
Habitual 

Criminal 
sex Offenders 

Total 

Average length of stay = 20.4 

For those felons released as  f i r s t  t ine  parolees during 
July-December, 1977, the mintmum and maximum length of stay for each 
felon class i s  set for th in the following table. 

July - Dec. 1977 Minimum Maximum 
1 s t  Time Parolees Length of Stay Length of Stay 

-Class Number Re1 eased i n  months i n  months 

I 

I I 

I11 

IV 

v 

Narcotics 
Sex Of fenders 

Total 

Since no Class I felons were released during th i s  period, there are  no 
minimum or maximum length of stays shown on the above table. Similar 
data was collected for  f i r s t  time parolees during the July-December, 
1976, period. That data revealed a range from a minimum of 113.3 
months t o  a maximum of 157.8 months fo r  Class I. 

To maintain the approximate 20 month average for  time served, 



the  presumptive sentences under House B i l l  1589, assuming the one- 
t h i r d  good time requirements of the b i l l  as introduced, were estab-
l i shed  as fo l lows: 

Class o f  
Fel ony 

Presumptive 
Sentence 

Less 
Good Time 

Actual Time 
(Af ter  Good Time 

Cred i t )  

2 
3 
4 
5 

90 months 
54 months 
24 months 
18 months 

30 months 
18 months 
8 months 
6 months 

60 months 
36 months 
16 months 
1 2 months 

This sentencing pa t te rn  
approximately 20.07 months. 

would r e s u l t  i n  average t ime o f  serv ice o f  

Recent data on t ime served. I n  1976, House B i 11 11 11 was 
enacted which imposed mandatory minimum terms of confinement fo r  cer-
t a i n  repeat and v i o l e n t  offenders. Research documented i n  the 1977 
Master Plan f o r  Correct ions concluded t h a t  t h i s  1 eg i s l a t i on  would 
increase the  p r i son  populat ion by 492 inmates by the  year 1980. This 
i s  roughly equivalent  t o  an increase i n  length  o f  stay o f  f ou r  months. 
On the basis of t h i s  pred ic t ion,  the length  o f  stay f o r  inmates should 
be approximately 24 months by 1980. Departmental populat ion projec- 
t i ons  have used t h i s  24-month f i g u r e  as the basis f o r  p red ic t ing  
f u tu re  populat ion levels.  

The length  o f  stay f o r  those being released today was used i n  
ca lcu la t ing  the populat ion impact. The department maintains t h a t  the 
Parole Board has been re leas ing fewer offenders dur ing t h i s  period, 
and have been re leas ing only the l e a s t  serious offenders. The depart- 
ment concludes t h a t  the  cur rent  length  of stay i s  a r t i f i c i a l l y  low 
because o f  these factors.  E f f o r t s  are  being made t o  obta in  more cur- 
r e n t  and r e l i a b l e  data concerning the average length  of stay for  those 
who are present ly  incarcerated. It i s  estimated t h a t  cur rent  average 
length  o f  stay may approximate 27 t o  28 months. 

The comnittee was made aware t h a t  many other fac to rs  may i n f l u -  
ence the presumptive sentence which i s  imposed and the  resu l t i ng  aver- 
age 1 ength o f  stay. I n  order t o  determine the  impact o r  effect of 
these other fac to rs  on sentence length, the  Committee on Jud ic ia ry  
establ ished a subcommittee t o  analyze the ava i lab le  data on the 
var iables which a f f e c t  the actual  length  o f  incarcerat ion.  These fac- 
t o r s  and the  conclusions o f  the subcomnittee a re  discussed i n  the next 
sect ion o f  t h i s  report.  

Case-by-case study of Class 2 and Class 3 offenders by the Col- 
orado D i s t r i c t  Attorneys Council. I n  November, 1978, the CDAC com-
p le ted a case-by-case analysis of a l l  Class 2 and 3 fe lons released on 
parole o r  discharged from the  Department o f  Corrections dur ing the 
f i r s t  n ine months by 1978. The information necessary t o  complete t h i s  
case-by-case analysis was secured from the  i n s t i t u t i o n s  involved, 



cour t  records, and the  Parole Board. The study does no t  invo lve 
e i t h e r  sampling o r  estimates. It i s  a complete fac tua l  account, 
case-by-case, and the information on each case has been maintained t o  
answer any questions. 

Eighty-eight  offenders were included i n  the study. Excluded 
from the  88 were those serv ing consecutive sentences (on ly  s i x  i n  
number) and the 16 who were returned t o  the  i n s t i t u t i o n  under parole 
v io la t ions,  so as not  t o  increase the average t ime served because o f  
those two con t i  nqenCi es, The populat ion surveyed d i d  not  inc lude 
ind iv idua l3  paroled t o  halfway houses, work-release programs o r  o ther  
r es i den t i a l  f a c i l i t i e s  o r  programs. The fo l lowing items of informa-
t i o n  were co l lec ted  t o  analyze the length  of sentences served by the 
population: 

a)  The name of each ind iv idua l ;  

b)  The Department o f  Correct ions number of each ind iv idua l ;  

c )  The date o f  r ece ip t  by the Department of Corrections; 

d)  The sentence ac tua l l y  given, expressed i n  months; 

e)  The date of parole; 

f )  I f  the sentence given was a s ing le  sentence, an i nd i ca t i on  
o f  whether o r  not  the ind iv idua l  was convicted of addi t ion-
a l  counts; 

g )  Notes t o  exp la in  p e c u l i a r i t i e s  o f  a p a r t i c u l a r  sentence, 

h)  The i n s t i t u t i o n  t o  which the i nd i v i dua l  was sentenced by 
the  court; 

i )  An i nd i ca t i on  o f  whether o r  not the i nd i v i dua l  has been 
paroled prev ious ly  for  the same Class 2 o r  Class 3 felony. 

Time served was ca lcu la ted i n  months and f r ac t i ons  of months. 
The method o f  ca l cu la t i ng  length  o f  stay i n  months i s  as follows: 

a)  Less than 10 days = 0 month; 
b)  10 t o  20 days = 0.5 month; and 
c )  21 t o  31 days = 1 month. 

Means o f  sentences given and times ac tua l l y  served were calcu-
l a ted  fo r  felons by c lass and by selected crimes. A sumnary o f  these 
f indings i s  se t  fo r th  below: 



Length of Stay i n  Months by Felony Class 
January 1, 1978 - September 30, 1978 

Determi nate Indeterminate 
Felony Avg. Avg. Avg. Avg. Avg. 
Class --- No. Min. Max. Stay -- No. Max. Stay -- No. Max. Stay 

Length o f  Stay i n  Honths by Crime Type 
January 1, 1978 - September 30, 1978 

Oetemii nate Indetermi nate C~;:;;it;~~. 
Avg. Avg . Avg . Avg. Avg. 

Offense No. Min. Max. Stay No. Max. Stay No. Max. Stay --- -- -- 
Z0 Murder 8 161 240* 65.6 2 150 26.0 10 222 57.7 

Aggravated 
Robbery 22 89 175 40.7 14 86 21.3 36 140 33.2 

2' Burglary 9 51 105 30.8 19 118 16.3 28 114 21.0 

Rape 2 174 360 71.0 3 150" 37.3 5 255 50.8 

* Average maximum sentences exclude l i f e  sentences. 

Factors Af fect ing Sentence Lengths 

Two o f  the areas reviewed by the subcommittee re l a tes  t o  the 
judge's use o f  d i sc re t i on  i n  the  presumptive sentencing process. 
E f f o r t s  were made t o  determine, i f  possible, the impact of t h i s  d is-  
c re t i on  on sentence lengths. 

M i t i ga t i ng  and Aggravating Circumstances 

As House Bi  11 1589 i s  present ly  wr i t ten,  a sentencing judge i s  
permitted t o  increase o r  decrease the presumptive sentence by 20 per- 
cent  depending upon the presence o f  e i t h e r  m i t i g a t i n g  o r  aggravating 
circumstances. Thus, the presumptive sentence f o r  a Class 2 felony 
could range from s i x  years t o  n ine years; f o r  a Class 3 felony, from 
th ree  years, seven months t o  f i v e  years, four  months; f o r  a Class 4 
felony, from one year, seven months t o  two years, f ou r  months; and fo r  
a Class 5 felony, from one year, two months t o  one year, n ine months. 
I n  addi t ion,  the  b i l l  provides t h a t  a judge may increase the presump- 
t i v e  sentence by 50 percent f o r  offenders previously convicted o f  a 
felony. 



The concern surrounding t he  presumptive sentences i n  the  b i l l  
i s  the  assumption t h a t  the  presumptive sentences authorized w i l l ,  i n  
pract ice, be the average sentence imposed. Given the high percentage 
of commitments w i t h  p r i o r  fe lony incarcerat ions (estimated t o  be 
approximately 45 percent), and the f a c t  t h a t  many other  offenders have 
served terms on probat ion and have had p r i o r  convict ions (approxi- 
mately 65 percent), many persons a re  concerned t h a t  the average sen-
tence imposed w i l l  be i n  excess of the presumptive sentence. Test i -
rnony before the comnittee ind icated t h a t  t h i s  i s  the experience i n  
Cal i fo rn ia .  The populat ion impact, ifthe average sentence imposed i s  
above the presumptive sentence, could be s ign i f i can t .  The subcomni t-
tee  estimated t h a t  approximately 15 percent of those sentenced would 
receive the 20 percent reduct ion because o f  m i t i g a t i n g  c i  rcums tances; 
50 percent o f  those sentenced would receive the presumptive sentence; 
15 percent o f  those sentenced would receive the 20 percent enhancement 
because o f  aggravating circumstances; and 20 percent of those sen- 
tenced would receive the 50 percent enhancement because of p r i o r  
fe lony convict ions. This general ly  averages out  t o  mean t h a t  the ac- 
t u a l  sentence imposed w i  11 be approximately 10 percent above the pre-
sumptive sentence. The populat ion impact of t h i s  factor, together 
w i th  the good t ime provis ions o f  the b i  11, could mean an increase o f  
181 ADA, as estimated by the Department o f  Corrections. 

Ant ic ipated Use of Consecutive Sentences 

The extent  t o  which judges w i l l  impose consecutive sentences 
was o f  concern t o  the committee because of the  po ten t ia l  impact on the 
pr ison populat ion and the average length  o f  stay. The concern i s  t h a t  
judges w i l l  be i nc l i ned  t o  increase the r a t e  o f  usage of consecutive 
sentencing. A t  the present time, i t  i s  estimated t h a t  approximately 
1.3 percent o f  a l l  offenders comni t t e d  t o  the Department of Correc-
t i ons  a r r i v e  w i t h  two o r  more sentences which are t o  be served consec- 
u t i ve ly .  House B i l l  1589 does not  abridge any judge's d isc re t ion  i n  
considering the use o f  consecutive o r  concurrent sentences. As i n d i -
cated e a r l i e r  i n  t h i s  report ,  there i s  a concern t h a t  the presumptive 
sentences o f  House B i l l  1589 are too short  f o r  many serious offenders. 
The thought was a lso expressed t h a t  d i s t r i c t  attorneys w i l l  prosecute 
m u l t i p l e  charges under the b i l l  i n  the hope t h a t  consecutive sentences 
w i l l  be imposed. The be l i e f  was a lso expressed t h a t  judges w i l l ,  i n  
fact ,  impose more consecutive sentences. An increase i n  consecutive 
sentences would re introduce sentence d i s p a r i t y  and g rea t l y  increase 
ADA a t  the prison. 

I n  an e f fo r t  t o  determine the extent  t o  which d i s t r i c t  a t t o r -
neys and judges w i l l  seek o r  impose consecutive sentences, a survey 
was prepared and d i s t r i bu ted  t o  sentencing judges, asking them t o  
reevaluate the sentences imposed f o r  the l a s t  three cases before t h e i r  
cour t  i n  l i g h t  o f  the presumptive sentences o f  House B i l l  1589. It i s  
thought t h a t  the  resu l t s  of t h i s  survey w i  11 provide more r e l i a b l e  
informat ion on the  extent  t o  which judges w i l l  impose consecutive sen-



tences. The r e s u l t s  have not  y e t  been tabu la ted o r  analyzed. 

Based upon an ana lys is  of c u r r e n t  p r a c t i c e  t h e  department e s t i -  
mates t h a t  of fenders w i t h  consecutive sentences spend approximately 82 
percent longer  than those w i t h  s i n g l e  o r  concurrent  sentences of t h e  
same class. The department est imates t h a t  an increase i n  t h e  r a t e  o f  
use o f  consecutive sentences o f  j u s t  one percent  (ie .  , 1.3 percent 
increas ing t o  2.3 percent)  would increase inmate popu la t ion  by 56 ADA. 
Based upon recent  data c o l l e c t e d  by t h e  department i n  May, 1978, i t  i s  
known t h a t  2,500 of fenders incarcera ted had, c o l l e c t i v e l y ,  i n  excess 
o f  4,000 separate m i tt imae. An examination of t h e  f i r s t  offense 
l i s t e d  on each o f  these m i t t imae  d isc losed t h a t  83 percent of t h e  
crimes were recorded as fo l lows:  

TOTAL = 4,003 

Crime- Class-
Number of 

M i t t imae  
Percentage 
o f  To ta l  

Murder 
1 s toMurder 
2nd' Murder 

? 
1 
2 

20 1 
118 )
l o o  ) 

-- 

Mansl aughter 
Manslaughter 
Mansl aughter 
Mansl aughter 

? 
2 
4 
4 

19 1 
1 ) 

12 1 
14 1 

-- 

Rape 
Rape 
Rape 
Rape 
Rape 
Rape 
Rape 
Rape 

? 
3 
3 
4 
4 
4 
4 
5 

37 1 
25 ) 
13 1 
22 ) 
0 1 
5 1 
2 )  

32 1 

-- 

Robbery 
Aggravated Robbery 
Simp1 e Robbery 

0 

3 
4 

175 ) 
417 ) 
108 ) 

-- 

Kidnapping 
IstoKi  dnappi ng 
l s t O  Kidnapping 
2nd' Kidnappi ng 

0 

1 
2 
4 

8 )
4 ) 

17lo1 
-- 

Assaul t  
Assaul t/Escape 
Assaul t/Escape 
I s t o  Assaul t  
2nd" Assaul t  
Vehicular  Assaul t  
Menaci ng 

0 

1 
2 
3 
4 
5 
5 

39 ) 
2 )
1 ) 

9681 1 
9 )  

51 ) 

-- 



Theft 
Theft 
Theft 
Theft 
Theft 
Theft 
Theft 
Theft 
Theft 

Arson 
Arson 
Arson 
Arson 

Forgery 
Forgery
Forgery 
Forgery
Forgery
Forgery 

Drug Abuse U 265 = 6.621) 

Burgl ary 
1st" Burglary 
Burglary 
2nd" Burgl ary 
Burglary
Trespassing 

While the actual percentage increase in the use of consecutive 
sentences cannot, w i t h  available data, be reliably predicted, an 
increase from 1.3 percent to 8.3 percent i s  anticipated by the depart- 
ment. I t  i s  anticipated by members of the subcommittee that the use 
of consecutive sentences will go up  because of more pressure on judges 
and because indeterminate sentences (roughly 70 percent of a l l  sen-
tences) w i  11 be abolished. The subcomni t tee  determined that, in view 
of the lack of information on this  factor, an increase of from 6.3 
percent to 8.3 percent i s  the best available estimate a t  this time. 
The judicial survey may help clarify this  situation. The ADA impact
of th is  increase i s  not  available a t  this time. 

Good TimeIEarned Time A1 1 owances 

House Bill 1589, as introduced, provided that good time could 
be earned a t  the rate of 10 days for every 30 days served (Section 
16-11-310 (3) (a ) ,  C.R.S. 1973, as amended by House Bill 1589). This 
provision was amended in the Senate to provide for an additional one 
month for every six months served to be credited against sentence 
length i f  there was a determination by the Parole Board (discretion- 
ary) that a prisoner "had made outstanding proqress" in each of the 



fo l lowing categories: (a)  work and t r a i n i ng ;  (b)  group l i v i n g ;  (c )  
a t t i  t ud ina l  changes; and (d)  progress toward goals establ ished by the 
diagnost ic  program (Section 16-11-310 (3)  (b), C.R.S. 1973, as amended 
by tlouse B i l l  1589). The ra t i ona le  for  t h i s  amendment was t h a t  some 
reduct ion mechanism must be ava i l ab l e  i n  the  law fo r  the t r u l y  model 
prisoner. 

Section 16-11-310, C.R.S. 1973, as amended by Section 12 o f  
House B i l l  1589, author izes sentence reduct ions o f  up t o  approximately 
43 percent o f  the sentence on account of the  new good t ime system. 
This i s  based on the  assumption t h a t  inmates w i l l  no t  receive both o l d  
and new good t ime and t h a t  an e l ec t i on  has t o  be made ( d i s c u s s m a t e r  
i n  t h i s  sect ion). I f  an of fender earns a l l  poss ib le  t ime reductions, 
a Class 2 f e l on  could be released i n  four years, th ree months, and two 
days, a Class 3 f e l on  could be released i n  two years, s i x  months, and 
25 days; a Class 4 f e l on  could be released i n  one year, one month, and 
21 days; and a Class 5 f e l on  could be released i n  ten months and e i gh t  
days. This in format ion was furnished by the  Of f i ce  of Information 
Systems of the Department of Corrections. 

During the 1978 Session, Senate B i  11 59 was introduced, consid-
ered, and subsequently defeated. The b i l l  would have subst i tu ted an 
"earned time" system f o r  the good t ime and progress system contained 
i n  House Bi 11 1589. The purpose o f  the earned t lme proposal was t o  
mot ivate the  i nd i v i dua l  inmate t o  take an a c t i v e  r o l e  i n  reducing h i s  
sentence by i n i t i a t i n g  behavior i n  which he would a c t u a l l y  earn t ime 
t o  be deducted from h i s  sentence, r a t he r  than i t  being automat ica l ly  
granted t o  him. Senate B i l l  59 provided f o r  an earned t ime system 
which would have made an inmate e l i g i b l e  f o r  earned t ime allowances 
against  h i s  sentence not  t o  exceed one and one-half days f o r  each day 
o f  sentence served. The premise behind the earned t ime concept i s  
t h a t  the  automatic awarding o f  good t ime serves no purpose except for  
t h a t  o f  negative reinforcement. It i s  thought t h a t  change can be 
brought about through p o s i t i v e  reinforcement o f  appropr iate behavior 
and performance. Senate B i l l  59 was advocated because i t  was thought 
t h a t  House B i l l  1589 d i d  not  provide the  s t r uc tu re  t o  ef fect  a posi-
t i v e  incen t i ve  program. 

The comnittee explored the  impact o f  the  good t ime deductions 
under House B i l l  1589 upon the length  o f  stay, the  e l ec t i on  p rov is ion  
i n  House B i l l  1589, and the  impact o f  a l t e r n a t i v e  proposals, such as 
the  earned t ime system. 

Impact o f  good t ime and progress under House B i l l  1589. I n  
analyzing the ADA impact o f  t he  good t ime and progress deductions 
under ~ o k e  B i l l  1589, the  propor t ion-o f  fe lon ies  received, based on 
CY 1977 data, i s  matched w i t h  the presumptive sentence f o r  each c lass  
of felony, l ess  the  r a t i o  of good t ime which i s  estimated w i l l  be 
received;. An important  assumption made i n  t h i s  analysis i s  t h a t  the 
cu r ren t  p rac t i ce  i n  consecutive sentencing remains unchanged. 

Assuming t h a t  consecutive sentencing pract ices remain 
unchanged, t h a t  offenders w i l l  r o u t i n e l y  receive 0.50 days for  each 



day incarcerated, and that 40 percent of cases reviewed by the Parole 
Board will receive the additional time awarded for progress by the 
board, the Department of Corrections estimates t h a t  the average length 
of stay would be 20.3 months. Based on this  average length of stay, 
the impact would be an 11 ADA decrease. The Office of Information 
Systems in the department believes that this  distribution of good time 
credits i s  the most likely circumstance to occur under House Bill 
1589. 

Using a good time rat io of 0.35 days for each day incarcerated, 
and assuming that one-half of the inmate population will receive maxi- 
mum time credits, one-fourth of the population will receive one-half 
of the maximum time credits, and one-fourth of the population will 
receive no time credits, the average length of stay would be approxi- 
mately 23.5 months. Based on this  average length of stay, the ADA 
impact would be a 330 ADA increase. 

The subcommittee concluded that a good time or earned time 
ratio w i t h i n  the range of 0.35 to 0.45 days for each day incarcerated 
would be the most likely to occur under House Bill 1589, i f  the addi- 
tional days awarded for progress were eliminated from the bi l l .  

Impact of earned time system. Senate Bill 59 proposed to sub-
s t i tu te  an earned time system for the good time and progress system in 
House Bill 1589. Senate Bi 11 59 would have a1 lowed an inmate to 
receive earned time credits not to exceed one day for each day of sen-
tence served. The Department of Corrections has conducted an analysis 
of the impact such a proposal would have on inmate population, and 
that analysis i s  available from the department. 

Election of qood time. Section 16-11-310 (4) ,  C.R.S. 1973 
(Section 12 of House BilT l589), provides: 

(4)  Any person sentenced for a crime committed 
prior to April 1, 1979, shall be released and discharged 
pursuant to the law in force on the date he was sen- 
tenced, and such law shall continue in force for this  
purpose as i f  this section were n o t  enacted; except that 
any such person may elect to be released and discharged 
pursuant to th is  section. Upon such election, he shall 
be released and discharged as i f  this  section were in 
force on the date he was sentenced. 

Section 16-11-310 provides for the good time allowance and the 
1 imitation on parole and rei ncarceration af ter  parole violation. I t  
has been argued by some that, pursuant to the election provision set  
forth above, an offender may elect to receive both  the old good time 
of 17-20-107, C.R.S. 1973, and the new good time of 16-11-310, C.R.S. 
1973. Since House Bill 1589 did not repeal or 1imit the provisions of 
17-20-107, C.R.S. 1973, as amended by Senate Bill 5n7 (1977 Session), 
i t  was argued that the good time provisions of 17-20-10/, C.R.S. 1973, 
would remain applicable to a l l  persons sentenced both under preexist-
ing law and under the determinate sentencing provisions of House Bill 



1589. This ra i sed  the p o s s i b i l i t y  t h a t  by e l ec t i ng  t o  be covered by 
t he  good t ime prov is ions o f  16-11-310, C.R.S. 1373, an inmate now 
incarcerated could g rea t l y  increase the  amount of good t ime t o  which 
he would otherwise be en t i t l ed .  Likewise, an inmate sentenced under 
the  presumptive sentencing prov is ions of House I311 1 I589 could bene f i t  
from the para1 l e l  p rov is ions of 17-20-107, C. R.S. 1973. 

The subcorni t tee concluded t h a t  the pa ra l l e l i sm  between the two 
provis ions ind icates  t h a t  the l e g i s l a t u r e  intended t h a t  an e l ec t i on  o r  
t rade-o f f  be made. The c l ea r  meaning of the word "e lec t "  i s  t o  choose 
between two a l ternat ives,  no t  t o  a l l ow the app l i ca t i on  of both a l t e r -
natives. Thus, 17-20-107, C.R.S. 1973, i s  app l icab le  on ly  t o  inmates 
sentenced fo r  crimes committed p r i o r  t o  A p r i l  1, 1979, and those good 
t ime c r e d i t s  earned pursuant t o  the  sect ion a re  t o  be f o r f e i t e d  upon 
e l ec t i on  t o  be t rea ted  under 16-11-310, C.R.S. 1973. 

This e l ec t i on  p rov is ion  has been fu r the r  c l a r i f i e d  i n  the b i l l  
recomnended by the committee. The b i l l ,  i n  Section 17, provides f o r  
good t ime and s ta tes  t h a t  "no person sub jec t  t o  the good t ime c red i t s  
o f  sect ion 17-20-107 sha l l  be e l i g i b l e  f o r  the  good t ime deduction 
author ized by t h i s  section." 

Parole. Section 16-11-310 (5), C.R.S. 1973 (as amended by 
House m 1 5 8 9 ) ,  provides t h a t  " i n  no event s h a l l  any person spend 
more than one year under paro le  supervis ion and reincarceration.. .". 
Periods o f  re incarcerat ion,  due t o  v i o l a t i ons  o f  parole condit ions, 
may no t  exceed s i x  months. The good t ime deduction author ized by 
House B i l l  1589 s h a l l  apply t o  periods o f  re incarcerat ion.  

As o f  May, 1978, the Department o f  Correct ions estimated t h a t  
the  average length  of stay upon re incarce ra t ion  o f  a parole v i o l a t o r  
i s  about ten months. Approximately 220 such persons a re  returned each 
year. However, the new paro le  per iod under House B i l l  1589 w i l l  be 
shor ter  than under ex i s t i ng  pract ice,  and the  person, ba r r ing  a new 
convict ion,  must discharge i n  one year regardless o f  an in terven ing 
revocation. Under the new prov is ions o f  16-11-310 (5), C.R.S. 1973, 
an offender may no t  be re incarcerated f o r  more than s i x  months and, 
w i t h  maximum earned time, could be released i n  f ou r  months. Given 
these facts, i t  seems reasonable t o  suppose t h a t  f a r  l ess  than 220 
revocations per year w i l l  occur under House B i l l  1589. The net  ef fect  
o f  these changes i s  almost c e r t a i n  t o  be a reduct ion i n  the  inmate 
population. If revocations a re  c u t  i n  half ,  t o  about 110 peryear ,  
and the average length  of re incarce ra t ion  i s  5 months, the department 
estimates t h a t  the inmate populat ion could be reduced by 137 ADA. 

It i s  a l so  known t h a t  approximately 1,200 persons a re  paroled 
each year f o r  an average per iod of about two years, r e s u l t i n g  i n  a 
normal paro le  caseload o f  about 2,400 persons. The new s ta tu to ry  
pa ro le  per iod o f  one year under House B i  1 l 1589 should reduce 
Colorado's parolee populat ion by approximately 1,200. 

Since the  re lease and discharge prov is ions of 16- I l-3lO. C.R.S. 
1973, appear t o  be ava i l ab l e  t o  persons serv ing sentences fo r  crimes 



committed prior to April 1, 1979, th rough  the election option, the 
1,200 ADA decrease i n  parole population and the 137 ADA decrease in 
prison population due to the one year 1 imi t on combined parole and 
reincarceration tfme, should occur in April 1, 1979. 

The subcomni t t ee  which examined these figures and estimates 
concluded that the 110 figure for parole revocations was too low, and 
that a range from 110 to 130 was more likely. The subcommittee also 
concluded that an average reincarceration time ranged from 3.5 to 5 
months was more likely than the 5 month average as calculated by the 
department. 

I t  was also estimated that the 1,200 caseload reduction in 
parole supervision was too low because i t  included parolees who are 
supervised under the Interstate Compact on Supervi si on of Probati oners 
and the Division of Adult Parole has to supervise these individuals 
regardless of the effect of s ta te  law. I t  i s  estimated that, instead 
of the impact of House Bill 1589 on parole caseload being cut in half 
(from 2,400 to 1,200), the impact will be a reduction of approximately 
one-fourth. 

As reported to the comni t tee  by the Division of Adult Services, 
Office of Adul t  Parole, f n  November, the cost for each person on 
parole in the cornunity i s  approximately $490.00 a year. This esti-
mated cost i s  based on the annual budget of the Office of Parole and 
the average number of persons maintained on parole a year. 

Information on the leading cause of parol e revocations was 
sought and received by the committee. Based on s ta t i s t i cs  maintained 
by the Office of Adult Parole concerning parole violations, the lead-
i n g  cause of parole revocation appears to be technical parole viola- 
tions involving possession of a deadly weapon by a parolee. During
the period from July 1, 1977 to July 1, 1978, the Parole Board revoked 
the parole of 314 offenders on parole in Colorado. One hundred and 
seventy (170) offenders had their parole revoked for technical parole
violations (any violation of conditions of parole that does not 
involve conviction for a crime comnitted while on parole i s  regarded 
as a technical parole violation within the department). Of the 314, 
84 offenders had their  parole revoked for the commission of a crime 
while on parole. Sixty offenders had their  parol e revoked because of 
both technical violations and cormnission of a new crime while on 
parol e. 

Pretrial Confinement 

Section 16-11-310 (21, C.R.S. 1973 (Section 12 of House Bill 
1589), provides that "any pretrial confinement shall be credited to 
the sentence." Under existing law (16-11-306, C.R.S. 1973), a judge 
must consider "that part of a w  presentence confinement which the 
defendant has undergone w i t h  respect t o  the transaction for which he 
i s  to  be sentenced." A judge need not, however, reduce the imposed 



sentence by an amount equal t o  t h i s  presentence confinement. He must 
simply consider t h i s  confinement before iniposing sentence. 

The Department o f  Correct ions estimates t h a t  approximately 25 
percent o f  a l l  commitments t o  the Departrncnt of Correct ions have one 
day o r  more o f  presentence confinement appl ied t o  the  sentence 
imposed, approximately 74 percent of a l l  comnitnients do not  have such 
c r e d i t s  given by the sentencing judge. The average amount o f  t ime 
given t o  those receiv ' ing j a i l  c r e d i t s  i s  approximately 125 days. On 
t he  basis o f  t h i s  data, 74 percent o f  the inmate populat ion (o r  about 
957 inmates per year)  could receive sentence reductions o f  as much as 
125 days each. This would have the e f f e c t  o f  reducing the  inmate 
populat ion by 328 ADA. However, since the new language i n  16-11-310, 
C.R.S. 1973, r e fe r s  t o  p r e t r i a l  confinement, and no t  presentence con-
finement, i t  i s  ant ic ipated t h a t  lesser  amounts o f  j a i l  t ime might ac- 
t u a l l y  be credited. Further, j a i  1 time i s  now o f ten  c red i ted  only t o  
those who have an extraordinary amount of presentence confinement. 
Thus, the average of 125 days i s  probably longer than w i l l  be the  case 
when a1 1 c o m i  tments a re  examined. The actual  impact of t h i s  new 
provision, therefore, would appear t o  be less  than the estimated 328 
ADA reduction. 

Considerat i  on of Proposed Changes t o  Sentence 

Lengths and t o  Factors 


A f fec t ina  Sentence Lenaths 


Various persons and groups, i n  response t o  requests from the 
committee, suggested ce r t a i n  changes t o  the  sentence lengths contained 
i n  House B i l l  1589. Other proposals were made t o  amend o r  change the 
fac to rs  which a f f ec t  the length  o f  sentence. 

Proposed Changes t o  Sentence Lengths 

Various proposals were submitted t o  the committee t o  e i t h e r  
increase o r  reduce the  presumptive sentence lengths i n  House B i l l  
1589. These proposals are discussed below. 

Colorado D i s t r i c t  Attorneys Counci 1 proposal. Based on the  
analysis o f  average time served by fe lons released on parole o r  d is-
charged from January 1, 1978 t o  September 30, 1978 conducted by the 
CDAC (discussed e a r l i e r  i n  t h i s  repor t ) ,  the  CDAC recomnends several 
amendments t o  House B i  11 1589. 

Assuming t h a t  House B i l l  1589 would continue t o  have a maximum 
good o r  earned t ime of one-half of the presumptive sentence, and 
assuming t h a t  second degree burg lar ies  are excluded from the present 
Class 3 felony category, i n  order t o  gear House B i l l  1589 presumptive 
sentences t o  the actual  average t ime now being served by Class 2 and 3 
fe lony offenders who have received determinate sentences, sect ion 15 
o f  the b i l l  should be amended as fol lows: 



"Class - Presumpti ve Sentence 

2 Seven-end-me-baSC ELEVEN YEARS, TWO MONTHS p l  us 
one year o f  parole 

3 Fecrr-e~d-ene-kaS4-years S I X  YEARS, NINE MONTHS, 
plus one year o f  parole" 

To the extent  t h a t  House B i l l  1589 i s  amended t o  change the  
maximum good o r  earned t ime t o  less than the present one-half of the 
presumptive sentence, t h i s  suggested amendment would have t o  be modi- 
f i ed  accordingly. Thus, if the  maximum good o r  earned t ime were 
changed t o  one day for each two days served, then the above recom- 
mended amendment for  Class 2 and 3 fe lon ies  should be as fol lows: 

"Class - Presumptive Sentence 

2 Geven-and-me-ha44 EIGHT YEARS, f i v e  months p l  us 
one year o f  paro le  

3 Feur-and-ene-ka4C-years FlVE YEARS, ONE MONTH, p lus  
one year o f  parole" 

As a more eas i l y  understood schedule, the CDAC o f fe red  the f o l -  
lowing a l ternat ive,  designed t o  cause the actual  length  of t ime 
served, a f t e r  a l lowing f o r  maximum earned o r  good time, t o  be: 

Unchanged f o r  Class 1 
Six years f o r  Class 2 
Four years f o r  Class 3 
Two years fo r  Class 4 
One year for  Class 5 

To accomplish t h i s  resu l t ,  sect ion 15 of House B i  11 1589 would 
have t o  be amended, as fo l lows: 

(1)  With the present House B i l l  1589 maximum good t ime o f  h a l f  
the presumptive sentence: 

"Class - Presumptive Sentence 

1 L i f e  imprisonment o r  death 

2 Seven-and-me-baSC TWELVE years p lus  one year of 
parol  e 

3 Few-ad-e-ha46 EIGHT years plus one year o f  par01 e 

4 Twe FOUR years plus one year of parole 

5 E4ghCeen-wenChs TWO YEARS p l  us one year o f  par01 en 



( 2 )  	I f  the maximum good/earned time i s  reduced t o  one day for  
each two days served, then t o  accompl i s h  t h i s  r e s u l t  the 
fo l lowing amendment t o  sect ion 15 would he required as t o  
Class 2 ,  3 and 4 felonies only: 

"Class Presumptive Sentence 

1 	 L i f e  imprisonment o r  death 

2 	 Seve~-a~d-me-kaWNINE years plus one year o f  
par01 e 

3 	 Few-and-a-ka4C S I X  years plus one year of parole 

4 	 Twe THREE years plus one year of parole 

5 	 E i  qhteen months plus one year of parole" 

State Publ ic  Defender proposal. Given the f a c t  t ha t  the ore-
sumpti v e  sentences i n  House B i l l  1539,can be increased by 50 percent 
f o r  a p r i o r  fe lony convict ion, the State Public Defender believes t ha t  
House B i l l  1559 w i l l  r e s u l t  i n  a substant ia l  increase i n  the i n s t i t u -
t iona1 population. This b e l i e f  i s  based on the fo l lowing reasons: 

(1 ) D r .  A l l en  Au l t  estimates t ha t  45 percent of the 
present inmate populat ion has been previously confined. 
It i s  estimated t ha t  an add i t iona l  35-45 percent have 
been on fe lony probation wi thout  confinement. 

(2 )  The averaqe sentence present ly served fo r  each 
class o f  fe lony includes the aaqravatinq factor  of a 
p r i o r  fe lony convict ion. 

(3 )  By enhancing the averaqe sentence by an addi- 
t i ona l  50 percent for  a p r i o r  felony convict ion, we may 
be increasinq our h i s t o r i c a l  lenqth  of confinement f o r  
each c lass of felony by up t o  50 percent. 

The State Public Defender proposed t h a t  the length  o f  the pre-
sumptive sentences should be reduead to co r rec t  double punishnwnt fo r  
p r i o r  felonies. I n  addi tlon, the Stata Publlc Defender Wpaud th8 
fo l l ow ing  amendment to sutlm 15 of Mouse 8111 1589 [am m t t6 
sect ion 18-1-105 (6). C.R.S. 19731. which would de le te  the 50 percent 
enhancement requirement f o r  p r i o r  felony convict ion. 

"(6) 4 person who has been convicted of a Class 2, 
Class 3, Class 4, o r  Class 5 felony sha l l  he punished by 
the imposi t ion o f  the presumptive sentences set  fo r th  i n  
subsection f 1 )  o f  t h i s  sect ion unless the court,  i n  i t s  



discre t ion,  f i nds  t h a t  m i  t i g a t i n g  o r  agqravatinq circurn- 
stances are present and would j u s t i f y  imposi t ion o f  a 
lesser  o r  qreater sentence than the presumptive sen-
tence. However, ifthe cour t  imposes a sentence other 
than the presumptive sentence, the sentence so imposed 
sha l l  no t  vary from the presumptive sentence by more 
than twenty percent and sha l l  be f o r  a de f i n i t e  term.: 
eneeg+--8ka8~--+C--dke-pe~~e~-Qe-be-seRBe~eed-~as-~~ev+-
e u s ~ y - b e e ~ - e e ~ v 4 e l e d - e C - a - C e ~ e ~ y ~ - 8 k e - ~ . v - + ~ e ~ e a s e  
b y - ~ e + - ~ r e - ~ h a n - C i C b y - p e r e e ~ ~ - ~ k e - p ~ e s ~ m p ~ 4 v e - - s e ~ ~ e ~ e e  
p~evQded- -Cer - -4~ -ak i~ -see$ ie~ tTHE PRESUMPTIVE SEIlTErlCE 
SHALL NOT RF INCREASED FOR PRIOR FELONY c n r l v r c T r n N s ,  
EXCEPT UNDER THE PROVISIONS OF THE REPEAT OFFFNDER STAT-
UTE, PART IOF ARTICLE 13 OF T I T L E  16, C.R.S. 1973, AS 
AMENDED. " 

The State Pub1 i c  Defender expressed h i s  opposi t ion t o  the 
present method o f  sentence enhancement i n  the d i sc re t i on  of the t r i a l  
judge wi thout  p r i o r  not ice.  I t  was maintained t h a t  t h i s  al lows an 
element o f  surpr ise and uncer ta in ty  which i s  contrary t o  ordinary con-
cepts o f  fa i rness.  I t  was proposed t h a t  sentence enhancement should 
on ly  be involved upon motion by the D i s t r i c t  Attorney, w i t h  the 
defense being n o t i f i e d  o f  the reasons f o r  seekina penal t y  enhancement. 
To implement t h i s  recommendation, the State Pub1 i c  Defender pronosed 
adoption o f  the fo l low inq  amendment t o  sect ion 15 o f  House R i l l  15Ra 
[an amendment t o  sect ion 13-1-105 (7), C.R.S. 19731. 

"(7) I N  ALL  CASES I N  WHICIi A SENTENCE LOrlGER TtiAM T l lE  PRESIIMP- 
T I V E  SENTENCE I S  IMPOSED, THE PROCEDURE FOP SENTEIICIPIG SHALL BE AS 
FOLLOWS: 

(a)  I F  THE D I S T R I C T  ATTORNEY I S  SFfKI tdC A SENTEtlCE 
LONGER THAN THE PRESUMPTIVE SENTENCE, H e  SHALL SERVE ON 
THE DEFENSE .4TTORFlEY A MOTIOH FOR ElFlHANCED SEIlTErlCIr lG 
WHICH SHALL SET FORTH I N  FACTUAL D E T A I L  THE AGGRAVATIMG 
CIRCUMSTArJCES REL IED UPON I N  SEEKING THE LONGER SEN-
TENCE. THE MOTION FOR ENHANCED SENTENCING SHALL RE 
DELIVERED TO DEFENSE courlsn AT LEAST TEN ( i n )  DAYS 
BEFORE SENTENCING. 

(b)  I F  THE D I S T R I C T  ATTORNEY HAS NOT 9EOVESTED 
EFlHAP!CED SENTENCING, BUT THE SENTENCING JUDGE BELIEVES 
THAT A SENTENCE LONGER THAN THE PRESllMPTIVE SFNTENCE 
SHOULD BE CONSIDERED, THEN THE JUDGE SHALL G I V E  NOTICE 
01.1 THF RECORD OR I N  l4RITI IJG TO DEFENSE COllNSEL T t M T  Arl 
ENHANCED SENTEtlCF. WILL RF CONSIDERED AND Sl lALL STATF Il l 
FACTUAL D E T A I L  THE ACGRAVATING C I  RCIIrlSTANCFS R r L  1F.D 
UPON. UPOfl RtQlJFST, DIFEHSE COUPISEL. SIiA1.L RE E I IT ITLFD 
TO CONTIIIUF THC SENTENCING tICARINC FOR A T  LFAST TEPl (10) 
DAYS FROM TIIE DATE ON WtIICti  IIE R f C E I V r D  NQTICIT: OF T1tT 
COURT'S INTENTION TO CONSIDER Fr1tiANCT.D SFNTTIlCIPlC. 



(8)  UPON MOTION OF THE DISTRICT ATTORNEY, DEFENSE COUNSEL 
SHALL BE REQUIRED TO FILE A MOTION FOR MITIGATED SENTENCING, WHICH 
SHALL SET FORTH I N  FACTUAL DETAIL THE MITIGATING CIRCUMSTANCES RELIED 
UPON I N  SEEKING A SENTENCE SHORTER THAN THE PRESUMPTIVE SENTENCE. I N  
THE ABSENCE OF A REQUEST BY THE DISTRICT ATTORNEY, NO MOTION FOR MITI- 
GATED SENTENCING SHALL BE REQUIRED. 

(9)  THE PRESUMPTIVE SENTENCE SHALL NOT BE INCREASED UNLESS 
SPECIAL AGGRAVATING FACTORS EXIST BEYOND THE STATUTORY ELEMENTS OF THE 
CRIME FOR WHICH THE DEFENDANT I S  BEING SENTENCED. 

4?+(10) I n  a l l  cases i n  which a sentence other  than the pre- 
sumptive sentence i s  imposed, the cou r t  sha l l  enter  on the record o f  
the case the spec i f i c  circumstances and fac to rs  which cons t i t u t e  the 
reasons f o r  increasing o r  decreasing the presumptive sentence." 

Colorado Bar Associat ion proposal. The CBA expressed the opin- 
ion t h a t  House B i l l  1589 too severely 1 i m i t s  j u d i c i a l  d iscret ion.  
Guide1 ines, 1 i m i  ts, 1 egi  s l  a t i  ve p r i o r i t i e s  and presumptive sentences 
are desirable, bu t  the r e s u l t  should no t  provide a s t ruc tu re  i n  which 
the judge i s  confined t o  a sentence inappropr ia te  t o  the defendant 
before the bench. The CBA be1 ieves t h a t  the 20 percent deviat ion pro- 
vided f o r  i n  House B i l l  1589 i s  inadequate t o  handle the ranges 
between commission o f  s i m i l a r  crimes by d i s s i m i l a r  offenders under 
d i ss im i l a r  circumstances. The CBA offered no spec i f i c  recommendations 
t o  the committee, bu t  advised t h a t  the subject  should be studied fur- 
t he r  by an appointed Sentencing Comnission. I n  those cases where 
there are fac to rs  present which have no t  been considered by the sen- 
tencing commission o r  the leg is la tu re ,  the CBA recommends t h a t  the 
cou r t  should, based upon spec i f i c  f i nd i ng  which are made a p a r t  o f  the 
record, be vested w i t h  broad d isc re t ion  t o  vary the presumptive sen- 
tence based on those factors.  

American C i v i l  L i be r t i es  Union proposal . The ACLU proposed 
t h a t  a l l  ~ r e s u m ~ t i v e  sentences under House B i l l  1589 be reduced bv 20 
percent.  he ra t i ona le  f o r  t h i s  proposal i s  t h a t  the cur rent  average 
sentence i s  a1 ready a f fec ted by those prisoners who are being punished 
because o f  repeat offenses, aggravating circumstances and mu1 ti p le  
crimes. 

Colorado Associat ion o f  Chiefs o f  Pol i c e  proposal. A survey o f  
members o f  the Colorado Associat ion o f  Chiefs o f  Pol ice resu l ted i n  a 
suggested sentence s t ruc tu re  de l inea t ing  the suggested sentence f o r  
each crime. This suggested sentence s t ruc tu re  i s  attached t o  t h i s  
repor t  as Appendix C. 

Comnittee Recomnendations on Sentence Lengths 

The comnittee made no recomnendations concern in^ the various 
proposals discussed above. A t  the f i n a l  comnittee meeting, a proposal 
concerning a change i n  the sentencing s t ruc tu re  o f  House B i l l  1589 was 
submitted t o  the comnittee by Senator Wham and Representative Howe. 



This 	 proposal would amend sect ion 15 o f  House B i l l  1589 (18-1-105, 
C.R.S. 1973) t o  provide t h a t  the sentencing system w i l l  be based on 
the p r i o r  minimum and maximum penal ty scheme, w i t h  the added condi t ion 
t h a t  the presumptive sentence w i l l  serve as a guide t o  judges and must 
be imposed unless the judge sets for th,  i n  the record, h i s  reasons f o r  
no t  imposing the presumptive sentence. The proposed system i s  se t  
f o r t h  as fo l lows: 

-Class Minimum Sentence Flaximum Sentence Presumptive Sentence 

1 L i f e  Imprisonment Death 	 L i f e  imprisonment o r  
death 

2 	 Six  years impr i -  F i f t y  years i m - Six years t o  nine 
sonment p r i  sonment years impr i  sonment 

3 Three years, seven For ty  years i m - Three years, seven 
months, s i x  days p r i  sonmen t months, and s i x  days 
imprisonment t o  f i v e  years, four 

months and twenty-
f ou r  days 

4 One year imprison- Ten years impr i -  	 One year, seven 
ment, 	 o r  two thou- sonment, o r  months and s i x  days 
sand d o l l a r s  f i n e  t h i r t y  thousand t o  two years, f ou r  

do l l a r s  f ine,  o r  months and twenty- 
both f ou r  days 

5 One year imprison- Five years impr i -  	 One year, two months 
ment, 	 o r  one thou- sonment, o r  f i f- and twelve days t o  
sand do1 l a r s  f i n e  teen thousand one year, n ine 

do l l a r s  f ine,  o r  months and eiqhteen 
both days 

The column e n t i t l e d  "Presumptive Sentence" w i l l  serve as a 
guide t o  the sentencing judqe who may impose a minimum and maximum 
penalty w i t h i n  the range se t  f o r t h  i n  the coiumn. If the sentencing 
judge chooses t o  impose e i t h e r  a minimum o r  maximum sentence outs ide 
of the range speci f ied i n  the column, the judge must se t  for th ,  i n  the 
record, the reasons therefor. The comnittee concluded t h a t  t h i s  sen-
tencing system w i l l  promote un i fonn i  t y  o f  sentencing and avoid dispa- 
r a t e  sentencing pract ices and a t  the same time vest  the j u d i c i a l  sys-
tem w i t h  broad d isc re t ion  t o  vary the presumptive sentence when the 
fac to rs  o f  the case demand variance. J u s t i f y i n g  reasons must be qiven 
on the record when a judge var ies  from the presumptive sentence. 

The presumptive sentence range as s e t  f o r t h  above i s  based on 
the presumptive sentences spec i f i ed  i n  House B i l l  1589. The twenty 
percent variance from the presumptive sentence permitted by House B i l l  
1589, depending on the presence o f  aggravating o r  m i t i ga t i ng  circum-
stances, i s  used t o  es tab l i sh  the range f o r  the presumptive sentence 
i n  each c lass o f  felony. I n  o ther  words, the minimum presumptive sen- 
tence i s  twenty percent below the presumptive sentence speci f ied i n  



House Bill 1589 and the maximum presumptive sentence i s  twenty percent 
above the sentence s e t  forth in House Bill 1589. 

This proposal was adopted by the comnittee and i s  contained in 
Bill 56. The rationale supporting this  proposal, as presented to the 
committee i n  a November 15 memo by Senator Wham and Representative 
Howe, i s  s e t  forth below. 

" I t  i s  our belief that the 1 imits on judicial discretion and 
the defined ranges of sentences contained i n  House Bill 1589 are 
inadequate to handle the ranges between comnission of similar crimes 
by dissimilar offenders under dissimilar circumstances. Presumptive 
sentences are desirable, b u t  the result  should not provide a structure 
in which a judge's discretion i s  too severely limited and should not 
confine a judge to a sentence which may be inappropriate to a partic- 
ular offender before the judge. As much disparity may result  from a 
presumptive determinate sentencing system as exists under an inde-
terminate sentencing system, w i t h  less f lexibi l i ty  to cure the prob-
lem. A system which treats  a l l  offenders alike, granted the vast 
array of differing circumstances and individuals, may result i n  dis-
parity. Some discretion must exist  to deal w i t h  th is  disparity. If 
discretion i s  not possible a t  sentencing, then i t  may be manifested i n  
processes of charging and plea bargaining. 

A sentencing system which uti l izes the presumptive sentences i n  
House Bill 1589 as a uide to exercising judicial discretion, b u t  per-
m i  t s  the judge more d!-scretion i n  deviating from the guide, seems more 
desirable. The presumptive sentences under House Bill 1589, when used 
as a guide, offer a middle course between retaining the present system 
w i t h  i t s  disparate sentences, and presumptive sentences s e t  by a 
legislature unaware of the particular circumstances surrounding a case 
on which a judge i s  required to pass sentence. Utilizing the presump- 
tive sentences i n  House Bill 1589 as a guide to sentencing, and not as 
the sentence i t s e l f ,  appears to be an appropriate means to guide and 
structure - not limit - judicial discretion, so as to aid judges i n  
reaching a f a i r  and equitable sentencing decision. 

Proposals on Aggravating and M i  tigating Circumstances 

The State Pub1 i c  Defender proposed that specific guide1 ines, 
w i t h  the emphasis on the nature of the crime i t s e l f ,  concerning
aggravating and m i  tigating circumstances be included in the bi l l  to 
guide the judges discretion i n  modifying the presumptive sentence. No 
speci f i c 1 anguage was proposed. 

The American C i v i l  Liberties Union proposed that House Bill 
1589 be amended to a1 low for  a 50 percent reduction i n  the presumptive 
sentence for mitigating circumstances. I t  i s  thought by the ACLU that 
youth, entrapment, mental disabil i ty which reduces culpability, lack 
of intent t o  comnit a criminal act,  etc., are a l l  factors which should 
provide the judge w i t h  considerable l a t i  tude. 



Informat ion was submitted t o  the comnittee by the Leg is la t i ve  
Council s t a f f  o u t l i n i n g  the procedure and s ta tu to r y  languaqe i n  Cal i -  
fo rn ia ,  Illino is ,  and Indiana regarding the increasing o r  decreasing 
o f  a sentence term due t o  aggravatf ng o r  m itiq a t i  ng circumstances. 
This informat ion i s  included herein as an example of how other  states 
have dea l t  w i t h  t h i s  problem. 

Cal i f o rn i a .  The Califo rn i a  determinate sentencing 
law speci f ies three possib le sentence terms f o r  each 
felony. I f  a judge decides t o  send an of fender t o  
prison, he must impose the middle term spec i f i ed  f o r  
t h a t  p a r t i c u l  a r  crime, unless aggravatinq (upper term) 
o r  m i t i g a t i n g  ( lower term) circumstances are found and 
s ta ted on the record, I n  determining whether there are 
circumstances t h a t  j u s t i f y  impos i t ion o f  the upper o r  
lower term, the judge may consider the record i n  the 
case, the probation o f f i c e r ' s  r epo r t  and other repor ts  
inc lud ing  the diagnosis and recommendations o f  the 
D i rec to r  of the Department o f  Corrections, statements i n  
aggravation o r  m i t i g a t i o n  submitted by the prosecution 
o r  the defendant, and any f u r t h e r  evidence introduced a t  
the sentencing hearing, 

What cons t i tu tes  "circumstances i n  aggravation o r  
m i t i ga t i on  o f  the crime1' i s  not  se t  f o r t h  i n  the Cal i -
fornia statutes, bu t  i s  enumerated i n  the Ca l i f o rn i a  
Rules of Court (Rules 421 and 423). Circumstances i n  
aqqravation include: 

(a)  Facts r e l a t i n g  t o  the crime, inc lud inq  the fac t  
that :  

(1) The crime involved great  violence, great  bod i l y  
harm, t h rea t  of great  b o d i l y  harm, o r  o ther  acts d is -  
c los ing  a high degree of c rue l ty ,  viciousness o r  
callousness, whether o r  not  charged o r  charqeable as an 
enhancement. 

(2)  The defendant was armed w i t h  o r  used a weapon a t  
the time o f  the comnission o f  the crime, whether o r  no t  
charged o r  chargeable as an enhancement. 

(3)  The v i c t i m  was p a r t i c u l a r l y  vul  nerabl e. 

(4) The crime involved mu l t i p l e  vict ims. 

(5)  The defendant induced others t o  pa r t i c i pa te  i n  
the comnission of the crime o r  occupied a pos i t i on  o f  
leadership o r  dominance of o ther  par t i c ipan ts  i n  i t s  
commission. 

(6)  The defendant threatened w i  tnesses, unlawful l y  
prevented o r  dissuaded w i  tnesses f r o m  t es t i f y i ng  , 



suborned per jury,  o r  i n  any o ther  way i l l e g a l l y  i n t e r -
fered w i t h  the j u d i c i a l  process. 

( 7 )  The defendant was convicted o f  o ther  crimes f o r  
which consecutive sentences could have been imposed bu t  
f o r  which concurrent sentences are being imposed. 

(8) The planning, soph is t i ca t ion  o r  professional  ism 
w i t h  which the crime was car r ied  out, o r  o ther  facts, 
i nc lud ing  premeditation. 

(9)  The defendant used o r  involved minors i n  the 
comnission o f  the crime. 

(10) The crime involved an attempted o r  actual 
tak ing o r  damage o f  great  monetary value, whether o r  not  
charged o r  chargeable as an enhancement. 

(11) The crime involved a l a rge  quan t i t y  of contra-
band. 

(12) The defendant took advantage o f  a pos i t i on  o f  

t r u s t  o r  confidence t o  comnit the  offense. 


(b)  Facts r e l a t i n g  t o  the defendant, i nc lud ing  t h e  
f a c t  that :  

(1) He has engaged i n  a pat tern  o f  v i o l e n t  conduct 
which ind icates a serious danger t o  society. 

(2)  The defendant's p r i o r  convict ions as an adu l t  o r  
adjudicat ions o f  commission o f  crimes as a juven i le  are 
numerous o r  o f  increasing seriousness. 

(3)  The defendant has served p r i o r  p r i son  terms 
whether o r  no t  charged o r  chargeable as an enhancement. 

(4) The defendant was on probat ion o r  parole when he 

comnitted the crime. 


(5) The defendant' s p r i o r  performance on p ~ b a t i o n  
o r  par01 e was unsat isfactory.  

Circumstances i n  m i t i ga t i on  include: 

(a)  Facts r e l a t i n g  t o  the  crime, inc lud ing  the fac t  

that :  


(1)  The defendant was a passive pa r t i c i pan t  o r  

played a minor r o l e  i n  the  crime. 


(2) The v i c t i m  was an i n i t i a t o r ,  w i l l i n q  p a r t i c i -  

pant, aggressor o r  provoker o f  the incident .  




(3) The crime was comnitted because o f  an unusual 
circumstance, such as great provocation, which i s  
u n l i k e l y  t o  recur. 

(4)  The defendant par t i c ipa ted  i n  the crime under 
cirCumstances of coercion o r  duress, o r  h i s  conduct was 
p a r t i a l l y  excusable fo r  some other  reason not  amounting 
t o  a defense. 

(5)  A defendant w i t h  no apparent pred ispos i t ion t o  
do so was induced by others t o  pa r t i c i pa te  i n  the crime. 

(6)  The defendant exercised caut ion t o  avoid harm t o  
persons o r  damage t o  property, o r  the amounts of money 
o r  property taken were del iberate ly  small ,o r  no harm 
was done o r  threatened against the v ict im. 

(7)  The defendant bel ieved he had a c la im o r  r i g h t  
t o  the property taken, o r  f o r  o ther  reasons mistakenly 
be1 ieved h i s  conduct was legal .  

(8)  The defendant was motivated by a desire t o  pro-
vide necessi t ies f o r  h i s  famlly o r  himself. 

(b) Facts re1 a t i ng  t o  the defendant, inc lud ing the 
fact  that :  

(1)  He has no p r i o r  record o r  an i ns iqn i f i can t  
record o f  c r imina l  conduct considering the recency and 
frequency of p r i o r  crlmes. 

(2 )  The defendant was su f fe r ing  from a mental o r  
physical condi t ion t ha t  s i gn i f i can t l y  reduced h f s  culpa- 
b i l  i t y  fo r  the crime. 

(3) The defendant vo lun ta r i l y  acknowledge wrongdoing 
p r i o r  t o  a r res t  o r  a t  an ea r l y  staqe of the cr imina l  
process. 

(4) The defendant i s  i n e l i g i b l e  f o r  probation and 
bu t  f o r  the i n e l i g i b i l i t y  would have been qranted proba- 
t ion.  

(5) The defendant made r e s t i t u t i o n  t o  the vict im. 

(6) The defendant's p r i o r  performance on probation 
o r  parole was good. 

Once a judge has made h i s  decis ion regarding a base 
term, he may fur ther  increase the defendant's term by 
adding "enhancements". Enhancements (increases i n  the 
1 ength o f  a pr ison sentence) r e s u l t  from aggravating 
factors  which are e i t h e r  spec i f i ca l l y  involved i n  the 



crime -- armed w i t h  a weapon, use o f  a f i rearm, qreat  
bod i l y  i n j u r y ,  and great  loss of property -- o r  are gen- 
e ra l  -- p r i o r  pr ison terms and consecutive sentences. 

I l l i n o i s .  The I l l i n o i s  law provides sentence ranqes 
f o r  -under ce r t a i n  condit ions, and f o r  each o f  
f i v e  fe lony classes. I f  an of fender i s  not  released on 
probation, the judge must impose a spec i f ic  term which 
f a l l s  w i t h i n  the sentence range l i s t e d  f o r  tha c lass o f  
offense. The judge must a lso s ta te  the reasons he chose 
t h a t  p a r t i c u l a r  sentence. 

Before reaching a decis ion on a sentence, the judge 
must: 

(1 )  Consider the evidence received a t  the t r i a l .  

(2 )  Consider any presentence reports. (Among other  
data, the presentence repo r t  includes informat ion about 
the defendant's background and s ta tus s ince ar rest ,  the 
ef fect  the offense had upon the v ic t im(s ) ,  any compensa- 
t o r y  bene f i t  t ha t  various sentencing a1 ternat ives would 
confer on the v i c t im(s ) ,  r e s u l t s  o f  any physical  o r  
mental examination o f  the defendant, and special  
resources w i t h i n  the comnunity which might be able t o  
a s s i s t  the defendant's rehab i l i t a t ion . )  

(3 )  Consider evidence and in format ion of fered by 
the pa r t i es  per ta in ing  t o  aggravating and m i t i g a t i n g  
circumstances. 

(4 )  Hear arguments as t o  sentencing a1 ternat ives . 
(5 )  Af ford the defendant the oppor tun i ty  t o  make a 

statement i n  h i s  own behalf. 

A l l  sentences must be imposed by the judge based upon 
h i s  independent assessment o f  the elements speci f ied 
above and any agreement on a sentence by the pa r t i es  
invol ved . 

The " fac tors  i n  m i t iga t ion"  which the judge must 
weigh i n  favor  o f  w i thho ld ing o r  minimizing a sentence 
o f  imprisonment are spec i f i ed  i n  Section 1005-5-3.1, 
I 1  1 i n o i s  Revised Statutes, as fol lows: 

(1) the defendant's c r im i  nal  conduct ne i the r  caused 
nor threatened ser ious physical harm t o  another; 

(2)  the defendant d i d  no t  contemplate t h a t  h i s  crim- 
i n a l  conduct would cause o r  threaten serious physical 
harm t o  another; 



(3) the defendant acted under a strong provacation; 

(4 )  there were substantial grounds tending to excuse 
or justify the defendant's criminal conduct, though
fail ing to establish a defense; 

(5 )  the defendant's criminal conduct was induced or 
faci 1 i tated by someone other than the defendant; 

(6)  the defendant has compensated or will compensate 
the victim of his criminal conduct for  the damage or 
injury that he sustained; 

(7 )  the defendant has no history of prior delin- 
quency or criminal activity or has led a law-abiding
1 i f e  for a substantial period of time before the comnis- 
sion of the present crime; 

(0) the defendant's criminal conduct was the result 
of circumstances unl i kely to recur; 

(9)  the character and attitudes of the defendant 
indicate that he i s  unlikely to comni t another crime; 

(10) the defendant i s  particularly 1 i kely to comply 
w i t h  the terms of a period of probation; 

(11) the imprisonment of the defendant would entail 
excessive hardship to his dependents; 

(12) the imprisonment of the defendant would endan- 
ger his or her medical condition. 

The "factors in aggravation" which the judge must 
weigh i n  favor of imposing a term of imprisonment, or  
which he may weigh in favor of imposing a more severe 
sentence, are specified in Section 1005-5-3.2, I l l  inois 
Revi sed Statutes, as fol 1ows: 

(1) the defendant's conduct caused or threatened 
serious harm; 

(2 )  the defendant received compensation for comni t-
t i n g  the offense; 

(3) the defendant has a history of prior delinquency 
or criminal activity; 

(4) the defendant, by the duties of his office or by 
his position, was obliged to prevent the particular 
offense committed or to bring the offenders comnittlng 
i t  to justlce; 



(5 )  the defendant held pub l i c  o f f i c e  a t  the time o f  
the offense, and the offense r e l a t e d  t o  the conduct o f  
t h a t  off ice; 

(6)  the defendant u t i  1 ized h i s  professional  reputa-
t i o n  o r  pos i t i on  i n  the comnunity t o  comnit the offense, 
o r  t o  a f f o r d  him an eas ier  means o f  comni t t ing it; 

(7) the sentence i s  necessary t o  deter  others f r o m  
comnit t ing the same crime. 

I f  c e r t a i n  fac to rs  i n  aggravation are  found by the 
judge and the offender i s  a t  l e a s t  17 years old, the 
judge may choose t o  impose a sentence f o r  the offense 
which f a l l s  w i t h i n  a higher minimum-maximum range. For 
instance, normally a spec i f i c  sentence f o r  a Class X 
fe lony must f a l l  w i t h i n  a range o f  6 t o  30 years. How-
ever, i f  a judge f inds  ce r t a i n  factors i n  aggravation 
present, he may sentence an offender t o  a spec i f ic  term 
which f a l l s  w i t h i n  a range of 30 t o  60 years. 

The two fac to rs  i n  aggravation which the judge m y  
consider as reasons t o  impose an extended term are as 
fo l lows: 

(1 )  When a defendant i s  convicted o f  any felony, 
a f t e r  having been previously convicted i n  I l l i n o i s  of 
the  same o r  greater c lass felony, w i t h i n  10 years, 
excluding t ime spent i n  custody, and such charges are 
separately brought and t r i e d  and a r i s e  o u t  of d i f f e r e n t  
ser ies  o f  acts; o r  

(2 )  When a defendant i s  convicted of any felony and 
the cou r t  f i nds  t h a t  the offense was accompanied by 
exceptional 1 y b ru ta l  o r  heinous behavior i n d i c a t i v e  of 
wanton c rue l t y .  

Indiana. Before sentencing a person f o r  a felony, 
the cou r t  must conduct a sentencing hearing t o  consider 
the  f ac t s  and circumstances re levan t  t o  sentencing. I n  
determining what sentence t o  impose f o r  a crime, the 
cou r t  i s  requ i red t o  "...consider the  r i s k  t h a t  the 
person w i l l  comnit another crime, the nature and circum- 
stances o f  the crime comnitted, and the p r i o r  c r imina l  
record, character, and condi t ion o f  the person." I f  the 
cou r t  decides n o t  t o  re lease the  of fender on probation, 
i t  must impose the base term spec i f i ed  i n  s ta tu te  f o r  
t h a t  felony. However, i f  aggravating o r  m i t i g a t i n g  c i r -  
cumstances are found, the cou r t  may add o r  subt ract  a 
f i x e d  number o f  years, w i t h i n  spec i f i ed  l i m i t s ,  t o  the 
base term. 



Some o f  the  f ac to r s  which the  cou r t  may consider as 
m i t i g a t i n g  circumstances o r  as favor ing  suspending the  
sentence and imposing probat ion are spec i f i ed  i n  Section 
35-8-1A-7 (b)  , Indiana Statutes, as fo l lows: 

( 1) The crime ne i t he r  caused nor  threatened serious 
harm t o  persons o r  property, o r  the person d i d  no t  con-
template t h a t  i t  would do so. 

(2 )  The crime was the r e s u l t  o f  circumstances 
unl ike l  y t o  recur. 

(3 )  The v i c t i m  o f  the crime induced o r  f a c i l i t a t e d  
the offense. 

(4)  There are  substant ia l  grounds tending t o  excuse 
o r  j u s t i f y  the crime, though f a i l i n g  t o  es tab l i sh  a 
defense. 

( 5 )  The person acted under s t rong provocation. 

(6) The person has no h i s t o r y  o f  delinquency o r  
c r im ina l  a c t i v i t y ,  o r  he has l e d  a law-abiding l i f e  f o r  
a substant ia l  per iod before commission o f  the crime. 

(7)  The person i s  l i k e l y  t o  respond a f f i r m a t i v e l y  t o  
probat ion o r  short-term imprisonment. 

(8) The character and a t t i t u d e s  o f  the person i n d i -  
cate  t h a t  he i s  unl  ik e l y  t o  comni t another crime. 

(9)  The person has made o r  w i l l  make r e s t i t u t i o n  t o  
the v i c t i m  o f  h i s  cr ime f o r  the in ju ry ,  damage, o r  loss 
sustained. 

(10) Imprisonment o f  the person wi 11 r e s u l t  i n  undue 
hardship t o  h imsel f  o r  h i s  dependents. 

Some o f  the fac to rs  which the cou r t  may consider as 
a r a v a t i n  circumstances o r  as favor ing imposing con- 
secut ve terms o f  imprisonment are spec i f ied i n  Sectionse7-9 
35-8-1A-7 ( c )  , Indiana Statutes, as fo l lows: 

(1 )  The person has recen t l y  v i o l a ted  the condi t ions 
o f  any probation, parole, o r  pardon granted him. 

(2)  The person has a h i s t o r y  o f  c r im ina l  ac t iv i t .y .  

(3)  The person i s  i n  need of cor rect iona l  o r  reha-
b i l  i t a t i v e  treatment t h a t  can best  be provided by h i s  
commitment t o  a penal f a c i l i t y .  



(4)  Imposition of a reduced sentence or suspension
of the sentence and imposition of probation would depre- 
ciate the seriousness of the crime. 

(5) The victim of the crime was sixty-five [65] 
years of age or older. 

(6) The victim of the crime was mentally or physi-
cal ly infirm. 

Michigan Bar Proposal Re: Aggravating and Miti-
ating Circumstances. In the February, 19/ /  issue of 

{he Michigan State Bar Journal, the State Bar of Mich- 
igan presented i t s  proposal for changes i n  the sentenc-
ing provisions of the Michigan Criminal Code. Included 
i n  this proposal was a suggested l i s t  of several 
aggravating and m i t i g a t i n g  circumstances which the court 
may consider i n  imposing a sentence greater or less t h a n  
the proposed standard sentence set  for second degree 
murder, attempted murder, and Class A (e.g., f i r s t  
degree k idnapp ing)  and B (e. g., f i r s t  degree burg1 ary) 
felonies. The fol 1 owing are proposed aggravat in3 ci r-
cumstances which the court could consider: 

(1) The defendant was the leader of the criminal 
enterpri se. 

(2 )  The crime involved several perpetrators. 

(3) The crime involved several victims. 

(4 )  The victim or victims were particularly vulner-
able. 

(5)  The victim or victims were treated with partic- 
ular cruelty d u r i n g  the perpetration of the crime. 

(6) The degree of physical harm inflicted on the 
victim or victims was particularly great. 

(7 )  The amounts of money or property taken were con- 
siderable. 

(8) The defendant, though able to make restitution, 
has refused to do so. 

(9) The defendant had no pressing need for the money 
taken; he was motivated by thr i l l s  or by the desire for 
luxuries. 

(10) The defendant has threatened witness or has a 
history of violence against witnesses. 



(11) The defendant, p r i o r  t o  age 18, has comnitted 
an a c t  o r  acts the nature of which cons t i t u t e  a fe lony  
o r  fe lonies.  

(12) Defendant demonstrated a reckless disregard f o r  
the  safe ty  of o ther  persons dur ing the commission of the 
crime. 

The cou r t  would be requ i red t o  consider a record o f  
p r i o r  fe lony conv ic t ion(s)  as an aggravating fac tor .  

The f o l  lowing are proposed m i t i g a t i n q  circumstances 
which the cour t  could consider: 

(1) The defendant played a minor r o l e  i n  the crime, 

(2 )  The defendant comnitted the crime under some 
degree o f  duress, coercion, threat ,  o r  compulsion insuf -  
f i c i e n t  t o  cons t i t u t e  a complete defense bu t  which s iq-
n i  P i  cant1 y a f fec ted  h i s  conduct. 

(3 )  The defendant exercised extreme care f o r  the 
health, persona1 safety, o r  property o f  others i n  carry-  
i n g  o u t  the crime. 

(4) The v i c t i m  o r  v i c t ims  provoked the crime t o  a 
s ign i f i c a n t  degree by t h e i r  conduct. 

( 5 )  The defendant bel ieved he had a c la im o r  a r i q h t  
t o  the property. 

(6 )  The defendant was motivated by an immediate need 
t o  provide necessi t ies f o r  h i s  fami l y  o r  himself.  

(7)  The defendant was s u f f e r i n g  from a mental o r  
physical condition t h a t  s i g n i f i c a n t l y  reduced h i s  culpa- 
b f l i  t y  f o r  the offense. 

(8) The defendant, because o f  h i s  youth o r  o l d  age, 
lacked su f f i c ien t  judgment i n  comni t t ing the crime. 

(9 )  The amounts o f  money o r  property taken were 
del  i b e r a t e l y  very small and no h a m  was done o r  g ra tu i -
tous ly  threatened against the v i c t i m  o r  vict ims. 

(10) The defendant, though t echn i ca l l y  g u i l t y  o f  the 
crime, comni t t e d  the of fense under such unusual circum- 
stances t ha t  i t  i s  u n l i k e l y  t h a t  a sustained i n t e n t  t o  
v i o l a t e  the law motivated h i s  conduct. 

(11) The defendant has lead a respectable, law^ 
abiding l i f e  f o r  a substant ia l  per iod p r i o r  t o  the com-
mission o f  the crime. 



Colorado Study -- Analysis o f  Sentencing Patterns 
For Three Felony Offenses. I n  June, l!977, a study con- 
cerning the Colorado Judicial  System was completed. 
This study, e n t i t l e d  "Analysis o f  Sentencinq patterns 
f o r  Three Felony Offenses", attempted t o  answer the 
questions: 1)  What variables are s iqn f f fcan t ly  corre-
la ted w i th  sentencing decfsions f n  Colorado; and 2) Does 
dfsparf ty, deffned as divergent sentences f o r  sfmflar 
defendants, ex fs t  i n  Colorado? The conclusfons were 
based on sentences Imposed f n  Colorado f o r  aggravated 
robbery, second degree burg1 ary , and second degree 
assaul t. 

I n  regards t o  ravated robbery, the study con-
cluded tha t  the o se i s  considered so serious bv Col- 
orado judges that  the offense alone appears t o  account 
for the frequent imposit ion of prfson sentences. Other 
variables whlch were determfned t o  sfgni  f i can t l y  affect 
a judge's decision concerning th f s  crime are: 

1 )  Age
2) Occupation 
3) Drug h i s to ry  
4) Pr fo r  felony arrest, and convictions, by type 
5)  Pr io r  misdemeanor arrests and convictfons, by 

8) Judic fa l  d f s t r i c t .  

The variables which were determined t o  be s ign f f i -  
cant ly  correlated wf t h  judges decf sions reqardinq sen-
tencfng f o r  second degree assault are: 

1) Prevfous felony arrests, by type 

*I Previous f n s t i  tu t fonal  izations, by type 
3 Condltion o f  vfct fm 
4) Class o f  more serfous charge f f l e d  
5) Bond type 

d i s t r i c t .  

The variables which were determined t o  be s ign i f i -  
cant ly carre l  ated wi th  judges decf sions regardf ng sen-
tencfng f o r  second degree burglary are: 

1) Age
2) Mar i ta l  status 
3) Number o f  ch i ldren 
4) Educatfon 
5) Occupation 
6) Income 
7) Alcohol and drug h i s to ry  



Previous felony and misdemeanor arrests and con- 
v ict ions, by type 
Previous i n s t i t u t i o n a l  izations, by t.ype 
Bond type 
Trf a1 
Felony class of convict ion 
Judic ia l  d i  s t r i c t ,  

Comnl t t ee  recomnendation. The comni t t e e  made no recomnenda- 
t ions concerning the proposals on aggravating and mi t iqa t inq  circum- 
stances. 

Proposal s on Consecutive Sentencing 

State Public Defender It was maintained by the State 
Pub1 i c  befender tha t  House Bi  u l d  great ly  Increase the incen- 
t i v e  for  prosecutors to seek consecutive sentences. An Increase I n  
the use o f  consecutive sentences would reintroduce sentence d ispar i  t y  
and great ly  increase the i n s t i t u t i o n a l  population. To a l l ev ia te  t h i s  
problem, the State Public Defender proposed t o  amend House B i l l  1589 
t o  (1 ) prahi b i  t consecutive sentences for crimes ar is ing  from the same 
transactdon, (2)  t o  create a strong, s tatutory presumption aqai nst  
consecutive sentences, and (3) t o  require speci f ic  findings of aqqra- 
vat ion f o r  consecutive sentencing. 

American C iv i  1 L iber t ies  Union proposal, The ACLU maintained 
that  the most drast ic  variable and leas t  predictable factor  i n  House 
B i l l  1589 i s  the p o s s i b i l i t y  of mu l t ip le  consecutive sentences. It 
was maintained that  t h i s  s ing le  factor  could have a tremendous f isca l  
impact and would give prosecutors an trndue advantage i n  plea bargain- 
ing. An unl imited number of consecutive sentences could impose an 
unnecessarily severe sentence upon the convicted felon. The ACLU pro- 
posed tha t  House B i l l  1589 should be amended t o  l i m i t  the number of 
consecutive sentences which could be imposed for a s inq le series of 
crimes o r  incidents. Consecutive sentences should be l im i ted  t o  no 
more than twice the presumptive sentence. 

Comni t t ee  recomnendation. The comni t t ee  made no recomnenda- 
t ions concerning the proposals on consecutive sentencinq. 

Colorado D t  s t r i c t  Attorneys Council proposal . The CDAC recom- 
mended tha t  earned time, rather than good time, shou'ld be established, 
w i th  a maximum t ime  earnable o f  one day f o r  each two days served. The 
CDCA proposed tha t  the system should be operated by a single depart- 
ment - the Department of Corrections - and not  divided between a 
parole board and the department. 

I n  order t o  convert the good time concept of House B i l l  1589 to 
a system of earned time, i t would be necessary t o  amend subsection (3)  
(a) of section 12 of House B i l l  1589 116-11-310 (3) (a), C.R.S. 19731, 
by making amendments contained i n  Senate R i l l  59 i n  the form i n  which 
i t  passed the Senate during the 1978 Session. 



I n  order t o  reduce the maximum good o r  earned time t o  one day 
for  each two days served, as was the o r i g ina l  p r i nc ip le  contained i n  
House B i l l  1589 as introduced, i t  would be necessary t o  amend House 
B i l l  1589 by delet ing subsection (3) (b) of section 12 [16-11-310 (3) 
(b), C.R.S. 1973). This would en ta i l  delet ion of the bottom three 
l i nes  on page 6 and delet ion o f  the f i r s t  17 1 ines on page 7 o f  House 
B i l l  1589. 

It was argued by the CDAC tha t  the provision o f  House B i l l  1589 
[16-11-310 (1) (a) ( I ) ,  C.R.S. 19731, which allows for possible addi-
t iona l  good time o f  up t o  "one month f o r  every s i x  months o f  a sen- 
tence servedn, creates various problems. I f  general l y  granted (uhlch, 
based upon past history, the CDAC expects), i t  would reduce the a v e r  
age sentence of less than 21 months by three months, o r  a 15 percent 
sentence reduction f r o m  the prarent sentme average. By using the 
lang-ages 'of a sentence sewedn i t  i s  unclear whether t h i s  extra good 
t l n a  appl i e s  to the f u l l  presumptive sentence w l  thout regard to the 
one-third good time, or to the sentence after the one-third good tim 
has been taken ln ta  consideration. I n  other words, i t  could be argued 
tha t  House B i l l  1589 permits addit ional  good time of one month f o r  
every four  months i n  custody, ifIt i s  construed tha t  the regular one- 
t h i r d  good time i s  p a r t  "of the sentence served". This would ef fect 
an even greater average sentence reduction. 

The addit ional  good time provided by House B i l l  1589 would be 
administered by the Parole Board. The CDAC argued tha t  t h i s  would 
create administrat ive problems. The Department o f  Corrections would 
administer one good time system, and the Parole Board would administer 
another, w i th  no assurance tha t  t h e i r  pol i c i e s  and administration 
would be compatible and consistent. 

State Public Defender proposal. The State Public Defender 
reconended tha t  any good time system under House B i l l  1589 should (1 ) 
vest monthly, (2) accrue unless taken away by due process, and (3) be 
administered by an impar t ia l  decision maker. The State Public 
Defender preferred a good time system over an earned time system, but 
was doubtful t ha t  House B i l l  1589 provided due process procedures fo r  
the hand1 ing o f  good time. The State Public Defender preferred a 
day-for-day granting o f  good time as an incent ive toward good i n s t i t u -  
t i ona l  behavior but only if: (1) the system i s  administered by an 
impar t ia l  body, (2) the burden o f  proof i s  on the state, (3) penalt ies 
are l imited, and (4) due process i s  provided. The State Public 
Defender believed tha t  an a rb i t ra ry  good time system would be worse 
than none a t  a l l .  

Colorado Bar Association proposal. I n  the opinion of the CBA, 
a good time system can be phi losophical ly consistent w i th  the concept 
of- presumptive determinate sentencing. - The use o f  earned time, i.e., 
the reduction o f  an offender's length o f  stay i n  an i n s t i t u t i o n  by 
time awarded by the i n s t i t u t i o n  and correct ions o f f i c i a l s ,  based on 
the prisoner's performance i n  the i n s t i t u t i o n ,  subverts the cer ta in ty  
of sentencing, enhances sentence d ispar i ty ,  and places d iscret ion i n  
the hands o f  those who are not v i s i b l y  accountable t o  the publ ic  for 



- - 

t h e i r  actions. However, i n s t i t u t i o n a l  cont ro l  and i n s t i t u t i o n a l  ru les 
and regulations are an important p a r t  of any correct ions system. The 
CBA fee ls  i t  would be desirable f o r  i n s t i t u t i o n s  t o  f s t a b l i s h  ru les  
r e q u i r l  ng pa r t i c i pa t i on  by inmates i n  work o r  educational programs. A 
v i o l a t i o n  o f  those ru les would be su f f i c ien t  cause fo r  a hearing t o  
withhold the automatic appl icat ions of good time. To the extent the 
appl i c a t i o n  o f  such ru les  i s  open t o  abuse on a var ie ty  of levels,  the 
areas i n  which such non-part ic ipat ion would be a cause fo r  hearing 
would need to be s t r i c t l y  moni tored. 

Comni ttee. recomnendation. The comni t t e e  recomnends t h a t  the 
award 07 addit ional  good time f o r  progress, as p e m i t t e d  i n  sect ion 12 
of House 0111 1589 [16-11-310 (b) (I),C.R.S. 19731 be deleted from 
the b i l l .  Consequently, there w i l l  be a f l a t  goad t ime deduction o f  
ten days a mnth from the sentence. Thfs racarrmendation 4s contained 
i n  B i l l  56. 

Proposals on Use o f  Parole and the Role o f  the Parole Board 

Muse B i l l  1589, as discussed previously, w i l l  c u t  the parole 
period from an average o f  two years ta one year. This w i l l  approxi-
mately c u t  i n  hal f  the parolee population. Several changes t o  t h i s  
requirement were proposed t o  the commtttee. I n  addit ion, the r o l e  o f  
the Parole Board as an ear ly  release mechanism was discussed and 
recomnendati ons thereon were submi t t e d  t o  the comni ttee. 

Of f i ce  o f  Adult  Parole proposal. The Office of Adult Parole 
suggested t h a t  the per iod of parole be increased for  ce r ta in  classes 
o f - - fe lon ies  and f o r  cer ta in-  types o f  offenders. The concern i s  w i th  
the f a c t  t h a t  no d i s t i n c t i o n  i s  made between the f i r s t  time 
non-violent offender and the repeat v i o len t  offender. It was sug-
gested, therefore, t h a t  the length of parole be extended for  those 
ind iv iduals  who have demonstrated a pat tern o f  cr iminal  involvement. 
This suggestion could be implemented by requ i r ing  t h a t  repeat Class 4 
and 5 non-violent fe lons serve a parole per iod o f  two years, and tha t  
repeat offenders i n  Class 2, 3, and the new Class 38, as proposed by 
the Off ice of Adult Parole, serve a three-year parole period. 

Colorado D i s t r i c t  Attorneys Council proposal. The CDAC pro- 
posed t o  el iminate the parole board's power t o  grant ear ly  release of 
felons. It was maintained tha t  t h i s  p r i n c i p l e  i s  a necessary founda- 
t i o n  fo r  the e n t i r e  concept of presumptive sentencing. The p r i nc ip le  
was contained i n  House 8111 1589 as o r i g i n a l l y  appmved by the House 
o f  Representatives, but abandoned i n  the f i n a l  version. Parole ser-
vices a f t e r  release, as opposed to parole as an ear ly  release mecha- 
nism, would be continued. 

State Publ i c  Defender. The State Publ i c  Defender agreed w i th  
the r o l e  envisioned f o r  the parole system i n  House B i l l  1589 and d i d  
not  propose any changes. 



Parole Board r o  osal One issue tha t  was raised f o r  comnittee 
considerat---I--++e t  er t e Colorado Parole Board i s  usinq the r i g h t  on was w 
l e t e n i n a n t s  fo r  parole selection, and the r e l a t i v e  weight tha t  should 
be given t o  each of these factors i n  parole determination. As a solu- 
t i o n  t o  these problems, the committee was presented w i th  a matrix sys- 
tem t o  guide parole boards i n  t h e i r  decision making. This matrix sys- 
tem i s  s imi la r  t o  the one discussed e a r l i e r  which used to  guide judges 
i n  t h e i r  determination of appropriate sentences. I n  the matrix system 
vis-a-vis the parole board, a type of g r i d  system i s  used i n  the deci- 
s ion of whether o r  not t o  grant parole. F i r s t  o f  a l l ,  a "sa l ient  
fac to r  score" i s  determined f o r  each offender based on factors such as 
p r i o r  convictions, p r i o r  commi tments, education, employment history, 
mari tal  history, etc. The offense 1s then rated from low t o  high 
saverlty, depending upon the nature of the crime. After determination 
of hoth the sa l i en t  factor score and the offense severl ty ratinq, a 
chart I s  consulted which indicates the amunt of time an offender w l th  
a glven background and sa l len t  fac to r  score should serve for an 
offense o f  a gtven severity, assuming a reasonably good i n s t i  tu t lona l  
performance, A l l  the factors involved i n  the sa l i en t  factor index 
were determined on the basis o f  research, and have some p r e d l c t a b l l i t y  
f o r  success on parole. This system i s  being used by the U.S. Board of 
Parole. The Colorado Parole Roard i s  presently studying such a system 
t o  determine whether i t can be implemented i n  Colorado, 

Comnittee recommendation. As recomnended t o  the comnittee by 
Senator Wham and Representative Howe, and subsequently adopted by the 
committee, the one-year parole term required t o  be served under House 
B i l l  1589 i s  abandoned. It i s  thought t ha t  more serious offenders may 
require a longer term o f  parole supervision and tha t  t h i s  judgment i s  
best determined by the Parol e Board. The comni t t e e  b i  11 , B i11 56, 
therefore amends House B i l l  1589 t o  provide tha t  the offender w i l l  be 
required to  serve a parole term up t o  the maximum sentence o r  for a 
period not t o  exceed f i v e  years, whichever i s  1 ess (section 16 of B i l l  
56). An offender, under the recomnended comni t t ee  b i  11 , w i  11 become 
e l i g i b l e  f o r  parole consideration when he has served h i s  minimum term, 
less a1 lowance for  good time, 

Proposal s on P re t r i a l  Conf inement 

State Public Defender proposal. The State Public Defender pro- 
posed t o  subst i tu te the term "pre-incarceration" confinement for  the 
term " p r e t r i a l  " confinement. To accompl i s h  th is ,  i t  was proposed that  
16-1 1-306 be rewrit ten  as fo l  1 ows: 

16-11-306. SENTENCING - CREDIT FOR 
PRE- INCARCERATION cOWIN~ME 
DEbtNDAN RIsoN 2J u D 2 s H L  EF%I! 
NITE sEN:E~!E1~hHouTM~!:iNE CREDIT FOR PRESEMENCE CON-
FINEMENT. THE SENTENCING JUDGE SHALL, HOWEVER, CLEARLY 
SET FORTH I N  THE MITTIMUS THE DATES WHICH THE DEFENDANT 
HAD BEEN CONFINED PRIOR TO SENTENCING. 



(2)  ?he sentence of any person comnitted t o  the 
custody o f  the department Of I n s t i t u t i o n s  sha l l  conence 
t o  run on the date On whlch such person I s  received i n t o  
the custody of the department, b u t  any greBr4e4-een60ne- 
men6 PRE- INCARCERATION CONFINEMENT s ha1 1 be c red i ted  t o  
the sentence. 

(3 )  IN ORDER TO FACILITATE CREDIT FOR 
PRE- INCARCERATION CONFINEMENT, THE SHERIFF OR OTHER 
OFFICER HAVING CHARGE OF THE DEFENDANT PRIOR TO HIS COM-
MITMENT TO THE DEPARTMENT OF INSTITUTIONS, SHALL CERTIFY 
IN WRITING TQ THE DEPARTMENT OF INSTITUTIONS THE LENGTH 
OF TIME SERVED BY THE DEFENDANT FROM THE DATE OF HIS 
SENTENCE TO THE DATE OF HIS COMMITMENT TO THE bEPARTMENT 
OF INSTITUTIONS. 

Amerlcan . Cfv l 1  L lberties Uflion proposal,. The ACLU proposed 
t h a t  a l l  j a i l  Time served p r i o r  t o  comi tment  should be appl ied t o  the 
sentence. 

Comml t t e e  recommendations. The comni t t e e  recbmnded  t h a t  an 
amendment t o  House B i l l  m  e  drafted t o  provide t h a t  a person who 
I s  confined pending h i s  comnit ta l  t o  t he  department i s  e n t i t l e d  t o  
c r e d i t  aga inst  the maximum and minimum terms o f  h i s  sentence f o r  the 
e n t i r e  per iod o f  such confinement. Thf s concept i s  inc luded I n  
sect ion 10 of the committee b i l l  ( B i l l  56). 

The, Habitual Criminal s Act  and the Sex Offenders Act 

During comnittee del iberat ions,  concern was expressed t h a t  
House B i l l  1589 d i d  no t  provide f o r  sentence adjustments f o r  m u l t i p l e  
p r i o r  fe lon ies .  Under House B i l l  1589, a judge i s  permitted t o  
increase the  presumptive sentence up t o  50 percent ifa person has a 
p r i o r  fe lony convict ion.  It was argued t h a t  the b i l l  d i d  not  a l low 
f o r  an increase i n  the sentence I f  a person who has more than one 
p r i o r  fe lony convict ion. I t  was suggested t h a t  perhaps the b i l l  
should be amended t o  create a formula t o  a l low f o r  add i t i ona l  
increases f o r  add i t i ona l  numbers o f  p r i o r  fe lony convict ions, w i t h  
p a r t i c u l a r  emphasis on those which are crimes of violence. 

It was pointed ou t  t ha t  as t o  continous o r  phys ica l l y  danqerous 
felons, the Habitual Offenders Act, which provides a sentence 
lengthening mechanism fo r  those prev ious ly  convi c ted of two o r  more 
felonies, and the Sex Offenders Act, which a1 lows the cour t  t o  impose 
a sentence of one day t o  l i f e ,  have no t  been affected by House 811 1 
1 589. 

It was suggested t h a t  an analysis of the present pr ison popu-
la t ion ,  the make-up o f  the p r i o r  fe lony convict ions, and the sentenc- 
i ng  increases which the courts have genera l ly  appl ied i n  those cases, 
i s  necessary t o  determine an appropr iate amendment. It was also sug- 



gested that  an analysis should be undertaken concerning the e f fec t  o f  
the greater number o f  habitual criminal f i l inqs and mu1 t i p l e  prose- 
cutions which may be f i l e d  i n  an e f f o r t  to  handle the serious and 
career criminals. An analysis o f  the number o f  defendants w i th  two o r  
more p r i o r  felony convict ions may be necessary i n  order t o  determine 
the expected load o f  habitual criminal prosecutions and sentences. 

State Publ i c  Defender proposal , The State Publ i c  Defender pro- 
posed t  B  h  a  b  i  tua l  criminal statute: 

SENTENCING OF HAB47klA~--6R4M4WA~S REPEAT OFFENDERS 
16-1 3-1 01 . Punishment f o r  kab+lua+-er+m+m+e~ REPEAT 
OFFENDERS (1 ) Every person convicted i n  t h i s  state o f  
any felony Fer-wh~eh-Che-men+m1k.pall&+8y-p~ese~+bed-by 
4&w-mteaado-Clve-yarre who, w i th in  ten years o f  the date 
o f  the comnission o f  the said offense, has been h2ee  
previously convicted upon charges separately brought and 
t r ied,  e i t he r  i n  t h i s  s ta te  o r  elsenhere, of a felony 
or, under the laws of any other state, the United 
States, o r  any t e r r i t o r y  subject t o  the j u r  sd ic t ion  of 
the United States, o f  a crime which, i f  comni tted. 
w i th in  t h i s  state. would be a felonv shal l  be adjudged 
a~ -hab4 Iua+-e rhha iA REPEAT OFFEND~Rand shal l  be-gun- 
4~hed-by-eenC+nemenC-+n-Ihe--sBaBe--gen4IenI4ary--Fer--a

Cem--eC--ne#--+ess-#han-I~e~By-F4ve-years-ne~-~re-8ha~ 

FiCCy-years+ HAVE H I S  SENTENCE INCREASED BY 20 PERCENT. 
f++(2) Every person convicted i n  t h i s  s tate of any 
felony who has been twlce previously convicted upon 
charges separately brought and t r ied,  e i ther  i n  t h i s  
s tate o r  e l  sewhere, o f  a felony or, under the laws of 
any other state, the United States, o r  any t e r r i t o r y  
subject t o  the j u r i s d i c t i o n  o f  the United States, of a 
crime which, i f  comnitted w i th in  t h i s  state, would be a 
felony, shal l  be adjudged an-habiBua+-erimina4 A REPEAT 
OFFENDER and shal l  be--pun4sked-by-ee~FCne~lenI-i~-Ihe
s#aCe-peni$en4iary-Ce~-a-Ie~~1-eC-ne8-+ess-#han-&he-4eng-
esC-CemT-ner-mere-Ckan-Bk~ee--Bimes--Bke--~enqe~#--8erm 

preser4bed--upen--a--~4rs4-eenv4eCien+ HAVE H I S  SENTENCE 
INCREASED BY 40 PER CENT, 

(3) FOR EACH ADDITIONAL PRIOR FELONY CONVICTION 
SEPARATELY BROUGHT AND TRIED WITHIN THE PREVIOUS TEN 
YEARS, A PERSON SHALL BE ADJUDGED A REPEAT OFFENDER AND 
SHALL HAVE H I S  SENTENCE INCREASED BY 20 PERCENT FOR EACH 
SUCH FELONY CONVICTION. fa4(4) No drug law convict ion 
sha l l  be counted as a p r i o r  felony convict ion under t h i s  
section unless such p r i o r  offense would be a felony if 
comnitted i n  t h i s  state a t  the time o f  the comnission of 
the new offense, 

(5)  PRIOR FELONY CONVICTIONS SHALL BE CHARGED I N  
THE INDICTMENT OR INFORMATION. UPON A FINDING OF GUILTY 
TO THE PRINCIPAL CHARGE, THE REPEAT OFFENDER COUNTS OF 
.--



THE INFORMATION SHALL BE DETERMINED BY A TRIAL TO THE 
COURT, WITHOUT A JURY, 

(6)  ANY CONSECUTlVE SENTENCE IMPOSED I N  THIS STATE 
SHALL BE LIMITED TO A 20 PER CENT INCREASE OVER THE 
LONGEST SEWTENCE IMPOSED BY THE COURT, EXCEPT FOR 
OFFENSES WHICH ARE COMMITTED BY A PERSON DURING THE TIME 
HE I S  INCARCERATED I N  A PENAL INSTITUTION OR I N  THE 
STATE HOSPITAL AS A RESULT OF CRIMINAL PROCEEDINGS. 

American C i v i 1 l.ibert ies Union proposal. 'The ACLU recomnended 
tha t  the penalty 'for' repeat bffenders, including the habitual cr iminal  
statutes, apply only t o  people who are reconvicted w i th in  f i v e  years 
of being released from t h e i r  sentence. 

Comni t t e e  recornendation. The c o m i  t t e e  made no recommenda-
t ions concerriinq' the sentnc lnq  of habitual cr iminals and the "Colo- 
rado Sex offenders Act o f  1968".- 

Retroact iv i ty  , 

Section 18-1-410 (1) ( f ) ,  C.R.S. 1973, permits a defendant t o  
f i l e  a pos t - t r ia l  motion i n  the d i s t r i c t  court  a l leq ing " that  there 
has been a s ign i f i can t  change I n  the law appl fed t o  the applicant's 
convict ion o r  sentence, allowing, i n  the i n te res t  o f  justice, the 
ret roact ive appl I ca t i an  of the changed 1 egal standard. " This s tatute 
has been implemented prqcedurally through Rule 35 o f  Colorado's Rules 
o f  Criminal Procedure which permits a defendant t o  f i l e  such an option 
a t  any time u n t i l  120 days a f t e r  h i s  convict ion has become f i n a l  (i.e. 
120 days a f t e r  sentence i s  imposed o r  120 days af ter  h i s  appeal i s  
decided). A t r l a l  court  ha$ v i r t u a l l y  no d iscret ion i n  deciding 
whether t o  grant the requested re1 ief. 

Thus, any defendant whose convict ion has not  become f i n a l  p r i o r  
t o  December 1, 1978 (120 days p r i o r  t o  Ap r i l  1, 1979) w i l l  be e l i q i b l e  
f o r  resentencing under the terms o f  House B i l l  1589. 

No current, accurate s t a t i s t i c s  as t o  the number of sentenced 
felons e l  i g i b l e  f o r  resentencing are presently available. I n  ear ly  
1978, the Attorney General ISOffice estimated that  they had over 400 
suspense cases (i.e. only not ice o f  appeal has been received) and 
roughly 200 pending cr iminal  cases. The Attorney General 's O f f  i c e  
estimated tha t  there were approximately 100 notices of appeal which 
had been f i l e d  a t  tha t  time, but which the Attorney General's Office 
had not ye t  received. Addit ionally, there are v i r t u a l l y  hundreds of 
recent convictions tha t  have not ye t  reached the appellate stage. 
There are also those sentences t o  be imposed between now and Apr i l  1, 
1979. I n  short, there are many people who w i l l  be e l i g i b l e  fo r  Rule 
35 motions. 



As was pointed out  to  the comnittee, section 18-1-410, C.R.S. 
1973, and Supreme Court Rule 35 (b) have been the law of the State o f  
Colorado f o r  approximately seven years. These provisions were 
designed t o  implement the minimum standards f o r  criminal j us t i ce  
promulgated by the American Bar Association. Based on these provi- 
sions, a1 1 felons sentenced before Apr i l  1, 1979 whose cases are on 
appeal, p l  us a1 1 those sentenced a f te r  December 1, 1978, would be 
e n t i t l e d  under present Colorado law, as a matter o f  r igh t ,  t o  have 
t h e i r  sentences adjusted t o  those i n  House B i l l  1589. 

As noted e a r l i e r  i n  t h i s  report, only tha t  section of House 
B i l l  1589 which defines the good time avai lab le and the l i m i t a t i o n  on 
parole and re-incarceration a f t e r  parole violat ion, i s  avai lable to  
prisoners sentenced f o r  crimes committed p r i o r  t o  Ap r i l  1, 1979. The 
b i l l  as a whole i s  not retroactive,' only the section described above. . ' 

The fo l lowing four  p o s s i b i l i t i e s  concerning the r e t r o a c t i v i t y  
o f  House B i l l  1589 were considered by the c o d  ttee: 1) make the 
1 egi s l  a t ion t o t a l  l y  prospective i n  appl icat ion;  2) preserve the con-
cept o f  House B i l l  1589, which makes the ac t  re t roact ive t o  those who 
e lec t  the new good time provisions and the l i m i t a t i o n  on parole and 
re-incarceration a f t e r  parole v io la t ion;  3) provide tha t  the leg is-  
l a t i o n  i s  re t roact ive only t o  those who are sentenced t o  an indetermi- 
nate term (Class 4 and 5); o r  4) provide tha t  the l e g i s l a t i o n  shal l  be 
t o t a l l y  re t roact ive (apply t o  a l l  classes o f  felony, except Class 1). 

Colorado D i s t r i c t  Attorneys Council proposal. The CDAC recom-
mended that  any r e t r o a c t i v i t y  be eliminated and tha t  the new law be 
appl icable t o  offenses occurring a f t e r  the e f fec t i ve  date of the law. 
To make the new sentencing law t o t a l l y  re t roac t ive  would be t o  disre- 
gard the ru les and presumptions upon which the judqes o r i g i n a l l y  sen-
tenced defendants. 

I n  order t o  avoid a l l  the problems, l i t i g a t i o n ,  and inequal i ty  
attendant t o  an attempt to  make House B i l l  1589 retroact ive, the CDAC 
thought that  i t  would be necessary t o  amend section 12 of House B i l l  
1589 (16-11-310, C.R.S. 1973) and p a r t i c u l a r l y  sub-sections (4) and 
(5) thereof, t o  make i t  c lear  tha t  the e lect ion language contained i n  
those two sections deals only wi th  good o r  earned time, and does not 
deal wi th  an e lect ion t o  be governed by the sentences i n  House B i l l  
1589. I n  addition, the CDAC proposed tha t  it would be necessary t o  
add a new secton t o  House B i l l  1589 t o  add a new sub-paragraph (8) t o  
18-1-105, C.R.S. 1973, t o  read: 

8 NOTWITHSTANDING THE PROVISIONS OF SECTION 18-1 -41 0 
1 (F) C.R.S. 1973, OR OF ANY OTHER LAW, THE PROVISIONS1 I 

OF THIS SECTION SHALL APPLY ONLY TO PERSONS CONVICTED OF 
A CRIME COMMITTED ON OR AFTER APRIL 1, 1979. 

To the extent tha t  j us t i ce  requires adjustment o f  sentences of 
those convicted o f  crimes comnitted before the e f fec t i ve  date of House 
B i l l  1589, such adjustments should be effected through the comnuta- 



t ion/execut ive clemency process. This was the course o f  ac t ion  taken 
by the l e g i s l a t u r e  when the present Criminal Code and sentencing pat- 
terns were adopted f n  1972. The CDAC thought t ha t  any attempt t o  deal 
w i t h  necessary adjustments i n  any other  manner would f l o o d  the courts 
and not  r e s u l t  I n  uni form considerat ion of requested adjustments. 

State Publ ic Defender proposal. The State PublIc Defender sup- 
ported f u l l  r e t r o a c t i v i t y ,  w i t h  some mechanism provided t o  determine 
whether the presumptive sentence should be reduced o r  enhanced due t o  
mf t iga t ing  o r  aggravating cfrcumstances. The State PublIc Defender 
thought t h a t  t h i s  could probably be best  accompl ished by resentencing 
under Rule 35(a). 

The State Pub1 i c  Defender thought t h a t  prospective appl i c a t i o n  
o f  the law would be viewed as a r b l t r a r y  and capr ic ious by present 
Inmates, and the 1ikel  Ihood o f  severe unrest  cannot be discounted. 
Furthermore, i f  the goal o f  the l a w  i s  reasonable p a r i t y  i n  sentenc-
ing, i t  seems Incons is tent  t o  create a c lear -cut  d i s p a r i t y  I n  length 
o f  confinement f o r  those present1 y behi nd bars. 

To Implement t h i s  suggestion, the  fo l lowfng amendment t o  
16-11-310 C.R.S. 1973 was proposed by the State Publ ic Defender: 

(1) ANY PERSON CONFINED UNDER A SENTENCE OF IMPRISON- 
MENT ON THE EFFECTIVE DATE OF THIS LAW MAY ELECT TO BE 
RESENTENCED UNDER THE PROVISIONS OF THIS LAW AND THE 
PROVISIONS OF 16-1 3-1 01 3. x.,AS AMENDED. 

(2)  UPON RESENTENCING, THE SENTENCING JUDGE SHALL BE 
ENTITLED TO REDUCE OR INCREASE THE PRESUMPTIVE SENTENCE 
IN ACCORDANCE WITH THE PROVISIONS OF 18-1-105 AND I N  AC-
CORDANCE WITH THE PROVISIONS OF 16-1 3-101 -et. seq., AS 
AMENDED. 

(3)  IN THE EVENT THAT THE PROVISIONS FOR RETROACTIVITY 
SONTAINED I N  THIS SECTION ARE DECLARED UNCONSTITUTIONAL, 
THEN THERE SHALL BE NO RETROACTIVITY WHATSOEVER, AND THE 
PROVISIONS OF 18-1-410 ( f )  SHALL NOT APPLY. 

Committee recomnendatlon. The committee recomnends t h a t  the 
provisions contained - .I n  'the committee b i l l  be t o t a l l y  prospective I n  
appl icat Ion.  



APPENDIX A 


- L i s t  of 

C.R.S. 1973 C i t a t i on  

12-22-322 

Class i f ied Felonies 

CLASS 1 FELONY 

Descr ipt ion o f  Offense 

Narcoti  c drug offenses. No person, 
-or a i d  another 
t o  un lawfu l ly  use o r  possess narco t i c  
drugs s ha1 1 : 

a) 	 Possess f o r  sa le  a narco t i c  
drug except i n  accordance w i th  
the provis ions o f  p a r t  3 o f  
a r t i c l e  22 o f  t i t l e  12, C.R.S. 
1973; 

b)  	 Se l l  a narco t i c  drug except i n  
accordance w i t h  the  provis ions 
o f  t h i s  p a r t  3; 

c )  	 Induce o r  attempt t o  induce any 
o ther  person t o  un lawfu l ly  use 
o r  administer a narco t i c  drug; 

d)  	 Unlawful ly  dispense o r  admin- 
i s t e r  a narco t i c  drug t o  any 
other person ; 

e)  	 Employ, induce, o r  use any 
o ther  person t o  unlawful ly  
transport,  carry, dispense, 
produce, o r  manufacture a nar- 
c o t i c  drug; 

f )  	 Induce o r  attempt t o  induce any 
o ther  person t o  v i o l a t e  any 
o f  the provis ions o f  p a r t  3 o f  
a r t i c l e  22 o f  t i t l e  12, C.R.S. 
1973; 

g) 	 Induce o r  attempt t o  induce any 
o ther  person t o  use a narco t i c  
drug except i n  accordance w i t h  
the provis ions O f  t h i s  p a r t  3; 

h )  	 Conspi r e  w i  t h  another person 
t o  v i o l a t e  paragraphs (a)  t o  
(9 )  o f  t h i s  subsection (1). 

I f  any such "other person", as speci-
f i e d  i n  paragraphs ( c )  through (g)  
above i s  twenty- f ive years o f  age o r  
under a t  the  t ime o f  such v io la t ion ,  
such v i o l a t o r  commits a c lass 1 
felony. 

Murder i n  the f i r s t  degree. A person 
comnits the  class 1 felony- o f  murder 
i n  the f i r s t  degree i f :  



CLASS 1 FELQNY (Continued) 

C.R.S. 1973 Clt81-

18-3-102 
(Continued) 

Descr ip t ion  o f  Offense 

A f t e r  d e l i b e r a t i o n  and w i t h  t h e  
I n t e n t  t o  cause t h e  death of a 
person o ther  than himself  , he 
causes t h e  death of t h a t  per- 
son o r  of another person; o r  
Ac t i ng  e i t h e r  alone o r  w i t h  
one o r  more persons, he commits 
o r  attempts t o  commit arson, 
robbery, burglary,  kidnapping, 
sexual assau l t  i n  t h e  f i r s t  o r  
second degree as p r o h i b i t e d  by 
sec t i on  18-3-402 o r  18-3-403, 
o r  a c lass  3 felony fo r  sexual 
assau l t  on a c h i l d  as provided 
i n  sec t i on  18-3-405 (2). and, 
i n  t h e  course o f  o r  i n  f u r t h e r -  
ance o f  the  crime t h a t  he i s  
comni t t ing  o r  at tempt ing t o  
comnit, o r  o f  imnediate f l i g h t  
therefrom, the  death o f  a per- 
son, o the r  than one of t h e  par-  
t i c i p a n t s ,  i s  caused by anyone; 
o r  
By p e r j u r y  o r  subornat ion o f  
p e r j u r y  he procures t h e  convic- 
t i o n  and execut ion o f  any 
innocent person; o r  
Under circumstances mani fest ing . 
extreme ind i f ference t o  the  
value of human l i f e ,  he i n ten -  
t i o n a l l y  engages i n  conduct which 
creates a grave r i s k  o f  death 
t o  a person o the r  than h imsel f ,  
and thereby causes the  death o f  
another. 

F i  r s t  degree k i  dnappi ng. Any person 
who does any of t he  fo l l ow ing  dc ts  
w i t h  the  i n t e n t  thereby t o  force the  
v i c t i m  o r  any o the r  person t o  make any 
concession o r  g ive  up anyth ing of 
value i n  order  t o  secure a re lease o f  
a person under t h e  offender's ac tua l  
o r  apparent c o n t r o l  commi t s  fir st 
degree k i  dnappi ng : 

a )  	 F o r c i b l y  siezes and c a r r i e s  any 
person from one p lace t o  another; 
o r  



CLASS 1 FELONY (Continued) 

C.R.S. 1973 Ci tat ion 

18-3-301 
(Continued) 

Description of Offense 

b)  Entices o r  persuades any person 
t o  go from one place t o  another; 
o r  

c) Imprisons o r  forc ib ly  secretes 
any person. 

Whoever comi  t s  f i r s t  degree kidnap- 
ping i s  g u i l t y  o f  a class 1 felony if 
the person kidnapped shal l  have 
suffered bodi l y  i n  jury; but no person 
convicted of fir st degree kidnapping 
shal l  suffer the death penalty i f  the 
person k i  dnapped was 1iberated a1 ive 
p r i o r  t o  the conviction of the kid- 
napper. 

Assault during escape. Any person 
confined i n  any lawful place of con-
finement w i th in  the state who, while 
escaping o r  attenpting t o  escape, 
c m i  t s  an assault wi th i n ten t  t o  
c m i t bodi ly  i n j u r y  upon another per- 
son w i th  a deadly weapon, o r  by any 
means of force l i k e l y  t o  produce 
serious bodi ly injury, c m i  t s  a class 
l felony, i f  the person has been con- 
v ic ted of a class 1 felony. 

Treason A person commits the class 
o f  treason i f  he lev ies war 

against the state o f  Colorado o r  
adheres t o  i t s  enemies, giv ing them 
a id  and comfort. 



CLASS 2 FELONY 

Desc r ip t i on  o f  Offense 

Cr imina l  attempt. Ifa person i n t e n -  
t i o n a l l y  engages i n  conduct which 
c o n s t i t u t e s  a subs::antial s tep  toward 
the commission of a c l a s ~  1 fe lony,  
t h a t  person comnits a c lass  2 felony. 

Cr imina l  conspi racy. Conspi racy  t o  
c o m i t  a c lass  1 fc lony i s  a c lass  2 
fe1 ony. 

Cr imina l  s o l i c i t a t i o n .  A person who 
a t  tempts t o  pursuade another person 
t o  commit a c lass  1 fe lony  comni t s  a 
c lass  2 fe lony .  

trlurder i n  the  second 
s i s t s  of an unlawful 
o u t  premeditat ion. 

F i r s t  degree k i  dnappinz. Th is  i s  a 
c lass  2 fe lony  ifthe  kidnapped per-  
son was l i b e r a t e d  unharmed. 

Sexual assau l t  i n  the f i r s t  deqree. 
T h i s  i s  a c lass  2 f e l o n y  if: (a)  
more than one person a ids  i n  t6e .  
assaul t ;  o r  (b)  the  v i c t i m  suf fe rs  
ser ious  b o d i l y  i n j u r y ;  o r  ( c )  the  
a c t o r  uses a deadly weapon. 

F i r s t  deqree burglary.  Th is  i s  a 
c lass  3 fe lony  ifn a r c o t i c  druqs are 
invo l  ved. 

Aggravated robbery o f  drugs. This 
invo lves  t h e  use o f  a deadly weapon 
i n  t h e  robbery. 

Cr iminal  abort ion.  I f  t h e  woman d i e s  
because of t he  abort ion.  t h i s  i s  a 
c lass  2 felony. 

Pretended c r i m i n a l  abort ion.  I f  the  
woman d ies  because o f  t h e  pretended 
abort ion,  t h i s  i s  a c lass 2 fclony. 

A id inq  an escape. Ifthe  person aided 
was I n  custody o r  c o n f i n e m n t  f o r  
c o n v i c t i o n  o f  a c lass  1 o r  c lass  Z 
felony, t h i s  bccoms a c lass  3 felony. 
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CLASS 2 FELONY (Cantinued) 

C.R.S. 1973 C l ta , t i~n  Descr ipt ion o f  Offense 

Assault dur ing escape. Ifa person 
other  than a c lass 1 felon commits an 
assaul t  Intended o r  1ikely  t o  produce 
bod i l y  harm whI le attempting t o  escape, 
t h l s  i s  a c lass 2 felony. 

Esca es. - A person who i s  convicted Tfo a c ass 1 o r  c lass 2 fe lony comnits 
a c lass 2 fe lony when he escapes from 
custody o r  confinement. 

Unlawful possession o r  use o f  explo- 
sives o r  incendiary devices. When an 
explosive o r  incendiary device i s  
used t o  conmit a felony, the person 
comnlts a c lass 2 felony. 



CLASS 3 FELONY 


C.R.S. 1973 C i t a t i o n  	 Descr ip t ion of Offense 

12-22-322 	 Narcot ic offenses. For a t h i r d  o r  sub- 
sequent offense o f  the narco t i c  laws, 
i t  i s  a c lass 3 felony. These o f -  
fenses inc l  ude: 

a)  	 manufacturing o r  producing 
narcot ics  wi thout  a 1 icense 
from the Department of Hea 1 th; 

b)  	 s e l l  i n g  o r  dispensing narcot ics  
wi thout  a l icense; 

c )  	 operat ing a withdrawal o r  rnain- 
tenance program w i  thout  a 1 ic-
ense f o r  the treatment program; 

d)  	 s e l l i n g  narco t i c  drugs wi thout  
a prescr ip t ion;  

e)  	 obta in ing narco t i c  drugs by 
fraud, decei t ,  m i srepresentation, 
o r  by forgery, o r  by concealment 
o f  mater ia l  fact, etc.; 

f )  	 i l l e g a l l y  possessing, receiving, 
se l l i ng ,  buying, administering, 
dispensing narcot ics  ; 

g) 	 maintain ing a place where nar- 
c o t i c s  are i l l e g a l l y  kept o r  il-
l e g a l l y  used; and s tea l i ng  nar- 
c o t i c  drugs. 

Manufacturing o r  dispensing o f  danger- 
ous d ru  s. +Any person who i s  convict-  
e o manufacturing o r  dispensing danger- 
ous drugs f o r  the second o r  any sub- 
sequent t ime c o n i t s  a c lass 3 felony. 

Criminal attempt. I f  a person in ten-  
t i o n a l l v  enqaqes i n  conduct which con- 
s t i t u t e s  a i ubs tan t i a l  step toward the 
comnission of a c lass 2 felony, t h a t  
person comnits a c lass 3 felony. 

Cons i r a c  Conspiracy t o  comni t a&elony i s  a c lass 3 felony. 

Assault i n  the f i r s t  deqree. Ifany 
person i n t e n t i o n a l l y  causes serious 
i n j u r y  t o  another person through the 
use o f  a deadly weapon, o r  conduct 
which creates a grave r i s k  o f  death, 
o r  i n  the comnisslon o f  a crime he 
causes serious i n j u r y  t o  another; also, 
ifa person threatens a peace o f f i c e r  
Qrfireman o r  person employed by a 
detent ion f a c i l i t y  w i t h  a deadly wea- 
pon w i t h  i n t e n t  t o  cause harm, t h a t  
owson comnits a c lass 3 f e l o w .  

- A  



CLASS 3 FELONY (Continued) 

18-4-401 (2) (d) 

Descript ion of Offense 

Sexual assault i n  the f i r s t  degree. 
f i l s  I s  a class 3 felony when the actor 
I n f l i c t s  sexual penetration on a v ic-  
t i m  through physical force o r  threat, 
o r  the v i c t im  i s  physical ly helpless, 
o r  the vict ims a b i l i t y  t o  control  h i s  
conduct has been impaired by the actor. 

Sexual assault i n  the second degree. A 
class 3 felonv i s  comnitted when the 
actor causes ;ubmission t o  sexual i n t r u -  
sion against the v ic t im's  w i l l  by use of 
physical force o r  threats. 

Sexual assault on a chi ld,  An actor  
comnits a class 3 felony ifhe subjec,ts 
t o  any sexual contact a- v i c t im  who-is 
less than f i f t e e n  years o f  age, and the 
actor i s  a t  leas t  four  years o lder  than 
the vict im, through the use o f  force, 
int imidat ion, o r  threat. 

F i r s t  degree arson. A person who sets 
f i r e  to, o r  through the use of explo-
sives, causes t o  be damaged o r  destroyed 
any bu i ld ing  o r  occupied s t ructure com- 
mi ts  a c lass 3 felony. 

F i r s t  degree burglary. I f  a person un- 
j a w f u l l y  enters a bu i ld ing  w i th  i n ten t  
t o  comnit a crime and i f  said person 
assaults o r  menaces any person, o r  i s  
armed w i  t h  explosives o r  a deadly wea- 
pon, he comnits a class 3 felony. 

A class 3 

felonv I s  comnitted -~. 1 a person unlaw- 
- .  - -

f u l l y  enters a dwell l ng  place w i t h  In-  
t e n t  t o  comnit a crime against a person 
o r  property. 

ravated robbery. I f  the use of a 
d l v  weaDon i s  Involved i n  a robbery 

by t h i  actor  o r  a confederate. I t i s  a 
class 3 felony. 

Theft. Thef t  i s  a class 3 felony if 
t h e a l u e  o f  the th ing  involved i s  ten 
thousand do l la rs  o r  more. 

-+ 
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18-4-401 (4) 

18-4-409 (3)  (b) 

Descr ip t ion of Offense 

Theft. The f t  i s  a c lass 3 fe lony i f  
m e r s o n  has comnitted t ' he f t  twice 
o r  more w i t h i n  a s i x  month per iod and 
the value o f  the th ing  involved i s  ten  
thousand do1 l a r s  o r  more. 

Theft of r en ta l  property. heft of 
r en ta l  DroDertv i s  a c lass 3 fe lony 
where the value o f  the property in-  
volved i s  ten thousand d o l l a r s  o r  
more. 

Aggravated motor veh ic le  thef t .  Ag-
gravated motor veh ic le  t h e f t  i s  a 
c lass 3 fe lony i f  the value of the  
motor veh ic le  o r  motor vehicles i n -  
volved i s  more than ten  thousand do1 
l a r s  o r  i f  the defendant has twice 
prev ious ly  been convicted o f  charges 
separately brought and t r i ed .  

Thef t  by receiving. When a person 
receives, re ta ins ,  loans money by 
pawn o r  pledge on, o r  d l  sposes of 
another's property, knowing t h a t  sa id  
property has been st01 en, and he i n -  
tends t o  depr ive the owner permanently 
o f  the property, and the  value of the 
property i s  ten  thousand do l la rs  o r  
more, the person connnits a c lass 3 
felony. 

Thef t  by receiving. Uhen the value 
o f  the property involved i s  $200 o r  
more and the person i s  engaged i n  the 
business o f  buying and s e l l  i ng  of 
s to len  goods f o r  p r o f i t ,  t he f t  by 
rece iv ing i s  a c lass 3 felony. 

Defrauding a secured cred i  tor ,  A 
person who impairs, renders worth1 ess 
o r  unenforceable any secur i  ty in terest ,  
s e l l  s , assigns, transfers, conveys, 
pledges, encumbers, conceals, destroys, 
o r  disposes of any c o l l a t e r a l  subject  
t o  a secur i t y  in terest ,  and the value 
of the  c o l l a t e r a l  i s  ten thousand 
d o l l a r s  o r  more, c m i t s  a c lass 3 
felony. 
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18-5-206 (2) (d) 

Descr ipt ion o f  Offense 

Defraudin9 a debtor. Ifa c r e d i t o r  
s e l l  s, assigns, transfers, conveys, 
pledges, buys, o r  encumbers a promis- 
sory note o r  cont ract  signed by the 
debtor, and the amount owing on such 
note o r  cont ract  i s  t en  thousand dol-  
l a r s  o r  more, he comni t s  a c lass 3 
felony. 

Chi ld  abuse. I f  serious bod i l y  i n -  
j u r y  t o  t he  c h i l d  resu l ts ,  c h i l d  
abuse i s  a c lass 3 felony. I f  no 
serious bod i l y  i n j u r y  t o  the c h i l d  
resu l ts ,  c h i l d  abuse i s  a c lass 2 
misdemeanor. 

Tra f f ick ing i n  chi ldren. Sel l ing,  
exchanging, bartering, o r  leasing a 
c h i l d  and rece iv ing money o r  other 
considerat ion o r  t h i ng  o f  value f o r  
the c h i l d  as a r e s u l t  o f  such t rans- 
ac t i on  i s  a c lass 3 felony. 

Aid ing escape. Ifa person ass is ts  
another person i n  escaping and the  
person aided has been convicted of a 
fe lony o ther  than a c lass 1 o r  c lass 
2 felony, sa id  person comnits a c lass 
3 felony. 

Assault dur ing escape. I f  a person 
who i s  beina he ld  o r  charqed w i t h  
b u t  no t  conhc ted  of a fe iony attempts 
t o  escape and assaul t s  another inten-
t i o n a l l y  w i t h  a deadly weapon, o r  
another means o f  fo rce  l i k e l y  t o  pro- 
duce in ju ry ,  he conunits a c lass 3 
felony. 

Holding hostages. If, whi 1 e escaping 
a person holds another i n  hostage 
by' fo rce  o r  threat ,  t h a t  person-comni t s  
a c lass 3 felony. 

--&If a person who has been con- 
v c e o f  a fe lony o ther  than a c lass 
1 o r  c lass 2 fe lony escapes from cus-
tody o r  confinement, he conmi t s  a c lass 
3 felony. 

Esca es. 



CLASS 3 FELONY (C* tiw d )  
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Y 

' 18-8-211 

Description of Offense 

Riot$ I n  correct ional  ins t i tu t ions .  
A person who engages i n  v io len t  con- 
duct which creates grave danger and 
obstructs performance of the i n s t i -  
t u t i o n  w i th  two o r  more other persons 
and w i th  the use of a deadly weapon, 
comnits a class 3 felony. 

Br iber  . A class 3 felony i s  cow di f  a person attempts t o  of fer m t t e  
a pecuniary benefit  t o  o r  br ibe a 
publ ic  o f f i c i a l  o r  i f  he i s  a publ ic 
o f f i c i a l  and accepts a bribe. 

dangering publ i c  transportation. 
a person tampers w l  t h  a f a c l l l t y  

o f  publ i c  transportation in tent ional  l y  1 

t o  cause damage which would resu l t  f n  
possible bodi ly  harm o r  death; o r  he 
in tents  t o  commit a crime on the publ ic 
conveyance or  he threatens anyone w i th  
a deadly weapon on a publ ic  conveyance, 
he comnlts a class 3 felony. 



CLASS 4 FELONY 


C.R.S. 1973 Citation 

0-1 -1 44 

Description of Offense 

Penalty f o r  f a l se  statements-Indus- 
t r i a l  Comnission - Division of Labor. -
It, under the s tatutory provisions of 
the sections concerninq the Industrial 
Commission - Division of Labor, anyone 
wi l l fu l ly  makes a fa l se  statement or  
misrepresentation fo r  the purposes of 
obtainina henefi t under said section, 
he commits a c lass  4 felony. 

Penalty for fa1 se  statements/articles 
40 to 54 of t i  tl e 8, Colorado Revi sed' 
S ta tu tes  1973. I f  anvone wil l ful lv  
makes a fa l se  statem&t or  misrepre- ~ 

sentation under oath in order to  
obtain benefits under a r t i c l e s  40 to  
54 of t i t l e  8, Colorado Revised Stat-  
utes 1973, concerni n q  1 abor benefits , 
he commits a c lass  4 felony. 

Deagh by negligence. Any person who 
knowinsly and unlawfully places o r  
allows to be placed explosives on a 
vehicle which resul ts  i n  the death 
of another comnits a c lass  4 felony. 

Penal ty  for  viol a tion or  non-perform- 
ance of dtrties concerninq the S ta te  
Rankinq Commission. Any person who 
wi l l fu l lv  f a i l s  t o  ~ e r f o r m  any ac t  
required; o r  commits any &t in 
viol ation of his  duties concerni nq 
bank examinations and 1 iquidations, 
comnits a c lass  4 felony. 

Defrauding savinq and loan associa- 
tions. Any employee of any savings 
m o a n  association who attempts to 
s tea l  or defraud the association of 
any of i t s  funds, secur i t ies ,  o r  
properties , comni t s  a c lass  4 
felony. 

Narcotic drug offenses. I t  i s  a c lass  
4 felony to  comnit any of the follow- 
ing violations relat ing to  narcotic 
drugs: 



CLASS 4 FELONY (Cont t nued) 

C.R.S. 1973 CI t a t l o n  
1 

12-22-322 
(Conti nued ) 

Descript ion of Offense 

t o  unlawfully manufacture o r  
dispense na rco t i c  drugs, un-
1 awful 1 y conduct a drug t r e a t -  
ment program, o r  unlawfully 
v i o l a t e  r equ la t ions  r e l a t i n g  
t o  pharmaceutical p resc r ip t ions .  
t o  unlawful l y  possess,  buy, 
s t e a l  , o r  administer  any nar- 
c o t i c  drug, o r  t o  maintain a 
place which i s  used f o r  these  
purposes.
t o  s t e a l  o r  conspi re  t o  s t e a l  a 
na rco t i c  d r u q  from an authorized 
dispensor.  

Dangerous drug offenses .  I t  i s  a 
c l a s s  4 te lony t o  comnit the  follow- 
ing v io l  a t i o n s  r e l a  ti nq t o  dangerous 
drugs : 

a )  	 t o  dispense,  possess,  manufac- 
ture, e t c . ,  any danqerous d ruq .  

b) 	 f o r  any person eiqhteen years  
o r  o l d e r  t o  t r a n s f e r  o r  dis-
pense more than one ounce of 
cannabis t o  another  person 
under the aqe of eighteen years 
of aqe. 

Criminal at tempt.  I f  a person inten- 
t i o n a l l y  enqaqes i n  conduct which 
c o n s t i t u t e s  a s u b s t a n t i a l  s t e p  toward 
the comnission of a c l a s s  3 felony,
t h a t  person comnits a c l a s s  4 felony. 

Criminal conspi racy. Conspi racy t o  
commit a c l a s s  3 felony is  a c l a s s  4 
felony. 

Manslau hter. A person comni ts man-+s auci ter : ( a )  he reck less lv  
causes the death of another ; 
or (b)  he i n t e n t i o n a l l y  causes o r  
a i d s  another  person t o  comni t suici de; 
or (3)  he in tends  t o  cause the  death 
of another ,  bu t  because of  a provok- 
Ing a c t  under the hea t  of passion he 
k i l l s  t h a t  person without premedi ta -  
t ion.  Manslaughter is  a c l a s s  4 
fe1 any. 



CLASS 4 FELONY (Con tInued) 
C 

C.R.S. 1973 C i t a t i o n  

18-3-106 

Descr ipt ion of Offense 

Vehlcular homiclde. I f  a person 
causes the death of another whi le  
reck lcss ly  operat ing a  motor vehicle, 
o r  whi le  under the inf luence of alco- 
hol,  he tomni t s  a  class 4 felony. 

Assaul t i n  the second deqree. A per-
son commits assaul t  i n  t he  second de- ~.~~--
gree i f :  (a) he I n t e n t i o n a l l y  causes 
serious bod1 l y  i n j u r y  t o  another; o r  
(b)  he attempts t o  cause serious 
bod i l y  i n j u r y  w i t h  a  deadly weapon; 
o r  (c )  w i t h  i n t e n t  t o  prevent a  peace 
o f f i c e r  o r  fireman from doing h i s  
duty he causes bod i l y  in ju ry ;  o r  (d)  
he reck less ly  causes serious i n j u r y  
by means o f  a  deadly weapon; o r  (e)  
he harms someone by means o f  admin- 
i s t e r i n g  a  drug o r  other substance; 
o r  ( f )  when l aw fu l l y  confined he uses 
physical  force against a  peace o f f i -  
cer  o r  f ireman i n  the performance o f  
h i s  dut ies.  Assaul t i n  the  second 
degree i s  a  c lass 4 felony. 

Criminal ex to r t ion .  A c lass 4 fe lony 
is commi t t e d  when a person threatens 
a  person, h i s  property, o r  h i s  repu-
ta t ion ,  . t o  induce t h a t  person t o  a c t  
aqa ins t ' h i s  w i l l  t o  do an a c t  o r  re-
f r a i n  from doing a  lawfu l  act .  

Second degree k i  dnappi nq. Any person 
who kidnaps a  c h i l d  not  h i s  own and 
under the age of eighteen years of 
age commits a  c lass 4 felony. 

Sexual assaul t  i n  the second degree. 
An ac to r  comnits second degree sexual 
assaul t  i f :  (a)  he causes the sub- 
mission of a  v i c t i m  t o  sexual pena-
t r a t i o n  against  the v i c t im 's  w i l l ;  o r  
(b )  the v i c t i m  i s  less than fourteen 
years of  age and the ac to r  i s  fou r  
years o lder  than the v ict im; o r  (c )  
the v i c t i m  i s  less than eighteen years 
o l d  and the ac to r  i s  the v i c t im ' s  
guardian; o r  (d )  the actor  has super- 
v i so ry  au tho r i t y  over the v i c t i m  i n  
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C.R.S. 1973 C l  t a t f o n  

18-3-403 
(Conti nwd )  

Descr ip t ion o f  Offense 

some capaci t y  ; o r  (e) the ac to r  en- 
gages i n  treatment o r  examination o f  
the v i c t i m  fo r  o ther  than bona f i d e  
medical purposes. Sexual assaul t in 
the second degree i s  a c lass 4 felony. 

Sexual assaul t i n  the t h i r d  deqree. 
Any ac to r  who subjects a v i c t i m  t o  
a* sexual contact  comni t s  sexual 
assaul t  i n  the t h i r d  degree i f :  

the  ac to r  knows t ha t  the v i c t i m  
does no t  consent; o r  
the ac to r  knows t h a t  the v i c t i m  
i s  incapable o f  apprais inq t he  
nature of the v i c t im 's  conduct; 
o r  
the v i c t i m  i s  phys ica l l y  help- 
less  and the ac to r  knows t h a t  
the v i c t i m  i s  phys ica l l y  help- 
less and the v i c t i m  has no t  
consented; o r  
the actor  has subs tan t ia l l y  i w  
pai red the v i c t im ' s  power t o  
aopraise o r  cont ro l  the v i c t im 's  
conduct by empl oy i  ng ,w i  thout  
the v i c t im ' s  consent, any druq, 
in tox icant ,  o r  o ther  means f o r  
the purpose of causinq submis- 
sion; o r  
a t  the t ime of the com iss ion  
o f  the act, the v i c t i m  i s  less  
than eighteen years of aqe and 
the ac to r  i s  the v i c t im 's  guar-
d ian o r  i s  otherwise responsible 
f o r  the qeneral supervis ion o f  
the v i c t im ' s  welfare; o r  
the v i c t i m  i s  i n  custody o f  law 
o r  detained i n  a hosp i ta l  o r  
other i n s t i t u t i o n  and the ac to r  
has supervisory o r  d i sc i p l i na ry  
au thor i t y  over the v i c t i m  and 
uses t h i s  pos i t i on  o f  author i ty ,  
unless inc iden t  t o  a lawfu l  
search, t o  coerce the v i c t i m  t o  
submit; o r  
the ac to r  engages i n  t r e a t m n t  
o r  examination o f  a v i c t i m  f o r  
other than hona f i d e  medical 
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18- 3-404 
(Continued) 

Descr ipt ion o f  Offense 

purnoses o r  i n  a manner sub- 
s t a n t i a l l y  incons is tent  w i t h  
reasonable medical pract ices.  

Sexual assaul t  i n  the  t h i r d  degree i s  
a class 4 felony ifthe actor  compels 
the v i c t im  t o  submit by use of force, 
In t imidat ion,  o r  threat .  

Sexual assaul t  on a ch i ld .  Any actor  
who subjects t o  sexual contact  a 
c h i l d  t h a t  i s  less than f i f t e e n  years 
of age wh i le  t h a t  ac tor  i s  a t  l e a s t  
fou r  years o l de r  than the  v i c t i m  
comni t s  a c lass 4 felony. 

Second deqree arson. Ifthe damage 
3s over one hundred do1 l a r s  i n  an 
arson case, i t  i s  a c lass 4 felony. 

Th i rd  deqree arson. A person who, by 
means o f  f i r e  o r  explosives, in ten-
t i o n a l  l y  damages any property w i t h  
i n t e n t  t o  defraud commits a c lass 4 
felony. 

Four th  deqree arson. A person who 
places another i n  bod i l y  danger o r  a 
bu i  1 d i  nq i n  danqer of damage -through 
arson comni t s  a class 4 felony, 

Second deqree burglary. A person 
commi t s  a c lass 4 fe lony ifhe un- 
l a w f u l l y  enters a bu i l d i ng  w i t h  the 
i n t e n t  t o  comnit a crime. 

Robber . A person who takes anything dva ue from a person by the use of o 
force, threats, o r  i n t im ida t i on  com- 
mi ts  a class 4 felony, 

Theft, A c lass 4 fe lony i s  comnitted 
whena person knowi ngl  y exercises 
con t ro l  over anything which i s  valued 
a t  two hundred do1 1 ars o r  more, wi th-
o u t  author izat ion o r  by t h rea t  o r  
deception. 
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1 8- 4-402 

Descr ip t ion of Offense 

The f t  o f  r e n t a l  property. I f  a per- 
son enqaqes i n  the t h e f t  of r e n t a l  
properal -when t he  value i s  two hun- 
dred d o l l a r s  o r  more, i t  i s  a c lass 
4 felony. 

Theft of t rade secrets. Any person 
who s tea ls  o r  d isc loses t o  an unauthor- 
i zed  person a t rade secret  o r  makes o r  
causes t o  be made a copy of an a r t i c l e  
represent ing a t rade secret  comni t s  
t h e f t  of a t rade secret. I f  a second 
o r  subsequent offense i s  comni t t e d  
w i t h i n  f i v e  years of a p r i o r  convic- 
t ion,  i t  i s  a c lass 4 felony. 

Motor veh ic le  theft.  A person who 
b k e s  any motor veh ic le  wi thout  the 
consent of the owner o r  lawfu l  
possessor, and uses sa id  veh ic le  i n  
the comnission of a crime comnits a 
c lass 4 felony. 

Thef t  by receiv ing.  Ifa person 
receives a t h i n q  of value which i s  
valued a t  two hundred do1 l a r s  o r  more, 
which he bel ieves o r  knows t o  be 
s to len,  and he intends t o  depr i  ve the 
lawful owner permanently of the use 
o r  bene f i t  of the t h i ng  of value, he 
commi t s  a c lass 4 felony. 

Criminal mischief.  A person comni t s  
a c lass 4 fe lony when he i n t e n t i o n a l l y  
damages rea l  o r  personal property 
valued a t  one hundred do1 l a r s  o r  more. 

F i r s t  degree forgerv. A person com- 
m i ts  a c lass 4 felony i f ,  w i t h  i n t e n t  
t o  defraud, he makes o r  a1 t e r s  money, 
stamps, stocks, valuable instruments, 
etc., which are issued by the govern- 
ment, a corporation, o r  other organi- 
zat ion. 

Second degree forgery. A person corn- 
m l ts  a c lass 4 felony if,w i t h  i n t e n t  
t o  defraud, he a l t e r s  or-makes a puh-
l i c  document, a w i l l ,  a contract, a 
w r i t t e n  instrument, t ranspor ta t ion 
tokens, etc.  



CLASS 4 FELONY (Con t lnued) 
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18- 5-202 	 Fraudulent use of c r e d i t  device. I f  
a person uses a c r e d i t  card o r  other 
c r e d i t  device w i t h  i n t e n t  t o  defraud, 
he commits a c lass 3 felony ifthe 
c red i t ,  property, o r  services he 
obtains i s  valued a t  one hundred dol-  

; l a r s  o r  more. 

Fraud by check. Any person who de- 
c e i t f u l l y  issues a check which i s  not  
paid because the drawer has i n s u f f i -  
c i e n t  funds w i t h  the drawee issues a 
f raudulent  check and commits f raud by 
check. I t  i s  a c lass 4 felony i f  the 
offender has been twice previously 
convicted, o r  the fraudulent check 
was fo r  two hundred do1 l a r s  o r  more, 
o r  i f  the offender i s  convicted of 
f raud by check invo lv ing  two o r  more 
checks w i t h i n  a th i r t y -day  per iod 
t o t a l i n g  two hundred do l l a r s  o r  more 
i n  the  aggregate. 

Defrauding a secured c r e d i t o r  o r  
debtor. (a)  I f  a person intends t o  
G  d  a c red i t o r  bv renderina un- 
enforceable any s e c i r i  t y  in te res t  o r  
any c o l l a t e r a l  subject  t o  a secur i t y  
i n t e res t ,  he commi t s  a c lass 4 felony 
i f  the value o f  t he  c o l l a t e r a l  i s  two 
hundred do l l a r s  o r  more. (b)  Ifa 
c r e d i t o r  w i t h  i n t e n t  t o  defraud a 
debtor t ransfers ,  buys, etc., a 
promi ssory note o r  cont ract  s igned 
by the debtor, he comnits a c lass 4 
fe lony i f  the value o f  the c o l l a t e r a l  
i s  two hundred do l l a r s  o r  more. 

Unlawful a c t i v i t y  concerning the 
s e l l i n g  o f  land. I f  any person, w i t h  
i n t e n t  t o  defraud. s e l l s  the same 
land twice, he cohni t s  a c lass 4 
felony. 

Fa i l u re  t o  pay over assigned accounts. 
A c lass 4 fe lony i s  committed when an 
assignor f o r  the  c o l l e c t i o n  o f  a debt 
account f a i l s  t o  pay the assignee any 
money co l lec ted  from the  debtor, 
where t he  sum o f  money involved i s  
one hundred do1 l a r s  or  more. 
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Concealment o r  removal of secured 
r0pert.y.' I f  a person has given 

:ecuri t y  i n t e r e s t  in personal prop- 
e r t y  and conceals o r  removes the 
encumbered property from Colorado 
wi thout  w r i t t e n  consent, he commits 
a c lass 4 fe lony where the amount o f  
the proceeds wi thhe ld  i s  one hundred 
do1 l a r s  o r  more. 

Fa i l u re  t o  pay over proceeds. Any
person g i  v i  ng securi  t y  i n t e r e s t  and 
r e t a i n i n g  possession o f  the  encum- 
bered property and having 1 ibe r t y  of 
sa le  o r  o ther  d ispos i t ion,  and 
wrongful ly  f a i l s  t o  pay t o  the 
secured c r e d i t o r  the amounts due on 
account thereof, t h a t  person g i v i nq  
the  secu r i t y  i n t e r e s t  c o m i  t s  a 
c lass 4 fe lony where the amount o f  
t he  proceeds wi thheld i s  one hundred 
do1 l a r s  o r  more. 

Criminal abort ion.  Any person who 
i n ten t i ona l  l y  ends the  pregnancy o f  
a woman by any means o ther  than j us t -  
i f i e d  medical terminat ion o r  b i r t h  
commits the c lass 4 fe lony o f  crim- 
i n a l  abort ion. 

Aggravated incest .  Any person who 
Eas sexual intercourse w i t h  h i s  o r  
her natura l  ch i ld ,  stepchi ld,  o r  
c h i l d  by adoption c o m i  t s  a c lass 4 
felony. 

Accessory t o  crime. A person who 
renders assistance t o  another who has 
c o m i  t t e d  a crime i n  order t o  prevent 
h i s  apprehension and punishment com- 
m i  t s  a c lass 4 felony ifhe knows 
t h a t  the person being assisted has 
comnitted a c lass 1 o r  c lass 2 felony. 

in t roduc ing contraband i n  the f i r s t  
a person attempts t o  

c dead1.y weapon o r  rlanqsr- 
ous druq i n t o  a dc tent ion f a c i l i t y ,  
o r  ifa person i s  confined i n  a de-
ten t ion  f a c i l i t y  and has possession 
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Descrip t l o n  o f  Offense 

o f  a tlearllv weapon o r  rlanqerous drtrq, 
hc commits a class 4 felony. 

Possession o f  contraband. Possession 
o f  contraband whf ch involves a dan-
gerous instrtmment i s  a class 4 felony. 

Escapes. I f  a person has been charged 
bu t  not  convicted o f  a felony and hd 
escapes confinement, he comnits a 
c lass 4 felony. 

Attempt t o  escape. I f  a person who 
3s i n  custody o r  confinement fo l l ow ing  
the convY c t i o n  o f  a fe lony attempts t o  
escape, he commits a c lass 4 felony. 

Attempt t o  in f luence a pub l i c  servant. 
Any person who attempts t o  in f luence 
any pub l i c  servant by means o f  deceit ,  
t h rea t  o f  violence, o r  economic re-
p r i s a l  comnits a c lass 4 felony. 

Embezzlement o f  pub l i c  property. A 
c lass 4 fe lony i s  comrni t t e d  when a 
publ ic servant converts publ ic moneys 
o r  proper t ies  t o  h i s  own use o r  t o  
any use o ther  than the pub l i c  use as 
authorized by law. 

Per jury  i n  the  f i r s t  degree. I f  a 
person makes a ma te r i a l l y  f a l s e  
statement under oath i n  any o f f i c i a l  
proceedi nq , he commi t s  per ju ry  i n  the 
f i r s t  degree, which i s  a class 4 
felony. 

B r i  b i  ng a w i  tness. A person comni t s  
a c lass 4 fe lony when he o f f e r s  o r  
confers any b e n e f i t  upon a witness i n  
any o f f i c i a l  proceeding i n  an attempt 
t o  i n f  1 uence t h a t  w i  tness . 
Bribe-receiv inq by a witness. A w i t -
ness accepting any bene f i t  f o r  the 
purpose of i n f l uenc ing  h i s  presence 
o r  testimony a t  an o f f i c i a l  proceed- 
i n g  commits a c lass 4 felony. 



CLASS 4 FELOIW (Contlnued) 

Descr ip t ion of Offense 

I n t im ida t i ng  a witness. If,i n  an 
attempt t o  inf luence a witness, a 
person threatens harm o r  i n j u r y  t o  
any person o r  property, he commits a 
class 4 felony. 

Tampering w i  t h  a w l  tness. I f  a per- 
son attempts t o  in f luence a witness 
wi thout  b r ibe ry  o r  threats, he com- 
m i ts  a c lass 4 felony. 

B r i b i nq  a juror .  A person who attempt 
attempts t o  inf luence a j u r o r ' s  de-
c i s i on  by o f f e r i ng  o r  confer r ing any 
b e n e f i t  upon the j u r o r  comnits a 
c lass 4 felony. 

B r i  be-receiving by a juror .  Any 
3uror  who accepts any benef i t  f o r  the 
purpose o f  in f luenc ing h i s  vote com- 
m i ts  a c lass 4 felony. 

I n t im ida t i ng  a ju ro r .  A person c o w  
mi ts  a c lass 4 fe lony ifhe attempts 
t o  in f luence a j u ro r ' s  vote by use 
o f  t h rea t  o f  harm o r  i n j u r y  t o  any 
person o r  property . 
Arming r i o t e r s .  Ifa person suppl ies 
a deadly weapon o r  dest ruct ive  device 
f o r  use i n  a r i o t ,  o r  teaches another 
t o  use such weapon o r  device i n  a 
r i o t ,  he comnits a c lass 4 felony. 

Enqaging i n  a r i o t .  Ifa person 
employs a deadly weapon o r  destruc- 
t i v e  device whi le  enqaqed i n  a r i o t ,  
he commits a class 4 felony. 

Vehicular eluding. Any person who 
attempts t o  elude a peace o f f i c e r  
whi le  operat inq a motor vehic le,  and 
which resu l t s  i n  bod i l y  i n j u r y  t o  
another person, commi t s  a c lass 4 
fe lony . 
Insu r rect ion. Any person who in ten-  mly,force, r e s i s t s  the exe- 
cut ion of s t a t e  law o r  engages o r  
p a r t i cipates w i t h  any armed force t o  
invade the  s ta te  comni t s  the c lass 4 
felony o f  insurrect ion.  

-1 O6-
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Descr ipt ion of Offense 

Advocating overthrow o f  government. 

Anyone who advoca tcs  the dest ruct ion 

o r  overthrow of the qovernment o f  

the l ln i  ted States o r  of Colorado by 

v i o l en t  force o r  ac t ion  commits 

sedi t ion,  which i s  a  c lass 4 felony. 


Membership i n  anarch is t ic  and 

sed i t ious associations. A n y  person 

who i s  a  member o f  an unlawful oraan- 

izat ion which advocates violent-aGd 

forcefu l  change i n  the s ta te  of Colo-

rado o r  i n  the United States commits 

a  c lass 4 felony. 


the use o f  force o r  the use o f  a  

deadly weapon w i t h i n  ten years o f  h i s  

release o r  escape from incarcerat ion 

comni t s  a  c lass 4 felony f o r  a  second 

o r  subsequent offense under t h i s  sec-

tion. 


Unlawful possession o r  use o f  explo- 

s ives o r  incendiary devices. Any 

person who possesses o r  cont ro ls  an 

explosive o r  incendiary device and 

who intends t o  use such o r  cause such 

t o  be used i n  the commission o f  a 

felony, comni t s  a  class 4 felony. 


Dueling. Persons who by agreement 

engage i n  a  f i g h t  w i t h  deadly weapons 

commit dueling, which i s  a  class 4 

felony. 


Extor t ionate  extension o f  c red i t .  

Any agreement between a  c r e d i t o r  and 

a  debtor t o  the e f f ec t  t h a t  delay o r  

f a i l u r e  i n  making repayment f o r  ex- 

tension o f  c r e d i t  w i  11 r e s u l t  i n  the 
use o f  ex to r t iona te  means of co l l ec -  
t i o n  r e s u l t s  i n  ex to r t iona te  exten- 
s ion of c red i t ,  which i s  a  c lass 3 
felony . 
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Descri n t i o n  o f  Offense 

F lnancing ex to r t iona te  extensions o f  
credf  t. Any person advancing rnonev __.
o r  property t o  another whom he rea- 
sonably suspects w i l l  use such money 
o r  property f o r  the purpose of making 
an ex to r t iona te  extension of c red i t 
commits a c lass 4 felony. 

l e c t  any extension of c r e d i t  commits 
a c lass 4 felony. 

Punishment f o r  i l l e q a l  use of s t a te  
emhlems and symbols. Any person who 
? l l e q a l l y  uses the seal o f  the s ta te  
o f  colorado i s  g u i l t y  o f  a c lass 4 
fe lony . 
Penal t i e s  - M i  l d l ife Comnission and 
Board o f  Parks and Outdoor Recrea- 
t ion.  Any person who buys o r  s e l l s  

l icenses, permits, stamps, 
passes, cards, o r  c e r t i  f i c a  tes w i  th-
o u t  being a l icense agent i n  good 
standi  nq, o r  who s e l l s  such 1 icenses, 
permi t s  , stamps, passes, cards, o r  
e e r t i f ica tes f o r  an amount d i f f e r e n t  
f r o m  the  face value thereof, o r  who 
fa i  1s t o  present unsold l icenses, 
permits, stamps, passes, cards, o r  
c e r t i f i c a t e s  f o r  redemption as rc-
quired by the w i  l t l l  ifc! commission o r  
the board of parks and outdoor recre- 
a t i on  comnits a class 4 felony. 

Stolen auto par ts  - buyinq, se l l i ng .  
Any person who buys o r  se l l s ,  o r  
aids' i n  the buying o r  se l  l i n q  of any 
autombi  l e  p a r t  which i s  the property 
of another person commits a class 4 
felony. 



CLASS 5 FELOUY 


C.R.S. 1973 C i ta t ion  

1-2-208 (3) 

Description of Offense 

Vio lat ion of e lect ion laws. Giving 
fa lse information on a voter reqis- 
t r a t i o n  form i s  a class 5 felony. 

.V io la t i on  o f  e lect ion laws. Where 
an offense against the e lect ion laws 
i s  denominated as being a felony, i t  
i s  a class 5 felony. 

Receiving money t o  c i r cu la te  pet i t ion.  

Any person who pays t o  o r  receives 

f r o m  any other person money as an 

inducement t o  c i r cu la te  any i n i  t i a -  

t i v e  o r  referendum p e t i t i o n  o r  as an 

inducement t o  the signing of any such 

p e t i t i o n  comni t s  a class 5 felony. 


Promoting pyrami d promotional scheme. 
Anyone who i s  convicted of a second 
o r  subsequent offense o f  promoting a 
pyramid promotional scheme comni t s  a 
class 5 felony. 

Armed uards Anyone who brings 
l+-wor men nto t h i s  state under arms, 
o r  removes them from one place t o  
another under arms, without a permit 
from the governor, comni t s  a class 5 
felony. 

W i l l f u l  negligence to observe con- 
s t ruc t ion  requirement. Ifany -1jves
are 10s t by reason o f  the w i  1l f u l  
negligence- and f a i  1 ure t o  observe the 
construction and fir e  regulations for 
bui ld ings t o  be used for publ ic assem- 
blages, the person through whose de- 
f a u l t  such loss o f  l i f e  was occasioned 
commits a class 5 felony. 

Unlawful l y  transport ing explosives. 
Any person who unlawtul ly transports 
explosives i n  v io la t i on  of A r t i c l e  6 
o f  T i t l e  9 commi t s  a class 5 felony. 



CLASS 5 FELONY (Contiwed )  
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Death o f  person from unlawful t rans- 
p o r t a t i o n  o f  explosives. When the  
death of any person i s  caused by the 
unlawful t r h s p o r t a t i o n  o f  explosive 
mater ia l ,  t h a t  person commits a c lass 
5 felony. 

V io l a t i on  o f  insurance laws. Any 
person who v i o l  a tes the prov is ions 
o f  A r t i c l e  8 o f  T i t l e  10' (Regulat ion 
o f  Insurance Holding Companies), 
commits a c lass 5 felony. 

V i o l a t i o n  o f  bankinq laws. Any per- 
son responsible f o r  any ac t  o r  omis-
s ion  expressly declared t o  be crim- 
i n a l  by the banking code, i f  the  a c t  
o r  omission was intended t o  defraud, 
commits a c lass 5 felony. 

Bribes, g r a t u i t i e s, rewards forbid-  
en Any person employed by the  

'm is ion  o f  Banking who receives any 
sa lary  o r  compensation from any bank 
o r  who makes a f a l s e  o r  f raudulent  
r e p o r t  o f  the cond i t i on  of any bank 
comni t s  a c lass 5 felony. 

V io l a t i on  o f  secu r i t i e s  act. Any 
person who v i o l  ates the p rov i  sions 
o f  the "Secur i t ies  Act" ' ( ~ r t i c l e  51 
of T i t l e  11) commits a c lass 5 felony. 

V io l  a t i on  o f  "Uniform Fascimi l e  Sig- 
nature o t  Publ ic  Officials Act". 
Any person who v io la tes  the prov i -  
sions o f  A r t i c l e  5 5  o f  T i t l e  11 com- 
mi ts  a c lass 5 felony. 

V io l a t i on  o f  automobile dealer "Ant i -  
monopoly F inanci nq Law". Any person 
who v io la tes  the ~ r o v i s i o n s  of Pa r t  2 
o f  ~ r t i c l e  6 o f  T i t l e  12 commits a 
c lass 5 felony. 

Butchering animals of another. Any 
person who butchers the animal o f  
another un lawfu l l y  comnits a class 5 
felony . 
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12-16-113 

Description o f  Offense 

Defrauding by commission merchant. 

Any person engaged n business as a 

commission merchant, dealer, broker, 

o r  agent who, w i th  i n ten t  t o  defraud, 

makes a check, draf t ,  o r  order, with-

out suf f ic ient  funds o r  c red i t  t o  

cover the check, draft, o r  order con+ 

mits a class 5 felony. 


V io lat ion o f  pharmacy laws. Any per- 

son who violates the provisions of 

the pharmacy laws f o r  a second o r  

subsequent t i m e  commits a class 5 

felony. 


V io lat ion o f  narcotic drug laws. For 

a f i r s t  offense o f  the n a r c o t x  drug 

laws, i t  i s  a class 5 felony. These 

offenses include: 


a) manufacturi ng o r  producing 
narcotics without a 1 icense; 

b) s e l ling o r  dispensing narcotics 
w i  thout a 1 icense; 

c )  	 operating a withdrawal o r  main- 
tenance program without a 
1 icense for  the treatment pro- 
gram; 

d) 	 se l l i ng  narcot ic drugs without 
a prescript ion; 

e) 	 obtaining narcotic drugs by 
fraud, decei t, m isrepresenta-
t ion, o r  by forgery, o r  by 
concealment o f  material fact, 
e tc. 

V io la t ion  o f  dangerous drug law. Any 
Derson who i s  convicted o f  a second 
offense of the dangerous drug law in -  
volv ing stimulant o r  hallucinogenic 
drugs commits a class 5 felony. 

Operation o f  theatr ica l  employment 
ny person who v io la tes the 

m i o n :. o f  the "Theatrical Em~lov-
ment Agencies Law of 1935" comni t s  a 
class 5 felony. 



CLASS 5 FELONY (Continued) 

C.R.S. 1973 C i t a t l o n  Descr ipt ion o f  Offense 

Fa1 se adver t i  s i nq  of cancer cure. 
Any Derson who i s  convicted o f  a 
t h i r d  o r  subsequent of fense o f  w i  1l-
f u l l y  and f a l s e l y  representing a 
device, substance, o r  treatment as 
being o f  value i n  the  treatment, 
a l l ev i a t i on ,  o r  cure of  cancer, com-
mi ts  a c lass 5 felony. 

P rac t i  c i  nq podia t ry  wi thout  1 icense. 
Any person who pract ices pod ia t ry  
w i  thout  a va l  i d  c e r t i f i c a t e  commits 
a c lass 5 felony. 

P rac t i c ing  medicine wi thout  1 icense. 
h person who pract ices medicine under 
a f a l s e  o r  assumed name o r  who uses 
f a l s e  o r  forged evidence t o  ob ta in  a 
l i cense  commits a c lass 5 felony. 

P rac t i  c i  nq nursing wi thout  a 1 icense. 
~ r a c t i c a l  nurse who pract ices wi th-  

o u t  a l icense, dur ing suspension o f  
t he  l icense, o r  who f raudulent ly 
obtains a l icense, comnits a class 5 
felony. 

Procuring food o r  accomnodations w i t h  
i n t e n t  t o  defraud. Any person who 
procures food o r  accomnodations w i t h  
i n t e n t  t o  defraud and the amount due 
under the agreement w i t h  t he  pub l i c  
es tab1 ishment i s  more than $50, com-
mi ts  a c lass 5 felony. 

V io l  a t i o n  of 1 aws concern1 nq motor 
clubs. Any person who v io la tes  t he  
m s i o n s  of A r t i c l e  53 of T i t l e  12 
w i t h  i n t e n t  t o  deceive o r  defraud any 
person comnits a c lass 5 felony. 

Act ing as subdiv is ion developer wi th-  
ou t  r e  i s t e r i n  . Any person who acts 
-n developer w i thou t  
having been proper ly  and l e g a l l y  reg- 
i s t e red  commits a class 5 felony. 

Avoiding w r i t .  Any person who a t -  
tempts t o  avoid a w r i t  of habeas 
corpus commits a class 5 felony. 



4 
CLASS 5 FELONY (Con tinued) 

C.R.S. 1973 C i t a t i on  

14-6-1 01 

Descr ipt ion of Offense 

Nonsupport of spouse and chi ldren. 
Any person who wi1r )u l ly  neglects. 
f d l s ,  o r  refuses t o  prbvide reason- 
able support and maintenance f o r  h i s  
spouse o r  for  h i s  leg i t ima te  o r  
i1 leg i t ima te  ch i l d ren  commi t s  a 
c lass 5 felony. 

Concealment o f  fugit ives . Whoever 
w i l l t u l l y  conceals o r  harbors a 
f u g i t i v e  commits a class 5 felony. 

Transfer o f  inmates. Any person who 
t rans fe rs  an inmate t o  another i n -  
s t i t u t i o n ,  agency, o r  person f o r  care 
must a lso  t ransfer  a complete se t  of 
records regarding t he  inmate t o  t he  
person o r  agency rece iv ing  the i n -  
mate, otherwise the person comnits a 
c lass 5 fe lony f o r  f a i l u r e  t o  trans- 
fer  the records. 

Criminal attempt. C r i m i nal attempt 
t o  commit a c lass 4 o r  5 felony i s  a 
c lass 5 felony. 

Criminal attempt. Criminal attempt 
t o  commit a fe lony defined outs ide of 
the c r im ina l  code i s  a c lass 5 felony. 

Conspi racy. Conspiracy t o  comni t a 
fe lony defined outs ide o f  the crim- 
i n a l  code i s  a class 5 felony. 

Criminal conspi racy. Conspi racy t o  
comnit a c lass 4 o r  5 fe lony i s  a 
c lass 5 felony. 

Vehicular assault.  Any person who 
dr tves a ca r  i n  a reckless manner o r  
wh i le  under the  in f luence o f  any drug 
o r  in tox icant ,  and t h i s  conduct i s  
the  proximate cause o f  a serious 
bod i l y  i n j u r y  t o  another, he commits 
a c lass 5 felony. 

Any person who menaces 
w  y  use o f  a deadly weapon 
commits a c lass 5 felony. 



CLASS 5 FELONY (Contiwed )  

C.R.S. 1973 Citation 

18-3-304 (1) 

Descr ipt ion of Offense 

V io l a t l on  o f  custody. Any person 
who takes o r  ent ices any c h i l d  under 
the age of 18 from the custody of 
h i s  parents, guardian, o r  l ega l  cus-
todian, commits a c lass 5 felony. 

V io l a t i on  of custody. Any parent  
who v i o l a tes  an order o f  cou r t  w a n t -  
i n q  custody of a c h i l d  t o  any 
agency, o r  i n s t i t u t i o n ,  w i t h  the i n -  
t e n t  t o  depr ive the  lawfu l  custodlan 
o f  the custody o f  the ch i  1 d commi t s  
a c lass 5 felony. 

Th i rd  deqree burglary. A person who 
enters o r  breaks i n t o  any vau l t ,  
safe, cash reg is te r ,  co i n  vendlng 
machine, product dispenser , money 
deposi tory,  safety deposi t box, co i  n 
telephone, c o i n  box, etc., commits a 
c lass 5 felony. 

Possession o f  burg lary  tools.  A per-
son who Possesses burg lary  t oo l s  and 
intends t o  use the  too ls  o r  knows 
t h a t  some person intends t o  use them, 
comnits a c lass 5 felony. 

-Theft. Theft from another person by 
means other than the use of force, 
threat ,  o r  i n t im ida t i on  i s  a c lass 5 
felony wi thout  regard t o  the  value 
of the th ing  taken. 

F i r s t  degree cr imina l  trespass. A 
person who un lawtu l ly  enters a bu i l d -  
l n g  o r  enters a car w i t h  i n t e n t  t o  
s tea l  anything of value comnits a 
c lass 5 felony. 

Unlawful t rans fe r  f o r  sale o f  sound -

record in  s. Any person who, w i thout+t e consent o f  the owner, transfers 
any copyrighted sound record i  ngs w i  t h  
the i n t e n t  t o  s e l l '  such a r t i c l e  on 
which such sounds are recorded o r  t o  
cause the  same t o  be so ld  f o r  p r o f i t ,  
commits a c lass 5 felony. 



CLASS 5 FELONY (Continued) 

C.R.S. 1973 Ci ta t ion 

1 8-5-1 05 

Description o f  Offense 

Criminal possession o f  f i r s t  degree 
forged Instrument, Any person who 
possesses forged instrument and in-  
tends t o  use the instruments t o  de- 
fraud, comnits a class 5 felony. 

Criminal possession of forgery 
devices. Any person who possesses 
forgery devices w i th  the i n ten t  t o  
fraudulently use them commits a 
class 5 felony. 

Criminal impersonation. Any person 
who assumes a fa lse  o r  f i c t i t i o u s  
i d e n t i t y  o r  capacity and i n  such 
i d e n t i t y  o r  capacity does an ac t  w i  t h  
i n t e n t  t o  unlawfully gain a benef i t  
f o r  himself o r  another o r  t o  i n j u r e  
o r  defraud another commits a class 5 
felony. 

i n t e n t  t o  defraud c o m i t s  a class 5 
felony. 

Chari tab le fraud. Any person who 
fra'udulentlv sol ic i  t s  o r  receives 
contr ibut ions f o r  char i table organi- 
zations comnits a class 5 felony. 

Receiving deposits i n  a f a i l i n  
f inancia l  i n s t i t u t i o n .  Any ofhcer, 
manaqer,- - o r  other person d i rec t ing  a 
f inanc ia l  i ns t i t u t i on ,  who receives 
deposi t s  o r  investments , knowi ng 
tha t  the i n s t i t u t i o n  i s  insolvent, 
comnits a class 5 felony. 

Unlawful a c t i v i t y  concerning the 

w. Any person who 
now ng y ma es a fa lse  representa- 


t i o n  a i  t o  the existence of an 

ownership i n te res t  i n  1 and which he 

has a s e l l e r  o r  which h i s  pr inc ipal  

has, and which i s  r e l i e d  upon, corn-

m i  t s  a class 5 felony. 




CLASS 5 FELONY (Continued) 

C.R.S. 1973 Citation 
4 


18-5-401 (1) 

Descr ipt ion o f  Offense 

Comnercial br ibery .  Any person who 
accepts a bene f i t  fo r  knowingly vio- 
l a t i n g  a duty t o  which he l s  subject  
as an agent o r  employee; o r  trustee, 
guardian, o r  o ther  f iduciary;  o r  
lawyer, physician, accountant, 
appraiser, o r  o ther  professional  ad- 
visor; o r  off  1 cer, d l  rec tor ,  partner, 
manager, o r  o ther  p a r t i c i p a n t  i n  the 
d i r e c t i o n  o f  a corporation; o r  duly 
e lected o r  appoi nted representat ive 
o r  t rus tee o f  a labor  organizat ion 
o r  employee wel fare t r u s t  fund; o r  
a r b i t r a t o r  o r  o ther  purportedly dis-  
in teres ted adjudicator o r  referee; 
commits a c lass 5 felony. 

Breach of duty t o  a c t  d i s i  nterestedly. 
A person who holds himself ou t  t o  the 
pub l i c  as being engaged i n  the busi- 
ness of making d is in te res ted  selection, 
appraisal  , o r  c r i  t i c i s m  of comnodi t i es ,  
property, o r  services, comni t s  a class 
5 fe lony i f  he so l  i c i  ts, accepts, o r  
agrees t o  accept any benef it t o  a1 ter ,  
modify, o r  change h i s  select ion,  
appraisal , o r  c r i  t ic ism. 

Any person who confers any 
!%?upon the ind iv idua ls  named i n  
subsections (1) and (2) above, comnits 
a c lass 5 felony. 

Bribery i n  sports. Any person involved 
'In b r ibery  i n  sports contests o r  o f  
sports par t i c ipan ts  comni t s  a class 5 
felony. 

Fraudulent rece ip t .  A warehouseman 
who fraudulent ly hsues  a rece ip t  f o r  
goods knowing t h a t  the goods have no t  
been ac tua l l y  received by the ware- 
houseman, o r  are not under h i s  actual  
con t ro l  a t  the time o f  issu ing the 
receipt ,  comnits a class 5 felony. 

Dupl icate rece ip t  no t  marked. A 
warehouseman who Issues a dupl icate  
o r  addi t iona l  negotiable rece ip t  f o r  



CLASS 5 FELONY (Con t i  nued) 

C.R.S. 1973 Citation 

18-5-508 
(Continued) 

Description of Offense 

goods knowing that a former negotiable 
receipt for the same goods i s  out- 
standing and uncancel 1 ed, w i  thout 
placing upon the face thereof the 
word "dupl ica te" , comni t s  a class 5 
felony. 
Pretended criminal abortion. Any
person who intentional 1y pretends to 
end the real or apparent pregnancy of 
a woman by means other than justified 
medical termination or b i r t h  comnits 
a class 5 felony. 

Any married person who, 

W s t i  11 married, marries or co- 

habits w i t h  another comnits b igav  

which i s  a class 5 felony. 


Incest. Any person who knowingly 
*s or has sexual intercourse 
w i t h  an ancestor or descendant, a 
brother or s i s te r  of the whole or 
half blood, or an uncle, aunt, 
nephew, or niece of the whole blood 
comnits incest, which is a class 5 
fel ony . 
Promotinq aqqravated obscene material. 
Promotion of aggravated obscene ma-
terial  or an aggravated obscene per- 
formance i s  a class 5 felony. 

Promoting aggravated sadomasochistic 
materia romotion of aggravated 
d l h i ! t i c  material or an 
aggravated sadomasochi st1.c perform- 
ance i s  a class 5 felony. 

Any person who induces 

=&son by menacing or crim- 

inal intimidation to comnit prosti- 

tution comnits a class 5 felony. 


Pim i n  . Any person who knowingly 

ives on or i s  supported or main- 
+ 

tained by money earned by another 
person through pros ti t u t i  on comni ts 
pimping, which i s  a class 5 felony. 



CLASS 5 FELOOlY (Continued) 

C.R.S. 1973 C i t a t t on  

18-8-1 05 

Descr ipt ion o f  Offense 

Accessory t o  crime. Being an acces- 
sory t o  crime i s  a c lass 5 fe lony i f  
the of fender knows t h a t  the person 
being assisted i s  suspected o f  o r  
wanted f o r  a c lass 1 o r  c lass 2 
felony, o r  t h a t  the person being 
assisted has committed, o r  has been 
convicted of, o r  i s  charged by pend- 
i n g  information, indictment, o r  com- 
p l a i n t  o f  a fe lony other than a class 
1 o r  c lass 2 felony. 

Fa1 se r e p o r t  of explosives. Any per- 
son who repor ts  t h a t  a bomb o r  other 
explosive has been placed i n  any pub- 
l i c  o r  p r i v a t e  place o r  vehicle, 
knowing t h a t  the repor t  i s  false, 
comnits a c lass 5 felony. 

Aiding escape from mental hosp i ta l  . 
Any person who aids the escape of an 
inmate i n  a mental hosp i ta l  comnits a 
c lass 5 felony. 

Introducing contraband i n  the second 
deqree. Any person who introduces 
contraband (any a r t i c l e  o r  t h i n g  
which a person confined i n  a deten- 
t i o n  f a c i l i t y  i s  proh ib i ted from 
possessing) i n t o  a detention f a c i  l-
i t y  comnits a class 5 felony. 

Possession o f  contraband. Any person 
confined i n  a detention f a c i l i t y  who 
possesses contraband ( l i q u o r  o r  drugs) 
commits a class 5 felony. 

Esca e. A person who has been con- dpursuant t o  the cr imina l  i n -  ne 
sani t y  1 aw comni t s  a c lass 5 fo l  ony 
ifhe escapes h i s  confinement and 
t rave ls  outside of the s ta te  o f  
Colorado. 

Escape. A person comni t s  a class 5 
WRRji ifhe escapes whi le  i n  custody 
o r  confinement pursuant t o  the "Uni- 
form Ex t rad i t i on  Act". ( A r t i c l e  19 
of T i t l e  16). 



CLASS 5 FELONY (Continued) 

C.R.S. 1973 Cl tat lon 

18-8-208.1 

Description o f  Offense 

ttem t t o  esca e. Ifa person, 
*or conf inement and 
held for o r  ch&ged wi th  but not 
convicted of a felony, attempts t o  
escape from the custody o r  confine- 
ment, he commits a class 5 felony. 

Escape. A person who i s  i n  custody 
o r  conftnement for a felony offense 
which i s  unclassi f ied and escapes 
comnits a class 5 felony. 

Riots i n  correct ional ins t i tu t ions .  
A person confined i n  any correctional 
i n s t i t u t i o n  c o m i  t s  a class 5 felony 
i f ,  during a r i o t ,  he in ten t iona l ly  
d i  sobeys an order t o  move, disperse, 
o r  r e f r a i n  from specified ac t i v i t i es .  

Compensation for o f f i c i a l  behavior. 
A person c o n i  t s  a class 5 fe1on.y i f  
he' accepts compensation f o r  having, 
as a publ ic servant, given a decision, 
opinion, recommendation, o r  vote 
favorable t o  another o r  for having 
otherwise exercised a discret ion i n  
h is  favor, or  i f  he offers compensa-
t i o n  f o r  such a favor. 

Designation o f  suppl l e r  prohibited. 
Any pub1 i c  servant who requires or  
d i rec ts  a bidder o r  contractor to 
deal w i th  a par t i cu la r  person i n  
procuring goods o r  services required 
i n  submitting a b id  t o  o r  f u l f i l l i n g  
a contract w i th  any government com- 
mits a class 5 felony. 

Misuse of o f f i c i a l  information. Any 
publ ic servant. i n  contemplation of 
o f f i c i a l  act ion by himself or  i n  re- 
l iance on information t o  which he 
has access i n  h i s  o f f i c i a l  capacity 
and which has not been made public, 
c o m i t s  a class 5 felony i f  he: (1)
acquires a pecuniary in te res t  i n  any 
property, transact r ons, or enterprise 
which may be affected by such infor-  
mation o r  o f f i c i a l  action; o r  (2)  
speculates or  wagers on the basis of 



CLASS 5 FELONY (eontiflued) 

C.R.S. 1973 C I ta t i on  

18-8-402 
(Continued) 

Descr lpt lon o f  Offense 

such informat ion o r  o f f i c l a l  act ion;  
o r  (3)  adds, advises, o r  encourages 
another t o  do any of the  foregoinq 
w l t h  I n t e n t  t o  confer on any person 
a spec1 a1 pecuniary benef i t .  

I,ssu!ng a fa lse c e r t i f i c a t e .  A pub-
l i c  servant who i s  authorized t o  
make and Issue o f f i c i a l  c e r t i f i c a t e s  
o r  other o f f i c i a l  w r i t t e n  instruments 
comnits a c lass 5 fe lony i f  he makes 
and issues such an instrument con- 
t a i n i ng  a statement which he knows i s  
fa1 se. 

Jur t a  e r i n  Jury tampering i n  --Y-dany c ass e ony t r i a l  i s  a class 5 
fe lony . 
Tampering w i t h  physical evldence. 
?'arn~erino w i t h  physical evidence i s  a -. 
c lass 5 Felony. 

I n c l  t i n g  r i o t .  Any person who i n c i t e s  
o r  urges a group o f  f i v e  o r  more per-
sons t o  engage i n  a r i o t  and i n j u r y  
t o  a person o r  damage t o  property re-  
su l  t s  therefrom c m n i  t s  a c lass 5 
felony. 

F1,rearms. explosives, o r  incendiaty 
devices i n  f a c i l i t i e s  of pub l i c  
t rans o r ta t ion .  A person comni t s  a 
F T z h T -e o w  i f ,  without leqa l  
au thor i t y  , he- has -any 1 oaded F ir e a m  
o r  expl os i  ve o r  incendi ary devi ce in 
h l s  possession in ,  o r  car r ies ,  o r  
br ings any o f  such items in to ,  any 
f a c i  1 it y  o f  pub1 i c  transportat ion. 

ing and eavesdropping devices 
ed. Any person who possesses 

nstrumenfs o r  devices f o r  wire- 
tappl  ng o r  eavesdropping w i t h  i n t e n t  
t o  un lawfu l ly  use o r  employ such de- 
vices comni t s  a c lass 5 fe lony upon 
a second o r  subsequent offense. 
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Descr ipt ion of Offense 

Wiretapping prohibi ted.  Wiretapping 
3s a c lass 5 felony. 

Eavesdroppi ng prohi  b i  ted. Eaves-
aropplng i s  a c lass 5 felony. 

I 1  leqa l  telecomnunications equipment. 
Any person who makes, possesses, o r  
uses i1 lega l  telecomnunications 
equipment, o r  who furnishes o r  s e l l s  
such equi prnent t o  anather, comni t s  
a c lass 5 felony ifi t  i s  the second 
o r  subsequent v i o l a t i o n  w i t h i n  f i v e  
years. 

Unlawful use o f  information. Any 
person who, having obtained' informa- 
t i o n  pursuant t o  a cou r t  order f o r  
w i  re tapp i  ng o r  eavesdropping, know-
i n g l y  uses, pub1 ishes, o r  divulges 
the information t o  any person o r  i n  
any manner not  authorized by law 
comnits a c lass 5 felony. 

Professional gambl ins. A person who 
engages i n  professional gambl i n g  and 
i s  a repeated gambling of fender com- 
mi ts  a c lass 5 felony. 

Possession of gambling devi ces . 
Possession o f  gambling devices by a 
repeated gambling of fender i s  a -
c lass 5 felony. 

Gambling information. Any person who 
transmi t s  o r  receives gambling info r -
mation comnits a c lass 5 felony ifhe 
i s  a repeat ing gambling offender. 

Gambling premises. A repeat in$ 
gambling of fender who maintains 
gambling premises comni t s  a c lass 5 
felony . 
I n c i t i n g  t o  dest ruct ion of l i f e  o r  

ny person who advocates 
&%%fu! dest ruct ion of p r i va te  
o r  pub l i c  property by the use o f  
physical  force, o r  the unlawful 
i n j u r y  of any person, o r  the unlawful 
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18-1 1-202 
(Conti nucd) 

Description of Offense 

taking of human l i f e ,  as a policy o r  
course of conduct, under circumstances 
const i tut ing a c lear  and present dan- 
ger tha t  violent action w i  11 resul t 
therefrom, commits a c lass  5 felony. 

Offenses re la t ing  t o  firearms, Any
person who has within f ive  years pre- 
viously been convicted of possessing 
an i l lega l  weapon, possessing a de- 
faced firearm, unlawfully carrying a 
concealed weapon, o r  us ing  a weapon 
i n l a  prohibited manner, shall  upon 
conviction for  a second o t  subsequent 
offense be gui l ty  of a c lass  5 felony, 

Possession of weapons by previous 
offenders. Any person previously 
convicted' of a felony involving the 
use of force o r  violence or  the use 
of a deadly weapon, w i t h i n  ten years 
next precedi nq  or  within ten years 
of his release o r  escape from incar- 
ceration, who possesses, uses, or 
car r ies  a firearm commits a c lass  5 
felony, 

Possession of explosives, Any per- 
son who sives. mai 1 s. sends. o r  causes 
t o  be sent  any fa l se ;  facsimile, or  
hoax explosive o r  incendiary device to  
another person or  places any such 
purported explosive o r  incendiary de- 
vice in o r  upon any real or  personal 
property comi t s  a c lass  5 felony. 

Criminal l ibe l .  Criminal l ibe l  is  a 
class  5 felony. 

Criminal usur . Any person who know- 
ng y c arges takes, or receives any l-TT+ 

money or  other property as a loan 
finance charge where the charge ex- 
ceeds an annual percentage r a t e  of 
forty-five percent o r  the equivalent 
f o r  a longer or  shorter period corn 
mits a class  5 felony. 
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18-15-106 

Descr ipt ion o f  Offense 

F i  nanci ng cr imina l  usury. Any person 
who finances c r im ina l  usury commits a 
c lass 5 felony. 

Records of c r im ina l  usury. Any per- 
son who possesses o r  conceals records - - --

of c r im ina l l y  usurious t ransact ions 
w i t h  i n t e n t  t o  aid, ass is t ,  o r  f a c i l -  
it a t e  c r im ina l  usury comni t s  a c lass 
5 felony. 

Sunshine Law v io la t ions .  Any person 
who v i o l a tes  the  provis ions o f  the 
Sunshine Law i s  gui 1 t y  o f  a misde- 
meanor, and i s  p roh ib i ted  for  a per- 
i o d  o f  3 years f r o m  attempting t o  
inf luence t he  passage o r  defeat o f  
any proposed l eg i s l a t i on ;  from appear- 
ing before a comni t t e e  of the  general 
assembly; from attempting t o  i n f l u -  
ence the passage o r  defeat  of any 
ru le ,  standard, ra te ,  o r  decis ion by 
any board o r  comnission, and i f  such 
person v i o l a tes  t h i s  p r o h i b i t i o n  he 
commits a c lass 5 felony. 

Personal p r o f i t  on s t a t e  moneys un- 
lawful .  I f  the  s t a t e  t reasurer  o r  
any em1 3loyee i n  t h e  department o f  the 
t reasury  accepts any fee i n  consider- 
a t i o n  of the deposi t  o f  s t a te  money 
w i  t h  any person o r  i n  considerat ion 
of any agreement o r  arrangement 
touching upon the  use of s t a te  moneys 
he comni t s  a c lass 5 felony. 

State mane s. Any person who pays t o  
t e s t a t e  t reasurer  o r  an employee of + 
t h a t  o f f i c e  any fee i n  considerat ion 
o f  the deposi t  o r  investment o f  s t a te  
moneys w i t h  any person comnits a 
c lass 5 felony. 

Sta te  moneys. Any person ( s ta te  
t reasure r  o r  c o n t r o l l e r  o r  any other 
s t a t e  o f f i c e r  o r  rnployee) who re-  
ceives any p r o f i t  i n  considerat ion o f  
the loan o r  deposi t  o f  s t a te  moneys 
f o r  any purpose no t  authorized by law 
comnits a c lass 5 felony. 



CLASS 5 FELONY (Continued) 

C.R.S. 1973 C i t a t i o n  	 Descr ip t ion o f  Offense 
I 

24-30-202 (16) 	 Sta te  moneys. Any person who o f f e r s  
compensation t o  the s t a t e  t reasurer 
o r  c o n t r o l l e r  o r  t o  any o ther  s t a te  
o f f i ce r  o r  employee i n  cons1 dera tion 
o f  the loan o r  deposi t  w i t h  such 
person of s t a t e  moneys commits a 
c lass 5 felony. 

Social  Services - f raudulent  acts. 
Any person who obtains pub l i c  ass is t -  
ance o r  vendor payments t o  which he 
i s  not  e n t i t l e d ,  pub l i c  assistance o r  
vendor paymnts greater than those t o  
which he i s  j u s t l y  en t i t l ed ,  by means 
o f  a w i l l f u l l y  fa lse statement o r  
representat ion, o r  by impersonation, 
o r  by any o ther  f raudulent  device, i f  
the amount of overpayment t o  which 
the r e c i p i e n t  o r  vendor i s  no t  e n t i t l e d  
i f  $500 o r  more, comni t s  a c lass 5 
felony. 

26-2-1 30 Repealed by 	 Publ ic  assistance - fraudulent  acts. 
H.R. 1539 -	 Any person who obtains pub l i c  ass is t -  
1977 Session 	 ance t o  which he i s  not  en t i t l ed ,  

pub l i c  assistance greater than t h a t  
t o  which he i s  j u s t l y  en t i t l ed ,  o r  
payment of any for fe i  ted ins ta l lment  
grant, by means of a w i l l f u l l y  f a l se  
statement o r  representation, o r  by 
impersonation, o r  by o ther  fraudulent 
device, commits a class 5 felony. 

Repealed by 	 I n t e r e s t  i n  contracts. Any person 
H.R. 1052 -	 d i r e c t l y  o r  i n d i r e c t l y  in te res ted  i n  
1977 Session 	 any cont ract  f o r  bu i  ld inq,  repair ing,  

f u r n i s h i  nq, o r  supplying the school 
f o r  the  deaf and b l i n d  o r  who accepts 
a drawback o r  secret  discount com- 
mi ts  a c lass 5 felony. 

Misuse o f  property and funds by m i li-
tary. Any nat iona l  guard personnel 
w h o m i suses m i 1It a r y  property o r  funds 
comni t s  a c lass 5 felony. 

W i l l f u l  dest ruc t ion of b i g  game. Any 
person who captures, k i l l s ,  o r  des- 
t roys any o f  the  b i q  game animals and 
detaches o r  removes from the carcasses 



4 6  CLASS 5 FELONY (Continued) 

C.R.S. 1973 C i t a t i on  

33-6-1 27 (7) 

(Conti nued) 


Descr ip t ion of Offense 

o r  bodies, w i t h  the i n t e n t  t o  abandon 
the carcass o r  body thereof, on ly  the 
head, hide, an t le rs ,  horns, tusks, o r  
any o r  a l l  of such parts, o r  captures 
o r  mut i la tes  such b i g  game animals by 
removing such parts,  comnits a c lass 
5 felony. 

Theft  o f  am.  Any person who takes 
iiTm#-e rom another o r  s tea ls  from 
another person's t rap  comnits a c lass 
5 felony. 

B ig  game - comnercial sale. Any per- 
son who se l l s .  o f f e r s  fo r  sale, cap-
tures,  k i l l  s, o r  takes any b i g -  ganie 
animal for  the  purpose o f  comnercial 
sa le  commits a c lass 5 felony. 

Bureau o f  Mines - c o n f l i c t  o f  i n t e r -  
-est. Any employee of the  bureau o f  
mines who acts as a manager, agent, 
o r  lessee f o r  any mining company com- 
m i ts  a c lass 5 felony. 

Mining equipment - v io la t ion .  Any 
person who v io la tes  the  provis ions 
o f  1 aw concerning mini n; equipment 
and the t ranspor ta t ion thereof com-
m i  t s  a c lass 5 felony. 

Fa i l u re  t o  account f o r  mine proceeds. 
Anu owner, manaqer,- - o r  agent employed . -
i n -ex t rac t i ng  gold who neglects t o  
account fo r ,  o r  pay over and de l iver ,  
a l l  the proceeds thereof  t o  t h e  owner 
commits a c lass 5 felony. 

The f t  o f  c e r t a i n  animals. Thef t  o f  
ca t t l e ,  horses, mules, sheep, goats, 
swine, - o r  asses, i s  a-c lass '  5 felony. 

Shipping p r i o r  t o  inspection. Any 
Derson who v i o l a tes  t he  provis ions of 
the  law concerning t he  t ranspor ta t ion 
o f  l i ves tock  commits a c lass 5 felony, 
i f  i t  i s  f o r  a t h i r d  o r  subsequent 
v i o l a t i on .  



CLASS 5 FELONY (Continued) 

Descr ip t ion of Offense 

Wrongful use of i ned ib l e  meat. Any 
Person who adds to, mixes with. o r  
subs t i tu tes  any i ned ib l e  meat f o r  
food intended t o  be used f o r  human 
consumption comnits a  c lass 5 felony. 

Penalty f o r  f raud by o f f i c e r  of water 
and i r r i g a t i o n  d i s t r i c t .  Any o f f i ce r  
o f  a  water o r  i r r i g a t i o n  d i s t r i c t  who 
misuses d i s t r i c t  money comnits a 
c lass 5 felony. 

Off icer  in te res ted  i n  contract. Any 
drainage d i s t r i c t  o f f f c e r  who i s  i n -  
terested i n  any cont ract  awarded by 
the board o r  i n  t he  prof it s  thereof, 
o r  who receives a  b r i b e  o r  g ra tu i t y ,  
commits a  c lass 5 felony. 

O f f i c e r  in te res ted  i n  contract. Any 
d i r e c t o r  o r  o f f  m  n d 
Junction Drainage D i s t r i c t  who i s  
in te res ted  i n  any cont ract  awarded by 
the board, o r  i n  the p r o f i t s  thereof, 
o r  who receives a  b r ibe  o r  g ra tu i t y ,  
comnits a  class 5 felony. 

O f f i c e r  in te res ted  i n  contracts. Any 
d i r e c t o r  o r  o f f f c e r  of an i r r i s a t i o n  
d l s t r i c t  who i s  in te res ted  i n  any 
cont ract  awarded by the board, o r  i n  
the p r o f i  t s  thereof, o r  who receives 
a b r ibe  o r  g ra tu i t y ,  comni t s  a  c lass 
5 felony. 

O f f i c e r  in te res ted  i n  contracts. 
Same offense as above as app l ied t o  
I r r i g a t i o n  D i s t r i c t  Law o f  1921. 

O f f i c e r  in te res ted  i n  contract^. 
m o n s e  as described above and 
as app l ied t o  o f f i c e r s  o r  d i rec to rs  
o f  an In te rna l  Improvement D i s t r i c t .  

Theft o f  c e r t i f i c a t e .  Theft  of a 
c e r t i f i c a t e  o f  t i t l e  t o  r ea l  es ta te  
i s  a  c lass 5 felony. 



CLASS 5 FELONY (Con tinued) 

C.R.S. 1973 C l t a t l o n  

38-36-1 94 

O e s c r i ~ t i o n  o f  Offense 

land comnits a c lass 5 felony. 

Forging seal o r  signature. Any per- 
son who forges the seal of the res is -  
t r a r  of t i t l e s  comnits a c lass 5 -
felony. 

Department of Revenue employees. Any 
o f f i c e r  o r  empl o.yee of the department 
o f  revenue who : (1) ex to r t s  o r  w i  1l-
f u l l y  oppresses any person through 
use o f  h i s  author i ty ;  (2 )  knowinqly 
demands greater sums than are author- 
ized by law o r  receives any fee, 
compensation, o r  reward f o r  the per- 
formance o f  h i s  job; (3)  makes oppor- 
t u n i  t y  f o r  any person t o  defraud the 
s ta te  by i n t e n t i o n a l l y  f a i l i n g  t o  
perform h i s  duty; (4)  conspires o r  
col ludes w i t h  any o ther  person t o  
defraud the state; (5 )  commits o r  
omits t o  do any ac t  w i t h  the i n t e n t  
t o  enable any other person t o  defraud 
the state;  (6) makes o r  signs any 
f raudulent  en t ry  i n  any book o r  makes 
o r  signs any f raudulent  ce r t i f i ca te ,  
return,  o r  statement; etc., commits a 
c lass 5 felony. 

Department o f  Revenue - penal ty f o r  
-fraud. Anv Derson who. concerninq 
any matter" w i  t h i n  the j u r i s d i c t i o n  of 
the department of revenue, knowingly 
and w i l l f u l l y  f a l s i f i e s ,  conceals, o r  
covers up by any t r i c k ,  scheme, o r  
device a mater ia l  fac t ,  makes any 
fa lse,  f i c t i t i o u s ,  o r  f raudulent  
statement o r  representation, o r  makes 
o r  uses any fa1 se w r i  t ing o r  document 
knowing the same t o  contain any fa lse 
statement o r  entry, comnits a c lass 5 
felony. 

I n t e r e s t  and penal t ies  - income tax. 
Any person required t o  pay over any 
income tax who w i l l f u l l y  f a i l s  t o  pay 
over such tax, o r  i n  any manner evades 



CLASS 5 FELONY (Conti wed) 

39-22-621 
(Continued) 

Descr ip t ion c f  Offense 

o r  defeats any income tax  imposed o r  
the payment thereof, cotmni t s  a c lass 
5 felony. 

Of f icers  o r  employees tak ing  fees o r  
rewards. Any executive d i r e c t o r  o r  
m e r i t a n c e  o r  g i f t  tax  analyst  
o r  o ther  employee of the department 
o f  revenue who takes o r  demands f o r  
h i s  own use any Pees o r  rewards from 
any person comnits a class 5 felony. 

Motor f ue l  and special fue l  tax  - no 
d i s t r i b u t o r  1 icense. I t  is unlawful 
f o r  anv Derson t o  a c t  as a r e f i n e r  o f  
motor h e 1  o r  as a d i s t r i b u t o r  f i r s t  
rece iv ing  motor f ue l  i n  t h i s  s ta te  
wi thout  having a 1 icense therefor.  
I f  a person engages i n  such a business 
wi thout  a l icense he comnits a class 5 
felony. 

Owner d r i v i n g  stock on track. I f  the 
owner o f  any stock dr ives any stock 
on the l i n e  o f  the t rack o f  any r a i l -  
way company w i t h  i n t e n t  t o  i n j u r e  the 
company he comni t s  a class 5 felony. 

p r l v i n g  a f te r  judgment o f  habi tua l  
ny person who has been 

%=a i a b i  tua l  t r a f f i c  offender 
and w6o subsequently dr ives a car 
connrits a c lass 5 felony. 

o f  auto parts. Any parson who 
auto par ts  t'rorn an auto and 

such par ts  form a t o t a l  o r  combined 
value of twenty do1 l a r s  o r  more com- 
m i t s  a c lass 5 felony. 

A1 t e r i w  w using a1 tered cci' ~ificate. 
h y  person who a l t e r s  o r  forges o r  
causes to  be a1 tered o r  forged any 
c e r t i f i c a t e  o f  t i t l e  to an autombi  l e  
comnits a class 5 felony. 



APPENDIX B 

HYPOTHETICAL FELONY CLASSIFICATION 

-	 I n t roduc t ion .  The at tached l i s t  conta ins a l l  Colorado fe lon ies  arranged i n t o  
s i x  ca tegor ies  designated Class 1 through Class 6. Th is  hypothet ica l  c l a s s i f i -  
c a t i o n  schedule i s  based on t h e  r e s u l t s  of t he  cr ime seriousness survey conducted 
by the  D i v i s i o n  o f  Cr iminal  Jus t i ce .  The r e s u l t s  o f  t h a t  survey have been pre- 
sented i n  t h e  r e p o r t  e n t i t l e d  Perceptions o f  Crime Seriousness i n  ~o lo rado , *  
and the  reader should r e f e r  t o  t h a t  r e p o r t  f o r  t he  d e t a i l s  of t he  survey. 

Table A, "Hypothet ica l  Felony C l a s s i f i c a t i o n , "  shows the  CRS 1973 c i t a t i o n  
number and a capsule d e s c r i p t i o n  o f  t he  offense. Wi th in  each category, 
t he  c i t a t i o n s  a re  a r ran  ed i n  numerical order ,  which au tomat i ca l l y  places the  
var ious types o f  cr ime 9e.g., offenses aga ins t  persons, e t c . )  together  i n  the  
1 i s t .  I f  a number appears i n  the  r i g h t  hand column, i t  ind i ca tes  the  c u r r e n t  
c l a s s i f i c a t i o n ,  b u t  i t  on ly  appears when t h a t  c l a s s i f i c a t i o n  i s  d i f f e r e n t  from 
the hypothet ica l  c l a s s i f i c a t i o n .  The basic source f o r  t he  t o t a l  l i s t  i s  the 
L e g i s l a t i v e  Counci l  Memorandum " L i s t  o f  C l a s s i f i e d  Felonies," dated May 19, 1978. 

Process. The bases f o r  t he  d i f f e rences  between the  c u r r e n t  fe lony  c l a s s i f  i c a -  

t i o n s  and those found i n  the  at tached t a b l e  are  the sca la r  cr ime seriousness 

data and the  average inca rce ra t i on  term lengths  der ived from the  DCJ survey. 
These data w i l l  be found i n  Tables 1 and 2 o f  t he  survey repor t . *  

The hypothet ica l  c l a s s i f i c a t i o n s  were es tab l ished through a three-step process. 
F i r s t ,  the  sca la r  seriousness data were used t o  l oca te  t e n t a t i v e  d i v i d i n g  po in ts  
i n  the  seriousness scale. Th is  ana lys i s  was done separa te ly  f o r  offenses aga ihs t  
persons, of fenses aga ins t  p roper ty  and f rauds combined, and a l l  o the r  offenses. 
Th is  process r e s u l t e d  i n  a t e n t a t i v e  r e c l a s s i f i c a t i o n  schedule, t o  which the  
i n c a r c e r a t i o n  l e n g t h  data was then appl ied.  A t  t h i s  second step, a number o f  
a d d i t i o n a l  adjustments were.made t o  take i n t o  account t h i s  dimension of the  
survey. 

The f i n a l  s tep cons is ted o f  s o r t i n g  through the t e n t a t i v e  c lass  groups and 
examining the substance o f  the offenses. A few f i n a l  adjustments were made 

i n  the  i n t e r e s t  o f  consistency w i t h i n  the var ious groups and t o  main ta in  where 

poss ib le  the  l o g i c  o f  the  s ta tu tes  (e.g., second degree of fenses are genera l l y  

c l a s s i f i e d  h igher  than t h i r d  degree o f fenses) .  


During t h i s  f i n a l  step, t he  f e l o n i e s  which were n o t  ' included i n  the  survey i n -  

strument were placed i n t o  the schedule by matching them w i t h  o the r  s i m i l a r  

offenses. 


The r e s u l t  was genera l l y  s a t i s f a c t o r y  except t h a t  c lass  5 now held more than 

ha1f o f  a1 1 the  offenses, and was n o t  e n t i  r e l y  cons is ten t  i n t e r n a l l y .  Consequently, 

i t  seemed appropr ia te  t o  e s t a b l i s h  a s i x t h  category, Class 6 fe lon ies .  I n t o  

t h i s  category were placed the  "v i c t im less "  crimes ( p r o s t i t u t i o n  and gambl i n g )  , 


*Colorado D i v i s i o n  o f  Cr imina l  Jus t i ce ,  Perceptions o f  Crime Seriousness i n  

Colorado: A P r e l  im inary  Report (Denver, 1978) (Mimeographed) . 




techn ica l  of fenses (e.g., opera t ing  w i thou t  a l i cense) ,  minor of fenses against  
t he  government, and s i m i l a r  offenses n o t  I n v o l v i n g  harm t o  persons o r  t o  personal 
property.  With t h a t  f i n a l  subd iv is ion ,  t h e  hypo the t i ca l  schedule was complete. 

Resul ts :  The product  o f  t he  process descr ibed above might  be judged by comparison 
w i t h  t h e  present  c l a s s i f i c a t i o n  system. I n  t h e  survey, t he  respondents were asked 
t o  judge the  seriousness o f  var ious  crimes on a sca le  from 1 ( l e a s t  ser ious)  t o  9 
(most ser ious) .  These responses were averaged and a re  l i s t e d  i n  Table 1 o f  t he  
p re l im ina ry  r e p o r t  c i t e d  e a r l i e r .  These seriousness score ranges a re  arranged 
by the  c u r r e n t  Colorado fe lony  c l a s s i f i c a t i o n s  i n  the  f o l l o w i n g  t a b l e :  

RANGE OF SCORES ON SERIOUSNESS SCALE BY PRESENT CLASSIFICATION 

Present C l a s s i f i c a t i o n  Seriousness Score Range 

Class 1 

Class 2 

Class 3 

Class 4 

Class 5 


I n  graphic form, t h a t  same in fo rmat ion  looks as fo l l ows :  

RANGE OF SCORES ON SERIOUSNESS SCAtE BP PRESENT CLASSIFICATION 

. . . . . . . . . . . . . . 
Present 3 

C l a s s i f i c a t i o n  4 .  . - . . 


Fj. 

t t t t t t t t t 


1 2 3 4 5 6 7 8 9 

Seriousness Score Level 

As can be seen i n  t h e  t a b l e  and t h e  sketch, there  i s  considerable over lap  i n  
the  present c l a s s i f i c a t i o n  schedules. For instance, a t  seriousness l e v e l  
5.60, of fenses can be found i n  every c lass  from 2 down through 5. Put another 
way, the  respondents be l i eve  t h a t  some Class 5 f e l o n i e s  are  more ser ious  than 
some Class 2 f e l o n i e s  are. Presumably, t he  reasons f o r  the  c l a s s i f i c a t i o n  
system a re  t o  i n d i c a t e  the  r e l a t i v e  swiousness o f  offenses, and to1 group them 
f o r  sentencing purposes. Judged aga ins t  t h a t  r a t i o n a l e ,  the  present  c l a s s i f  i-
c a t i o n  scheme i s  n o t  adequate. 



By con t ras t ,  the  hypothet ica l  c l a s s i f i c a t i o n  schedule removes much o f  the over- 
l ap .  I n  the  fo l l ow ing  tab le ,  the  seriousness score ranges are  arranged by 

- the  hypo the t i ca l  c l a s s i f i c a t i o n s :  

RANGE OF SCORES ON SERIOUSNESS SCALE BY HYPOTHETICAL CLASS1 FICATION 

Hypothet ica l  C l a s s i f i c a t i o n  Serious Score Range 

I n  graphic form, t h a t  same in format ion  looks as fo l lows:  

RAMCE OF SCORES ON SERIOUS!IESS SCALE BY HYPOTHETICAL CLASSIFICATION 

2 e . . . . . . . . . . . . . . . . . . . . 

Hypothet ica 1 3 . . . . . . . . . . . . . . . .  
I 


C l a s s i f i c a t i o n  4 .  . . . . . . . . . . .  

s . . . . . .  

Seriousness Score 1eve1 

The o n l y  seriousness score over lap  remaining i n  t h i s  schedule occurs between 
consecut ive categor ies.  That i s ,  w h i l e  category 3 over laps category 2, and 
ca tegor ies  3 a i d  4 over lap,  category 2 and category 4 do no t  over lap as they 
do i n  the  c u r r e n t  arrangement. Moreover, most o f  t he  remaining over lap  i s  
present  f o r  defensib le reasons. For instance, a t  the  seriousness l e v e l s  i n  

' 
t he  over lap  area people cr imes a re  c l a s s i f i e d  h igher  than proper ty  crimes, 
p roper t y  crimes are  sor ted  on d o l l a r  values invo lved and the  l o g i c  of s ta tu -
t o r y  d e f i n i t i o n s  i s  genera l l y  preserved. 

F i n a l l y ,  i n  those cases where 10% o r  more o f  the DCJ survey respondents recom- 
mended t h a t  an offense be decr iminal ized,  t h a t  f a c t  i s  i n d i c a t e d  i n  the  t a b l e  
by symbols i n  the  r i g h t  margin and explanatory footnotes.  



CRS 

C I T A T I O N  


* 
No entry i n  

I l Y P O T l l E T l  C A L  F E L O H Y  CLASS I F  I C A T  I O N  

CLASS 1 

Dangerous Drugs-"Other Person" Under 25 
l o  Murder 
1 Ki dnappi ng 

Assault During Escape(Conviction of Class 1 or 2 Felony) 

Treason 
CLASS 2 

Dangerous Drugs-Certain Sections, 3 orMore Offenses 

A/T/C Class 1 

C/T/C Class 1 

Criminal Sol ici tatlon ,Class 1 

20 Murder 

Manslaughter 

1 Ki dnappi ng 

20 Kidnapping (Of a Child) 

10 Sexual Assault (Aggravated) 
20 Sexual Assault 

Sexual Assault on a Child (Force) 
l o  Arson 

Aggravated Robbery 
Aggravated Robbery (Drugs) 

Criminal Abortions (When Woman Dies) 
Pretended Criminal Abortion (When Woman Dies) 

Child Abuse (Serious Bodily Injury) 
Aiding Escape(0f Person Convicted of Class 1 or 2 Felony 

Assault During Escape (By Person Convicted of Other 
T h a n  Class 1 Felony) 

Holding Hostages 
Escape (By Person Convicted of Class 1 or 2 Felony) 

Engaging in Riot (Armed) 
Unlawfu l  Use of Explosives 

this column means no reclassification is necessary. 

CHANGE 
FROM 

CLASS-* 

4 

4 


3 


3 & 4  

3 


3 


3 


3 

3 

3 

4 



I I Y P O T I I E T  I C A L  F E L O l l Y  C L A S S I F I C A T I O N  
-

CRS CHANGE 
C I T A T I O N  D E S C R I P T I O N  

".. 
I .. " @:-* 

CLASS 3 

Narcotic Drugs-Certain Offenses, 2nd or  3rd Time 

Dangerous Drugs-Certain Offenses, 2nd Time 

A/T/C  Class 2 

C / T / C  Class 3 

Solici ta t ion Class 2 

l o  Assault 

lo Sexual Assault 

Sexual Assault on a Child 4 

40 Arson (Peopl e Endangered) 4 

l o  Burglary ( Includivg Drugs) 2 

Defrauding Secured Creditor or Debtor ($10,00Oor More 

Theft ($10,000 or  More or Twice in Six Months) 

Theft of Rental Property ($10,000 or  More) 

Aggravated Motor Vehicle Theft 

Theft By Receiving ($1 0,000 or  More or$200 or More and 
Accused Is Fence) 

Trafficking in Children 

Aiding Escape (Of Person C~nvicted of Other Than 
Class 1 or 2 Felony) 

Possession of Contraband 

Assault During Escape (Armed, Not Convicted) 

Escape (Convicted of Other Than  Class 1 o r  2 

Attempt t o  Escape (Convicted of Felgny) 

Riots in Correctional Inst i  tytion (Armed) 

Armi ng Rioters 

Endangeri ng Pub1 i c  Transportat 

CLASS 4 

Loss of Life (Construction-Negl igence) 

Death by Negl i gence 

Ma1 feasance-State Banking Commission 

* 

Felony) 

4 

4 

5 


5 


No entry in t h i s  column means no reclassif icat ion i s  necessary. 

-134.0 , 



--- 

tIYPOTIIETICAL FELONY CLASSIFICATION 
--.-

CHANGE 

c:kP!-* 
CLASS 4, Continued 

Thef t  by Savings and Loan Employee 

Narcot ic  Drugs (Cer ta in  Sections, 1 s t  Offense) 
(Cer ta in  Sect ions , 2nd Offense) 

Dangerous Drugs (Cer ta in  Sect ions, Is t  Offense) 
(Cer ta in  Sections, 3 rd  Offense) 

Misrepresent ing Cancer Cure 

A/T/C Class 3 

C/T/C Class 4 

S o l i c i t a t i o n ,  Class 3 

Vehicular  blomicide 

2' Assaul t  

Vehicular  Assaul t  

Menacing (Deadly Weapon) 

Cr imina l  E x t o r t i o n  

30 Sexual Assaul t  

Z0 Arson 

30 Arson 

40 Arson (Property Only) 

2O Burg1 ary  ( I nc lud ing  Dwell ing) 

Robbery 

Theft  ($200 o r  More) 

Motor Veh ic le  Theft (And Crime Committed) 

Theft  By Receiving ($200 o r  More) 

loForgery 

Cr imina l  Abor t ion  

Pretended Cr imina l  Abor t ion  

Aggravated Inces t  

* 
No e n t r y  i n  t h i s  column means no r e c l a s s i f i c a t i o n  i s  necessary. 

'10-19 percent  o f  t h e  D i v i s i o n  o f  Cr imina l  J u s t i c e  Survey respondents recom-
mended decriminalization. 



I-IYPOTIIETICAL FELONY CLASS1 FICATION 


CRS 

C I T A T I O f ' l ,  -

18-8- 105 

18-8-203 

18-8-204.1 

18-8- 208 

18-8-208.1 

18- 8- 302 

18-8-306 

18-8- 407 

18-8-502 

18-8-602 

18-8-603 

18-8-604 

18-8-606 

18-8-607 

1 8-8- 608 

18-8-610 

18-9-102 

18-1 1-102 

18-1 1-201 

18-1 1-202 

18-1 1-203 

18-12-108 

18-13-104 


18-15-102 


18-15-105 


18-15-107 


* 

ccessory t o  Known Class 1 61" 2 Felony 

O In t roduc ing Contraband 

.(.j.-

CHANGE 
FROM,CLAS.S*Sr 1 

5 

'ossession o f  Contraband (bangerous Instruntent) 

scape (Charged but  Not Convicted o f  Felony) 5 

i t tempt t o  Escape (A f t e r  Convict ion) 

'ribery 

~ t t emp t  t o  In f luence 

:mbezzlement of Pub1 

O Per jury  

l r i b i n g  a Witness 

3 

a Publ ic  Servant 

i c  Property . 

l r i b e  Receiving by a Witness 

;n t im ida t ing  a Witness 

l r i b i n g  a Juror  

3ribe Receiving by a Juror 

In t im ida t ing  a Juror 

ramperi ng With Physical Evidence 5 

I n c i t i n g  a R io t  5 

Insur rect ion 

4dvocati ng Overthrow o f  Government 

I n c i t i n g  t o  Destruct ion b f  L i f e  or Property 5 

Yembership i n  Anarchist ic  and Sedit ious Organizations 

Possession o f  Weapons by Previous V io lent  Offenders- 5 
(2nd Offense) 

Dueling 

Extor t ionate  Extension o f  Cred i t  

Financing Extor t ionate  Extension o f  Credi t 

Co l lec t ion  o f  Extension of Cred i t  by Extor t ionate  
Means 

I 

No entry i n  t h i s  column means no r e c l a s s i f i c a ~ i o n  i s  necessary. 

"20-29 percent of the U i v i  s ion of  G r M  ns l  Jus t i ce  Survey respondents reconl- 
. mended decr imina l iza t ion.  



--- 

-- ---.-
CI4S CHANGE 

CITATION DLSCf4II' 1 101.1 FROM 
A!= 


CLASS 5 

Prornot i n g  Pyramidal Promotion Scheme 

Fa1 se Statements-Labor Bene f i t s  4 

False Statements-Labor Bene f i t s  4 

V i o l a t i n g  Banking Laws 

B r i b i n g  D i v i s i o n  of  of Banking Employee o r  False Repc~tt 4 

Use o f  Facs imi le  Seal 

V i o l a t i o n  o f  Antimonopoly F inancing Law 

Butcher ing  o f  Another 's  Animals 

Fraud by Commission Merchant 

Forg ing P r e s c r i p t i o n  ( 2  o r  More Offenses) 

Narco t i c  Drugs-Certai n Sect ions 4 

Dangerous Drugs-Certai  n Sect ions ( 2  o r  More Offenses) 4 

Avoid ing Writ Penal ty  

Nonsupport o f  Spouse and Ch i l d ren  , 
Concealment o f  Fug i t i ves  

A/T/C Class 4 o r  5, o r  Felony Outside Cr imina l  Code 

C/T/C Felony Outs ide Crini i  na l  Code 

C/T/C Class 4 o r  5 

S o l i c i t a t i o n ,  Class 4 o r  5 

V i o l a t i o n  o f  Custody 

3O Burg la ry  
Possession o f  Burg1 a r y  Tool s 

T h e f t  (No Force) 

T h e f t  o f  Rental  Proper ty  4 

The f t  o f  Trade Secrets 4 

Motor Vehic le The f t  (Crime, o r  Over 72 Hours) 4 

Cr imina l  M isch ie f  4 

loCrimina l  Trespass 

Copying Copyrighted Recordi ngs For Sale 

No e n t r y  i n  t h i s  column means no r e c l a s s i f i c a t i o n  i s  necessary. 

'10-19 percent  of  t h e  D i v i s i o n  o f  Cr imina l  J u s t i c e  Survey respondents recom-
mended decr imi  nal  i z a t i o n .  



CRS 

C I T A T I O N  DESCRIPTION 


CLASS 5, GontSnued 

2' Forgery 

Criminal Possessi oh o f  Forgery Oev ices 

Chari tab le  Fraud 

Fraudulent Use o f  Cred i t  Device 

Fraud by Check 

Defrauding Secured Cred i tor  o r  Debtor 

Receiving Deposits i n  F a i l i n g  Financial  COmpahy 

S e l l i n g  tand Twice 

Commerci a1 Br ibe ry  

Fa i lu re  t o  Pay Over Aceounts 

Concealing Secured Property 

Fa i lu re  t o  Pay Over Proteeds 

Incest  (Sib1 ings) 

Accessory t o  Suspected Class 1 oP 2 
Fa1 se Reports o f  Explosives 

Aiding Escape From Mental i n s t i  tutCon 

2O In t roduc i  ng Contraband 

Possession of Contraband 

Cer ta in  Escapes 

Attempt t o  Escape (Before C o n v i ~ t i o n )  

Escape (Unc lass i f ied Felony) 

Riots i n  Correct ional I n s t i  t u t i o h  

Compensation for  O f f i c i a l  Behavior 

Designation o f  Suppl i e r  

Misuse o f  O f f i c i a l  Information 

Issu ing a False Ce r t i f f ca te  


Tampering With a.Witness 


. No ent ry  i n  t h i s  colunm means no rec l ass i f i ca t f an  l f  netessdry. 

'10-19 percent of the D i v i s l on  of C r h l n a l  Just ice  Survey respondents recom-
mended decr iminal izat ion.  

"20-29 percent o f  the O i  v i s i on  of Criminal Jus t i ce  Survey rerpohtlents VectM-
mended decrimi nal i za t i on .  

vv v 
30 erce t o r  more o f  the i v i s l o n  o f  Crirriina'l Just ice  Survey respohdents 
recgmmenaed decrinli nal I * a t?on. 



IIY I'Ol'I ILTICAL 11-I-OIIY CI-AS!; IF I C A 1 I O N  
---.-

CRS CHAYGC 
CITATION DESCRIPTION FROM 

CLASS-* 
- - 

Class 5, Continued --- -- - 
Jury  Tampering 

I n c i t i n g  a R i o t  ( R e s u l t i n g  i n  I n j u r y  o r  Damage) 

Veh icu la r  E lud ing  ( R e s u l t i n g  i n  I n j u r y )  

Explos ives,  Etc . ,  i n  P u b l i c  TransportationFacilities 

W i  r e tapp ing  & Eavesdropping Devi ces(2 o r  More Offenses 

Wiretapping 

I 1  1 egal Teleconimunications Equip. ( 2  o r  More Offenses) 

Unlawfu l  Use o f  In fo rmat ion  

Possession o f  I l l e g a l  Weapon 

Weapons Offenses ( 2  o r  More Offenses) 

Possession o f  Weapons by Previous V i o l e n t  Offenders 

Unlawfu l  Possession of  Explos ives 

Cr imina l  L i b e l  

Cr im ina l  Usury 

F inancing Cr imina l  Usury 

C o l l e c t i o n  of  Credi t  by E x t o r t i o n a t e  Means 

Personal P r o f i t  on S t a t e  Money 

B r i b i n g  S ta te  Treasurer  o r  Employee 

I 1  l e g a l  Use of S t a t e  Funds 

B r i b i n g  S t a t e  Treasurer  o r  C o n t r o l l e r  

Soc ia l  Serv ices Fraud 

28-3-701 1 I l l e g a l  Use o f  S t a t e  Seal 

Misuse o f  ~ i l it a r i  Proper ty  

33-4-1 12 W i l d l i f e  & Parks, Stamps, Licenses, e t c .  

33-6- 127 The f t ,  Des t ruc t i on  o r  Sale of  B i g  Game 

34-46- 105 Dest roy ing  Min ing  Equipment 

34- 53-1 04 F a i l u r e  t o  Account f o r  Proceeds 

10-19 percent  o f  the  D i v i s i o n  o f  C r im ina l  J u s t i c e  Survey respondents recom-
mended d e c r i m i n a l i z a t i o n .  

1 



- -- 

-- 

CLASS 5, . Continued' 
, 

Wrongful Use of I n e d i b l e  Meat 

Fraud by Water D i s t r i c t  O f f i c e r  

B r i b e r y  of D i s t r i c t  O f f i c e r  

F a i l u r e  t o  C o l l e c t  o r  Evading 'Tax 

D r i v i n g  by Hab i tua l  Offender 

Buying o r  S e l l i n g  S to len  Auto Par ts  

CLASS 6 

Fa1 se Vot ing In fo rma t ion  

V i o l a t i o n  o f  E l e c t i o n  Laws 

Receiving Money t o  C i  r c u l a t e  P e t i t i o n  

Empl o y i  ng Armed Guards W i  thout Perrni t 

Unlawful l y  Transpor t ing  Explos ives 

V i o l a t i o n  of Insurance Laws 

V i o l a t i o n  o f  S e c u r i t i e s  Ac t  

Operat ing T h e a t r i c a l  Agency Without  a  L icense 

P r a c t i c i n g  Pod ia t r y  Without a  License 

P r a c t i c i n g  Medicine Without  a License 

P r a c t i c i n g  Nursing W i  t h ~ u ta  L icense 

Dra f raud i  ng a  Land1 o r d  

Operat ing Motor Club Without  a License 

Developing Subd iv i s ion  Without Reg ls te r l ng  

Transfer of Inmate Without Records 

Cr iminal  Possession of 1' Forged Inst rument  

Cr iminal  Impersonat ion 

O f f e r i n g  False Inst rument  f o r  Recording 

Fa1 se Representat ion of Ownership 

.-NO e n t r y  i n  t h i s  column means no r e c l a s s i f i c a t i o n  i s  necessary. 

'10-1 9 percent  o f  the  D i v i s i o n  of Cr imina l  J u s t i c e  Survey respondents r o c m e n d e d  
dec r im ina l i za t i on .  

' 7
20-29 percent  o f  the  D i v i s i o n  of Cr iminal  Jus t l ee  Survey respondents rscomnrnded 
dec r im ina l i za t i on .  



-- --.. 
C I?5 CHANGE 


CITATION FROM 

CLASS-* 

CLASS 6, Continued 

Fai  1  u re  t o  Act  D i s i n t e r e s t e d l y  


B r i b e r y  i n  Spor ts  . 


Fraudulent  Recei p t  


ail in^ t o  Mark Dup l i ca te  Receipt  

Bigamy 

Promoting Aggravated Obscene M a t e r i a l  

Promoting Aggravated Sadonlasochi s  t i c  M a t e r i a l  

Pandering (Through I n t i m i d a t i o n )  

Pimpi ng 

Eavesdropping 

Gamb 1  ing 

Possession o f  Gambl i n g  Devices 

Gambling In fo rma t i on  

Ma in ta in ing  Gari~bl i n g  Premises 

Explos ives (Hoax) 

Conceal ing Records of C r i m i  na l  Usury 

V i o l a t i o n  of Sunshine Law 

Confl i c t  of In te res t -Bureau of Mines 

Sh ipp ing  P r i o r  t o  I nspec t i on  ( 3  o r  More V i o l a t i o n s )  

Malfeasance-Grand Junc t i on  Drainage D i s t r i c t  

Ma l feasance - I r r i ga t i on  Uis  t r i c t s  

Ma l feasance- I r r i  y a t i o n  D i s t r i c t s  

Mal feasance- Internal  Improvement D i s t r i c t s  

The f t  o f  C e r t i f i c a t e  o f  T i t l e  

F raudu len t l y  Procur ing  C e r t i f i c a t e  of T i t l e  

Forg ing  S ignature  o r  Seal 

-NO e n t r y  i n  t h i s  column means no r e c l a s s i f i c a t i o n  i s  necessary. 

'10-19 percent  o f  t he  D i v i s i o n  of  C r i n ~ i n a l  J u s t i c e  Survey respondents reco~niiended 
d e c r i m i n a l i z a t i o n .  

"20-29 pe rcen t  o f  t he  D i v i s i o n  of Cr im ina l  J u s t i c e  Survey respondents recommended 
d e c r i m i n a l i z a t i o n .  



i 

- . - I , 
C I?5 CHANGE 1 

C I TAT TON FROM 
, C L A S S - *  

CLASS 6, Continued 

39-21-112 Ma1 feasance-Department o f  Revenue 

39-21-118 Fraud-Revenue Matters 

39-23- 150 Malfeasance-Department of Revenue 

39-27-1 04 D i s t r i b u t i n g  Motor Fuel Without a License 

40-27-101 D r i v i ng  Stock on Track 

42- 5- 104 Theft  o f  Auto Parts 

42-6-141 A1 t e r i n g  C e r t i f i c a t e  of T i t l e  

* 

* 
No en t ry  i n  t h i s  column means no rec7assl fScat ion i s  necessary. 

"20-29 percent o f  the Di v i  s (on of Crimlna l Just ice Survey respondents reconmended 
decr imina l iza t ion.  

B J : l k  
October, 19713 



APPENDIX C 

COLORADO ASSOCIATION OF C H I E F S  OF  POLICE  

SUGGESTED SENTENCE 


DESCRIPTION 


Criminal Solicitation 

10 Sexual Assault 

Possession Explosives 

A/T/C Murder 

c/T/c Murder 

Assault during Escape 

20 Kidnapping 

Child ~buse' 

lo Arson 

Assault during Escape 2 

Agr. Robber] 

Holding Hostages 

Engaging in Riot 

lo Kidnapping 

lo Sexual Assault 

~ s c a ~ e s ~  

Pretended Criminal ~bortion~ 

Arming Rioters 

Criminal ~bortions~ 

Sexual Assault on a Child (Force) 

Manslaughter 

Aggravated Robbery of Drugs 

20 Sexual Assault (Force) 

2O Sexual Assault 

Riots in Prisons 

Aiding ~ s c a ~ e ~  

lo Burglary 

Attempt to Escape 

4O Arson 

Endangering Public Transportation 

lo Assault 

2O Murder 

Vehicular Homicide 

Sexual Assault on a child 

Insurrection 

A/T/C Class 2 Felony 


' If death or injury occur 
2 	By person already convicted 


Under aggravating circumstances 


If woman dies 


CRS 1973  SUGGESTED 
CITATION SENTENCE 

10 Yrs 

10 Yrs 


8 Yrs 
12.5 Yrs 

10 	 Yrs 

9 Yrs 

6.5  Yrs 
7 . 5  Yrs 
10 	 Yrs 

7 Yrs 
11.4 Yrs 


6 .75  Yrs 
7 Yrs 
8 Yrs 
9 Yrs 
8 Yrs 
7 Yrs 
7 Yrs 
7 Yrs 
8 Yrs 
7 Yrs 
11.4 Yrs 

8 Yrs 
7.5 Yrs 
7 Yrs 
7 Yrs 
8 . 5  Yrs 
6 Yrs 
5 Yrs 
7 Yrs 
7 Yrs 
12.5 Yrs 


9 . 5  Yrs 
7 Yrs 
6 Yrs 
6 Yrs. 



DESCRIPTION 

In t imida t ing  a Witness 
Possess ion  of Contraband 
In t imida t ing  a J u r o r  
Bribing a wi tnes s  
loInt roducing  Contraband 
lo Burglary of Drugs 
Accessory t o  Class 1 Felony 
Escape, Class  1 o r  2 Felony 
Aiding Escape Class 1 o r  2 Felony 
Criminal. Ex to r t i on  
Attempting t o  In f luence  a P u b l i c  Servant  
Bribing a J u r o r  
Bribery 
Escape 
Bribe Receiving by a Witness 
Embezzlement of P u b l i c  Proper ty  
A/T/C Class  3 Felony 
Criminal  Abort ions 
3' Sexual Assaul t  
3O Arson 
loPer ju ry  
Bribe Receiving by a J u r o r  
Robbery (Force) 
S t e a l i n g  Narcot ics  
2O Arson (Over $100) 
2O Burglary 
Membership i n  Anarch i s t i c  & S e d i t i o u s  Assoc. 
Attempt t o  Manufacture QP Dtspense 
Dangerous Drugs 
Manufacture o r  Dispense Dangerous Drugs 
Dueling 
Advocating Overthrow of Government 
Ex to r t i ona te  Extension of C r e d i t  
Death by Negligence 
Aggravated I n c e s t  
Thef t  by Savings and Loan Employee 
Theft  by Receiving (Over $200) 
loForgery 
2' Assaul t  
S e l l i n g  of Land Twice 
Fraudulent  Use of Cred i t  Device 
Buying o r  S e l l i n g  S to l en  Auto Parts 
Possession Dangerous Drugs (2nd Time) 

CRS 1973 SUGGESTED 

CITATION SEI!TEXCE 


10  Yrs 
6 Yrs 
9 Yrs 
9 Yrs 
6 Y r s  
8 . 5  Yrs 
7 Y r s  
5 . 5  Y r s  
4 . 7  Yrs 
5 Yrs 
5 Yrs 
8 Yrs 
7 Yrs 
4 . 5  P r s  
5 Yrs 
5 Yrs 
5 Yrs 
5 Yrs 
7 Yrs 
5 Yrs 
6 Y r s  
5 Yrs 
6 Y r s  
5 Yrs 
5 Yrs 
7 Y r s  
5 Y r s  

5 Yrs 
6 . 5  Y r s  
5 Yrs 
5 Y r s  
4 . 5  Yrs 
6 Yrs 

10 	 Yrs. 
5 Yrs 
5 Yrs 
6 Yrs 
5 . 5  Yrs 
6 Yrs 
6 Yrs 
5 Yrs 
8 Yrs 



SUGGESTED SI',NI'I'NCINC: 

DESCRIPTION 


Possession of Dangerous Drugs 

Motor Vehicle Theft 

Theft of Trade Secrets 

Vehicular Eluding 

Collections of Credit by Extortionate Means 

20 Forgery 

Fraud by Check 

Tampering with a Witness 

Possession of Narcotics 

Defrauding a Secured Debtor or Creditor 

(Over $200) 

Possession of Cannabis 

Theft of Rental Property (Over $200) 

Illegal Use of State Seal 

Concealing of Secured Property 

Criminal Mischief (Over $200) 

Failure to Pay Over Proceeds 

Failure to Pay Over Assigned Accounts 

Menacing 

Tampering with Physical Evidence 

Poss. of Weapons by Prev. Violent Offenders 

Sale of Narcotics 

Escape (leaving state) 

Sale of Narcotics 

Vehicular Assault 

Accessory to Class 1 or 2 Felony 

Avoiding Writ Penalty 

Misrepresenting Cancer Cure 

Dispensing Narcotic Drugs w/o Prescription 

Loss of Life (Construction) 

Concealment of Fugitives 

Attempt to Escape 

Personal Profit on State Moneys 

Attempt Class 4 or 5 Felony 

Inciting a Riot 

Bribery of State Treasurer 

Theft 

Inciting to Destruction of Life or Prop. 

Possession of Dangerous Drugs 

Misuse of Official Information 

Criminal Poss. of Forgery Devices 

Compensation for Past Official Behavior 

Wrongful Use of Inedible Meat 


CRS 1973 SUGCESTED 

CITATION SENTENCING 


6 Yrs 

4 Yrs 

4 Yrs 

3.5 Yrs 

3.75 Yrs 

5 Yrs 

4 Yrs 

7 Yrs 

5 Yrs 


3 Yrs 

2.5 Yrs 

4 Yrs 

3.5 Yrs 

3 Yrs 

3.5 Yrs 

2 Yrs 

2 Yrs 

4 Yrs 

5 Yrs 

6 Yrs 

6,5 Yrs 

5.5 Yrs 

5 Yrs 

5 Yrs 

6 Yrs 

4 Yrs 

4 Yrs 

5 Yrs 

5 Yrs 

5 Yrs 

4 Yrs 

5 Yrs 

4.5 Yrs 
5 Yrs 
5 Yrs 
5 Yrs 
5 Yrs 
5 Yrs 
4 Yrs 
5 Yrs 
4 '  Yrs 
4 Yrs 



I 

SUGGESTED SENTENCE 


DESCRIPTION 


Bribing State Banking Commissioner 
Misuse of Military Property 
Bribing State Treasurer or Controlle~ 
Violating Banking Laws 
Accessory to Class 2 Felony 
Issuing a False Certificate 
Illegal use of State Funds 
Aiding Escape from Mental Instituti~n 
Poss. of Illegal Weapon 
Forging Prescription 
20 Introducing Contraband 
Theft of Livestock 
Poss. of Burglary Tools 
Pretended Criminal Abortion 
Poss. of Contraband 
Designation of Supplier 
Use of Facsimile Seal 
Wiretapping & Eavesdropping Devices (2nd Time) 
Violation of Custody 
Concealing Records of Criminal Usury 
Criminal Possession of lo Forged hstrument 
Bribery 
False Report of Explosives 
lo Criminal Trespass 
Gambling Premises 
Joyriding 
Wiretapping 
Violation of Securities Act 
Charitable Fraud 
Theft of Certificate 
Libel 
Forging Signature 
Jury Tampering 
Shipping Prior to Inspection 
Theft of Auto Parts 
Destroying Mining Equipment 
Violation of Anti-monopoly Financing Law 
Fraudulently Procuring Cert. o f  Title 
Willful Destruction of Big Game 
30 Burglary 
Altering Certificate of Title 
Theft of Big Game 
Offering a False Instrument for Recording 
Unlawful Transfer for Sale 
Gambling 
Bribery in Sports 
Engaging in Criminal Usury 
Illegal Tel&communications Egutpment 
Driving by Habitual Offender 

CRS 1973 

CITATION 


5 Yrs 

4 Yrs 

5 Yrs 

4.5 Yrs 

5 Yrs 

5 Yrs 

5 Yrs 

4 Yrs 

5 Yrs 

4 Yrs 

5 Yrs 

4 Yrs 

5 Yrs 

5 Yrs 

4 Yrs 

3 Yrs 

3 Yrs 

3 Yrs 

3 Yrs 

4 Yrs 

5 Yrs 

4 Yrs 

5 Yrs 

4 Yrs 

3 Yrs 

3 Yrs 

5 Yrs 

4 Yrs 

4 Yrs 
3.5 Yrs 

2 Yrs 

3,75 Yrs 

5 Yrs 

3 Yrs 

3,5 Yrs 

3.5 Yrs 

5 Yrs' 

3 Yrs 

3 Yrs 

4 Yrs 

3 Yrs 

3 Yrs 

3,75 Yrs 

4 Yrs 

3.5 Yrs 

4 Yrs 

4.5 Yrs 

3 Yrs 

4 Yrs 


1 



SIJGGESTED SENTENCE 


DESCRIPTION 	 CRS 1973 

CITATION 


Fraud by Water District Officer 

Receiving Deposit of Investment 

Failing Financial Company 

Violation of Explosives-Transportation Law 

Crimfnal Impersonation 

Under Reporting Income for Tax 

Poss. of Gambling Devices 

Gambling Information 

Conflict of Interest-Bureau of Mines 

Butchering Another's Animals 

Nonsupporc of Spouse and Children 

Defrauding Landlord 

Fraud by Commission Merchant 

Violation of Insurance Laws 

Failing to Mark Duplicate Receipt 

Failure to Account 

Developer of Subdivision without License 

Violation of Sunshine Law 

Eavesdropping 

Incest 

Practicing Medicine without License 

Pimping 

Fraudulent Receipt 

Violation of Election Laws 

Practicing Podiatry without License 

Bigamy 

Armed Guards without Permit 

Operating Agency without License 

Operating Motor Club without License 

Receiving Money to Circulate Petition 

Distributing Motor Fuel without License 

2O Burglary 


SUGGESTED 

SENTENCE 


4 Yrs 

3 Yrs 
3 Yrs 
4 Yrs 
3 Yrs 
3 Yrs 
3 Yrs 
3 Yrs 
3 Yrs 
3 Yrs 
3 Yrs 
3 Yrs 
3 Yrs 
1.5 Yrs 

1.5 Yrs 

2.5 Yrs 

2.5 Yrs 

2.5 Yrs 

4 Yrs 

3 Yrs 

3.5 Yrs 

3 Yrs 

2.5 Yrs 

2.5 Yrs 

2.5 Yrs 

20 Mos 

21 Nos 

21 Mos 

21 Mos 

21 Mos 

8.5 Yrs 
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