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The Legislative Council, which is composed of six Sena-
tors, six Representatives, plus the Speaker of the House and the
Majority Leader of the Senate, serves as a continuing research
agency for the legislature through the maintenance of a trained
staff. Between sessions, research activities are concentrated on
the study of relatively broad problems formally proposed by
legislators, and the publication and distribution of factual
reports to aid in their solution.

During the sessions, the emphasis is on supplying leqis-
lators, on individual request, with personal memoranda, providing
them with information needed to handle their own legislative
problems. Reports and memoranda both give pertinent data in the
form of facts, figures, arguments, and alternatives.
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To Members of the Fifty-second Colorado General Assembly:

Submitted herewith are the final reports of the
Legislative Council interim committees for 1979. This year's
report consolidates the individual reports of ten cormittees into
three volumes of research publications: No. 242, No. 245, and
No. 246, The reports of the Committees on School Finance
(Research Publication No. 243); and State Affairs (Research

Publication No. 244), are contained 1in separate volumes as
indicated.

Respectfully submitted,

/s/ Senator Fred Anderson
Chairman
Colorado Legislative Council
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FOREWORD

The recommendations of the Colorado Legislative Council
for 1979 appear in five separate volumes (Research Publication
Nos. 242 through 246). The Legislative Council reviewed the
reports contained in this volume (Research Publication No. 246)
at its meeting on December 27, 1979, The Legislative Council
voted to transmit the bills {ncluded herein with favorable
recommendation to the Governor and to the 1980 Session of the
General Assembly.

The committees and staff of the Legislative Council were
assisted by the staff of the Legislative Drafting Office in the
preparation of bills and resolutions contained in this Volume.
Gary E. Davis assisted the Committee on Judiciary; and Bill Hobbs
and Patricia Lobo assisted the Committee on Health, Environment,
Welfare, and Institutions.

December, 1979 Lyle C. Kyle
Director
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Senate Joint Resolution No. 46, adopted on June 30, 1979,
directed the Legislative Council to establish an interim committee to
examine the following areas:

1. the method of determining nominees to any court of
record of the state of Colorado by the Supreme Court
Nominating Commission or by a Judicial District Nominat-
ing Commission;

2. the system of associate and assistant county court
Jjudges within the state;

3. the Commission on Judicial Qualifications; and

4, the rule making authority delegated to the Supreme
Court.

The Committee on Judiciary, appointed by the Legislative Coun-
cil to undertake a study of the areas outlined above, focused prima-
rily on the judicial selection system (item 1 above). The committee
also examined the system of associate and assistant county court
judges (item 2 above). Although some testimony was received concern-
ing the operation of the Commission on Judicial Qualifications (item 3
above), there was no exhaustive discussion on this subject. Likewise,
the committee did not have sufficient time to review the rule-making
authority of the Supreme Court (item 4 above). Recommendations to the
General Assembly concerning item 1 were adopted by the committee and
are discussed in following sections of this report. Because of the
lack of time to adequately study items 2, 3, and 4, the committee
recommends that a committee be appointed next interim to examine the
system of part-time county Jjudges, the Supreme Court's rule-making
authority, and to further study the operation of the Commission on
Judicial Qualifications.

JUDICIAL SELECTION SYSTEM

Background

Prior to 1967, Jjudges 1in Colorado were elected at partisan
elections where they ran as candidates on an election ballot. In
1966, a Jjudicial selection and tenure amendment to the Colorado Con-
stitution was initiated by petition and submitted to the people at the
general election held on November 8, 1966. The proposed amendment --
Amendment Number 3 (An Amendment to Article VI of the Constitution of
the State of Colorado concerning the Judicial Department, and Provid-
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ing for the Selection, Tenure, Removal or Retirement of Justices of
the Supreme Court and Judges of Other Courts of the State of Colorado)
-- was approved by 293,771 votes "Yes" to 261,558 votes "No". The
amendment became effective on January 17, 1967. Thus, partisan elec-
tion of judges was replaced by a judicial selection plan under which
judges are appointed by the Governor upon nomination by an appropriate
judicial nomination committee for their initial term on the bench.
Thereafter they run on their records in a nonpartisan retention elec-
tion.

The Colorado Jjudicial selection plan is set forth in Article
VI, Sections 20-25 of the Colorado Constitution. It provides for the
appointment of judges to their initial term on the bench by the Gover-
nor for all courts of record in the state from candidates nominated by
Judicial nominating commissions. The state is divided into 22 judi-
cial districts and the constitution (Article VI, Section 24) provides
for the creation of a nominating commission for each judicial dis-
trict. In addition, a statewide nominating commission is created for
the Supreme Court and the Court of Appeals. Thus, there are 23 con-
stitutionally created nominating commissions in Colorado with a total
of 165 commissioners appointed to these commissions.

Purpose of the Committee's Inquiry

At the time the merit selection system for selecting judges was
being considered for approval by the voters, it was represented that
judges would be selected on the basis of proven merit, that only those
applicants best qualified would become judges, and that the selection
of judges would be removed from partisan politics. Senate Joint Reso-
lution No. 46 directed the committee to study the judicial selection
process with a view towards determining "the effectiveness of the
supreme court nominating commission and the judicial district nominat-
ing commissions in recommending the best available nominees for con-
sideration" for appointment by the Governor to fill a judicial
vacancy.

This inquiry into the judicial selection process was initiated
for several reasons. The system has been in operation for 12 years
and many individuals believe that it {s time to examine fully the sys-
tem to determine whether it is operating the way it was intended to
operate. In addition, rumors persist that there have been
improprieties in the judicial selection process. These rumors have
alleged that the system has been abused because (1) there has been a
predetermination of which applicant will be selected by the nominating
commission and subsequently appointed by the Governor, and (2) par-
tisan political pressure on the Governor has influenced his appoint-
ments to the various commissions and his appointments to the court.

The committee determined that the purpose of the inquiry should

be threefold: (1) determine if the judicial selection system is work-
ing the way it was intended to function when the system was adopted by
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the voters 12 years ago (selections based on merit and removed from
partisan political influence); (2) if the system is determined not to
be functioning as it was intended, what modifications would be appro-
priate to improve the procedure; and (3) determine if the system has
been tampered with or abused to its detriment.

Committee Procedures

In order to determine the truth or falsity of the allegations
of abuse, and to learn about the operation and procedures of the vari-
ous nominating commissions, the conmittee received testimony from 37
witnesses and held 11 meetings during the interim. Approximately 850
pages of testimony have been placed in the record of the committee
hearings.

The committee was authorized by S.J.R. 46 to hold hearings, and
in connection therewith, to summon witnesses; to take testimony under
oath, to assemble such records and documents as may in its judgment be
deemed necessary, by subpoena duces tecum or otherwise; and to take
other appropriate steps as may be necessary for the completion of the
study. Joint Rule 33 provides that the Legislative Council may vest
in any subcommittee (such as the Committee on Judiciary) the power to
subpoena witnesses and to assemble records and documents by subpoena
duces tecum or otherwise. Early 1in the interim, the comittee
requested and received from the Legislative Council authority to sub-
poena witnesses and documents. In this regard, the committee subpoe-
naed 22 witnesses to appear and issued one subpoena for the production
of documents (a tape recording).

The committee received testimony from former Chief Justice O.
Otto Moore, former Chief Justice Edward Pringle, and former Justice
Donald Kelley.

The committee received testimony from the following individuals
concerning the operation of the Supreme Court Judicial Nominating Com-

mission:

Brooke Wunnicke Jeremy Shamos
Norman Early Kristie Hansen
David Greenberg Josie Heath

The following members of the Supreme Court Judicial Nominating
Commission were questioned by the committee:

Thomas Henley Christopher Brachli
Neil Mincer Richard Freese
Dorothy Lucero Carol Tempest
Florence Anderson Ruth Steele

Three other members of the nominating commission have not been
examined -- Fred Thomas, Joseph Ulibarri, and Frances Jean Bujack.



On advice of counsel for the Supreme Court Judicial Nominating
Commission, commission members refused to answer questions asked by
the committee when it would violate their rule of confidentiality.
Counsel for the commission, Mr. John Kobayashi, Mr. Roger Goldberg,
and Mr. William Ris, were examined by the committee. The committee,
through action of the Committee on Legal Services, retained the coun-
sel of Mr. Dan Sears to advise the committee on appropriate action to
take regarding legal issues which arose during the course of the com-
mittee's investigation.

The following individuals were questioned regarding the opera-
tion of the District Court Nominating Commissions:

Mr. Lee White Judge John Althoff
Mr. David Greenberg Mr. James Klodzinsky
Mr. Ken Monfort Mr. Richard Hennessey
Mr. James Shelton Mr. Dennis Malone

Mr. A. M. Dominguez Mr. Robert Witek

Sen. James Kadlecek Mr. Victor Gandy

Mr. Jack Olsen

The committee also received a written statement from Governor
Lamm.

At the meeting on November 21, the committee received a report
from the Colorado Bar Association containing recommendations to
improve the judicial selection process. Mr. Charles Traylor and Mr,
Walter Steele submitted the report. A representative of the Colorado
Trial Lawyer's Association also submitted recommendations.

Committee Findings and Recommendations

Confidentiality Rule and Assertion of Privilege

Prior to the hearings of this committee the various nominating
coomissions adopted a strict rule of secrecy as to all their activi-
ties and deliberations. This rule, as adopted by the Supreme Court
Nominating Commission, provides as follows:

ITI H. A1l Commission proceedings and business, including
the names of all proposed nominees and the names of
nominees forwarded to the Governor, shall be confi-
dential and may not be discussed outside Commission
meetings except among Commission members or as made
necessary by II (D) above, or as provided in III
(C) below.

* k w Kk K

I1 0. The Commission may conduct 9Jnvestigations of the
candidates.
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IIT C. No other information shall be forwarded to the Gov-
ernor, except that the Comission, or any of its

members, may consult with the Governor at his
request.

Several members of the Supreme Court Nominating Commission
appeared before the committee and were interrogated concerning the
processes utilized by the commission in selecting the nominees. Mem-
bers of the commission answered a number of questions concerning the
generalized procedures and selection processes of the commission, but
asserted a privilege of confidentiality in refusing to answer specific
questions concerning specific candidates for nomination, and specific
questions relating to what they assert to be the commission's "busi-
ness and proceedings," under the commission's confidentiality rule.

Commission members state that confidentiality is necessary for
the commission to do its business, function effectively, and fulfill
its responsibility. Confidentiality preserves the candor and the
investigative techniques which are used to screen candidates in a way
which will not reveal confidences.

The commission members, upon urging of counsel, refused to
reveal anything which took place in their interviews, discussions, or
investigations. They agreed to answer questions concerning their
procedures, so long as the inquiry was of a general nature, and did
not deal with specifics concerning particular applicants or decisions
involving particular applicants. They informed the committee that
they would not discuss individual applicants, their impressions of
individual applicants, interviews of individual applicants, communica-
tions with applicants concerning official business of the commission,
deliberations concerning applicants, how commissioners voted on appli-
cants, 1investigations of particular applicants, and meetings held by
the commission to select nominees, whether those meetings were of the
entire group, whether they were one on one at a luncheon or otherwise
during a recess, whether they were outside in a hall during commission
business, or over the telephone. Further, they stated that they would
not discuss communications with third parties concerning individual
applicants, or concerning the business of the commission.

Those commission proceedings which focused on specific candi-
dates and questions which would require commissioners to disclose can-
didates' names or communications with or about them were kept confi-
dential. Because commissioners would not disclose the names of candi-
dates or communications about them, they, obviously, did not disclose
commission discussions pertaining to particular applicants.

For example, the committee heard repeated testimony in June,
1979, that the identity of the next justice of the Supreme Court was a
matter of widespread public knowledge prior to the time the commission
met to select the nominees. Refusal to answer specific questions con-
cerning the truth or falsity of this knowledge prevented the committee

-5-



from finding the source of this information. The commission members’
reliance on their self-imposed rule and claim of confidentiality and
the consequent privilege against answering otherwise relevant ques-
tions posed by the committee hampered and frustrated the committee's
attempt to find the truth in many areas. Throughout the testimony
from various commission members, general and self-serving statements
were made asserting that there were no improprieties involved in the
commission deliberations. However, the witnesses refused to answer
more particular questions concerning the basis for such assertions.
The committee finds that this self-serving assertion of the privilege
of secrecy was a serious impediment to the ability of the conmittee to
determine what, if any, improvements to the present system were desir-
able or appropriate.

Composition of Commissions

Concern was expressed by some witnesses and committee members
about the fact that the Governor appoints all of the non-lawyer com-
mission members and participates in the appointment of the lawyer mem-
bers. The Governor thereafter makes the final appointment from the
names submitted to him by the various commissions. Concern was
expressed that this system 1leads to centralization of power in the
Governor and the exclusive control of the selection process by the
Governor.

Recommendations were received that the composition of the com-
mission should be expanded to include appointments by the General
Assembly. It was suggested that the General Assembly should be
involved in the appointment of some of the non-lawyer members or the
lawyer members, or both, thus adding more balance to the commission
and alleviating the fear that the commissions are totally controlled
by the Governor. Those recommendations were adopted by the committee
and are included in the proposed Concurrent Resolution.

Another area of concern expressed by some witnesses focused on
the fact that the constitution does not specify there is to be any
division among political parties of the attorney members on the com=-
mission. In some instances, all attorney members of the nominating
coomission are of the same political party. It was felt that the
attorney members may exercise, through persuasion and knowledge, more
control over the proceedings than non-attorney members. When all
attorneys are from the same political party, this may be too much con-
trol. It was recommended that the composition of the cormission be
altered so that no more than two attorney members of the district com-
missions and three attorney members of the Supreme Court Commission
would be of the same political party. This recommendation was adopted
by the committee and is included in the proposed Concurrent Resolu-
tion.



Rules Promulgated by the Various Nominating Commissions

One of the major areas of concern to the committee was the
authority of the various commissions to promulgate rules of procedure.
This concern centered around the rule of confidentiality adopted by
all of the commissions. The threshold question addressed by the com-
mittee is whether the various commissions have authority to promulgate
their own rules of procedure, since no specific delegation of rule-
making authority is contained in the constitution.

The question arose early in the deliberations of the committee
as to whether the commissions have "inherent" authority to promulgate
rules of procedure. Counsel for the Supreme Court Nominating Commis-
sion, and others, maintained that the commissions are autonomous
constitutionally-formed bodies and therefore have 1inherent power to
make those rules governing operation that are deemed advisable.
Indeed, it was maintained that the commissions do not fall within the
province of any of the three branches of government and may do as they
see fit, without control or overview by any of the three constitu-
tional branches of government.

The uncertainty as to whether or not the various commissions
have “inherent" authority to promulgate rules of procedure, and the
concern that such commissions may be unanswerable to any of the three
branches of government, prompted the committee to consider various
limitations which might be imposed on their claimed unlimited rule-
making authority. One proposal was to amend the constitution to give
the commissions such rule-making authority as provided by law. This
proposal was considered and rejected in favor of an amendment to the
constitution providing that the Supreme Court shall develop rules of
procedure for the various commissions. This proposal is contained in
the proposed Concurrent Resolution.

Rules of Secrecy

The rules of various judicial district nominating commissions
and, until recently, the rules of the Supreme Court Nominating Commis-
sion, provide that the names of the nominees sent to the Governor for
consideration of appointment to judicial office are to be kept secret.
Testimony presented to the committee indicated that in many instances
the names of the nominees were leaked and were public knowledge
despite the rule of secrecy. A question was also raised as to whether
the rules of the various commissions could bind the Governor to the
rule of secrecy. In addition, the weight of testimony presented to
the committee indicated that the reasons for the secrecy rule really
were not applicable to the nominees certified to the Governor and that
they should be made public. For these reasons, the committee recom-
mends that the names certified to the Governor be made public. An
amendment to the constitution to accomplish this is contained in the
proposed Concurrent Resolution.



In addition, the committee recommends Bill 60 which amends the
Public Records Statute and provides that names of nominees which are
submitted to the Governor by any judicial nominating commission shall
be a public record.

Orientation of Newly Appointed Commission Members

It was pointed out to the committee in several instances that
the newly appointed commission members receive little, if any,
orientation as to the role and function of nominating commissions.
Commission members are faced with the awesome task of selecting judi-
cial nominees without any orientation as to what the responsibilities
of the nominating commissions are and what is expected of commission
members. It was suggested to the committee that annual orientation
and educational seminars for nominating commission members should be
held. In addition, it was suggested that a handbook, containing
resource materials, should be developed as an aid to individual nom-
inating commission members. Many of the newly appointed members are
not familiar with the applicable constitutional provisions, relevant
statutory provisions, rules of procedure of the various nominating
commissions, the procedures used to screen and 1interview applicants,
the role of the commission in the judicial selection process, the
nature and purpose of the interviews in the selection and evaluation
process, what qualities are desirable in trial judges and appellate
judges, and the duties of each class of judge in the judicial system.

To implement this suggestion, the committee recommends Bi11 61

which directs the State Court Administrator to prepare a manual and to
develop a training program for coomission members.

Time Limits for Operation of the Commissions

One of the provisions of the proposed Concurrent Resolution
extends the time allowed for the selection of nominees by the judicial
nominating commissions from thirty days to forty-five days. Testimony
before the committee reflected a need for additional time for nominat-
ing commissions to consider applicants. In many instances there is
advance notice of judicial vacancy, and meetings of nominating commis-
sions can be scheduled well in advance of the actual vacancy, thus
providing adequate time to consider applicants and to submit names of
nominees to the Governor. However, when a vacancy occurs because of a
death or unexpected resignation, the thirty-day 1imit does not allow
adequate time to screen applicants and submit names of nominees to the
Governor.

Lack of Public Input Into the Judicial Selection Process

It was clear from testimony before the committee that appli-
cants for judicial nomination were often asked questions involving
important public policy issues, in secret meetings of various commis-
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stons, without any opportunity for persons not on a commission to know
the answers to those questions. This lack of opportunity for public
input and knowledge concerned the committee and various proposals were
discussed to provide public participation. These proposals included
completely opening the selection process, providing for open meetings
when questions of public policy were asked, and providing for Senate
confirmation of the appointees at which time public hearings would be
held. This latter proposal was adopted by the committee and is
included in the proposed Concurrent Resolution.

Need for Senate Confirmation of Governor's Selection

The coomittee finds that the current constitutional provisions
concerning judicial appointment contain no criteria requiring that
merit or ability should be controlling factors in the nomination and
appointment process. Furthermore, the committee finds that political
considerations can and have entered into the selection process at dif-
ferent levels.

In addition to providing an opportunity for public participa-
tion 1in the selection process through the Senate confirmation, the
committee believes that open Senate hearings will help make the pro-
cess as non-political or non-partisan as possible, and help allay sus-
picion engendered by the secrecy formerly imposed. The committee fur-
ther believes that the provision for Senate confirmation will add the
necessary checks and balances to the selection process and that such a
provision is necessary to maintain public confidence in the judicial
selection system.



BILL 60

A BILL FOR AN ACT
SPECIFYING THAT WRITINGS OF JUDICIAL NOMINATING COMMISSIONS ON
WHICH THE NAMES OF JUDICIAL NOMINEES ARE SUBMITTED TO THE
GOVERNOR BE SUBJECT TO THE PUBLIC RECORDS LAW.

Bi11l Summary

(Note: This summary applies to this bill as introduced and
does not necessarily reflect any amendments which may be
subsequently adopted. )

Specifies that writings of judicial nominating commissions
on which the names of nominees are submitted to the governor are
subject to the public records law.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. 24-72-202 (6), Colorado Revised Statutes 1973,
as amended, is amended to read:

24-72-202. Definitions. (6) "“Public records" means and
includes all writings made, maintained, or kept by the state or
any agency, institution, or political subdivision thereof for use
in the exercise of functions required or authorized by Tlaw or
administrative rule or involving the receipt or expenditure of

public funds. %t "PUBLIC RECORDS" INCLUDES WRITINGS OF ANY
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JUDICIAL NOMINATING COMMISSION ON WHICH THE NAMES OF NOMINEES ARE
SUBMITTED TO THE GOVERNOR, BUT THE TERM does not include criminal
justice records which are subject to the provisions of part 3 of
this article.

SECTION 2. 24-72-204 (1)(c), Colorado Revised Statutes
1973, is amended to read:

24-72-204. Allowance or denial of inspection - grounds -

procedure - appeal. (1) (c) Such inspection is prohibited by

rules promulgated by the supreme court or by the order of any
court, EXCEPT AS PROVIDED IN SECTION 24-72-202 (6) RELATING TO
THE NAMES OF JUDICIAL NOMINEES.

SECTION 3. Safety clause. The general assembly hereby

finds, determines, and declares that this act is necessary for
the 1immediate preservation of the public peace, health, and

safety.
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BILL 61

A BILL FOR AN ACT
CONCERNING THE PREPARATION OF TRAINING PROGRAMS BY THE >STATE
COURT  ADMINISTRATORFOR  MEMBERS OF JUDICIAL NOMiNATING
COMMISSIONS, AND MAKING AN APPROPRIATION THEREFOR.

Bi11l Summary

(Note: This summary applies to this bill as introduced and
does not necessarily reflect any amendments which may be
subsequently adopted.)

Requires the state court administrator to prepare an
instruction manual for members of judicial nominating commissions
and to develop and implement an annual one-day training program
for all members of judicial nominating commissions.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. 13-3-103, Colorado Revised Statutes 1973, as
amended, is amended BY THE ADDITION OF A NEW SUBSECTION to read:

13-3-103. Nominating and qualifications commissions -

expenses - training programs  for members of  nominating

commissions.  (3) The state court administrator shall prepare
/

and have printed an instruction manual for members of judicial
/

nominating commissions, and the adminisfrator shall develop and

implement an annual one-day training program for all members of

-13-



w

(8]

10
11
12
13
14
15
16
17
18
19
20
21
22

judicial nominating commissions.  Such training programs shall
jnclude, but not be limited to, a review of applicable
constitutional and statutory provisions relating to judicial
nominating commissions, a description of the process involved in
obtaining, reviewing, investigating, and interviewing applicants,
a discussion of the 1legal, academic, practical, and personal
qualifications a judge or justice should possess, suggestions as
to the manner of submission of nominees' names to the governor,
and a review of ethical considerations, including aspects
relating to public involvement or comments, investigations,
political considerations, and personal or professional
acquaintances with applicants.

SECTION 2. Appropriation. There 1is hereby appropriated,

out of any moneys in the state treasury not otherwise
appropriated, to the judiéia1 department, for the fiscal year
beginning July 1, 1980, the sum of ten thousand eight hundred ten
dollars ($10,810), or so much thereof as may be necessary, for
the implementation of this act.

SECTION 3. Safety clause. The general assembly hereby

finds, determines, and declares that this act is necessary for
the immediate preservation of the public peace, health, and

safety.
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HOUSE CONCURRENT RESOLUTION NO.

SUBMITTING TO THE QUALIFIED ELECTORS OF THE STATE OF COLORADO AN
AMENDMENT TO ARTICLE VI OF THE CONSTITUTION OF THE STATE OF
COLORADO CONCERNING JUDICIAL APPOINTMENTS, AND PROVIDING FOR
SENATE CONFIRMATION THEREOF, LEGISLATIVE PARTICIPATION IN
THE APPOINTMENT OF NONLAWYER JUDICIAL NOMINATING COMMISSION
MEMBERS, LIMITATIONS ON THE NUMBER OF LAWYER MEMBERS ON A
COMMISION FROM THE SAME POLITICAL PARTY, ADDITIONAL TIME FOR
JUDICIAL NOMINEES' NAMES TO BE SUBMITTED TO THE GOVERNOR,
DISCLOSURE OF NOMINEES' NAMES TO THE PUBLIC, AND THE
ADOPTION OF PROCEDURAL RULES BY THE SUPREME COURT FOR USE BY
ALL JUDICIAL NOMINATING COMMISSIONS.

Resolution Summary

(Note: This summary applies to this resolution as
introduced and does not necessarily reflect any amendments which

may be subsequently adopted.)

Provides that judicial appointments shall be made with the
consent of the senate or senate judiciary committee if the senate
is in recess.

Provides that the president of the senate and the speaker of
the house of representatives shall participate in the appointment
of nonlawyer members to judicial nominating commissions.

Limits the number of lawyer members on a commission from the
same political party.
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Allows judicial nominating commissions additional time for
the submission of nominees' names to the governor and provides
that nominees' names be made public.

Provides that the supreme court provide uniform rules of
procedure to be followed by all judicial nominating commissions.

Be It Resolved by the House of Representatives of the

Fifty-second General Assembly of the State of Colorado, the

Senate concurring herein:

SECTION 1. At the next general election for members of the
general assembly, there shall be submitted to the qualified
electors of the state of Colorado, for their approval or
rejection, the following amendment to the constitution of the
state of Colorado, to wit:

Section 20 (1) of article VI of the constitution of the
state of Colorado is amended to read:

Section 20. Vacancies. (1) (a) A vacancy in any judicial
office in any court of record shall be filled by appointment of
the governor, BY AND WITH THE CONSENT OF THE SENATE WHICH SHALL
GIVE REASONS FOR ITS ACTION. THE APPOINTMENT SHALL BE MADE from
a list of three nominees for the supreme court and any
intermediate appellate court and from a list of two or three
nominees for all other courts of vrecord, such 1ist to be
certified to him THE GOVERNOR by the supreme court nominating
commission for a vacancy in the supreme court or a vacancy in any
intermediate appellate court and by the judicial district
nominating commission for a vacancy in any other court in that

district. In case of more than one vacancy in any such court,
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the Tist shall contain not less than two more nominees than there
are vacancies to be filled. The list shall be submitted by the
nominating commission not later than thirty FORTY-FIVE days after
the death, retirement, tender of resignation, removal under
section 23, failure of an incumbent to file a declaration under
section 25, or certification of a negative majority vote on the
question of retention in office under section 25 hereof OF THIS
ARTICLE.

(b) If the governor shall fail to make the appointment (or
all of the appointments in case of multiple vacancies) from such
list within fifteen days from the day it is submitted to him, the
appointment (or the remaining appointments in case of multiple
vacancies) shall be made by the chief justice of the supreme
court, BY AND WITH THE CONSENT OF THE SENATE WHICH SHALL GIVE
REASONS FOR ITS ACTION, from the same 1ist within the next
fifteen days. A justice or judge appointed under the provisions
of this section shall hold office for a provisional term of two
years and then until the second Tuesday in January following the
next general election. A nominee shall be under the age of
seventy-two years at the time his name is submitted to the
governor.

(c) IF AN APPOINTMENT NEEDS TO BE MADE TO ANY JUDICIAL
OFFICE DURING A RECESS OF THE SENATE, THE SENATE COMMITTEE FOR
JUDICIARY MATTERS SHALL BE THE CONSENTING AUTHORITY FOR THE
APPOINTMENT AND SHALL GIVE REASONS FOR ITS ACTION.  THE SENATE,
OR SENATE COMMITTEE FOR JUDICIARY MATTERS, IN DELIBERATING UPON
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NOMINATIONS FOR JUDICIAL OFFICE MAY SIT WITH CLOSED DOORS, BUT IN
ACTING UPON NOMINATIONS IT SHALL SIT WITH OPEN DOORS, AND THE
VOTE SHALL BE TAKEN BY AYES AND NOES, WHICH SHALL BE ENTERED UPON
THE SENATE JOURNAL.

Section 24 (4) of article VI of the constitution of the
state of Colorado is REPEALED AND REENACTED, WITH AMENDMENTS, to
read:

Section 24. Judicial nominating commissions.

(4) (3a) Members of the supreme court judicial nominating
commission selected by reason of their being citizens admitted to
practice law in the courts of this state shall be appointed by
majority action of the governor, the attorney general and the
chief justice. No more than three lawyer members of the supreme
court nominating commission shall be of the same political party.

(b) Commencing January 1, 1981, nonlawyer members of the
commission shall be appointed as follows: Three by the governor
(no more than two of whom shall be members of the same political
party), and three by the joint action of the president of the
senate and speaker of the house of representatives (no more than
two of whom shall be members of the same political party). In
the event additional congressional districts are established in
this state, an additional nonlawyer member shall be appointed by
the governor from each such district, with a corresponding
reduction in the at-large members.

(c) Appointments of nonlawyer voting members shall be made

to the supreme court nominating commission for the following
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terms: One member appointed by the governor and one member
appointed by the joint action of the president of the senate and
the speaker of the house of representatives shall serve until
December 31, 1981, one each until December 31, 1983, and one each
until December 31, 1985. Thereafter, each voting member shall
serve until December 31st of the sixth year following the date of
his appointment.

Section 24 of article VI of the constitution of the state of
Colorado is amended BY THE ADDITION OF THE FOLLOWING NEW
SUBSECTIONS to read:

Section 24. Judicial nominating commissions.

(5) (a) Members of each judicial district nominating commission
selected by reason of their being citizens admitted to practice
law in the courts of this state shall be appointed by majority
action of the governor, the attorney general and the chief
justice. No more than two Tawyer members of a judicial district
nominating commission shall be of the same political party.

(b) Commencing January 1, 1981, nonlawyer members of
judicial district nominating commissions shall be appointed as
follows: Two by the governor, and two by the joint action of the
president of the senate and speaker of the house of
representatives. If the governor, attorney general, and chief
justice determine there should be additional nonlawyer members on
the commission in a judicial district having a population of
35,000 inhabitants or less, any such additional nonlawyer members

shall be appointed by majority action of the governor, attorney
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general, and chief justice.

(c) Appointments of nonlawyer voting members shall be made
to each judicial district nominating commission for the following
terms: One member appointed by the governor and one member
appointed by the joint action of the president of the senate and
the speaker of the house of representatives shall serve until
December 31, 1982 and one each until December 31, 1985.
Thereafter, each voting member shall serve until December 31lst of
the sixth year following the date of his appointment.

(6) Any nonlawyer vacancy on the supreme court nominating
commission or on a judicial district nominating commission shall
be filled by the same appointive authority which appointed the
person whose vacancy is to be filled.

(7) No voting member of a judicial nominating commission
shall hold any elective and salaried United States or state
public office or any elective political party office and he shall
not be eligible for reappointment to succeed himself on a
commission. No voting member of the supreme court nominating
commission shall be eligible for appointment as a justice of the
supreme court or any intermediate appellate court so long as he
is a member of that commission and for a period of three years
thereafter; and no voting member of a judicial district
nominating commission shall be eligible for appointment to
judicial office in that district while a member of that
commission and for a period of one year thereafter.

(8) When any names of nominees are submitted by a judicial
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nominating commission to the governor for appointment, by and
with the consent of the senate, such names shall also be
immediately made public by the commission.

(9) The supreme court shall provide uniform rules of
procedure to be followed by all judicial nominating commissions.
Such uniform rules of procedure shall include such rules as are
reasonable and necessary to achieve an orderly, fair, impartial,
and nonpolitical process for conducting 1its business and to
conduct investigations of applicants.

(10) A1l appointments existing on December 31, 1980, of
nonlawyer members to the supreme court nominating commission and
to each judicial district nominating commission shall terminate
on said date. Thereafter, new appointments shall be made as
provided in this section, and any member whose term is terminated
early by this subsection (10), may be reappointed to succeed
himself once on a commission notwithstanding paragraph (c) of
subsection (4) of this section.

SECTION 2. Each elector voting at said election and
desirous of voting for or against said amendment shall cast his
vote as provided by law either "Yes" or "No" on the proposition:
"An amendment to article VI of the constitution of the state of
Colorado concerning judicial appointments, and providing for
senate confirmation thereof, Tlegislative participation in the
appointment of nonlawyer judicial nominating commission members,
limitations on the number of lawyer members on a commission from

the same political party, additional time for judicial nominees'
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names to be submitted to the governor, disclosure of nominees'
names to the public, and the adoption of procedural rules by the
supreme court for use by all judicial nominating commissions."
SECTION 3. The votes cast for the adoption or rejection of
said amendment shall be canvassed and the result determined in
the manner provided by law for the canvassing of votes for
representatives in Congress, and if a majority of the electors
voting on the question shall have voted "Yes", the said amendment

shall become a part of the state constitution.
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Minority Report

The undersigned members of the interim Judiciary Committee do
hereby dissent from the conclusions and various recommendations con-

tained within the final majority report adopted by the committee on
December 20, 1979.

We, therefore, offer the conclusions and recommendations set
forth in this minority report.

From the 1inception of the interim study of the merit judicial
selection system the minority members of this committee have contended
that the current selection system 1s functioning as intended and sound
in principle. It is also the committee member's contention that the
judicial appointments made during the last twelve years reflect an
overall equal balance between the number of Democratic and Republican
appointments made by both Republican and Democratic governors.

An analysis of judicial appointments made by Governors Love,
Vanderhoof, and Lamm indicates:

a) That there have been 101 Democratic appointments to all
Colorado courts, 102 Republican appointments.

b) Governor Lamm appointed 52 of the 101 Democratic Jjudges
and 34 of the 102 Republican judges.

c) Governors Love and Vanderhoof appointed 49 of the 101
Democratic judges and 68 of the 102 Republican judges.
(See Appendix A).

Therefore, the minority members of this committee find that in
general the present method of judicial selection primarily recognizes
legal merit rather than political affiliation and 1is working as
intended and to the best interests of maintaining a sound judicial
system. Furthermore, according to the weight of the testimony by wit-
nesses, both pro and con, the current selection process has resulted
in an improved quality of judges.

The members further conclude that although there are occasional
instances of abuse of judgment or procedures by those involved in the
selection process, we find that the basic system has not been tampered
with or abused to its detriment since its inception in 1967.

Although we find that some minor procedural changes are appro-
priate, we find no merit to such fundamental changes as Senate confir-
mation of Jjudicial nominees as recommended by the majority report.
Such a change would, in our view, result in more political pressures
and abuses within the political climate of the General Assembly to the
detriment of an impartial and independent judiciary.



We also conclude that the allegations of the majority report
that the appointment of Justice Dubofsky was public knowledge should
not lead to the conclusion that it was predetermined by the appointing
authority. The mere fact that there were rumors of the possible
appointment in certain quarters does not justify an inference or con-
clusion of impropriety in the selection process. Indeed the evidence
presented to the committee, in our view, Jjustifies that these were
mere uninformed inferences made by an unsworn witness.

The undersigned members also take issue with any inference in
the majority report that members of the nominating commission acted
improperly in asserting the privilege of confidentiality through coun-
sel 1in testimony before the committee. We have no reason to question
the legality or fairness of an assertion of privilege that is exer-
cised to protect confidences of applicants or others in the screening
of judicial applicants.

In conclusion, in order to achieve minor procedural changes
within the current judicial selection system, we offer the following
possible reconmendations for further consideration by the General
Assembly:

1) The time allowed for the selection of nominees by the nom-
inating commission should be extended from 30 to 45 days.

2) The Supreme Court should be vested with the rule-making
authority for the commissions.

3) Two members -- one lawyer; one non-lawyer -- should be
added to each nominating commission through appointments
by the leadership of the General Assembly; however, the
two legislative appointees should not be of the same
political party.

4) The names of the two or three judicial nominees sent to
the Governor by the nominating commissions should be
public at that time by the commission.

Therefore, it is our view that these above changes -- although
minor -- might result in some improvement in the electorate's reaf-
firmation by vote in what is basically a sound method of judicial se-
lection.

Sen. Ron Stewart
Rep. Chuck Howe
Rep. Gerald Kopel
Rep. Federico Pena
Rep. King Trimble
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JUDICIAL APPOINTMENT
1967 - December 5, 1979

Subtotals of Party

Love/ Affiliation
Total Appointments:  Vanderhoof Lamm According to Court
137 (59%) 95 (41%)
Political
Affiliations All
Appointments: A1l Courts
Republican A3 (497) 34 (367) 102 (44Y) Republican
Democrat 19 (35%) 52 (55%) 101 (43%) Democrat
Independent 20 (15%) 9 ( 9%) 29 (12%) Ind./Unknown
or unknown
Subtotal 137 95 232
Supreme Court: Supreme Court
Republican 3 (100%) 1 (24%) 4 (57%) Republican
Democrat N 2 (50%) 2 (29%) Democrat
Independent n 1 (25%) 1 (14%) Ind./Unknown
or unknown
Subtotal 3 4 7
Court of Appeals: Court of Appeals
Republican 9 (75%) 0 a (75%) Republican
Democrat 2 (172) 0 2 (177) Democrat
Independent 1 ( 8%) n 1 ( 8%) Ind./Unknown
or unknown
Subtotal 12 0 12
District Court: District Court
Republican 25 (51%) 17 (34%) 42 (42%) Republican
Democrat 18 (33%) N (52%) 49 (49%) Democrat
Independent 6 (12%) 2 ( 4%2) 8 ( 8%) Ind./Unknown
or unknown
Subtotal 49 50 9a
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Love/

Total Appointments: Vanderhoof
County Court
(as of 6/26/79)

Republican 31 (42%)

Democrat 29 (42%)

Independent 13 (18%)

or unknown

Subtotal 73

Lamm

16 (39%)
19 (46%)
6 (15%)

Subtotals of Party
Affiliation
According to Court

County Court

47 (417) Republican
48 (42%) Democrat
19 (17%) Ind./Unknown

41

114

MNOTE: Al1 fiqures are based on Colorado Bar Association Report of
June 26, 1979, updated.

From records in Governor's Office through December 5, 1979.
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Minority Report

Representative Martha Ezzard and Senator Ron Stewart dissent
from the majority report on the provision for Senate confirmation of
Judicial nominees for the following reasons:

1. The committee's proposed revisions in the selection process
are designed, at least in part, to lessen political influence -- par-
ticularly that of partisan politics -- in the selection process. We
believe adding Senate confirmation to the process has the potential of
encouraging such partisan decision-making in selection of judges.

2. Opportunity for legislative and public input are already
provided in the Concurrent Resolution reported favorably by the com-
mittee, through the provision for legislative appointments to the nom-
inating commissions and through release of the three finalists' names
by coonmissions before final selection by the Governor.

3. We object to giving the Senate Judiciary Committee special
power to act upon judicial appointments when the legislature is not in
session. No other standing committee has such power to confirm
appointments during the interim. Although we are confident the cur-
rent Senate Judiciary Committee would act responsibly, we believe cre-
ating this exception 1is poor legislative precedent from a policy
standpoint.



MINORITY REPORT ON THE APPOINTMENT OF
JUSTICE JEAN DUBOFSKY

INTRODUCTION

The majority report states that one of the primary reasons for
authorizing the committee to investigate judicial selection procedures
was rumors alleging that "There has been a predetermination of which
applicant will be selected by the nominating commission and subse-
quently appointed by the Governor." These rumors alleged that Justice
Jean Dubofsky's appointment to the Supreme Court was predetermined by
Governor Richard D. Lamm. However, there were no allegations that
Justice Dubofsky was not qualified to become a Justice of the Supreme
Court.

Testimony given to the committee did not substantiate the alle-
gation. Thus, we have prepared this summary of the testimony to
ensure that the merit selection system is not improperly criticized
because of the unsubstantiated charges. This summary also will ensure
that the second finding of fact in the majority report is not miscon-
strued as implying that the committee found any improprieties or
wrongdoing in Justice Dubofsky's appointment.

SUMMARY OF FINDINGS

The clear weight of testimony given to the conmittee indicates
that neither Governor Lamm nor any member of his staff ever contacted
a member of the Supreme Court nominating commission for the purpose of
requesting that Justice Dubofsky's name be forwarded to the Governor
or informing nominating commission members of a qubernatorial prefer-
ence for her. At most the testimony reveals that several people who
either work in or frequent the State Capitol had heard rumors that the
Governor respected Justice Dubofsky's legal talents and abilities and
that other persons construed this to mean that the Governor had
preselected Justice Dubofsky for the Supreme Court. All relevant
testimony, including that from former Lamm aids, was that Governor
Lamm never said that he wanted to get Justice Dubofsky's name on a
1ist of nominees so that he could appoint her to the Supreme Court.

DISCUSSION OF TESTIMONY

The following discussion summarizes the testimony given to the
committee on this issue, with references to pages 1in transcripts of
testimony prepared for the committee and available as of December 21,
1979.
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I. GENERAL ALLEGATION

Governor Lamm preselected Jean Dubofsky for the Supreme Court
and manipulated the Supreme Court nominating commission in order to
have her name included on the 1ist of nominees for the June, 1979
appointment to the Supreme Court.

FACTS PRESENTED TO THE COMMITTEE:

A1l nominating commission members who testified stated that
neither the Governor nor any member of his staff ever contacted them
to request that the name of Jean Dubofsky or anyone else be included
in the 1ist of nominees or to inform them of the Governor's alleged
preference for the appointment. (September 13, 1979, pages 40, 45,
84, 100, 110; October 31, 1979, pages 9-10, 12, 40-44, 50, 73.)

David Greenberg and Jeremy Shamos, both former 1legal advisers
to Governor Lamm who assisted the Governor in selection of judges,
testified that the Governor never said to them in any context that he
wanted to get Jean Dubofsky's name on a 1ist of Supreme Court nominees
and that the Governor never asked them to pressure the nominating com-
mission (August 31, 1979, page 36). They also testified that they
never contacted members of the Supreme Court nominating commission
about Justice Dubofsky (September 14, 1979, page 192). Greenberg and
Shamos both testified that they were aware that the Governor thought
highly of Justice Dubofsky's legal abilities, talents, experience, and
personal demeanor (September 14, 1979, page 192).

Similar testimony was received from Carol Tempest, a nominating
commission member (October 31, 1979, pages 56-61) and Kristie Hansen,
an attorney in Denver (November 21, 1979, transcript unavailable).

II. SPECIFIC ALLEGATIONS

Several specific factual allegations were made by former Chief
Justice 0. Otto Moore in unsworn testimony to the committee on August
15, 1979. However, the allegations generally were refuted in sworn
testimony given to the committee by other persons. The allegations
and corroborating or rebutting testimony include the following:

1. ALLEGATION: The Governor stated during his campaign that
he hoped to appoint a woman to the Supreme Court, according to David
Greenberg, and Jean Dubofsky was "the number one woman for the
appointment" (Moore Statement, page 7).

FACTS PRESENTED TO THE COMMITTEE: The testimony indicated that
the Governor did state during his campaign that he wanted to appoint a
woman to the Supreme Court, but that he did not state that Jean
Dubofsky was either his number one choice or his preference. Mr.
Greenberg testified that he had heard that the Governor mentioned
several women who he thought were qualified for the Supreme Court,
including Jean Dubofsky, but that he had not stated a preference for
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any particular woman (August 31, 1979, page 37; September 14, 1979,
page 192; October 31, 1979, pages 38-39).

2. ALLEGATION: Brooke Wunnicke was a unanimous nominating
commission choice in December, 1978, and Jean Dubofsky was not on the
11st (Moore Statement, page 7).

FACTS PRESENTED TO THE COMMITTEE: A1l nominating commission
[members] who were asked testified that, to the best of their
recollection, no applicant in either December, 1978 or June, 1979
received a unanimous vote of all commission members (September 13,
1979, pages 44, 86, 102, 111).

3. ALLEGATION: Judge Pierce and Judge Rovira were interviewed
by the Governor prior to the December, 1978: appointment, but Ms.
Wunnicke was not (Moore Statement, page 8). '

FACTS PRESENTED TO THE COMMITTEE: A representative of the Gov-
ernor stated on the record that the Governor interviewed only Judge
Pierce before the December, 1978 appointment because Judge Pierce was
the only nominee about whom the Governor had no personal knowledge
(November 20, 1979. transcript unavailable).

4. ALLEGATION: As quoted in the Denver Post on July 3, 1979,
several nominating commission members expressed displeasure with
events leading to the Dubofsky appointment (Moore Statement, page 8).

FACTS PRESENTED TO THE COMMITTEE: In their testimony, nominat-
ing commission members did not state that there were any improprieties
in the events leading to the appointment of Justice Dubofsky (Septem-
be; 13, 1979, pages 45, 95, 101, 110-111; October 31, 1979, pages 42,
56).

5. ALLEGATION: The same nominating commission members made
conflicting decisions in December, 1978 and June, 1979 about the rela-
tive merits of Ms. Wunnicke and Justice Dubofsky (Moore Statement,
page 8).

FACTS PRESENTED TO THE COMMITTEE: This allegation implies that
only the intervention of the Governor changed the minds of the nom-
inating commission members to reverse their earlier views. However,
the exact same people were not involved in the two decisions. The
nominating commission had three new members appointed between the
December, 1978 and June, 1979 appointments to the Supreme Court (Read
into record by Representative Kopel on August 15, 1979).

6. ALLEGATION: It was common knowledge around the State Capi-
tol and elsewhere the "“Jean Dubofsky was the person wanted for the
Supreme Court by the Governor" (Moore Statement, page 9).

FACTS PRESENTED TO THE COMMITTEE: Brooke Wunnicke testified

that several persons told her that she was not likely to get the
Supreme Court appointment and she should be prepared to be disap-
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pointed (August .31, 1979, page 7). Ms. Wunnicke also testified that
these statements were all hearsay and were made to her immediately
prior to the interviews for the June, 1979 appointment and not for
several months before (August 31, 1979, pages 2, 11-12). Norman
Early, a Chief Deputy District Attorney in Denver, testified that the
Governor's alleged preference for Justice Dubofsky was the worst kept
secret in town (August 31, 1979, pages 29, 33).

Several people, including Carol Tempest, a nominating commis-
sion member, testified that the rumor which they heard was the Gover-
nor had high respect for Justice Dubofsky's abilities, but no one
testified that they had ever heard the Governor state his preference
to make Jean Dubofsky the first woman appointed to the Supreme Court
(September 14, 1979, page 192; October 31, 1979, pages 56-64),
Several other nominating commission members testified that they never
heard any such rumors at all (September 13, 1979, pages 30, 102; Octo-
ber 31, 1979, pages 10-12, 38, 43-44, 96).

7. ALLEGATION: Quoting from the Rocky Mountain News of July
8, 1979, nominating commission members were aware that the Governor
wanted Jean Dubofsky on the Supreme Court (Moore Statement, page 9).

FACTS PRESENTED TO THE COMMITTEE: Most nominating commission
members testified that they were not aware that the Governor allegedly
wanted Justice Dubofsky on the Supreme Court prior to their June, 1979
meeting (September 13, 1979, pages 30, 40, 45, 84, 100, 102, 110;
October 31, 1979, pages 9-10, 12, 38, 40-44, 50, 73, 96). Carol Tem-
pest, on the other hand, testified that she had heard the rumors on
which this allegation was based (October 31, 1979, pages 56-64).

8. ALLEGATION: A nominating commission member told Norman
Early, a Chief Deputy District Attorney in Denver, that the Governor
wanted Jean Dubofsky on the Supreme Court (Moore Statement, page 10).

FACTS PRESENTED TO THE COMMITTEE: No nominating commission
member told Mr. Early that the Governor wanted Justice Dubofsky on the
Supreme Court (August 31, 1979, pages 27-28, 32-33). Mr. Early testi-
fied that a ndbminating commission member whom he had called may have
asked if Mr. Early knew who the Governor wanted, but Mr. Early had no
recollection of whether he told the nominating commission who he
thought the Governor wanted (August 31, 1979, pages 27-28). Mr. Early
testified that the nominating commission member, Mr. Fred Thomas, had
no knogledge of who the Governor allegedly wanted (August 31, 1979,
page 32).

CONCLUSION

Based on the testimony summarized above, our conclusion is that
the factual allegations made by former Chief Justice 0. 0Otto Moore
were not substantiated and, in larqge part, were refuted. Moreover,
while Justice Moore stated during the Auqust 15, 1979, committee hear-
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ing that much of his statement was based on comments made to him by
Brooke Wunnicke, Ms. Wunnicke testified that she had no direct knowl-
edge to support any allegations of impropriety or wrongdoing and that
she was not making such charges (August 31, 1979, pages 2, 6, 12-13).
At the time this report was prepared, transcripts were not available
for the afternoon of August 15, 1979, or the morning examination of
Ms. Wunnicke on August 31, 1979. Testimony given on both days contain
additional discrepancies with Justice Moore's allegations. Similarly,
transcripts of testimony given to the committee on November 20 and 21,
1979 . also were not available at the time this report was prepared.
However, testimony on those days was consistent with this report.

Representative Gerald Kopel

\W @;‘”
ﬁépresentative Federico Pena
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The interim Committee on Health, Environment, Welfare, and
Institutions had under consideration the following topics: a study of
arthritis programs; a study of programs for the blind and visually
;mgaired; a study of solid and hazardous waste; and the Nurse Practice

ct.

The committee recommends one bill pertaining to hazardous waste
and two bills relating to hazardous materials, Additionally, two
items are recommended for inclusion on the Governor's 1980 Legislative
Agenda: Colorado School for the Deaf and Blind and a revision of the
Nurse Practice Act.

ARTHRITIS

Background Report

In H.J.R. 1052, the committee was given the following assign-
ment:

A study of the problems of Colorado citizens
afflicted by arthritis and the search for methods, both
medical and procedural, by which relief can be given to
said victims, including examination of legislative ac-
tion on arthritis taken in other states and the pos-
sibility of an epidemiological survey of arthritis vic-
tims,

In carrying out this charge, the committee heard testimony from repre-
sentatives of the Rocky Mountain Chapter of the Arthritis Foundation,
the Colorado Department of Health, the University of Colorado School
of Medicine, other health-related organizations, and private citizens.

Data on Arthritis in Colorado

The Arthritis Foundation presented the committee with informa-
tion which described the incidence of the disease in Colorado and the
lack of sufficient medical care for arthritis victims. The informa-
tion supplied, based on figures compiled by the National Center for
Health Statistics in a 1978 survey, is summarized below.

1) Over 400,000 Coloradans suffer from arthritis and related
rheumatic diseases.

4,000 children have Juvenile Rheumatoid Arthritis.

74,000 persons have Rheumatoid Arthritis (which affects
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young and middle-age adults).

180,000 persons have Osteoarthritis (which affects older
adults).

2) 63,000 Coloradans are disabled by arthritis.

3) Surveys indicate that less than half of those affected by
arthritis are receiving appropriate medical care.

4) An estimated $10 million is spent by Coloradans annually on
worthless remedies for their arthritis.

5) Few physicians and allied medical professionals have received
adequate training in arthritis treatment.

Additionally, it was asserted during testimony that, on a

national average, there are 17 million working days and $17.4 billion
in wages lost annually due to arthritis.

Arthritis Foundation Proposals

The Rocky Mountain Chapter of the Arthritis Foundation pre-
sented the committee with four recommendations for arthritis Jleqis-
lation:

1) that the committee endorse the concept of a Colorado Arthritis
Act;

2) that the General Assembly authorize the Department of Health to
undertake an educational program for the state;

3) that the General Assembly allocate funds for post-graduate
fellowships for rheumatologists; and

4) that the General Assembly authorize an epidemiological survey
in the state to include at least information on the cause,
incidence, and effect of arthritis in the state.

Proposal for a Colorado Arthritis Act. In presenting this pro-
posal to the committee, which they characterized as their objective in
asking for the interim study, the Arthritis Foundation cited 1leqis-
lative activity in other states. Such legislation would embody in
statute the General Assembly's intent to recognize the significance of
arthritis as a major health problem in the state, and to ensure ade-
quate funding for a comprehensive arthritis program.

Proposal for a state educational program. In 1975, the School
of Medicine recelved $250,000 in federal gungs for an outreach pro-
gram, through which 20 communities were provided with clinic services
for patients and educational services for physicians. When the fed-

eral funds were phased out, the Arthritis Foundation approached the
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General Assembly for support in 1973, and an appropriation in the
amount of $15,000 was 1included as a line item in the budget of the
Department of Health for arthritis education programs. These programs
were especially targeted for the rural areas of the state. The
Arthritis Foundation matched these funds with a grant of an equal
amount to the department. With this $30,000, the Colorado Arthritis
Action Program was instituted to upgrade the quality of care for
arthritis victims, The program was a two-phased educational effort,
consisting of: a) educational programs for patients and their fam-
ilies to inform them of the care which is available in the state; and
b) seminars for physicians and other health professionals to inform
them about the many advances which have been made in the diagnosis and
treatment of arthritis.

Through the Action Program, which was conducted for five months
in 1979, educational programs were held in 15 non-metropolitan Tloca-
tions around the state with a total of 833 arthritis patients and
other interested persons and 115 physicians and other health profes-
sionals attending.

The Arthritis Foundation summarized this proposal with the
statement that little current knowledge on arthritis treatment exists
among primary care physicians, other medical professionals, and the
public, With the necessary state support, a continuation of educa-
tional outreach programs will result in earlier and more effective
treatment for patients, and therefore will reduce the disabilities
that result from arthritis, the cost of treatment, and the level of
human suffering, -

Proposal for post-graduate fellowships in rheumatology. At the
present time, only 18 rheumatologists or arthritis specialists are
practicing 1in the state of Colorado, which equates to a ratio of one
such specialist for every 22,222 arthritis victims. Fourteen of these
specialists practice only in the Denver area, thus leaving large areas
of the state with no access to any specialized care. The Arthritis
Foundation stated that, while every arthritis patient does not need
specialized care on a continuing basis, primary care physicians very
frequently need to consult with an arthritis specialist at critical
points in the course of the disease.

In making this proposal, it was stated that the University of
Colorado School of Medicine 1s most equipped to provide the expert
training needed to meet the requirements of the sub-specialty of
rheumatology, and that additional fellowship support from the state
would enable more such specialists to be trained in Colorado. The
cost of providing this specialized training is between $16,000 and
$18,000, annually, and it was suggested that state-funded fellowships
could be granted with a stipulation that the recipients practice in
certain areas of the state,

Proposal for epidemiological survey. The Arthritis Foundation
presented evidence for a statewide survey, describing the current
dearth of information about arthritis in Colorado. They reconmended
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that studies be conducted to answer a variety of questions: the
number of Coloradans with the disease; the types of arthritis cases in
the state; whether some groups in the population are more susceptible
to the disease, or more likely to be disabled by it; how many arthri-
tis victims are receiving adequate treatment; what is the cost of
arthritis treatment currently being borne by patients and by the
state; and to what extent do adequate treatment facilities and medical
personnel exist in varfous regions of the state.

The contention was made that the responsibility for such
studies lies most appropriately with the Colorado Department of
Health, working in conjunction with the Arthritis Division of the Uni-
versity of Colorado School of Medicine. The Arthritis Foundation
requested that state funding for this undertaking be provided by the
General Assembly.

Committee Recommendations on Arthritis

The Committee took no action on the proposals concerning a pro-
posed Colorado Arthritis Act and for a state-supported epidemiological
survey.

Concerning continued funding for the outreach educational pro-
gram, the committee recommends that the present method of funding the
program through the annual long appropriations bill be continued.

The committee supports the concept of a designated fellowship
in rheumatology at the School of Medicine, but does not recommend the
creation of a new fellowship position. Instead, the committee recom-
mends that one of the currently existing state-supported fellowships
at the School of Medicine be desiqgnated as a rheumatoloqy position,
with a stipulation that the incumbent spend a significant amount of
time in the outreach educational program. This recommendation 1is to
be forwarded to the Joint Budget Committee for their consideration for
inclusion in the long bill.

PROGRAMS FOR THE BLIND AND
VISUALLY IMPAIRED

Background Report

The committee was charged with the followinqg assignment, as
contained in H.J.R., 1052:

A study of all state programs serving the hlind and
the visually impaired citizens of Colorado which are
under regulation or administration by the Office of Ser-
vices to the Blind and Visually Impaired in the Depart-
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ment of Social Services, with the direct assistance of
the National Federation of the Blind of Colorado, for
the purpose of ascertaining the benefits by said pro-
grams to blind and to visually impaired citizens of the
state, making recommendations as to future directions
that should be taken by said programs, and developing
time-tables for implementing such recommendations.

Preparatory to an identification of specific issues relative to
this charge, the committee undertook a thorough review of current
state-supported programs for the blind and visually impaired, and
heard testimony from several consumer organizations for the blind,
private citizens, and representatives from state and private programs
for the blind,

Review of State Programs for the Blind and Visually Impaired

Early in the interim, committee staff was requested to conduct
a review of various programs for the blind and visually impaired in
order to provide the committee with a working knowledge of the types
and levels of services which are delivered to this disabled group by
state agencies., Prior to conducting this review of programs, the
staff was 1instructed to confine the review to an explanation of the
nature of the services being provided rather than an analysis of the
adequacy, quality, or appropriateness of these services. The commit-
tee decided that such an analysis could be provided subsequent to the
review by several of the consumer organizations and state agencies
which either receive or deliver these services,

The review focused primarily upon the Office of Services for
Blind and Deaf Individuals in the Division of Rehabilitation, Depart-
ment of Social Services, At the committee's direction, the review
also 1included the Library for the Blind, and the School for the Deaf
and Blind in the Department of Education., Subsequent to this staff
review, the committee devoted one of its interim meetings to a tour of
the facilities which house the programs described below.

Office of Services for Blind and Deaf Individuals. The office
is one of four major service delivery sections of the Division of Re-
habilitation 1in the Department of Social Services. Until July, 1979,
it was known as the Office of Services to the Blind and Visually
Impaired, when it was redesignated to reflect an administrative reor-
ganization which consolidated blind and deaf services. Services of
the office are delivered through its four units: Vocational Rehabili-
tation Services; Home Teaching/Elderly Blind; The Rehabilitation Cen-
ter for Visually Impaired and Hearing Impaired; and the Vending Facil-
ities Program.

The Vocational Rehabilitation Services unit serves as the entry
point for all clients who are to receive vocational rehabilitation
services in the Office of Services for the Blind and Deaf., The stated
goal of this unit is "to assist each individual served to achieve his
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or her maximum vocational potential". The unit's primary responsibil-
ities, as described by the unit administrator, are: case finding;
diagnostic evaluation; and vocational rehabilitation.

To be eligible for the services provided by the Rehabilitation
Unit the client must be determined to have a visual or hearing impair-
ment that constitutes a substantial handicap to employment, and that
there exists a reasonable expectation that rehabilitation services may
benefit the individual in terms of employability.

The unit is charged with the responsibility of maintaining a
register of "legally blind" persons in the state. A person is deter-
mined to be legally blind if vision is 20/200 or less in the best cor-
rected eye, or if his maximum field of vision 1is twenty degrees or
less. The register now numbers about- 4,300 persons.

The Home Teaching/Elderly Blind unit provides decentralized
services to clients who have an impairment which constitutes or
results in a substantial handicap in the performance of daily living
activities., These clients are not necessarily employment-bound, but
rather tend to be elderly persons (many of whom have recently become
blind), and preschool children who are not yet of the age for public
school or vocational rehabilitation programs. Some vocationally
oriented clients who are on waiting lists for vocational rehabilita-
tion services may be served by the teaching unit., The unit determines
eligibility for home teaching services.

The goals of the unit are to enable clients to: overcome the
handicapping effects of their disability; become as independent as
possible; resume responsibilities held prior to their disability; and
participate more fully in a vocational proqram. The services provided
to meet these goals are communication skills, home management, per-
sonal adjustment, and mobility skills.

The Rehabiljtation Center is a resource for referral from coun-
selors in the vrehabilitation unit, It provides a variety of
pre-vocational and vocational services to its clients. The stated
goals of the Rehabilitation Center are: to enable clients to develop
the self-sufficiency to pursue specific training for employment; to
enable clients to choose a vocation and obtain the appropriate train-
ing for it; and to enable clients to obtain and succeed in competitive
employment.

New clients at the center (commonly known as the "workshop")
undergo a two-week evaluation session, after which time a staffing
session is held to determine specific goals for the client in each
area of the workshop -~ rehabilitation teaching, orientation and
mobility, vocational evaluation, work adjustment, and in some cases
psychological services or vision treatment. A plan is developed to
meet the specific goal established for each client, including monthly
benchmarks to measure the client's proqgress.

It is through the work adjustment program that the client's ac-~
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tual vocational preparation takes place. The ultimate goal of the
program is to move into competitive employment those clients who have
limited work experience and work disabilities. Through the use of
work samples or actual sub-contract production, the clients are given
the opportunity for graduated skill development. Depending on the
individual's productive capacity, piece rate wages are paid to the
clients in the sub-contract area,

Some long-term sheltered employment is provided at the center
for clients who are somewhat productive, but inappropriate for compet-
jtive employment. A "work activity program" 1is offered for those
severely handicapped persons whose productivity is inconsequential,
and who are not 1ikely to ever be placed in competitive employment.

An additional service offered at the Rehabilitation Center is
the Skills Center, where rehabilitation teaching in the areas of daily
living and communication is provided. The daily living area offers
training designed to improve the skills necessary for taking care of
one's personal needs such as cooking, housekeeping, grooming, and use
of leisure time. The communications area provides training in the
various methods which will enable a visually impaired person to commu-
nicate effectively, depending on the client's level of disability and
need.

The Vending Facilities Program promotes, establishes, and
supervises locations for vending facilities to be operated by trained
blind persons. The purpose of the program, which was established by
the federal Randolph-Sheppard Act in 1936 (amended 1974), is to pro-
vide an opportunity for legally blind persons to become self-employed
in business locations which are established and monitored by the pro-
qram,

Potential vendors are referred to the vending program from the
Rehabilitation Services Unit. Trainees who need basic skills instruc-
tion are routed through the Rehabilitation Center and, when appropri-
ate, are sent on for comprehensive vending facilities training. The
individualized training is done at the School for the Deaf and Blind
in cooperation with the school and is geared toward specific client
needs.

Most of the 50 existing vending facilities in the program are
located in federal, state, and county government buildings. Article
.5 of Title 26, C.R.S. 1973, gives priority to blind persons who are
licensed by the unit in the authorization of vending facilities on
state property.

School for the Deaf and the Blind. The Colorado School for the
Deaf and BTind in Colorado Springs 1s constitutionally responsible for
providing the education of deaf and blind children who cannot be
advantageously educated in the other schools or educational insti-
tutions of the state, Effective July 1, 1977, the school was trans-
ferred from the Department of Institutions to the Department of Educa-
tion.




The school, which offers both day and residential programs, is
a comprehensive educational center which embraces a full service com-
ponent -- individualized instructional planning, appropriately certi-
fied teachers, qualified supervision of instruction, periodic audio-
logical and psychological assessment, appropriate and functional
amplification, satisfactory family contacts, and counseling services
by personnel trained in working with the hearing and visually
impaired.

The school's educational program offers both academic and voca-
tional instruction, and the educational support services include the
evaluation center, library, physical education, and organized athlet-
ics. The vresidential 1living program provides living accommodations
for the students as well as instruction in self-help skills, personal
hygiene and grooming, household care, and social adjustment. Voca-
tional rehabilitation services are provided at the school by the Divi-
sion of Rehabilitation in the Department of Social Services. In 1978,
the Vending Facilities Training Program was initiated at the school.

Library Services for the Blind and Physically Handicapped. The
library 1is a service offered within the state Department of Education
to Coloradans who are physically unable to read or wuse conventional
print materials. The program is operated under an automated circula-
tion system whereby cassette tapes and flexible disc records are requ-
larly mailed to persons subscribing to the service. Playback equip-
ment (tape players and record players) is provided free-of-charge to
patrons under a federal program administered by the Library of Con-
gress.

The program provides informational and recreational reading
material in the form of novels and periodicals which are prepared by
the Library of Congress. Other special interest material can be
recorded upon a patron's request under the state program. The Colo-
rado Library for the Blind also maintains a supply of large print
books. Through a cooperative agreement with the Utah State Library,
Coloradans have access to braille books.

Identification of Specific Issues Relative to Study of Blind Programs

After completion if its review of programs currently being
offered in the state for blind and visually impaired persons, the com-
mittee was provided with testimony from several interested organiza-
tions and individuals, Both the committee's review of proqrams and
the subsequent testimony brought to light a number of specific issues
to which the committee could direct its attention for possible leqgis-
lative action.

School for the Deaf and the Blind. Mr. Robert Dawson, Director
of the Colorado School for the Deaf and Blind, testified on the cur-
rent status of the school's activities and provided his analysis of
some of the problems being faced by the school in the recent past.
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0f major 1impact to the school has been the "mainstreaming" of
disabled students into reqular education proqrams in public schools in
their home communities. Since 1973, when legislation was passed which
implemented this policy, the student body population has decreased by
37 percent, and a higher proportion of students have multiple disabil-
ities, such as emotional disturbance, mental retardation, or learning
disabilities, in addition to visual impairment or deafness.

As a result of these changes, Mr, Dawson explained that the
school's facilities are not used to the extent that they once were,
and that they are seeking opportunities to extend their services to
the blind and deaf communities in other ways, such as progqrams for
pre-school children and persons beyond school age.

At the request of the committee, Mr. Dawson prepared a proposal
for the use of school facilities to provide basic rehabilitation and
eduycational services, in coordination with other human service agen-
cies in the area, for disabled persons in the community, especially
blind adults. This proposal served as the basis for the committee's
recommendation relative to the School for the Deaf and Blind.

Office of Services for Blind and Deaf Individuals. As an
introduction to the discussion of the adequacy and quality of current
services being provided to the blind and visually impaired by the
Division of Rehabilitation, the committee requested three groups to
provide their responses to a series of questions that had been pre-
pared and distributed to these groups -- the National Federation of
the Blind of Colorado, the American Council of the Blind of Colorado,
and the Office of Services to Blind and Deaf Individuals in the Divi-
sion of Rehabilitation, Attached as Appendix A 1is a copy of the
letter from the committee which contains the questions. The letter is
accompanied by the written responses of the three groups.

The 1issues presented below are those which were identified by
the committee in the course of its review of current programs 1in the
Office of Services to Blind and Deaf Individuals and during testimony
presented in committee hearings related to its study of these pro-
grams. These specific issues, which are discussed in the remainder of
this section, are:

(a) the effect that the internal reorganization of the divi-
sion will have on the number of rehabilitation counselors serving
blind clients;

(b) the practice and philosophy of paying blind workshop
employees less than the federal minimum wage;

(c) the compliance of Colorado's Rehabilitation Plan with fed-
eral regulations; and

(d) the relocation of the Rehabilitation Center (workshop) to
a new facility.
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(A) Internal Reorganization of Blind and Deaf Services in the Divi-
sion of Rehabilitation

During the review of programs offered by the Division of Reha-
bilitation for blind clients, it was pointed out that, in July of
1979, the division's rehabilitation services for deaf clients were
transferred from the General Program section of the Division to the
Division of the Services for the Visually Impaired. The section name
was changed to Services for Blind and Deaf Individuals in order to
reflect this transfer,

In response to the question as to whether this reorganization
has resulted in a decrease in staff capability for providing direct
services to blind clients, the staff prepared the following staffing
analysis within the newly formed section.

Staffing analysis. The division's fiscal year 1978-79 appro-
priation allocated 50 FI1E for services to the visually impaired, while
its fiscal year 1979-80 appropriation allocated 63 FTE for services to
the visually impaired and hearing impaired. Six positions were desig-
nated as hearing impaired, with 57 for the visually impaired (or for

both, as in the case of secretarial or supervisory staff).

There are four units within the office of Services for Blind
and Deaf individuals:

Rehabilitation Services Unit;

Home Teaching Unit;

Rehabilitation Center (skills center; "workshop"); and
Vending Facilities Program,

Q0o oo
e P S

The following narrative describes some differences between the
FY 1978-79 and FY 1979-80 organizational staff,

The Rehabilitation Services Unit increased its direct service
staff positions serving blind clients by one, and received five posi-
tions for direct service to deaf clients as of July 1, 1979. In addi-
tion, two new supervisory positions were allocated to the unit, one
for the Denver District and one for the Southern District. The two
persons filling the positions were formerly counselors and continue to
carry caseloads as direct service providers. In addition to the five
office locations for Rehabilitation Services (Denver, Pueblo, Grand
Junction, and Greeley) two new locations were added, one in Alamosa,
and one in Sterling. The vast majority of services to both blind and
deaf clients are provided through the Rehabilitation Services Unit.
Five positions in the unit are currently vacant because of budget
shortages.

The Rehabilitation Center staff positions remained the same,
except for the addition of a clerk typist. The center serves prima-
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rily visually impaired clients or visually impaired clients with addi-
tional disabilities. It 1is assumed that the minimal number of deaf
clients who are expected to be referred to the center can be served by
existing staff persons.

The Home Teaching Unit received an additional teaching posi-
tion, which has not yet been filled because the personnel budget for
the unit is short of funds. The unit serves visually impaired persons
and 1s not expected to receive a significant number of deaf client
referrals.

The Vending Facilities Program staff positions remained
unchanged and the program will continue to serve solely visually
impaired clients as current or potential vending facility operators.
It is possible that deaf clients may be referred to the program for
food service training, but existing personnel will be able to serve
them,

In addition to the units and positions discussed, the office
received a new position for a Coordinator for Deaf Services.

When the staffing change in the Rehabilitation Services Unit
was specifically questioned, a chart (Appendix B) was prepared which
indicates that there was an actual net increase of two rehabilitation
counselors for service to blind clients through the Rehabilitation
Unit.

(B) Payment of Less than the Federal Minimum Wage to Clients of the

Rehabilitation Center (Workshop)

The practice and philosophy of paying less than the minimum
wage in the workshop was criticized by some of the participants in the
interim study. To answer some of the concerns and misconceptions
which arose relative to this practice, the committee was provided with
an analysis of the federal requlations which allow for less than the
minimum wage to be paid to disabled workshop clients. The committee
also explored the fiscal and programmatic impacts that would result
from ensuring a minimum wage for all workshop clients.

Attached as Appendix C is a review of the "certificate program"
by the U.S. Department of Labor, which grants workshops authority to
pay a wage which is lower than the federal minimum. Additionally, the
attachment included responses to specific questions relative to the
impact that would result from mandating a minimum wage for clients of
Colorado's Rehabilitation Center.

(C) Compliance of Colorado's Rehabilitation Plan with Federal Requla-

tions

The passage of Public Law 95-602, known as the "1978 Rehabili-
tation Amendments", contained a number of new opportunities for
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jmproving services available to blind persons. In a presentation by
representatives of the National Federation of the Blind (NFB) of Colo=-
rado, it was stated that the Colorado Rehabilitation Plan has not suf-
ficiently addressed the provision of some of these services. In the
presentation, the following services, relative to the provisions of PL
95-602, were recommended for improvement in the state plan:

1) placement services -- the need for maximum efforts to place
handicapped individuals in competitive employment;

2) consumer input -- the need for a formal mechanism for
participation in the planning process by individuals and organizations
who are consumers of services, as such participation is required of
state agencies in PL 95-602;

3) evaluation of the quality of services -- the need to pro-
vide 1in the state plan a process for measuring consumer satisfaction
and for performance standards for evaluating staff productivity;

4) the use of profit making organizations in the delivery of
services ~-- as PL 95-602 encourages the use of private organizations
to provide evaluation and training services to blind clients;

5) eligibility requirements -~ as current requirements for
services seem to be tied to a rather restrictive financial need test,
a more comprehensive approach to the delivery of services 1{s needed.
This would permit the state to provide reader services, including
electronic devices used for gaining access to printed material for
blind persons, regardless of financial need.

In an additional remark, representatives of the NFB stated that
the recent consolidation of blind and deaf programs in the Division of
Rehabilitation runs counter to the intent of PL 95-602, which encour-
ages states to develop separate programs for services to the blind.

(D) Relocation of the Rehabilitation Center in a New Facility

One of the most significant drawbacks in the workshop program
cited by division personnel and other participants in the interim
study was the inadequacy of the physical facility itself. It was
stated that the physical plant does not meet the standards of the U.S.
Occupational Safety and Health Administration (OSHA), that it is too
small, and that it is a degrading atmosphere for <clients and staff
alike.

Simultaneous to the committee's interim study, the division was
in the process of locating a new facility for the workshop proqram,
and the committee was kept apprised of the progress of these efforts.
An initially proposed site, the Robinson Dairy Building, was toured by
the committee during the time that the division was negotiating the
terms of a lease for the building. Due to a number of factors,
including excessive renovation costs, the short term of the lease, and
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disapproval of the 1location of the building because of flood-plain
zoning, the Robinson Dairy site was abandoned. Subsequently, the com-
mittee was informed that the llirschfield Building was bheing pursued as
a new location for the workshop, and that a lease for 1t was being
negotiated. At the conclusion of the committee's interinm delibera-
tions the lease had not been finalized, but the acquisition appeared
promising,

Committee Recommendations

In summarizing the 1issues which the committee would consider
for final recommendations, the following were identified: a) staffing
issues within the division relative to services for the blind; b) the
payment of minimum wages to clients of the workshop; c) the imple-
mentation of services for the blind and visually impaired through the
State Rehabilitation Plan, and its compliance with provisions of PL
95-602; and d) issues relating to the School for the Deaf and Blind.

Recommendations concerning the Division of Rehabilitation. In
reducing these 1ssues to specific recommendations, the committee con-
cluded that issues relating to both division staffing and workshop
minimum wage could be addressed through the state plan, and that ade-
quate consumer input in the planning process could ensure examination
of these issues, thus eliminate the necessity of separate 1legislative
provisions on each issue.

After endorsing the concept of an advisory committee to assist
in policy matters relating to services to the blind, several options
for providing such input were considered. The mechanism recommended
by the committee is an advisory council under the administrative
prerogative of the Executive Director of the Department of Social Ser-
vices. The council would provide review and advice over the policies
of the entire Division of Rehabilitation. Specifically, the proposal
(submitted by the Department of Social Services) would create a fif-
teen member Division of Rehabilitation Advisory Committee to be
appointed by the Executive Director of the Department of Social Ser-
vices. The advisory committee would be representative of handicapped
consumer groups and other organized councils dealing with handicapped
issues, and would work with the director of the division on all pro-
grams administered by the division. The advisory committee would be
functional by February 1, 1980, and prior to that time an ad hoc task
force of handicapped consumers would be organized to develop recom-
mendations on such issues as representation on the committee and terms
of appointment for committee members.

The HEWI committee requested that the executive director con-
firm 1in writing his intentions to create the advisory committee, and
that a letter also be sent to the House and Senate HEWI Committees of
Reference during the 1980 session of the General Assembly.
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Recommendations concerning the School for the Deaf and Blind.
Although the committee had initially pursued the specific issue of the
use of school facilities for community-based programs for blind
adults, subsequent testimony and on-site inspection of the school
prompted the committee to recommend that all aspects of the operation
of the school be included as an item on the Governor's agenda for the
1980 session.

SOLID AND HAZARDOUS WASTE MANAGEMENT

Background Report

Federal Legislation

In order to address the growing national problem resulting from
improper disposal of wastes, Congress enacted the Resource Conserva-
tion and Recovery Act (RCRA) in 1976. The basic objectives of RCRA
are:

-- to improve practices in solid waste disposal to protect
public health and environmental quality;

-- to regulate control of hazardous waste from generation
through disposal; and

-- to establish resource conservation as the preferred solid
waste management approach,

The RCRA requires the Environmental Protection Agency (EPA) to
develop a federal hazardous waste management program which will requ-
late hazardous wastes from generation to disposal. Subtitle C of the
RCRA mandates the EPA to determine criteria for identifying hazardous
wastes, and to promulgate standards for hazardous waste management by
generators, transporters, and owners and operators of hazardous waste
treatment, storage, and disposal facilities. Individual states are
encouraged to develop their own hazardous waste programs, which, upon
approval by the EPA, may be operated by the states in lieu of the fed-
eral program. If a state chooses not to develop its own EPA approved
program, EPA is responsible for enforcing the federal proqgram within
that state. The EPA is required to promulqgate quidelines to assist
states in the development of their own hazardous waste proqrams, and
Subtitle C provides for monetary grants to assist states in the devel-
opment and implementation of authorized proqrams.

Interim Committee on H.E.W.I.

In H.J.R. 1052, enacted in the 1979 session, the committee was
given the following assignment:
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A study of solid wastes management in the state for
the following purposes:

(I) to address the problems of the sources of
generation, handling, transportation, and disposal of
hazardous and solid wastes in Colorado and elements of a
program to address this problem;

(IT) to spell out, in an 1implementable fashion,
the responsibility of state, regional, and local govern-
ments;

(I11) to determine legislative needs for dealing
with hazardous and solid wastes in Colorado and the
funding mechanisms to be available to each level of gov-
ernment;

(IV) to provide a mechanism for the public and
private industry to play a major role in all phases of
solid wastes management; and

(V) to stress prevention of problems in order to
avoid the need for expensive cures in the future.

Initially, the committee heard testimony from government,
industry, and consumer group representatives about their perceptions
of existing problems and needs related to both hazardous and solid
waste disposal. The major concerns elicited in testimony pertained to
hazardous waste management; and, as a result, the coomittee focused
its study on hazardous waste, rather than on the broader area of solid
waste management.

Identification of the Problem

Mational. It is estimated that only 10 percent of the 35 to 40
metric tons of hazardous waste produced yearly in the United States is
disposed of properly. A September, 1979, report, "Hazardous Waste
Disposal”, by the U.S. House Subcommittee on Oversight and Investiga-
tions concluded that hazardous waste disposal 1is one of the most
serious problems facing the country today. The report called federal
and state efforts to control hazardous waste disposal "totally inade-
quate."

According to EPA estimates, there may be 32,000 waste disposal
sites in the country that threaten public health or the environment.
0f those, about 1,200 are considered to pose an immediate threat and
would cost about $31 billion to properly clean up. The house subcom-
mittee concluded that the cost of cleanup is far more expensive than
initial proper disposal, and it outlined several recommendations to
EPA and Congress to improve efforts to address the problems of hazard-
ous waste disposal. Of primary importance, according to the report,
is the expeditious completion by EPA of the hazardous waste regula-
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tions specified by RCRA. It is projected that these regulations will
be issued by July, 1980.

Colorado. It is estimated that Colorado may have 2,000 genera-
tors of hazardous wastes. According to the Colorado Department of
Health, the demand for disposal of such wastes is dincreasing
dramatically. The problem is illustrated by the situation at Lowrey
Landfill, where only three million gallons of chemicals were deposited
in 1973, compared with 10 million gallons in 1978. There is currently
no approved site in the state designated to receive hazardous wastes,
nor are there regulations which specify where and how to dispose of
such wastes. Arapahoe Chemicals, Inc., reported that it currently
transports its final segregated hazardous waste hundreds of miles to
qualified disposal sites in Arkansas and Idaho, because of the lack of
a designated site within Colorado.

The extent of the problem in Colorado is unknown. The Colorado
General Assembly, by enacting S.B. 336 in 1979, declared that “a
statewide study of disposal of hazardous wastes ... is necessary prior
to enactment of specific legislation governing the disposal of such
wastes.” The bil1l mandates the Department of Health to conduct the
study and report its findings to the General Assembly by January 10,
1980. According to the Department of Health, the S.B. 336 report
will: present survey findings of hazardous waste generation 1in the
state; identify criteria for disposal sites and examine the location
of potential sites that meet such criteria; and present legal issues
involved in the disposal of hazardous wastes.

Concerns expressed by interested parties. In light of the fact
that counties have the primary responsibility for providing landfills,
local government representatives expressed several concerns regarding
hazardous waste disposal. Concerns include a need for personnel
training, technical assistance, information exchange, and financial
assistance. The process for the establishment of hazardous waste
sites was of major concern to local officials. They also ohjected to
granting the power of eminent domain to the state for acquisition of
land for hazardous waste disposal sites.

Industry representatives testified that the lack of a state
plan to reqguiate the handling and management of hazardous waste is
having a significant impact on commerce and the ability of businesses
to make long-range plans. They cautioned against the state's dupli-
cation of regulations promulgated by other government agencies (e.g.,
the Occupational Safety and Health Administration, the U.S. Department
of Transportation, and the Colorado Public Utilities Commission) and
expressed concern about costs to be borne by companies, especially for
transporting hazardous wastes long distances to disposal sites.

Representatives from other interested qroups, such as the Colo-
rado Leaque of Women Voters, Eco Cycle, and Keep Colorado Beautiful,
underscored the need for a state waste policy which would include
provisions for material reuse, recovery, and recycling, whenever pos-
sible.



Committee Action

During the course of its study, the committee considered a pro-
posed hazardous waste management bill submitted by the Colorado
Department of Health. In reviewing the bill, several major problems
were identified. Because of these apparent unresolved problems, and
in order to allow committee staff and various interested parties time
to review and comment on provisions in the proposed bill, the commit-
tee scheduled an additional meeting. At that time, the committee ad-
dressed a revised version of the proposed Department of Health bill,
as submitted by an ad hoc group comprised of interested persons from
state, local, and federal governments, industry representatives, and a
member of the committee.

After hearing testimony and discussing concerns raised by com-
mittee members, it was decided that, due to time constraints, the com-
mittee would not recommend any specific bills for consideration by the
General Assembly during the 1980 legislative session. The committee
did, however, vote to endorse general provisions concerning hazardous
waste and emergency response powers for dealing with hazardous mate-
rials incidents, including preventive measures. The committee voted
to request the Legislative Council to include the topics of hazardous
waste and emergency response provisions for hazardous materials inci-
dents 1in 1its request to the Governor of items to be placed on his
Legislative Agenda for the 1980 session.

At its November 26, 1979 meeting, the Legislative Council
reviewed the report of the committee which recommended that the Gover-
nor be requested to place bill topics rather than specific bills on
the legislative agenda for 1980. The Legislative Council accepted the
report as partially complete and asked the committee to hold an addi-
tional meeting for the purpose of preparing bills which address the
two topics endorsed by the committee.

After the meeting at which the coomittee voted on its initial
recommendation to the Legislative Council, it was understood by the
committee that interested persons would meet subsequent to committee
action in order to draft bills containing provisions endorsed by the
comittee for introduction in the 1980 session.

Two ad hoc groups met separately on several occasions to ad-
dress the two topics endorsed by the committee. The group which pre-
pared a revised version of the hazardous waste bill was comprised of
representatives from Arapahoe Chemicals, Inc., Colorado Association of
Commerce and Industry, Colorado Counties, Inc., the Colorado Municipal
League, the Department of Health, Eastman Kodak Company,
Hewlett-Packard, the interim HEWI committee, Public Service Company of
Colorado, the U.S. Environmental Protection Agency, Rocky Mountain 0il
and Gas Association, the Legislative Drafting Office, and Legislative
Council staff.

The ad hoc group which met and drafted a bill concerning emer-
gency response and preparedness to hazardous material incidents
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included representatives from the parties listed above in addition to
representatives from: CF&I Steel Corporation, Colorado State Patrol,
the Division of Communications, the Division of Disaster Emergency
Services, the Public Utilities Commission, and the U.S. Department of
Transportation.

The committee met for a final time and reviewed three bills
which had been drafted in response to suggestions made by the ad hoc
groups. After hearing testimony on the proposed bills, the coomittee
voted to recommend to the Legislative Council that the Governor be
requested to place three bills on the legislative agenda for 1980.

Committee Recommendations

Concerning Hazardous Waste -~ Bill 63

While it was understood that the provisions of the Federal
Resource Recovery and Conservation Act of 1976, as amended, do not
necessitate state action at this time, the committee concluded that
Colorado is in need of a hazardous waste management program, including
a designated hazardous waste disposal site.

The intent of Bill 63 is to establish a program of regulation
over the storage, treatment, and disposal of hazardous wastes in Colo-
rado. Under provisions of the bill, no person could lawfully treat,
store, or dispose of any hazardous waste without having been granted a
permit to do so from the Colorado Department of Health (unless spe-
cifically exempted).

The bill requires that the State Board of Health promulgate
hazardous waste management rules and regulations consistent with the
rules and regulations of the United States Environmental Protection
Agency issued pursuant to the RCRA, unless it is necessary to substi-
tute alternate rules and requlations.

The program established by the bill includes the following
major provisions:

Department of Health responsibilities. The Department of
Health 1s required to designate quantities and classifications of
hazardous waste to be regulated and to issue permits for the treat-
ment, storage, and disposal of hazardous waste, except for specified
exemptions listed in the bill. The bill requires the department to
inspect permitted operations and enforce the conditions of the per-
mits, unless it enters into an agreement with a Tlocal government
entity to do so.

In addition, the department is to conduct a program to encour-
age resource recovery and treatment of hazardous waste as alternatives
to disposal, and is to provide technical advice to hazardous waste
qenerators, to owners and operators of treatment plants, storaqe
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facilities, and disposal sites, and to counties and municipalities
requesting such advice.

Disposal sites. The Department of Health 1is to designate
hazardous waste disposal needs in the state, time periods during which
permit applications may be submitted, and land areas that are accept-
able for the disposal of specified types of hazardous waste.

The bill provides that before applying to the department for a
permit to operate a hazardous waste disposal site, a person must first
receive a certificate of designation for the proposed site from the
Board of County Commissioners {or from the governing board of the
municipality, as the case may be). The bill 1lists several factors
which must be considered by the local authorities when considering an
application for a certificate. The certificate of designation is not
effective until the Department of Health issues a disposal site
permit, and the department is not required to issue a permit if, in
its judgment, the applicant is not qualified.

The bill allows the department, with the approval of the Gen-
eral Assembly, to acquire 1land and lease it to others for disposal
purposes. It also specifies that a disposal site permit may not be
issued unless the site is state-owned property, or there are provi-
sions to transfer the property to the state or the federal government
upon closure, or the site owner is able to demonstrate to the depart-
ment that he is able to adequately maintain the site, with oversiaht
by the department.

If by January 1, 1983, no certificates of designation have been
issued by local authorities for a disposal site, the department is re-
quired to submit a report to the General Assembly for review and
legislative action.

Funds. The bill creates a "hazardous waste service fund” to
finance the state program for maintenance and monitoring of hazardous
waste storage, treatment, and disposal facilities. Permit fees for
those facilities are to finance the service fund.

The bill also creates a "hazardous waste trust fund" to offset
long-term costs for the maintenance of hazardous waste sites upon clo-
sure. Fees collected from disposal site facility permits, in addition
to service fund fees, are to be used to finance the trust fund.

Penalties. The bill provides for both civil and criminal pen-
alties ~for violators of the article. It also empowers the Department
of Health to inspect any property on which hazardous waste is reason-
ably believed to be located in order to determine compliance with the
article. In the event of an emergency involving hazardous waste, the
department may lay an embargo upon or impound hazardous waste in the
possession of any person who fails to comply with the provisions of
the article.
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Concerning Transportation of Hazardous Materials -- Bill 64

The committee recommends Bill 64 in order to address certain
omissions identified in S.B. 121, which was enacted during the 1979
session. S.B. 121 authorized the Colorado Public Utilities Commission
to control intrastate transportation of hazardous materials by motor
vehicle. Bill 64 would expand the authority of the PUC to include
transportation of hazardous material by rail and to include interstate
transportation by motor vehicle and by rail. The bill's provisions
specify that the authority for control by the PUC will apply only
insofar as compatible with federal law and when not creating an undue
burden on interstate commerce.

Concerning Hazardous Material Incidents -- Bill 65

In order to address state needs related to hazardous materials
incidents, the committee first reviewed existing statutory provisions
for emergency response. A chart summarizing these provisions appears
as Appendix D. Bill 65 is intended to supplement and augment the
existing local, state, and federal programs and authorities 1involved
in the prevention of and response to hazardous material incidents. It
does not affect the jurisdiction of law enforcement or fire-fighting
forces. The bill designates responsibilities for the prevention of,
response to, and clean-up of hazardous material incidents.

Department of Health responsibilities. The bill requires the
Department of Health to: develop plans for the prevention of,
response to, and resolution of hazardous material incidents; provide
technical staff to train and advise local and state personnel to deal
with hazardous material incidents; and establish and maintain a data
resource center to provide technical information and advice needed to
respond to hazardous material incidents. The bill allows the depart-
ment to establish a fee-based program to collect hazardous material
from individuals who wish to dispose of it.

The department is also authorized to enter and inspect any
property on which hazardous material 1is reasonably believed to be
located 1in such a manner to present a threat to the public health and
safety or environment.

Prevention. The bill requires persons responsible for storage,
handling, or transportation of hazardous material to make every
reasonable effort to provide for the prevention of hazardous material
incidents, and to provide plans to be used in the event of such an
incident. If an incident occurs, the persons responsible must take
immediate action to correct the effects of the incident and must
notify appropriate authorities.

Incidents endangering public health. In cases where the
Department of Health determines that immediate danger exists, or is
imminent, because of activities involving hazardous material, the bill
allows the department to 1issue a cease and desist order to persons
involved, or to apply to a district court for a restraining order or
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injunction, or to do both. Furthermore, if the department determines
the above procedures do not provide adequate protection, or if a
hazardous material incident has occured which presents an immediate
danger, the department 1is authorized to 1issue emeraency orders,
including orders to lay an embargo upon or {impound the hazardous mate-
rial.

Clean-up. The bill places the responsibility for containment
and cleanup of a hazardous material incident with the person responsi-
ble for the facility or vehicle by which the incident occured. The
proposal also authorizes the Department of Health to issue clean~-up
orders to persons responsible for incidents, and to take specified
legal action in cases of non-compliance. In cases of non-compliance,
or when it is not practicable for the responsible party to provide the
necessary clean-up, the department 1is to take necessary steps to
clean-up the effects of the incident and to recover any public funds
expended for the clean-up from the responsible persons.

Extremely hazardous material. Before extremely hazardous mate-
rials may be transported within Colorado, the Department of Health
must be notified.

Penalties. The bill provides penalties for violators of the
article and for persons who willfully contribute to hazardous material
incidents.

Division of Disaster Emergency Services. The bill amends the
statutory provisions pertaining to the Division of Disaster Emergency
Services to include hazardous material emergencies in the definition
of "disaster". The inclusion would incorporate provisions for hazard-
ous material incidents 1in state and local disaster plans. In addi-
tion, the division is required to assure that regular training and
educational programs about hazardous material incidents are conducted.

The Governor's Disaster Emergency Council membership is changed
by the bill to include the Executive Director of the Department of
Health.

NURSE PRACTICE ACT

Background Report

The committee was authorized by the Legislative Council to
appoint a subcommittee to review proposed amendments to the Nurse
Practice Act, and to arrive at a final recommendation concerning the
introduction of a bill in the 1980 session of the General Assembly.
This action was in response to the General Assembly's decision during
the 1979 Session not to adopt the legislation necessary to continue
the Board of Nursing and the Board of Practical Nursing pursuant to
the sunset law. As a result, the boards are in their final "wind-up"
year and will cease to exist after June of 1980, unless a continuation
bill is adopted in the 1980 Session.
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The failure of H.B. 1389 was not based on a question of whether
the two boards should continue to exist, but rather on a number of
unresolved issues pertaining to the practice of nursing. In an effort
to develop an agreement on these issues, an ad hoc group of nursing
and health industry representatives was formed to draft a proposed
Nurse Practice Act for introduction in the 1980 session.

The ad hoc group was advised to work independent of the subcom-
mittee and to present their final conclusions to the subcommittee.
The final recommendation of the subcommittee would be contingent upon
the ability of the group to demonstrate that a compromise position on
the contentious issues that surrounded H.B. 1389 had been made. If
concensus was reached, the subcommittee would recormend a "broad
title" for the Governor's legislative agenda in 1980, thus allowing
legislative consideration of these issues. If concensus was not
reached, the subcommittee would recommend a ‘“narrow title" for the
agenda, which would pertain only to the continuation of the two
boards.

At the final meeting of the subcommittee, each of the organiza-
tions that participated in the ad hoc group was given the opportunity
to assess the group's success at achieving a concensus, and to offer
its recommendation concerning a "broad" versus a "narrow" title for
the Governor's agenda. Based on a majority of the opinions expressed
in these responses, the subcommittee adopted a recommendation for a
“broad title" for the Governor's agenda.

The subcommittee was informed by participants in the ad hoc
group that specific draft language for proposed legislation was still
being discussed among the participants. The subcommittee directed
these organizations to continue working toward the completion of a
final draft of a proposed bill. To ensure that all communications
between the groups could be documented, the subcommittee also directed
the participants to reduce their recommendations to writing and to
circulate them among all participating organizations, including a copy
to the Legislative Council staff so that the subcommittee and inter-
ested legislators could be kept apprised of the development of these
proposed amendments to the Nurse Practice Act.
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APPENDIX A

Personal Skills Training

1) Trafning {in personal skills (e.q., Braflle
instruction, mobility training, homemaking skills, etc.) are
offered to clients by both the Rehabilitation Center and by the
Home Teaching Unft. In what ways do the clients and their needs
differ?

2) In your opinion, is there a noticeable difference 1n
the avaflability and quality of the personal skills training
being provided at the Center as opposed to the personal services
provided through the Home Teaching Unit? Are these services
adequate? If they are not, what specific recormendations do you
have to correct the deficiencies?

Vocational Rehahilitation

1) In what ways do the vocatfonal rehabilitation programs
at the Rehabilitation Center for the Visually Impaired differ
from the vocational rehabflitation services provided through the
Unit for Vocational Rehabilitation Services for Blind and Deaf?

2) Is there a difference in the quality and availability
of rehabflitation services at the Center as contrasted to those
provided through the Unit for Vocational Rchabilitation Services
for Bl1ind and Deaf?

3) Please give a 1isting of the occupational areas in
which clients of the Center receive training, and corment on the
quality of ecach of these areas and {ts potential for meeting
future employment needs.

4) What is the job placement rate for clfients of the
Center and for clients of the Vocational Rehabilftation Unit?

5) Are the vocational rehabilitation services currently
avaflable to blind persons in Colorado adequate? If not, what
specific recormendations would you make to correct these
deficiencies?

Sheltered Workshop

1) What 1s the distinction between the “pre-vocational®
client and the long-term worker at the Workshop?
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2) Please provide a general profile of a lona-term worker
in the Workshop. Generally, what is the potential for placement
of these workers in competitive employment?

3) How are wages for blind workers determined and what
would be the fiscal impact of paying at least the minimum wage to
all workers? HWould the payment of minimum wage have programmatic
impacts?

Separation of the Skills Center and the Workshop

1) What are the advantages and disadvantages of locatinqg
the Skills Center in the same facility with the sheltered
workshop?

2) If these two functions were separated physically, how
should the Skills Center and the Workshop be structured? In
other words, what programs should be offered as part of a Skills
Center and what should be included in the Workshon proqram?

Vending Facilities Program

Is the Vending Facilities Program effective? Should the
program be expanded? What would be necessary to expand it?

State Plan

Is the State Rehabilitation Plan consistent with federal
rehabilitation legislation (specifically the "Rehabilitation Act
of 1973" as amended by P.L. 95-A02)?

General Comments

Do you have any additional concerns or recommendations
which you would like to bring to the committee's attention?
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Aupust 14, 1979

THE TESTIMONY OF
THE NATIONAL FEDERATION OF THE BLIND OF COLORADO

PRESENTED TO
THE COLORADO GENERAL ASSEMBLY STUDY COMMITTEE ON
SERVICES TO THE BLIND

DIANE MCGEORGE

The National Federation of the Blind expresses 1ts appreciation to you
Senator Strickland, to the committee, and to the 52 General Assembly
for making it possible for us to join with you in serious discussion
concerning programs serving blind cltizens of Colorado.

During the past few years there has been steady progress in the develop-
ment of better programs by the passape of the lepinlation which has
amended the States' Civil Ripht Act to include handicapped persons as

a protected class, and Ly adoption of an amendment tc the insurance

code which prohibits descrimination on the basis of blindness, partial
blindness or physical handicap. Employment opportunities for blind
persons have been enhanced by the passage of legislation which extends
the Federal Randolph Sheppard Act to include state owned locations.

The active support by the National Federation of the Blind of Colorado
of programs in the Office of Services to the Blind and Visually Impaired
has been evident in the funding of the programs scrving the elderly
blind and the expansion of the vending stand program. Finally, the
strong advocacy role which we have played has challenged the Offices of
Services to the Blind and Visually Tmpaired, to be responsive to the
needs of those persons for whom it was designed.

We believe that the passage of SJR 13 {s a major milestone in the
continued progress toward the creation of a truely outstanding program.
The passage of the study resolution has already stimulated serious

and far reaching dialopue among consumers, the agency, and now you,
the committee. It 18 necessary to place at. the core of this dialogue
the issue of blindness itself. For 1f we do not understand the nature
of blindness, we will be misguided in our attempts to create programs
which are responsive to the real needs of blind persons. There are
two aspects to blindness. There 1is the physical disability, and there
is the societal role which is assigned to each blind person. In his
book, The Making of Blind Men, Robert Scott has deseribed the way in
which blind persons are taught to be dependent, non-productive, second
class citizens. Even though Mr..Scott's study was supported and flnanced
by the established agencies in tle ficld of work with the blind, his
study 1s an indictment of.the way in which those very agencies teach
this traditional role and excercise the power which they possess to
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to maintain blind persons in this second class status. Let me hasten
to add that Mr. Scott is not assoclated with the National Federation of
the Blind nor does he comment on the struggle which organized blind con-
sumers have been waging to break free from the domination of those
agencles. There 1is an emerging alternative role to that of the one
which we, the National Federation of the Blind, percieve to be the
foundatlion of the teaching mission of the Office of Services to the
Blind and Visually Impaired and of other programs serving blind persons
In our state. The making of the new blind citizen begins with a trust
in the fundamental normality of blind persons. The organization

of an independent and responsible 11fe style must be grounded in such
trust.. When one possesses such trusgt, alternative skills which blind
persons nced will be learncd with ease and used with confidence.

But it isnot enough to speak in philosophical terms. We must address
the problems of transforming our philosophy into concrete recommenda-
tions for change. However, 1t is our belief that important changes
must be grounded in sound philosophy 1if we are to achleve the goals
which we all so sincerely seek.

Now let us turn to the questions which have been set forth by the committce.
I

The central theme of the remarks which follow is that the future develop-
ment of services to the blind and visually impaired in Colorado must

be bullt upon the creation of a truely effective "learning center"”. Such
a center sets the tone for all other services provided throughout the
State. We shall indicate in more detall the design which we propose

tor such a learning center. The home tcaching program should be an
extension of such a learning center. Many hlind persons who live in
rural areas, who are older, or do not want to participate in the skills
center need assistance to develop alternative skillu of daily living

and a better selfl image. The home teaching, program should be designed

to meet thesc needs.

A great deal of consideration should be given to the establishment of
a much closer administrative relationship between the learning center
and the home teaching program than currently exists.

II

It is our understanding that the Rehabllitation Counseling Unit for
the Blind and Deaf and the Rehabilitation Center operate in an inte-
grated fashion. The Rehabilitation Counseling Unit often refers
clients to the Rehabilitation Center for evaluation and training.
Other clients of the counseling unit are placed in training programs
which are operated by third parties. This includes colleges, univer-
sities, community collepes and other vocational programs. In our dis-
cussions with consumers, of these services, the following points have
cmerpoed:
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1. The training programs operated by the Rehabilitation Center
are not geared for realistic training or placement in compet-
itive employment. Broom winding, mop making, reception and
the subcontract area seem especlally ineffective for training
persons to be placed in competitive employment. The sewing
and photo lab areas appear to have more potential. However,
they have not been utilized to any significant degree.

2. Many consumers feel that the Rehabilitation Counseling Unit
lacks a broad based knowledge of occupational areas for which
blind persons may seek employment. This is especially the
case when a person employed in a career area looses his/her
gight and must adjust to thls situation.

3. Concern has been expressed by many consumers that career coun-
seling has channeled clients 1into a limited range of occupa-
tional choices.

4. The Rehabilitation Center has placed a very limited number
of trailnees and long-term cmployees in competitive employment.

5. While the Rehabilitation Counseling Unit, serving the blind
and deaf has made some attempt to upgrade job placement as
a priority of the program, this reamins a major area needing
improvement.

III

The distinction between '"pre-vocational' and long term employees in the
Workshop needs a further clarification. The issuance of a certificate
of exemption by the Department of Labor allows long term employees to
be continued in a trainee status up to five years. Sub-minimum wages
may be pald under this arrangement. Other arrangements about which we
are not clear can be made which allows very long term employees to be
paid sub-minimum wages. We have not been able to determine a signifi-
cantly different profile for the varlous classifications of persons
employed in the workshop. We do not believe that the current practice
of paying sub-minimum wages to employees or trainees at the Workshop is
in the best interest of either rehabilitation or justice. The practice
of using the pilece work method to set the wage level for employees is
particularly inappropriate. Employees report that they often have
nothing to do and are not paid for these idle hours. They do not recieve
vacation pay or other benefits. The nature of the work for which the
shop contracts, the low bids submitted for contracts by the Workshop,
and the equipment used in production facilitates against the payment

of an adequate living wage. Complaints have also been made concerning
the effectivness of training which employees have recieved. The payment
of at least minimum wage to all employees would force the Workshop to
become a more efficient production unit. If this is not feasible then
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serious consideration should be paid to a wmore appropriate setting for
the delivery of services to the multiply handicapped, including the

deaf blind. We believe that aprogram should recognize the fundamental
dignity of all 1its clients and the the salary which these clients recieve
1s a reflection of the level of respect in which they are held by the
agency controlling their employment.

v

The Vending Stand Program is one of the oldest programs serving the
employment needs of blind persons. It has proven to be a lucrative

and dignified source of employment for many blind persons. Its contin-
ued growth is a poal worthy of pursuit., Funding has been appropriated
by the Legislature for four new sites in this fiscal year. It is our
opinion that this can accur 1f the 0ffice of Services to the Blind and
Visually Impaired will take a more apgressive stance in the location and
development of these sites.

Totally blind persons wishing to enter the Vending Stand Program have
expressed the concern that training procedures systematically discrim-
inate against them. The use of training filme In the program create
problems for the totally blind person. The refusal to permit to operate
the grill 1imits training opportunitliey and reinforces a negative
stereotype of blindness. The placement of Vending Stand sites in loca-
tions not accessible by public transportation is a practice which 1is also
discriminatory with regard to blind persons. At best, it places the
blind operator in a position of dependency, since he or she must be
driven to work by sighted persons.

\

The Colorado Stste Rehabilitation Plan has not been revised to take into
account advancement in services which are potentially available to blind
persons as the result of the passape of P.L. 95-602. Section 3.14 permits
the development of a comprehensive reader service available to all blind
persons. This program permlts the State to serve persons regardless of
financial need. This program needs to be vigorously implemented in order
to maximize the employment opportunities and success in employment of
blind persons. P.L. 95-602 also, provides for funding for the development
of centers to scrve the elderly blind. This program also needs immediate
attention. Section 3J4 of Public Law 95-602 will permit the purchase of
electronic devices, Including the Opticon, Visual Tech and paperless
Braille equipment for individuals where employment opportunities depend

on having this equipment. Many blind persons have expressed recently

the need for such technical aides. Currently the Office of Secrvices to
the Blind and Visually TImpalired excerclse an arbitrary policy in provid-
ing such assistance.

P.L. 95-602 offers the opportunity for providing comprehensive services

in this area. This is an extremely important arca meriting immediate
attention. The effectiveness of many blind persons can be increased 1f

the agency will agpresively pursue funds to Implement comprehensive services.
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V1

We have reserved comment on the significance of the separation of the
Skills Center from the Workshop until this point. In order to highlight
its importance for the further development of services to the blind in
Colorado. As we stated above, the central theme of our comments has
been the need for the upgrading of the Skills Center to that of a genuine
learning center. We believe that the current arrangement which places
the Skills Center administratively under the supervision of the Director
of the Workshop distorts the central role of a learning center in pro-
grams serving the blind. The current relationship has the effect of
limiting the Skills Center to a support syptem for the Workshop. Many
persons who really need to recieve training in a learning center refuse
to attend programs at the Skills Center because they believe that the
vocational goals toward which they are being directed include workshop
employment,

The upgrading of the Skills Center to that of a genuine learning center
includes the development of a far reaching curriculum that will examine
the historical role which blind persons have been assigned, the current
legal and socilal status of blind persons, career information, the use of
alternative methods for gaining access to print material, independent
travel skills, and the acceptance of blind persons as normal productive
citizens.

VII

A final general comment refers to the inclusion of services to the deaf.
in the Office of Services to the Blind and Visually Impaired. On July 1,
two counselors who work with deaf clients were moved from the General
Rehabilitation program to the Office of Services to the Blind and
Visually Impaired. The result of this move was to promote two counselors
working directly with blind clients to supervisory positions. This has
meant that the caseloads of the remaining counselors have been increased.
An additional layer of bureaucracy has been created. There appears to
be no Improvement of services to deaf clients as a result of this admin-
istrative re-organization. However, there is clearly a reduction of the
quality of services to blind clients. If there 1s a logic to combining
services to the blind with services to the deaf, we are yet to recieve
any demonstration of what it might be. '

VIII

In conclusion we wish to make the following recommendations:

1. Separate the administration of the Skills Center from that of
the Workshop.

2. Upgrade the status of the Skills Center to that of a genuine
learning center.

3. Consolidate the Home Teaching Program with that of the learning
center.
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9.
10.

11.

12.

13.

14.

15.

16.
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Adequately staff the learning center and the Home Teaching
Program.

Increase mobility and orlentation services to a level adequate
to meet the needs of blind persons in the State.

Develop training programs which have realistic potential to
place blind persons in competitive employment.

Upgrade job placement services within the Rehabilitation
Center and the Rehabilitation Counseling Unit.

Develop a clear distinction between trainees and long term
employees of the Worshop.

Pay at least minimum wage to workshop trainees and employees.

Develop a benefit package for production employees of the
Workshop.

Expand the number of employment opportunities in the Vending
Stand Program.

Develop a training program without systematic discrimination
against blind trainees.

Bring into harmony the Colorado State Plan for services to the
blind and visually impaired with Public Law 95-602.

Remove services to the deaf from the Office of Services to the
Blind and Visually Blind.

Develop In-service programs which will enhance the basic trust
of employees of the Office of Services to the Blind and Visually
Impaired in the fundamental normality of blind persons.

Reassess the appropriateness of the Office of Services to the
Blind and Visually Impaired to provide services to persons
whose primary disability is mental retardation.
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The home teaching service also deals with clients who, for psychological
or economic reasons cannot attend the Skill Center. Some of these
groups include rural clients and elderly clients just losing their
vision. Problems of these clients may require solution within the home
environment, rather than in a centralized setting. Thus, the Skill
Center and home teaching service work in tandem, referring clients from
one to another as their needs change. The home teaching program also
allows for individualized treatment within the home setting for clients
who cannot or do not wish to attend the Skill Center.

The facilities both in the Skill Center and in the area of home teaching
are not adequate for the ever-growing client load. Both services have a
waiting list. To remedy this situation, some of the clients have been
placed in a supervisory role in the Skill Center, but there is still a
shortage of staff. This can be shown by the amount of idle time spent
by the clients. There may be a gap of as much as a couple of hours
between segments of a client's programmed day. This could be remedied
by increasing the program, which would call for more staff personnel.

The situation is much the same for the home teaching unit, especially in
rural areas where travel can be extremely time-consuming. One of the
ways this problem can be alleviated without a large increase in staff
might be through use of a volunteer coordinator. Many skills, such as
cooking and sewing, could be taught by nonprofessional individuals.

Many persons are interested in serving the handicapped in any way
possible, as witnessed by Gary Rose, head of the terminated Governor's
Council on the Handicapped, who received many calls from elderly groups
requesting information as to how they could give their time and energy
to the betterment of the handicapped. An example of the value of such a
program can be seen by examining the State Library for the Blind and
Physically Handicapped. Through their Coordinator of Volunteers, the
Library's collection of recorded materials is being augmented by use of
unpaid narrators throughout the state.

Another remedy for both the Skill Center and home teaching service would
be to make greater use of the Special Education Internship Program
through the University of Northern Colorado. Students could be used to
teach such specialized skills as Braille, precane mobility, etc.

Another service performed by State Services for the Blind and Deaf and
perhaps the one most usually thought of is that of vocational training
and counseling. It is through this area of service that a plan is
developed and carried out to place a client in employment in the
community. Vocational Rehabilitation for the Blind and Deaf has many
sources it uses for training and rehabilitation, services which it has
no facilities to provide directly. One of these sources is the
Rehabilitation Center. Vocational Rehabilitation refers clients to the
Center for evaluation, training in independent living skills, such as
cooking, communications, etc., and employment cvaluation and work
adjustment training. After such evaluation and/or training, clients are
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often referred back to Vocational Rehabilitation for further training
and/or placement. The major function of Vocational Rehabilitation
Services is to plan and coordinate the client's entire training and
placement program through use of outside sources, including the
evaluation and training facilities at the Rehabilitation Center.

Both the coordinative function of Vocational Rehabilitation and the
evaluative function of the Rehabilitation Center suffer because of lack
of necessary staff to handle increasing demands. As will be made clear
later, the Rehabilitation Center also hasn't enough space to adequately
expand its services.

As I have already stated, the primary function of the Rehabilitation
Center 1is training, not direct placement into competitive employment.
Most of the skills taught in the Rehabilitation Center, such as broom
and mop-making, sewing and basic assembly are not directly marketable in
outside industry. However, all of these functions teach basic work
concepts, such as attendance, adhering to work schedules and routines,
quality control, etc. After learning these basic concepts, the client
can then be referred back to Vocational Rehabilitation and skills
development and/or placement in the outside job market. Our
investigation shows that the rate of placement through Vocational
Rehabilitation is higher than through the Rehabilitation Center since,
as has been emphasized before, this is its function, whereas the
function of the Rehabilitation Center is training and evaluation.

Services for Vocational Rehabilitiation could be improved if there were
more counselors to provide services on a state-wide basis. Also there
is a need for a qualified mobility instructor in each section of the
state to increase availability of service in this area. Currently,
mobility instructors are hired under contract and paid for their
services in this way.

Another way to increase efficiency might be to hire placement
specialists to work in conjunction with the counselors on job
development and placement throughout the community. In any case, the
counselor should develop a greater awareness in this area. Reduction in
caseload would help to facilitate development of job knowledge, as this
is a time-consuming function, and time is what the counselors have the
least of.

I have covered the general functions of Vocational Rehabilitation and
the Rehabilitation Center. 1 would now like to focus on a specific area
of the Rehabilitation Center - the sheltered workshop. There are two
basic types of employees in the shop - one who is there for a relatively
short time, usually about one year, the prevocational client, and the
other who is there longer than one year, the long-term employee. The
prevocational trainee is there for one of two reasons: training in
personal and work adjustment, i.e., work concepts, such as attendance,
adherance to a set schedule, etc., or because the income provided by
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working in the shop is necessary during the acquisition of outside
training to obtain a more marketable job skill. This type of employee
is usually moved into competitive employment and/or training after a
period of approximately one year.

The second type of employee, the long-term employee, also can be
categorized into two different subgroups. The first group consists of
people whose production level is extremely low. It takes them a good
deal Tonger to perform any given task than a sighted person. These
people receive training in basic test physical abilities, etc. This
type of employee is usually multiply handicapped. There is little hope
of competitive placement for such workers. However, they can be useful
and productive to their potential in a workshop setting.

The second type of long-term employee can produce at a relatively high
level. However, for psychological or social reasons they cannot or will
not function in the competitive job market. This type of Tong-term
worker and the workshop are mutually dependent upon each other. It is
these workers who bring the shop's rate of production up to a level at
which they can competitively bid for contracts. The shop provides for
this type of worker a social environment in which he can function.

These employees are encouraged in various ways, however, to seek
competitive employment.

With further counseling, many of this type of long-term employee could
be placed. All of these people have written goals, but many resist
outside employment. Basic areas of improvement can be stressed, but
there is no known way to increase motivation. Many, in fact, return to
the workshop after being placed in competitve jobs.

Another method of encouraging competitive employment, besides counseling,
has to do with the wages paid at the workshop. In order to create an
incentive for outside placement, wages at the shop should be at a
considerably lower level than in the competitive market. Most work in
the shop is paid by the piece. If a worker cannot produce at a level
comparable to the minimum established in the shop, which is $1.45 per
hour, he is still guaranteed this minimum. This prevents discouragement
of those employees who are functionally incapable of a higher production
level. For those who can produce at a higher level, their wages
increase beyond the guaranteed minimum as their production increases.
The guaranteed minimum for piece work in the competitive job market is
based on the minimum wage. It is this wage difference between the shop
and outside industry that provides another good incentive for outside
employment for those who are capable of competitive production.

If all workers in the workshop were guaranteed the Federal minimum wage,

it has been estimated Lhat this would cause approximately a $50,000
increase in Lhe operaling bhudgel.  Since theve would he no comparable
increase in production, these funds would have Lo he drawn from other
programs, such as counseling, training, etc.
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There are inequities in the present wage system, however. When a
nondisabled person is put into the workshop, he is automatically
guaranteed the Federal minimum wage. It would seem to be far more
equltab]e to pay the sighted workers on the same basis as the blind
workers.

In order to make the workshop more equivalent to a competitive setting,
workers should be accountable, as far as possible, for their own
production rate. In a competitive situation, if an employee does not
produce at a level to justify his existence, he must either improve his
performance or be terminated. As far as possible, this should be
emulated in the workshop setting. If an employee is not producing up to
his potential, he should be subject to progressive counseling and/or
discipline, just as he would be in private industry.

Housed in the same facility as the workshop is the Skill Center. There
are several advantages and disadvantages to this arrangement. The Skill
Center uses some of the facilities of the workshop to perform evaluation
of such things as manual dexterity. If the workshop and the Skill
Center were separated by a long distance, either there would have to be
duplicate facilities or clients would have to be transported from Skill
Center to workshop and back as was necessary in their training program.
This could also create logistical difficulties for the staff involved in
interfacing between the two programs. :

The disadvantages of having the two facilities together are that clients
from the Skill Center tend to develop negative attitudes about blindness
by being in close proximity with the workshop setting. The goal of the
Skill Center is to foster the development of techniques which will aid
in independence both in life and employment. Many of the employees at
the workshop are, therefore, poor examples for Skill Center trainees to

follow.

If these two facilities were to be separated, the following structure
would probably develop:

Skill Center Workshop

Mobility training Work evaluation
Communication training Work adjustment
Cooking and household skills Long-term employment
Grooming skills

Counseling

In this system, there would be referral back and forth as there is
between home teaching and Skill Center.

Another state program providing employment for blind and visually
impaired persons is the vending facilities program. This program offers
the participants to earn far more than minimum wage. As their skill and
knowledge grow, the sky is the limit for the operators in this program.

-69-



At this time, the state is funding four new facilities each year. The
program is expanded each year by legislative allocations for new
facilities. To further expand, more allocations are needed, as well as

a person to find and develop sites. Also, sites should be developed for
easier operation by totally blind vendors, and attempts should be made to
find sites accessible by public transportation.

A1l of the above programs are governed by the State Plan for
Rehabilitation. This plan is the state's agreement and/or commitment to
carry out the Federal Rehabilitation Act in accordance with its intent
and guidelines. The State Plan is approved by the State of Colorado and
the Department of Health, Education and Welfare prior to implementation.
It is our understanding that the State Plan will be altered as
appropriate to bring it into compliance with the 1978 amendments to the
Rehabilitation Act of 1973.

In summary, our recommendations for improvement of State Rehabilitation
Services for the Blind are as follows:

1.  The primary needs for all Services for the Visually Impaired lie in
the area of increased funding for both facilities and personnel.
This is especially true for the Rehabilitation Center. The Center
needs a new facility which is in compliance with all present
building codes with space to house both the Skill Center and the
workshop, preferably several floors apart. Also, the appropriate
personnel would be needed to deal with the expanded capability of
this new facility.

2. In the home teaching service, a Volunteer Coordinator could be used
to incorporate the utilization of facilities available in the
community to enhance services, especailly in rural areas. More
professional teaching staff would also be helpful in increasing
service to outlying areas. Often in remote areas, travel is a
time-consuming part of the home teacher's job. Distribution of
more staff in these areas could decrease this considerably.

3. For Vocational Rehabilitation, the number of counselors should be
increased, both in urban and rural areas. This would speed
delivery of counseling services to clients. Also, the deveiopment
of a placement specialist position to work in close conjunction
with the counselors to provide placement services to clients should
be considered.

4. For the vending facilities program, more funding is necessary for
the establishment of new vending sites. These facilities should be
accessible by public transportation, and should be developed so
that they can easily be operated by totally blind vendors. More
supervisory staff may be necessary as the program increases in
size.




To aid in the implementation of changes in Rehabilitation Services,
we also recommend the formation of a consumer advisory committee to
work with the agency in trying to correct service deficiencies.
This group should be composed of members of consumers throughout
the state, as well as independents.

;)

I hope this input will aid in better understanding of present services
and alternatives for their improvement.
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RESPONSES TO LEGISLATIVE QUESTIONS
REHABILITATION CENTER FOR THE VISUALLY IMPAIRED AND DEAF

A. Personal Skills Training

1. Rehabilitation Center services vs. Home Teaching Unit.

a. The purposc of the Rechabilitation Center for the Visually Impairced and
Deaf personal skills training is to provide a cuuprehensive prograr
which wil)l enable each individual to achieve his maximum independent livinc
skills and vocational potential. In general, clients receive instructic-
from the rehabilitation teacher and orientation and mobility instructor
on a daily basis, which allows for maximum concentration of training
and results in acquisition of adeguate skill levels in the shortest
time possible. This is particularly beneficial for those clients who
are high-functioning and are¢ anxious to enter training or placement
with as little delay as possible. This type of concentrated program
is also beneficial for those clients whose combinations, of disabilitiecs
and/or retention capabilities are such that daily instruction and
reinforcement is necessary to enable them to acquire and improve
personal skills in a reasonable amount of time. All clients enter the
Rehabilitation Center Evaluation and Training Unit upon referral from
the Vocational Rehabilitation Unit. Therefore, all clients receiving
personal skills training from the Center are active Rehabilitation cases
who are either in extended evaluation, or have heen determined eligible
for Rehabilitation services. Although these clients can receive services
from the Home Tceaching Unit also, many nced vocational cvaluation and
work adjustient services in addition 16 perconsl «bille training, and
all of these wervices can be provided <irultancounly thiough full day
programting at the Center. This again 1cesults in more timely provision

of scrvices.



b. Rehabilitation teachers, through the Home Teaching Unit, provide personal
skills training to clients in their home. This is particularly beneficial
for those clients who are unable to leave their homes for such training,
such as those who must care for children, or those whose disabilities
scverely limit their ability to lcave home. The teaching unit has
rchabilitation teachers located in several citic, throughout the state.
‘any clients living outside the Denver-metro arca prefer to reccive
personal skills training in their own communitics when possible, instead
of coming to Denver for an indefinite period of time; therefore, the
teaching unit is particularly appropriate for providing services to
clients in rural areas. Personal skills training in the home is also
quite beneficial for the client whose vocational goal is homemaker; this
person is generally interested in lecarning skills particular to her own
home environment. Lastly, there are many blind clients, including
¢lderly blind, who arce in need of personal skills training but who are
not open rchabilitation clients and do not wish to receive or arc not
eligible for rchabilitation services from the vocational rchabilitation
services unit. Therefore, the home teaching unit is the only unit in
Services for the Visually Impaired and Deaf that can provide personal
skills training to these clients (unless they are already a client of
the Center).

2. Availability and quality of personal skills training.

a. Therc are more clients in nced of personal skills training than both
units combined can scrve at any one time, so there arc established
waiting lists for services from both the center and teaching units.  In
particular, referrals for personal skills training at the center necd to
wait an average of 31 working days (13 - 5 ronths) before they can be
scheduled for rehabilitation teaching and oricntation and mobility

instruction; clients sgend an average of between 2 and 2.2 months at
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the center in personal skills training, being served on & daily basis,
and staff members can serve an average of 5 - 6 clients at any one time.

This mcans that between 30-34 clients can be provided comprehensive
teaching services per year. In addition, both staff mémbers serve
another 10 - 20 clients per year on a limited basis; examples of this
type of service include brush-ups on braille, cooking, budgeting, specific
route orierniation or bus travel for those already possecsing some basic
skills in these arecas.

The home teaching unit has § rehabilitation teachers who provide
personal skills instruction throughout the state of Coloradc. Services
gencrally arc provided on an average of between 1 - 4 months after
receipt of the referral. Clients are seen once a week for an average
of 6 months, and cach stafi mcmber can scrve between 15 - 25 clients
at any one time, depending on amount of travel involved. This mcans
that each staff member can serve an average of 30 - 40 clients/year,
depending on their territory,

All of the staff members providing personal skills training in both
unites are carefully and consistently screened to insure that services
provided are of high quality. There arc some resources available at

the Center which make personal skills training at the center unique.

The rehabilitation teacher has a weekly group meeting for clients who
are interested; this allows clicnts an opportunity to develop and

improve interpersonal skills through socialization. Coming to the center
also allows clicnts an opportunity to meet and interact with other blind
people and encourages clients' indcpendence by requiring them to lcave

the safe environment of their homes. Other services such as low vision
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evaluation, are also offcred through the cent randreadily available to
clients. Finally, clients have the opportunity to explore their
vocational potential through cxposure to the evaluation area or skilled
trairing arcas within the center. Due to the necessity for the teaching
unit to provide services in clicnts' homes, it is necessary for rehabilite-
tion tcachers to rely on resources in the community tc arrange socislize-
tion end rccreastional activities for clients.
c. All clicents referred to the Center who meet the entry requirenents

(see attachment) are provided services. However, we feel there iz 3
necd and we would like to be able to provide personal skills training
to a greeter number of clients on a more timely manner. We currently
have & waiting list of 10 clients, some of whom have been referred
2s much 2s 4 months ago, and this is not an unusual occurrence.
Ve feel that the addition of asnother rchabilitation teache; and mobility
instructor is indicated and would cnable us to improve availability of
scrvices to all people needing personal skills training, including those
clients with poor learning ability.

Another circumstance which limits the number of clients we can
serve at any one timc and limits cxpansion of the variety of services
we can provide is lack of adequate space. The need for and benefits
from a new facility are discussed clscovhere.

Reccwmendat ions with respect to improvements desired in the teaching
unit will be discussed by the wupervisor.

VVocational Rerebilitation

1. Vocational Rehabilitation Programs

&. The vocetional rehabilitation program at the Rehabilitation Center for
the Visually Irpaired and Deaf is quite cowplex ancd varied. We have

scveral different types of procrems available, and they are all cuite individual.
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A great distinction between the vocational rehabilitation programs at

the center and the vocational rehabilitation services provided in the

field is that the rehabilitation provides concrete, consolidated

evaluation and training in work itself, in addition to specified

services such as low vision, psychological testing, etc. The more

concentrated scrvices are of a nature where the individual must demonstrate

their ability through a process of being evaluated by work samples, being
provided work adjustment when indicated in sub contract work, and
developing & more refined ability to carry out responsibilities and duties
and develop more refinement of skills in the manufacturing areas.

A secondary purpose of the rehabilitation center is to provide long-term

adjustment for clients who, through difficulty, are not able to be

productive and function in a capacity to meet competitive standards

and must remain in the Center.

There is always the opportunity that as a person is qualified

that a priority be given to entering classified and unclassified positions

within the center, which are competitive in nature. The rchabilitation

center docs provide concrete employment opportunities for blind clients
through sales programs, and employment at Mile-High Custom Raquet

Stringing.

1) All of the clients in the evaluation and training unit are open
rchabilitation cases held by district office 09 (Vocational KRehabilita-
tion Services Unit) and the General Rehabilitation Program when
referred, and the majority of these clients will retain their field
counselor as the primary counseclor. For these clients, we offer

specialized concentrated personal skills and vocational adjustment

-76~



teaining unavailable elaevhcere in the state to enable each client

to be better able to participate in and derive maximum benefit from
his overall rchabilitation program being developed by the referring
counselor. This type of client is assigned a center rehabilitation
counselor who monitors and coordinates provision of services within
the center and offers counseling and guidance as needed; in addition,
each other staff member working with the client develops a plan of
services for their area of specialty based on the client's demonstre:zed
and expressed needs, as well as the referring counselor's needs.

When the client completes his program of services at the center to
the satisfaction of the client, referring counselor and instructor,
the client will then continue with the program of planned

services developed with the referring counselor toward his vocationa!
goal. After they have gained sufficient skills and ébilities, the
majority of this type of client leaves the center to enter some type
of vocational or academic training program.

The Rehabilitation Center for the Visually Impaired is also a
district rchabilitation office (#37), and has a small caseload of
active clients which have been transferred by district office #09.
These are clients who,. after a rcasonable period of evaluation,

have been determined to have cxtcensive nceds in personal and for
work adjustment areas and nced an cxtended program of services from
the center before they can enter training or competitive employment.
There is no arbitrary time stendard to determine when a case should
be transferred; rather, it is a judgment made by the referring

counselor and the center. VWhen the case is transferred, then the
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center rechabilitation counsedor becomes the client's primary counselor
and is responsible for ensuring provision of the full range of
rehabilitation services, including case cxpenditures, vocational
planning, job exploration and training outside the center, and
placement for these clients. In this case, services offered by

the center will include all of those offered by the Vocational Rehabilita-
tion Services Unit. We also have a rehabilitation counselor who
specializes in manual communications; she is the center counselor

for the deaf and the deaf/blind, and provides rehabilitation services
when these clients are transferred to district office #37.

Therc are several clients who are still receiving services from

the rchabilitation center (primarily work adjustment services), but
who are no longer active rchabilitation casces in any district

office. Each of these clients has an individual plaﬁ of services

to meet their adjustment needs, and any services offered in the

center are available to them. The majority of these clients are

in a work program, but they are provided with rehabilitation

teaching, orientation and mobility, vocational evaluation, counseling,
and placement services when they are appropriate. The most significant
implication of not being an active rehabilitation case is that we

have no authority to expend funds on behalf of the client.

However, as these clients near readiness for competitive placcement,
often time a neecd will arise for some services to be purchased, for
instance to procure extra-center vocational training or employment
aids. At this time, these clients are then re-opened as an active
rehabilitation cese, which provides funds for necessary expenditures.

It should also be noted that, at any time one of these clients needs
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‘ : 1]
any type of service which cannot be provided unless the client
is in an active rchabilitation status, his case will be opened,

regardless of the amount of progress necewsary hefore competitive

placement is appropriate,

'b. The Unit for Vocational Rchabilitation Services for the Visuvally Impaired

and lLeaf provides rekabilitation services to clicnte throuchou: the state

of Colorado ir accordance to s-ate &nd feceral cuidelines. Tre

k¢ ]
-
@]
<
Q.
m

rehabilitation center is often & resource usecd hy the unit to
personal end work adjustment trainine to clients as & part of ihe plannc
services {(See B.l.a.1. zbove). A more detailed diccuczsion of the scope

of these scrvices will be provided by the supervisor of the Vocational

Rehabilitetiorn Services Unit.

Z. Quality and Availability of Scrvices

a.

The rehabilitation center and the vocational rehabilitation unit both
strive to maintain the highest quality of services within the constrictic-s
of personnel allotments and budgets. Ultimately, the cuality of services
depends on program organization, availability of resources, and individual
staff member's abilities. As indicated above, the scope of the rehabilite-
tion programs within the two units are substantially different, so it is
difficult to compare the two in any of these arcas. However, for those
positions in cach unit which are uvimilar (i.e¢., rehabilitation counsclors
and mobility instructor), recruitment is standardized through the Colorac:
Personnel System, and applicants are carefully screened and tested to
obtain applicants with the hichest level of qualifications.

The rehabilitation center serves the entire state of Colorado, but it

is necessary for clients to be participating in a center program or 10

be & district off}ce #37 client in order to receive vocational rehabilite-

tion services from the center. This rcens that all clients receiving
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services from the center are residing in or commuting to Denver, at
least temporarily: very little work in the client's home community is
done gy the center staff, unless it is in the Denver-metro area.
There are exceptions to this, i.e., assisting with placement in such
areas as photo finishing, etc., but in general, provision of services
takes place in the Denver area. In contrast; the Vocational Rehaebilita-
tion Services Unit has counselors officed throughout the state, so they
can more readily provide rehabilitation services, including placement,
in clients' home communities outside of the Denver area. Since the
rehabilitation center has so many different programs under one roof),
district office #37 clients have several resources readily available
to them, such as personal skills training, vocational evaluation, psycho-
logical testing, and vocational adjustment training, which can enhance
their rehabilitation program. However, these resources are also available
to the vocational rehabilitation unit upon referral of their clients
to the center for these scrvices. The number of clients that can
effectively be served by the center under the present staffing conditions
and space limitations are about 225 - 250 per year; this number includes
clients receiving extensive personal and work adjustment services
and those receiving limited services, such as psychological testing,
low vision cvaluations, counseling, etc. Information on the number
of clients serviced by the vocational unit will be supplied by the
supervisor of the unit.

3. The major function of evaluation and training on all skilled jobs within

the rehabilitation center is to improve a client's work adjustment. Vork

adjustment includes teachina clients good work habits (attendance, conformance
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to rules, ability to accept supervision, ability to get along with co-workers,
etc.), improving work stamina, improving and/or developing adequate work
abilities (dexterity, coordination, organization, ability to follow
directions, productivity, etc.). All vocational training opportunities
~within the center allow the client experience in working with machinery,
working under less intense supervision, and handling more responsibility.

Many of the skills gained while performing these higher level jocbs are
necessary for most jobs within competitive industry, and therefore
transferable cven if the exact occupation is not readily available in the
Denver or Colorado labor market. Examples of this type of training available
in the center arc skilled jobs within the mop department (winding deck

mops, cutting mop yarn, and scwing mop hecads); broom department (winding
brooms, stitching brooms and making ltalian brooms), operating the brush
machine, and operating power sewing machines in the home industries department.
Some of the skilled job training slots within the center provide evaluation
of the suitability of a particular vocational goal as well as work adjustment;
these types of training slots offer the client an exposure to some of the
aspects involved in certain occupations and can evaluate a client's

potential for success, but further vocational training outside of the
rehabilitation center is usually needed before the client can become fully
competitive. Training of this variety within the rehabilitation center
includes receptionist, cashier and vending stand opcrator. Training in

film processing, janitorial work, truck driving, sales, tennis racket
stringing, and engraving within the center are designed to enable a client

to enter directly into employment, |t should be noted that we currently

only train engraving of plates and badges; since the majority of competitive

employment opportunities includes metal engraving, it will be necessary
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for clients to be provided with additional training,usually on-the-job,
in metal engraving after leaving the center.

Within the last year, center staff have been in the process of developing
- .
A ooyl o
written evaluation and training programs for each skilled job in the center.

g

However, the process of developing detailed training programs is quitc
i

ey

complex and takes a high degree of evaluation and training sophistication,
including the ability to perform a quality job analysis which present

staff do not have. Much training time has been devoted to developing
staff's ability to develop written guidelines and implement standard training
procedures, but additional training is still necessary. Providing needed
staff training, developing written programs, improving quality of skilled
training in the center is one of our highest priorities for the coming year.
The quality of the hands-on training provided to clients varies with cach
arca. Training in the vending «tand, sales, home industries, and photo

lab is of higher quality than other arcas because training in thesc arcas

is a primary responsibility of a person involved only in that department.
Most of the training on other skilled jobs within the center has to be done
by staff members who have many additional responsibilities. This is
particularly true of all training in the mop department, broom department,
brush machine, truck driving, janitorial work; in addition to evaluating and
training clients in these areas, the shop foreman has responsibility for

the entire operation of the workshop. Therefore, it is almost impossible
for him to be able to devote large uninterupted blocks of time to training,
even though most of our clients require intensive onc-to-one training to
become proficient in these complex jobs. In addition, we are currently

without a trainer on the engraving machine. Because of the limited arount
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of time present staff can devote to training and the extensive amount of

time it takes to fully evaluate and train clients in various skilled

jobs within the center, we have requested an additional full-time staff
member in FY 81 whose responsibility would be to provide high quality
vocational training on all skilled jobs within the center. We feel this
would improve our capabilities of providing this service to more clients

as well as vastly irproving the quality of our training.

Since the chabilitation center offers a variety of services to other
counselors as well as provides complete rehabilitation services to its
clients, the placement rate is not the only significant statistic to be
considered. Often center clients enter into a vocational training program

or continue planning with their counselors from the Vocational Rehabilitation
Services Unit after they lecave the center, but this process would not be
possible or as mcaningful if they have not received training from the

center. Thercfore, in addition to the placement rate, it is also important
to look at the rate of center clients who enter training programs and who
are in the plan development stage after leaving the center. For FY 78,

a total of 182 clients were served, and we have knowledge of the current
status of 160 of those. (In addition to losing track of some of the clients,
others have moved or died.) Of these 160, 36 remained in the program, 33
have been placed in the comnunity, 31 are in some type of training program,
and 22 are developing plans with the Vocational Rehabilitation Services

Unit. To date in FY 79, we have begun provision of services to 109

clients. Of these, 33 have been placed in the community, 26 are participating
in a training program, 11 are engaged in vocational planning with their

referring counselor, and 439 remain in the program. It should be noted that
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the rchabilitation center offers any job openings for staff positions to
center clients who might nyish to apply, and qualified clients have the
first opportunity to fill these positions. When a client becomes
successfully employed in a staff positon, he is considered to be a competitive
employee and is counted in the placement statistic.

There has been a change in supervision for the vccational services
at the center, and there has been a subsequent re-organization of program
structure and job duties which more clearly outlines responsibilities and
authority for placement activities; you can see that this appears to have
increased the proficiency of the center to place clients into competitive
employment.

The supervisor of the Vocational Services Unit will discuss placement
rates for his unit.
The vocational rehabilitation services being offered through the center
could be enhanced by the addition of staff members and a new facility.
In addition to the three additional staff members we have already discussed,
we have also requested a full-time placement specialist to place all clients
that come through the center, even those retaining their referring counselor
as the primary counselor; special cmphasis would be for. placement of our
long-term workers and multiply-handicapped clients. This staff person would
also be responsible for establishing job stations in industry to expand
the range of vocational adjustment and transitional employment opportunities
we can offer clients.

There are many areas that we would like to expand and additional

services we would like to offer, but the severe lack of adequate space

prohibits this. HNot only is our current facility insufficient in space,
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but it is also in very deplorable condition and the upper floor is not

accessible to wheel chairs. There are already several documents existing

that discuss and justify the need for a new facility.

Sheltered Workshop

1. Prevocational vs. long-term clients

d.

Prevocational clients are those who, upon entry to the Rehabilitation
Center for the Visually Impaired, do not posscss a sufficient level of
the most basic skills and/or abilities to participate in employment
even at‘a sheltered level. Typically, the prevocational client has many
of the following characteristics:
1) little or no receptive or expressive communication skills
2) mcntaf retardation
3) inability to attend to a given task for more than 1 - 2
minutes without supervision
L) cannot distinguish between good and poor performance (cannot
recognize errors and cannot comprchend concept of speed as
applied to performing a task)
5) cannot follow simple directions consistently to perform more
than a 2—§Iep task
6) does not possess adequate independent self-care skills (toileting,
feeding, etc.)
Prevocational clients receive intensive individual evaluation and
training, primarily using work samples, to bﬁi]d their work abilities
to a level where they are able to enter a work adjustment program with
its less intense supervision. Occasionally, a prevocational client in
the final stages of training might be slowly introduced to the subcontract

work area on a very limited basis, but the majority of training will
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still be provided with work samples until such time as a client can be
at lcast 25% productive in subcontracts. Once the client is able to
attend the subcontract area for the majority of his time, he will no
longer be a prevocational client; he has then entered the work
adjustment program. There is no set length of time that clients may
receive prevocational training; each client will receive services based
on his individual needs.

Long-term workers are those clients who have been working at the
rehabilitation center for at least 5 years. These clients have acquired
enough basic work skills and abilities to enable them to engage in work
within the workshop to varying degrees of success, but whose performance
is not yet sufficient to enable them to be competitively employed.

These clients are receiving work adjustment training which is aimed

at improving their performance to enable them to e¢ngage in competitive
employment. Services for these clients are individualized, and all
services offered at the center are available for long-term clients;

however, the major portion of their planned services involves work and

eventual placement,
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WORKSHOP

The profile of a long-term worker presently is composed of 6 individuals whose
consecutive service time in the center is 5 years or more. The individual has been
in the center since it was a sheltered employment setting, thereby identifying
him a« an employee. The individual has had coupetitive jobs, but has been unable
to maintain c¢mployment only for very brief pericds of time. The profile is
predominately a male, blind individual with other disabilities with psychiatric
background being most common as a secondary disability. The individuals have an
average age of 46, with the range of stay being 5 to 27 years. The individual is paic
an average of $2.48 per hour, of which $.54 per hour is supplemented with a pay range
of $2.03 to $3.50 per hour. The individual receives all types of paid leave allowed
to state classified positions. This individual most commonly receives additional
public payment benefits and medical benefits with 33% recciving state retirement
(PERA) benefits and state health insurance. The individual is performing in
unskilled to semi-skilled positions and reluctantly works towards achieving
personal vocational pursuit and goal accomplishment. Potential {for placcment
is 19%, with a 50% chance the individual will reitre from the program (2 within
the next 5 years), and 33% projected for longer-term. employment. The center’'s
change in management and rehabilitation philosophy will reduce this ''employee'
status and attitude from future occurrence. However, there is a trend, with
increased numbers of blind with other severely limiting disabilities,which indicates
a gradual growth of clientele who are of an activity level. With the years to come,
these individuals who have work potential at typically less than 25% of compectitive
productivity show little potential for competitive employment or even the ability
to perform on the existing manufacturing positions within the center, due to these

individuals' lack of physical capabilities required in most of these jobs as well
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as their work versatility. The center is striving with limited funds to develop
more automated jobs vhich can accommodate these individuals to some degree,

since such equipment can actually itself increase productivity with more limited
skills and physical ability of an operator. Future trends are only limited

numbers may be so accommodated, due to costs of such equipment. The center does

not have an activity center, nor do present funding sources and amounts indicate such
will or can be developed.

A1l work sites within the center can be divided between production base and
non-production base jobs. Those of a production nature are time studied by sighted
staff and/or individuals not being handicapped to perform given jobs. A standard
average production rate is determined with 8@ minimum additional allowance of 20%
for personal, fatigue, and delay time. We contact local businesses wherever there
is similar work performed, and base our pay on local prevailing industrial rates.
When no such rates can be found, the minimum base used is the prevaifing minimum
wage. Precise time and quantity of production are maintained when individuals are
performing on production jobs as to determine the individual's carned income. Al
individuals in the program>b¥fore October 1977 were paid hourly wages and have
been grandfathered in to be paid that hourly rate or their piece rate earnings,
whichever is the greater. Individuals in quality assurance or other quasi-supervisory
positions wherein production records are impossible or improbable to be maintained
are paid hourly wages. Persons in non direct production evaluation and training
programs are paid hourly. Raises are given in relationship to the individual's
performance of job specifics, personal responsibility level, and accomplishment of

duties,
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The fiscal impart of minimum wage guarantee for long-term (over 5 years)
.

employees would amount to supplementing approximately $1,411.20 per month, or

$16,935.00 per year. For all clients in the program within a year, the costs would

be approximately $43,000.00 per year. The workshop cannot generate sufficient

contributions to this amount with current production equipment and capabilities

could not generate sufficient funds to o"fset this increase. The costs added to

manufactured products or contracted services would escalate pricing to prohibitive

marketing levels. Payment of minimum wage would have definite programmatic impacts.

The program two years ago paid hourly wages to all clients, regardless of personal

productivity or by any standard of performance measure. The result was confusion

by many clients as to their comparative pay and personal value as a worker.

There was no incentive for most individuals to achieve higher levels of work attainment

and especially the desire to enter competitive employment and relevant skill

training to be able to compete was absent. Most all individuals were led to believe

that they were "“employees' within a role sheltered from developing the confidence to

"take on the real challenges'' beyond the center itself. The implementation of piece

rate production, analysis of jobs, and correlatable pay based on the standards of

existing jobs and skill requirements of industry, the development of job specifications
and descriptions:by which to objectively measure and facilitate the individual's

own personal progress and growth have provided a standard base which has greatly

reduced these areas of confusion ana prohibitors of developing a firm self worth.

Programmatic problems in paying minimum wagc are:

1. There will be no objective base to assist individuals in understanding their
comparative abilities to one another, ans especially as it relates to competitive
emp]oyment expectations of quantity and quality of work.

2. The program will revert to intense interpersonal conflict between clients, as well

as staff, as to the purpose of the program, lack of progress of individuals
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towards their personal needs to become competitive cmployees, and a genuine
lack of developing a real self worth. Individuals/will be paid regardless of
personal achievement and progress. The primary incentive of monetary reinforce-
ment will be lost. A goal of the center is to enhance successful endeavor,

not to contribute to personal failure and misrepresentation of the expectations
of the employment standards of competitive employment.

individuals, as emphatically expressed before, will not participate in other
areas of needed services such as low vision services, testing, counseling,
rehabilitation teaching, orientation and mobility instruction, etc. unless

they are paid also minimum wage. What messages are individuals being given

as to real life expectations, and where will money be gotten to pay for these
unusual benefits?

There will again be absolutely no incentive for individuals to vocationally
progress or leave the program. No other known place in society will pay
individuals regardless of what they do and for receiving all such services,

As before, individuals will see themselves as ''employees' and will not give

up this complacent status for the fears and pressures of competitive employment
within a sighted world, since the majority have had little or no previous
experience in competitive jobs, and especially little success in being able to
compete,

They will as in the past lose most of all public payment and medical assistance
which the greater majority of individuals entering the program receive. These
benefits will need to be paid by the center, and not by agencies so funded to
provide these services. Where will the increased funding for supporting

increased benefits to a larger sheltered population come from?
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The center's primary mission will be dictated to become a provider of sheltered
employment, rather than rehabilitation. History predicts its purpose and satis-
faction of clients will deteriorate. Federal rehabilitation money cannot and
will not be employed in the workshop to provide predominantly sheltered
employment. The shop will either need substantial increases in general

state funds and/or substantially increased production within the shop in order
to generate cash funds. If the center is expected to make this substantial
increase, dictations arc that individuals must become even more productive, yet
therc is no incentive to become wo.  The center would need to selectively hire
the most competent production clients, who in reality are the most ready and
capable for coﬁpctitive employment itself. Yet, the proaram would need to
retain these individuals. |t would be dictated that priority of program services
would need to be given to the most productive individuals.

Rewards and consequences are the universal incentives in the world of work, of
which money is primary. However, it could no longer be objectively used on

any standardized basis to facilitate personal and vocational growth. Therefore,
consequences would be the main tool for assisting individuals in improving.

The primary cducational tools at the staff's disposal would be negative reinforce
ment, including suupension, firing, ctc.

A large portion of the staff in the center have been cmployed therein within the
last two years. Many have been extensively making changes in the center to have
it become a quality rehabilitation program. The dictates of minimum wage to
have the center again become a sheltered workshop would certainly bring about
another change in staffing amenable to this philosophy.

The amount of money required for leave benefits, health insurance, state retirerznt
for clients, and health and related insurance benefits would need to be greatly
This would

incrcased for the ever incrcasing numbers of sheltered employees.

be increased many fold.
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10. Due to an ever-increasing number of long-term sheltered employees, more equipment
and space would be required to accommodate persons who would not be leaving
the program. Hewlproduction items and lines would be the most lucrative endeavor

to pay these increased costs. Money would need to be made available to purchase

new production equipment to build a firm base. Also, vastly increased money
would need to be expended to expand the marketing of items.

In summary, the association and history of National Industries for the Blind and its

associated workshops clearly and indisputably show that with minimum and higher

wages paid to clients dictates either phenomenal state supplementation for state

operated programs, highly automated equipment, enriched state or non-profit programs,

and long-term sheltered employment of the most capable blind persists with an ever

increasing need for improved paid fringe benefits and modernization of production

methods, equipment, and engineering.

SEPARATION OF SKILLS CENTER AND WORKSHOP

Since July 1977, there has been no separation distinction between the skills center
and workshop, but rather a center with specialized evaluation and training staff.
The change was to unify all services, thereby also making them much more available
to all clients as nceded through one central referral system. However, a work
distinction has been made between direct rehabilitation services, including work
samples, evaluation and training, and subtontracted work for an extension of
evaluation and vocational adjustment training as opposed to manufacturing with its
primary emphasis on semi-skilled and skilled evaluation and training and long-term
adjustment.

The advantages of locating the two units in the same building are:

1. All rehabilitation services, as well as coordinated community services,

are much more readily available to all clients at any time needs change,

such as testing, counseling and guidance, medical assistance, community
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training opportunitics, job placament, orientation and mobklity training,
low vision services, all services within the same facility allows for

more concentrated and flexible services to meet individual needs and changes
in needed services,

Allows for mor- versatility of staff assignment in job duties and reduced
staff costs with varying job decmands. Co-coverage of work areas and

tcam assignments can be most recadily achieved. Staff supervision and
training can be more intensely provided and monitored. There are staff

in the center who still rezuire intensive multi-supervisory training in
personally making a transition from working with clients as sheltered
employees rather than as facilitators in fully developing client work skills
and ecmployability. These individuals need to develop further skills in
being able to effectively and efficiently evaluate and train people.

Staff are available and have the knowledge to be able to cover in case

of illness, vacations, etc.

The physical aspects of operating the business are considerably more
efficient if all units are in one building. Accounting is performed in-house
for the entire program. Truck scheduling is less confusing and better
scheduled. Janitorial costs can be reduced. Secretarial staff can be

more versatile and economically utilized. Fiscal control over equipment,
purchasing, quality assurance, federal compliances, profit and loss improve-
ment, safety training is more available. Morercadilywe will have a
progressive movement program without clients falling in the cracks or
reverting to a 70-yecar history of sheltered cmployment due to cvaluation
and training units participative staffings with clients, assurance of

progressive individual goals and progress review.
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L, Versatility in maintaining in-progrc= more consistenly. e.g., lack of
contract work can result in clients being put into the manufacturing area.
Within our present facility, due to space problems, building not having
adequate design and organization potential, the manufacturing has to be
designed to a higher level for those evolving, wherein also higher base
pay on developing skills, and a blurring of differences between workers.

It would be ideal if separated by distinct floors or physically separated
areas.

The previous number alluded to the fact that it is not wise to separate the

skills center from the workshop. The advantages of maintaining one unified

program greatly outweighs the separate program. The second point is that there
is and for some time has been no division such as the workshop vs. the skills
center, but rather the two have been unified as a program to provide the most
complete services to all individuals. |f a separation would occur, it could

be best done in onc building and would be separated by different floors or

clear distinction of physical scparation, such as walls. The cvaluation and
training components (skills center) presently does and should consist of home
teaching, orientation and mobility, full range of counseling services, including
job exploration and placements, the pre-vocational and evaluational components
of work sampling and the subcontract work area, which would provide further
situational assessment and vocational adjustment, vocational adjustment being
teaching individuals work habits, interpersonal relationships, and basic work

skills. The manufacturing area would be the most logical separation of program,

since individuals in this program arc of a higher level of functioning and
should be distinguished as an incentive program for others to achicve. With the
shilla center would be all the wpecialized wervices, cuch as puychological
testing, low vision services, ctc.
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A basic diffcrence of the manufacturing model is that the focus is more
on persons developing even more refined skilled levels. Another distinction
of manufacturing is the increased expectations for productivity, greater
quality expectations, and above all versatility of the individual being able to
perform a number of jobs, as well as taking additional responsibilities
beyond nmerely performing on contract word which is provided by indirect labor
persons.

A problem in physically separating the two programs is what would be
done with the specialized areas of evaluation and training, including
the vending facility and relating evaluation, tennis racket stringing
evaluation and training, sales training, truck driver training, janitorial
training, photo lab training, engraving training, and sales employment program.
A1l but the last program require a great involvement by rehabilitation staff
to assure quality of evaluation, training, and adjustment servicés. Therefore,
it creates a question as to any logical scparation of these programs, since
most are of a production naturc and have a primary goal of providing services

to individuals to enhance their employability. To separate this program, as well

as' to separate the evaluation and training unit from the manufacturing, has

the potential of losing the primary value of rehabilitation.
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ENTRANCE CRITERIA
REMARILTTATION CENTER FOR THE VISUALLY IMPAIRED

Experience has taught us that there are basic skill levels each client must have achi-
eved in order to benefit from services at the Rehabilitation Center for the Visually
Impaired. Therefore, we have developed a set of entrance criteria that will allow
for acceptance of the largest number of clients that we can effectively work with.
criteria are meant to be general guidelines for agencies referring clients to the Center.
However, each referral will be examined on an individual basis, and the referring
agency's input will be considered in making a decision on acceptance. For instance,

we can and have provided services to clients not meetinc these criterie if an at-

tendant who can effectively control the deficient behaviors accompanies the client.
Therefore, in addition to requesting written referral information, we like to talk

to the client and/or referring agency in person so that we can be aware of any special

Our

needs a client might have.

The entrance criteria are divided into five different skill areas: Communications
skills, self-care skills, ecmotional behavior, orientation and mobility skills, and
ability to lecarn and work.

Eqmmunication Skills: All clients must be able to communicate basic needs by means of
signs, gestures, fingerspelling, writing or speaking. The vocabulary does not need to
bg extensive, but the client must be able to follow simple directions, understand sur-
vival terms such as "stop'", "no", etc., and be able to ask for help from others.

Self-Care Skills: Clients must be able to meet their own toilet needs and have in-
dependent feeding skills. We do not have sufficient staff to assist in these activities,
so each client who needs help will need to bring an attendant. In addition, clients

must not have an accompanying physical or mental disability which is so severely handi-
capping that it disrupts a client's meaningful participation in a training program to

a large degree, such as numerous grand mal seizures or very active psychosis.

Emgtional Behavior: All clients must demonstrate a lack of self-abusing and self-

stimulating behavior, such as masturbating, flicking, chronic rocking, etc. They also
mgst not be polentially dungerous to their co-workers or abusive to tﬁcjr external en-
vironment such as training materinls, furniture, equipment, cte. Again, a clienl with
an attendant would be acceptable if the attendant could control undesirable behaviors.

DchntatJOﬁ and Mobility: Clients who are anbulatory must possess enough balance to
allow wa;klng and sitting ercct without danger of falling, and they must be able to
fol;ow 51ghteq guide after instruction. Clients in wheel chairs must be able to move
their own chairs within the building and be able to sit in the chair without falling.

All cllents’mgst demonstrate a basic ability to learn a simple indoor route and must
have the gblllty to learn to cope with the physical environment within the building
(i.e., unoerstapd need to go around large objects rather than through them). If clients
need to be physically taken from one area to another, altendant service must be arrangec.

Learning and Vorking Behavior: Clients must be medically able to attend the Certer re-
gularly.(avcrage of 3 medically related absences/month) and must be cepable of being
responsible for attending clusses and entering and exiting the building. Clients must
hgvv the concept of "beginning" and "end" and will start and stop when signaled.  They
will lu.ft'(;l to be able to attend to a task for at Teast fiftcen minoles with minimal
53U[H'r\’liillﬂl and eogage in work and/or elasees for ot least iwo hours.,  Clients will be
requared to follow simple divecttonsg Lo benct it from teradodng and perform o two step
Pandes Lot Iy al b neaningt ol traning sequaren an aba bty o make qross dicerimingt iong

Liosaed on shiape ) aze ond Testure,
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: try to arrange schedules around each individuals needs. When medical or personal
rcumstances dictate, we will arrange part-time schedules; we schedule weekly so we
n also make changes to fit a client's medical or business appointments.

have also enclosed a referral form for your use. If you have clients that you believe
el the entrance criteris, please use this form to make referrals. It should be noted’
st all clients entering the Fehabilitation Center for the Visually Impaired need to be
tive clients of the Divicion of Rehabilitation. Therefore, you will need to contact

¢ local branch office of the Services for the Vicually Impaired and they will initiate
ferral activities to the Center.
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APPENDIX B

Direct Service Positions in the Rehabiliation Unit of Services
to Blind and Deaf Individuals

Direct Service lumber of Hearing
Personnel Counties Ratio Impaired
(Rehab Counselors) Location Served Clients:Staff Counselor 3/
1978 1979 1973 1979
4 3 Denver 1/ 10 10 1:100 yes
. (three)
1 1 Colorado Springs 8 7 1:96 yes
1 2 Pueblo 2/ 16 €7 1:60 yes
1}
1 1 Grand Junction 18 14 1:47 no
1 1 Greeley 10 4 1:102 no
0 1 Alamosa - 10 1:64 no
0 H Sterling - 6 1:7 no
8 10

1/ One of the counselors became a supervisor but maintains her previous caseload level. Therefore, four
perscns are still actually providing direct services.

2/ One position is vacant due to budget constraints. In addition, the supervisor for the southern dis-
T trict currently maintains a small caseload.

3/ Four of the five allocated positions remain vacant due to budget constraints and lack of qualified
applicants.



APPENDIX C

Distinction of Morkshop Functions -- "Rehabilitation" and "Employment"

In general, workshops can be cateqorized into two broad areas,
depending on the primary goal of the workshop -- the “rehabilitation"
function and the "employment" function. This distinction is important
vwhen looking at the federal and state requlations concerning who is to
supervise the program, what mininum waqge can be justified, and whether
program costs are eliqible for federal reimbursement. It should also
be noted that this differentiation does not in itself prevent a work-
shop from serving either type of client in the same workshop setting.

Rehabilitation workshons. The goals of rehabilitation include
evaluation (testing, vocational determination, continuing review of
development), work adjustment (acceptance of supervision, cooperation
with fellow workers, developing good work habits), and training
(developing or improving occupational skills). The supervision of re-
habilitation aspects of workshop operations rests with the U.S.
Department of Health, Education, and Welfare - Rehabilitation Services
Administration., State workshops are reimbursed by the federal govern-
ment for 80 percent of the costs of rehabilitation services.

Employment workshops. The function of workshop employment
includes the pay of handicapped workers in sheltered workshops, their
working conditions, and their placement in competitive employment.

Payment of Wages to Workshop Clients

The authority for requlating the pay of blind or other handi-
capped workers in sheltered vworkshops is found in the Fair Labor Stan-
dards Act, the Service Contract Act, and the Walsh-Healy Public Con-
tracts Act. The responsibility for administering the provisions of
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A
these acts §s placed with the U.S. Secretary of Labor.

The U.S. Department of Labor requlations which implement these
acts provide for five types of "certificates" which authorize work-
shops to pay certain of their handicapped workers less than the fed-
eral minimum waqge [Title 29, Code of Federal Pequlations, Part 525].
Fach certificate defines the classification of client aroups and
relates a minimum wage level to that group. The five certificates
are:

1. Reqular Program. This certificate covers those individuals
in a production shop, who have been evaluated and have been provided
any required training, but who are not capable of working in competi-
tive employment. Under this certificate, clients are required to be
paid the minimun wage set in the certificate, which may not be less
than 50 percent of the federal minimum wace. A "learning rate" may
also be authorized in the certificate for specific learning periods --
a client who hasn't previously worked in the workshop, a client trans-
ferred to a higher skilled job, or a returning client who requires
relearning the operation.

2. Evaluation. Certificates for evaluation are not required
to specify a minimum wage, but if evaluees are to be paid less than 50
percent of the federal minimum waae, prior approval must be obtained
from the state vocational rehabilitation agency. The amount of time
an individual may be in evaluation is limited to the period specified
in the certificate, with the maximum being six months, except for
unusual circumstances.

3. Training. The function of training in the workshop is
designed to develop behavior patterns which will help the client ad-
just to a work environment or teach a specific skill. As with evalu-
ation certificates, a specific mininum wage is not required, though in
some cases, the Department of Labor will establish minimums for train-
ing certificates. Payment of less than 50 percent of the federal min-
imum wage to training clients also requires prior approval by the
state vocational rehabilitation agency. The amount of time for train-
ing is limited to that period stated in the certificate with the maxi-
mum being twelve months.

4, Individual certificates. A minimum waje may be established
for an individual by name, whose productivity is considerably lower
than the other handicapped workers in the reaqular program. The indi-
vidual named in the certificate may be paid not less than 25 percent
of the federal minimum wage. A wage less than 50 percent of the fed-
eral minimun wage must be anproved by the state vocational rehabilita-
tion agency, who must certify that the individual's earning capacity
is severely impaired. Generally, a client covered by an individual
certificate has been through evaluation and training, but is nonethe-
less a low producing worker.

5. Work Activity Center. A certificate for a work activity
center does not require a minimum waqe. Yost individuals in such pro-
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grams are Severely mentally retarded, and p]nccmcntﬁ%n competitive
industry is unlikely even after a long period in the workshop.

Additional requirements for certificates, Any workshop covered

by any of the above certificates are required by the Department of
Labor to meet certain additional requirements. Some of these include:

_ 1. Handicapped clients working at piece rates shall not be
paid 1@55 than the prevailing piece rates paid nonhandicapped employ-
ees doing the same work in the vicinity of the workshop.

] .2. Each handicapped worker must be informed in writing of the
certificate rate applicable to him.

3. A work activity center must have a separate identifiable
program and be physically seperated from other workshop activities.

Additionally, workshops are required to maintain extensive
records relative to the employees in the proqram covered by any of the
certificates and they are also required to submit to the Department of
Labor a comprehensive annual report concerning certificate proarams.

Responses to Specific Questions

1. Do federal rules on workshops allow for any kind of supple-
mental income from state or local sources?

By being granted one of the above mentioned certificates, a
state's workshop program is granted the authorization to pay clients
less than the federal minimum waqge. According to corments from a
staff person from the Regional Office of the Department of Labor, a
certificate is only applicable to the rate of payment (if less than
the federal minimum), not to the source of funds from which wages are
paid. Of course, if a state chose to supplement workshop waaes to the
level of the federal minimum wage then no certificate would be needed.

‘A more complex issue in this question is how such a supplerent
would affect the 80 percent federal reimbursement to "“rechabilitation”
workshop programs. According to material provided by the Division of
Rehabilitation in the Department of Social Services, if workshop waaes
were supplemented to the minimum wage "this would certify that the
center 1is a production workshop and therefore would no longer qualify
for federal funding."

2. Do any other states supplement sheltered workshop salaries
to the federal minimum wage?

Attached is a list provided by the Division of Rehabilitation
which indicates that four state or public onerated workshop proarams
are not certified, and therefore pay the minimum wage to all their
blind clients. As noted on the attachment, the four agencies (in Ken-
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tucky, Mississippi, New Jersey, and Tennessee) are supplemented by
state appropriation.

3. What 1is the reasoning behind the federal rule which re-
quires the minimum wage for sighted persons and below the minirum wage
for non-sighted persons?

In the federal regulations (29 CFR 525) it is stated that, in
order to prevent the curtailment of employment opportunities, those
individuals whose earning or productive capacity 1is impaired by a
handicap may be paid waqges that are lower than the minimum wage. It
is emphasized in the requlations that the lower wage for the handi-
capped person cannot be set arbitrarily, but must be related directly
to the individual's level of diminished productivity due to his certi-
fied disability. As productivity improves, the wage Jlevel of the
handicapped worker is to be raised proportionally.

If a non-handicapped person is working in the workshop (which
is permitted under certain circumstances), the federal minimum wage is
required, providing no certifiable disability exists.

4, What would be the impact upon the workshops to require some
kind of a basic minimum wage for sheltered workshop employees?

According to the Division of Rehabilitation, the impact of such
a requirement would be detrimental to the workshop's financial situa-
tion, to 1its program objectives, and to the other federal benefits
received by handicapped employees.

Financial impacts. The Division has cited several problems
that would result from the establishment of a basic minimum waje. It
should be noted that these responses were based on the assumption that
the basic minimum would be the federal minimum wage. If the basic
minimum were to be less than the federal minimum, the impact of such a
requirement would not be as great,

. a. Subsidy to workshop's budget. The workshop
often operates in a deficit situation; any additional
expenses would need to be provided by the state. Based
on a study of client wages and benefits as of January,
1979, it was estimated that a quaranteed minimum wage
would cost the state approximately $72,455.

b. Decrease in federal funding. The Division
has stated that a gquaranteed minimum wage to all clients
would result in reclassification of the workshop as a
"production” program and therefore jeopardize the HEW
monies received for  the "rehabilitation" comnonent of
fts proaram., Currently, the workshop receives  about
$180,000 annually  from W, and this amount would alsn
have to be provided by the state if the saue level of
services was to continue.
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c. [ffect on other workshops. The Divicion has

stated that it is within the realm of possibility that
other workshops which serve the disabled would also
request state aid for a minimum waqge quarantce if such a
subsidy were provided to the Rehabilitation Center for
the Blind and Visually Impaired. There are 23 other
workshops for the disabled in Colorado which have mini-
mum wage exemption certificates, and their claim for a
su@sjdy might be based on the issue of disability dis-
crimination,

d. Effect on contract bidding. Though not
cited as an impact by the Division, a U.S. Department of
Labor representative noted that any increase in the wage
level of a workshop must be reflected in the bids sub-
mitted by the workshop to obtain revenue-producing
subcontracts. The DOL mandates that 100 percent of
vorkshop labor costs be included in contract bids. If
workshop waqges were increased relative to other work-
shops, it is possible that a competitive advantacge would
be given to the unsubsidized workshops, and a decrease
in revenue might result.

Program Impacts. If a guaranteed minimum wage (assuming the
federal minimum) was given to all workshop employees, the Division of
Rehabilitation has cited the following programnatic impacts that might
be expected:

a. Less incentive for improved performance.

The center would have no objective base to assist indi-

viduals in understanding their abilities as they relate

to competitive employment, especially exnectations con-

cerning the quality and quantity of work. Payina indi-

viduals a guaranteed minimum reqardless of personal

achievement and proaress would have a demoralizing

effect wupon trainees who indeed could produce at a high

: level but would be paid the same as anyone who might
produce less.

b. Reluctance of clients to move into other
training areas. As a training facility, the workshop
offers a number of rehabilitation services which entail
the completion of routine tasks that are used to test
and evaluate the clients. Ilthen individuals are paid
high wages, they are reluctant to leave those jobs to
participate in other training areas. Vhile the person
may benefit by the wages, his quality of life cannot be
enhanced if there is no motivation to take advantage of
a full range of rehabilitation services.

c. Peluctance of clients to leave the workshop.
Payment of a guaranteed minimum wage provides no incen-
tive for individuals to progress in vocational areas and
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leave the protective atmosphere of the workshon. Since
individuals would view themselves as employees, it 1is
difficult for them to give up the security for the
pressures of competitive employment within a sighted
vorld. The major incentive for individuals to leave the
center is the fact that they can earn much more in com=
petitive employment than they can within the workshop.

Impacts on client benefits. The majority of clients entering
the workshod are recipients of SSI (Supplemental Security Income) or
SSDI  (Social Security Disability Insurance) benefits. The payment of
these benefits is not affected by their participation in employment
programs, but once they are determined to be employed, clients' assis-
tance payments may be endangered.

(1) ssDI

After an 1individual 1is employed who is on SSDI, he may be
allowed a nine-month trial work period with an additional
three-month transitional period to determine vocational employ-
ability. Any month in which an individual has gross earnings
of more than $50 constitutes a full work trial month. The
individual can be evaluated for continuing disability at any
time, Consequently, if a disability evaluation is made before
the 12-month work period is completed and it is determined that
an individual has overcome his handicap throuah substantial
gainful employment, cash benefits are drooped immediately. A
maximum earning of $375 per month is in and of itself indica-
tive of the individual's ability to return to substantial gain-
ful employment. Any person who earns the minimum wage would
have a gross income of approximately $502 per month.

(2) ssI

An individual who is drawing this assistance will have $1
deducted from his earnings for each $2 of income. The trial
work period is the same as SSDI. The $375 per month earning is
again a primary factor and the individual may have a continuing
disability evaluation at any time and be found to be gainfully
employed. Employment in sheltered workshops may have no spe-
cial bearing on this decision.

In the event an individual is no lonager eligible for these two
cash benefits, they may also not receive the ben~fits of !edicare or
Medicaid. For example, an individual on SSI earns $502 per month. On
the deduction formula, $251 would be deducted from the earnings, leav-
ing $251 to be applied toward cash benefits. Since the SSI maximum
benefit is $208.20 for a single individual, that person would no
longer be eligible for SSI since there is an excess of $42.39 over
that amount. The loss of that eligibility, therefore, means that
person no longer can receive Medicaid. The question then becomes:
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vho will provide comprehensive medical care costs for i"r‘i"dividuam who
have severely handicapping conditions. It does not appear that a
training center should bear those costs., If so, then it would be
necessary for the state to supply those funds.
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October 12, 1979

List of Blind Workshops that are not certified to pay less than "Minimum viage.

1. Delaware Division for Visually Impaired - Wilmington, Delaware

2. *Kentucky Industries for the Blind - Louisville, Kentucky

3. Blind Industries of Maryland -- Baltimore, Cumberland and Salisbury
4. *Mississippi Industries for the Blind - Jackson, Miss.

5. *New Jersy Commission for the Blind - Mewark, N.J.

6. Lions Club Industries - Durham, North Carolina

7. Industries for the Blind - Greensboro, North Carolina

8. Oregon Industries for the Blind - Portland, Oregon

9. A. P. Mills - Memphis, Tennessee

10. *Mason - Blandon Industries for the Blind - Nashville, Tennessee

11. Virginia Industries for the Blind - Charlottesville, Va.

12." Milwaukee Industries for the Blind - Milwaukee, Wisconsin (only unionized workéhop)
There were three in Califorinia which went bankrupt.

13. Massachusetts Locations - Fall River Industries for the Blind - Fall River

Lowell Industries for the Blind - Lowell
Pittsfield Industries for the Blind - Pittsfield
Springfield Industries for the Blind - Springfield
Worcester Industries for the Blind - Worcester
Massachusetts Industries for the Blind - Boston
*These are the only state or public operated industries that are non-certified. They
are able to pay minimum wage because the states make appropriate allowances in the
budget.
The commona]ty of non-profit workshops in being able to pay minimum wage is primarily that
they hire blind clients who have no other disability. They are certain that all clients
are.not multiple handicapped and are certain that employees are 100 per cent productive.
Their only purpose is to provide competitive employment, i.e; they.do not provide
rehabilitative services.

Source of this information is Deacon Millard, Public Relations for National Industries
for the Blind in New Jersey.
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APPENDIX D

Colorado Statutory Provisions
For Emergency Response And For
The Transport of Hazardous
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(see next page)
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COLORADO STATUTURY PROVISIONS FOR EMERGENCY RESPONSE AND FOR THE THANSPORT OF HAZARDOUS MATERIALS

[o o Disast cy A
28-2-102, Purposes include:

APPENDIX D

(d) to clarify and strengthen the roles of the governor, state agencies, and local governments, in
preventinan of, preparation for, response to, and recovery from disasters.

(e) to authorize and provide fnr cooperation in above.

(f) to autnorize and provide for coordination of activities relating to above.

(g) to provide a disaster and emergency manapement system embodying all aspects of predisaster,

emergency preparesdness, postdisaster, and postemergency response.

pre-

(h) to assist in prevention of disasters caused or aggravated by inadequate planning for regulation
of public and private facilities and land use.

Office of the Governor

. The governor is responsible for
meeting the dangers to the state and people
presented by disasters,

(5) an executive order or proclamation of
a disaster emergency shall activate the disas-
ter response of the state, local, and inter-
Jurisdictional disaster emergency plans.

28-2-10% (3) Creates a Governor's Disaster
Emergency Council which shall advise the gov-
ernor and the director of DODES on all matters
pertaining to the declaration of disasters and
the disaster response and recovery activities
of the state government.

28-2-110 (1) The governor shall consider
steps that could be taken on a continuing basis
to prevent or reduce the harmful consequences
of disasters.

(2) A1l state departments (in conjunction
with DODES) shall conduct studies and adopt
measures to reduce the impact of, and actions
contributory to a disaster.

[7 Department of Highways ]

Colorado State Patrol

24-30-903. Chief is vested with the respon-
sibllity for operation of communications fa-
cilitles for patrol and highways performed by
operators and radio dispatchers.

43-9-124. Chief has bharge of the opera-
tion and conduct of the broadcasting and ele-
type system once it is established (subject
to review and approval of the communications
coordinator).

Division of Disaster Emergency
Services (DODES)

Division Dutles - 28-2-10%

(2) prepare and maintain a state disaster
plan.

ent M A i i
|
|

(3) take an integral part in the development
and revision of local and interjurisdictional
disaster plans.

(6)(a) determine rescurce requirements of the
state and its political rubdivisions.

(6)(b)(c) promulgate standards for and review
local disaster plans.

(6)(e) assist political subdivisions and dis-
aster agencies to establish and operate training
programs.

(6)(f) make surveys of industries, resources,
and facilities (both public and private) as are
necessary to carry out the purposes of this part

(28-2-112) evaluate operational characteris-
tics of the available systems of comrmunications.

Local and Interiwrisdictional

28-2-107. Each political subdivision shall be
served by the division and by a local or inter-
jurisdictional agency responsible for disaster
preparedness and coordination of response.

- Each county shall maintain a disaster agency
or participate in a local or interjurisdictional
disaster agency.

- Each disaster agency shall prepare and main-
tain a local plan and shall prepare and distri-
bute a statement of responsibilities of all local
agencles and officilals.

40-2.1-105(2) Any municipality may, by ordi-
nance, authorize its law enforcement officlals.*

28-2-109. A local disaster may be declared
only by the principal executive officer of a po-
litical subdivision. The declaration activates
the local plan.

t Admin t
Division of Communications

The department shall be respon-
sible for state government communications coor-
dination.

Communfcations Coordinator

(24-30-903) (1)(a) formulate recommenda-
tions for a current and long-range communica-
tions plan (for approval by director and
governor).

(1)(b) administer the approved plan and
exercise general supervision over all communi-
cations systems, planning, and facilities
(except those provided for the state patrol
and division of highways).

(1)(¢c) review and approve, disapprove, or
modify all communications and plans.

(28-2-112) ascertain what means exist for
rapid and efficient communications in times of
disaster emergencies., Intent of this section
is that "adequate means of communications be
available for use during disaster emergenciles”.

(43-5-124) supervise the construction and
operation of a state radio broadcasting and

teletype system.

w30 .

(3) empowered to install teletype appara-

tus connecting district offices of state
patrol.
Div on of C tion

25-3,5=401. (2) (a) Directs the division

to coordinate the emergency medical services
(EMS) communjcations subsystem with the exist-
ing state telecommunications network (in con-
sultation with the Department of Health).
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The facilities of the system shall be made
available for the use of several designated
state and local agencies and any others that
apply.

24-30-903. The patrol shall enforce all
state laws pertaining to motor vehicles, their
equipment, weight, cargoes, licenses, etc.

40-2,1-903. of the

Officers State Patrol.*

=32=602, Chief is designated as the Super-
intendent of the Colorado Law Enforcement Train-
ing Acadenmy.

2%-32-609. (1) (a) Superintendent required
to coordinate training at the academy to meet
the needs of the patrol and other agencies which
may use the academy,

24-32-612. Each state agency and political
subdivision is authorized to send officers and
employees engaged in law enforcement activities
to the academy.

Divisionp of Highway Safety
2%-42.103. Duties

(2) (a) to consult with state departments,
institutions, and agencies, with political sub-
divisions...and to formulate current and long-
range plans and programs involving all aspects
and components of traffic safety.

(2) (b) to coordinate the activities of the
above entities with respect to federal highway
traffic safety legislation, programs, and acti-
vities,

Executjve Oprder (5-11-

Declared official recognition of the Colorado
Committee on Hazardous Materials, with direction
to the Division of Highway Safety to enter into
a working relationship with the committee. The
committee sponsors training programs for police,
fire, industry, and other interested personnel
to teach response and safety techniques when
dealing with transportation accidents involving
hazardous materials.

Dy t R a
Public Utilities Commission (PUC)

40-2-116. Duty to establish for motor
carriers reasonable requirements to promote
safety of operation (using as general guide-
lines the standards contained in the current
rules and regulations of the DOT,

L2 ]-gg3. PUC shall promulgate rules and
regulations for the safe transportation of haz-
ardous materials by motor vehicle.

The rules may govern any safety aspect of
the transportation deemed necessary or appro-
priate (including packing, handling, labeling,
placarding).

PUC shall use as guidelines the DOT regu-
lations relating to explosives and other dan-
gerous articles (and may not make rules more
stringent).

PUC investigative personnel.*

Department of Revopue 4}

42 %.228, Vehicles carrying any explosive
or hazardous material as cargo sha%l:

- be marked or placarded in compliance with
CFR title 49, chapter 1, part 177.

- shall carry shipping papers and a dri-
ver's log in compliance with FUC rules and reg-
ulations.

42-8-101. Establishes port of entry weigh
stations on public highways in order "to facil-
itate enforcement of the laws of the state...
concerning motor carriers...".

(108) Mandates the Governor to require that
chief executive officers of the Department of
Revenue, Colorado State Patrol, Division of High-
ways, Department of Agriculture, Division of
Commerce and Development, and FlC "to cooperate
to the fullest extent possible to the end that
port of entry weigh stations...shall serve the
broadest possible functions,"

(2) (b) Directs the division to report to
the General Assembly on the design and cost of
the facilities necessary to implement a state-
wide comprehensive EMS communications subsystem
(by April 1, 1978).

(402) Requires division to consult with
local government entities to ensure that pro-
vision 1s made for their entry into the system
and that their present resources are being ful-
1y utilized,

Department of Health

Powers and duties

25-]_—192 .

(s) to establish and enforce standards for
exposure to toxic materials in the gaseous,
1iquid, or solid phase that may be deemed neces-
sary for the protection of public health.

(t) to establish and enforce standards for
exposure to environmental conditions, including
radiation, that may be deemed...

25-%,5-%01. Colorado Emergency Medical Ser-
vices (EMS) Act,

25-3,9-102. Legislative intent: to establish
an emergency medical services system, consisting
of at least the following subsystems: ]

(201) treatment (department to establish spe-
cialized curricula for personnel who respond rou-
tinely to emergencies):

(301)

(401) communication (to be coordinated, by
the Division of Communications, with the exist-
ing state telecommunications network -- see
Department of Administration, above)...

25-8-307.

transportation; and

Water quality emergencies

29-7-112. Air pollution emergencies
29-11- . Radiation control emergencies

*Power to immobilize, impound, or otherwise direct the disposition of motor vehicles transporting hazardous materials when the
officer or investigator deems that the motor vehicle or the operation thereof is unsafe and when the action is appropriate
under rules and regulations promulgated by the PUC (8B 121, 40-2,1-105),



BILL 63
A BILL FOR AN ACT

CONCERNING HAZARDOUS WASTE.

Bill Summary

(Note: This summary applies to this bill as introduced and

does not necessarily reflect any amendments which may be
subsequently adopted.) -

Repeals and reenacts article 15 of title 25, C.R.S. 1973, as
the "Hazardous Waste Control Act of 1980". Establishes a program
of regulation over the storage, treatment, and disposal of
hazardous waste.

Designates the department of health as the agency
responsible for hazardous waste management in this state.
Requires the department to designate by rule and regulation
quantities and classifications of hazardous waste to be
regulated. Authorizes the department to enter and inspect
private property under certain conditions for the purpose of
determining unlawful acts and to issue appropriate orders in
emergencies involving hazardous waste.

Provides that the operation of sites or facilities for the
treatment, storage, or disposal of hazardous waste shall be
unlawful unless a permit therefor is granted by the department.
Provides for the payment of fees designed to offset the
department's program expenses in supervising permit holders and,
if the permit is for a disposal site, to offset the long-term
maintenance costs for the site.

Authorizes the adoption of rules to carry out the provisions
of the article and provides that such rules be consistent with
the rules of the United States environmental protection agency
issued pursuant to the federal "Resource Conservation and
Recovery Act of 1976" wunless deviation 1is warranted under
specified circumstances.

Requires an applicant for a permit for a hazardous waste
disposal site to first obtain a certificate of designation for
the proposed site from the board of county commissioners or
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governing body of the municipality, as the case may be. o
Defines prohibited acts and prescribes civil and criminal
penalties for violations. Exempts designated operations or
activities from the provisions of the article. .
Requires the department to submit a report prior to a
specified date notifying the general assembly 1f. there are
persons who desire to apply for hazardous waste disposal site
permits and who are qualified for such permits except for the
fact that no board of county commissioners or governing body of a
municipality will issue the required certificate of designation.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. Article 15 of title 25, Colorado Revised
Statutes 1973, as amended, 1is REPEALED AMND REENACTED, WITH
AMENDMENTS, to read:

ARTICLE 15
Hazardous Waste

25-15-101. Short title. This article shall be known and

may be cited as the "Hazardous Waste Control Act of 1980".

25-15-102. Legislative declaration. (1) The general

assembly finds and declares that the proper management and
disposal of hazardous waste is necessary for the preservation of
the environment and the protection of the public health, safety, .
and welfare, and that such management and disposal is a matter of
statewide concern. It is therefore the purpose of this article:

(a) To establish a program of regulation over the storage,
treatment, and disposal of hazardous wastes; and,

(b) To assure the safe and adequate management of hazardous
wastes within this state.

25-15-103. Definitions. As used in this article, unless

the context otherwise requires:
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(1) "Board" means the state board of health created by
section 25-1-103.

(2) "Departmenl" means Lhe department of health created by
section 25-1-102.

(3) "Disposal", when wused 1in connection with hazardous
waste, means any final action to abandon, deposit, inter, or
otherwise discard waste after its use has been achieved or a use
is no longer intended.

(4) '"Hazardous material" means any material or combination
of materials of a solid, liquid, contained gaseous, or semisolid
form which, because of its quantity, concentration, natural
persistence, environmental degradability, potential for
assimilation in tissue, or toxicity, may cause or significantly
contribute to an increase in mortality or an increase in illness,
including physical abnormality, or which poses a substantial
present or potential hazard to human health or the environment
when improperly treated, stored, transported, disposed of, or
otherwise managed.

(5) "Hazardous waste'" means any hazardous material, alone
or mixed with other hazardous or nonhazardous materials, which,
in the possession of any person, has no commercial value or use
in that person's commercial or personal activities and is to be
discarded.

(6) "Hazardous waste generation" means the act or process

of producing hazardous waste.
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(7) "Hazardous waste management" means the systematic
control of the collection, source separation, storage,
transportation, treatment, recovery, recycling, and disposal of
hazardous waste.

(8) "Operation", when used in connection with hazardous
waste management, means the use of procedures, equipment,
personnel, and other resources to provide hazardous waste
management.

(9) "Operator" means the person operating a disposal site
either by contract or permit.

(10) "Person" means any individual, public or private
corporation, partnership, association, firm, trust, estate, the
state or any department, institution, or agency thereof, any
municipal  corporation, county, city and county, or other
political subdivision of the state, or any other 1legal entity
whatsoever which 1is recognized by lTaw as the subject of rights
and duties.

(11) "Resource recovery", when wused 1in connection with
hazardous material, means the operation of preparing and treating
any such material or portion thereof for recycling or reuse.

(12) "Storage", when wused in connection with hazardous
waste, means the containment of hazardous waste, either on a
temporary basis or for a period of years, in such a manner as not
to constitute disposal of hazardous waste. The term does not
apply to any hazardous waste generation if such waste is retained
on the site by the generator in quantities or for time periods

exempted by rules and regulations promulgated by the board.
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(13) "Transportation", when used in connection with
hazardous waste, means the off-site movement of hazardous waste
to any intermediate point or any point of storage, treatment, or
disposal.

(14) "Treatment", when used in connection with an operation
involved in hazardous waste management, means any method,
technique, or process, including neutralization or incineration,
designed to change the physical, chemical, or biological
character or composition of a hazardous waste, so as to
neutralize such waste or to render such waste less hazardous,
safer for transport, amenable for recovery or reuse, amenable for
storage, or reduced in volume.

25-15-104. Hazardous waste control agency - powers and

duties. (1) The department is designated as the authority in

this state responsible to ensure the protection of the public
health and the long-term protection of the environment, for all
phases of hazardous waste management.

(2) Pursuant to rules and regulations as provided for in
section 25-15-108, the department shall, subject to the
exemptions provided in section 25-15-117, issue permits for the
treatment, storage, and disposal of hazardous waste and provide
for the inspection of such operations and the enforcement of
limitations and conditions of such permits. The department may,
in accordance with the provisions of section 25-15-110, enter
into an agreement with a local government to conduct any portion

of such inspection and enforcement.
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(3) The department shall designate by rule and regulation
quantities and classifications of hazardous wastes to be
regulated. Any person may petition the department to establish
an exempted quantity of any hazardous waste.

(4) The department shall conduct a program to encourage
resource recovery and treatment of hazardous wastes as
alternatives to disposal, and said program shall include
technical assistance and the compilation and dissemination of
such information to potential users.

(5) The department, by its duly authorized representatives,
shall have the power to enter and inspect any property, premises,
or place in which hazardous waste is reasonably believed to be
located for the purpose of determining the compliance or
noncompliance with any provision of this article, any rules and
regulations promulgated pursuant to this article, or any order or
permit, or term or condition thereof, issued pursuant to this
article; except that, if such entry or inspection is denjed or
not consented to and no emergency exists, the department is
empowered to and shall obtain from the district court for the
district in which such property, premises, or place is located a
warrant to enter and inspect any such property, premises, or
place prior to entry and inspection. The district courts of this
state are empowered to issue such warrants upon a proper showing
of the need for such entry and inspection. Any information
relating to secret processes or methods of manufacture or
production obtained in the course of the inspection shall be kept

confidential.
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(6) (a) In the event of an emergency involving hazardous
waste which presents an immediate and substantial threat to the
public health and safety or the environment, the department shall
have the authority to issue such orders for the protection of the
public health and safety or the environment as may be
appropriate, including orders to lay an embargo upon or impound
hazardous waste in the possession of any person who 1is not
equipped to comply with or who fails to comply with the
provisions of this article or any rules or regulations
promulgated under this article.

(b) Any person against whom an emergency order is issued
pursuant to this subsection (6) shall be entitled to an immediate
hearing as provided in section 24-4-105 (12), C.R.S. 1973.

(7) The department may institute training programs for the
purpose of qualifying local government personnel to carry out the
provisions of this article. The department may make personnel
available for participation in any program of the federal
government, other states, interstate agencies, or Tlocal
governments in furtherance of the purposes of this article.

(8) In order to provide for the essential long-term care of
hazardous waste consistent with adequate protection of the public
health and safety and the environment, the department, with the
approval of the general assembly, may acquire by gift, purchase,
transfer from another state department or agency, or other
transfer any and all lands, buildings, and ground suitable for

such purposes and may lease such properties to others for
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disposal purposes. Any such acquisition shall be subject to the

provisions of section 25-15-105 (2).

25-15-105. Requirements for hazardous waste treatment,

storage, and disposal sites and facilities. (1) The operation

of sites or facilities for the treatment, storage, or disposal of
hazardous waste shall be unlawful unless a permit is granted by
the department for such facilities and properties in accordance
with rules and regulations promulgated by the board. Each permit
may apply to all hazardous waste management operations at a site
or to each storage, treatment, or disposal facility. Each permit
shall provide for a specified term and shall be renewable
pursuant to rules and regulations promulgated by the board.

(2) Any site proposed to contain disposed hazardous waste
requiring long-term care shall not be eligible for a permit
unless it is state-owned property or the application contains
procedures, consistent with rules and regulations promulgated by
the board, to transfer such property to the state or the federal
government upon closure of disposal operations at the site. The
department, upon the petition of the site owner prior to closure,
may suspend the requirement of transfer to the state or the
federal government -for so 1long as there is a showing to the
satisfaction of the department that the site owner is willing and
able to maintain the site with oversight by the department and
with adequate protection for the public health and safety and the
environment.  All hazardous waste received at a state-owned

facility, upon permanent disposal therein, shall become the
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property of the state and shall be in all respects administered
and controlled by the state.

(3) (a) Any permit for the operation of facilities and
sites for the storage, treatment, or disposal of hazardous waste
shall provide for the payment to the department of a fee
determined in accordance with rules and regulations promulgated
by the board based upon the quantity and type of hazardous waste
to be managed on or in the lands covered thereby. Such fee shall
be credited to the hazardous waste service fund as provided for
in section 25-15-106.

(b) If the facility is a disposal site, the permit shall
provide for an additional fee to accumulate a trust fund as
provided in section 25-15-107.

(c) The fees provided for in paragraphs (a) and (b) of this
subsection (3) shall take into consideration the hazardous waste
jnvolved and whether it is to be treated, stored, or disposed of
at the location.

(d) Any operation conducted at sites owned by the state
shall be in accordance with a Tlease which shall provide for
amounts to be paid based on the guantity of waste managed and
shall also require an amount to be paid in lieu of taxes, which
amount shall be paid to local governmental units, as compensation
for loss of valuation, and which shall be adjusted annually to
conform with current mill levies, assessment practices, and value

of land and improvements.
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(4) A1l fees provided for in this section shall be paid to
the department in accordance with schedules established by the
board. The department shall receipt for the same and shall
transmit such payments to the state treasurer and take his
receipt therefor.

(5) The department may require, as a condition to the
issuance of any permit under this article, that the permit holder
give reasonable security for the payment of the amount of all
fees reasonably anticipated to be paid to the state during the
full term of the permit, and the department may also require, as
a condition to the issuance of any permit, that the permit holder
post a bond or other security under such rules and regulations as
the board may promulgate to cover any tortious act committed
during the term of the permit.

(6) Prior to the issuance of any permit under subsection
(1) of this section, the department shall give reasonable public
notice, and may hold a public hearing on the application, in the
area of the proposed site or facility.

25-15-106. Hazardous waste service fund created. There is

created in the state treasury a hazardous waste service fund,
which shall consist of fees collected pursuant to section
25-15-105 (3) (a) to reimburse the state for its annual program
expenses incurred in the maintenance, monitoring, and other
supervision of the lands and facilities wused for the storage,
treatment, and disposal of hazardous waste. A1l such moneys

shall be appropriated annually by the general assembly to the
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department for the purposes of this section.

25-15-107. Hazardous waste trust fund created. There is

created in the state treasury a hazardous waste trust fund, which
shall consist of fees collected pursuant to section 25-15-105 (3)
(b) for disposal site permits. The fund shall be projected to be
of sufficient size that the total of all such fees collected
during the operation of hazardous waste disposal sites shall be
such that the annual interest or other earnings from the fund
shall provide for state maintenance, monitoring, remedial action,
or other supervision of the land or facility required for
long-term care of such sites to protect public health and the
environment. Such moneys shall be wused only for care of the
facilities from which they were collected and shall be payable in
amounts to provide such activities or to accumulate, as the case
may be.

25-15-108. Rules and regulations to be adopted. (1) The

board shall formulate, adopt, and promulgate rules and
regulations as provided in subsection (2) of this section
relative to hazardous waste which shall include but not be
limited to: Permits, fees, records, notification and reports of
accidents, technical qualifications of site owner or operator
personnel, handling and storage requirements, exemptions, bonds
required to be furnished by this article, posting of areas, site
surveys, monitoring of operations, public hearings, and site and

facility requirements for storage, treatment, and disposal.
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(2) Rules and regulations concerning hazardous waste shall
be consistent with the rules and regulations of the United States
environmental protection agency issued pursuant to the federal
"Resource Conservation and Recovery Act of 1976", as amended;
except that, in the event the board concludes on the basis of
detailed findings that a deviation from such rules and
regulations 1is necessary and consistent with the protection of
the environment and the public health and safety, the board may
adopt such substitute rules and regulations as may be indicated
by such findings.

(3) 1In adopting, amending, and repealing such rules and
regulations, the board shall comply with the provisions of
article 4 of title 24, C.R.S. 1973.

(4) Any person who, on January 1, 1981, possesses a permit
issued by the federal government for the storage, treatment, or
disposal of hazardous waste shall be deemed to possess an
identical permit issued by the department. Such permit shall
remain in effect until the department issues a new permit
pursuant to this article or until terminated by the department
upon one hundred eighty days' written notice to the permit
holder.

25-15-109. Hazardous waste disposal sites - designations of

needs and acceptable areas - certificates of designations -

permits. (1) The department shall designate by rules and
regulations hazardous waste disposal needs in the state, time

periods during which permit applications may be submitted, and
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Tand areas that may be shown, upon appropriate further study, to
be acceptable for the disposal of specified types of hazardous
wastes. Such rules and regulations shall be promulgated pursuant
to article 4 of title 24, C.R.S. 1973. Any person shall have the
right to petition for the issuance, amendment, or repeal of any
such rule or regulation as provided 1in section 24-4-103 (7),
C.R.S. 1973; except that the department shall respond to any such
petition within ninety days after the filing thereof by granting
or denying the same.

(2) Prior to issuing any rules and regulations as provided
in subsection (1) of this section, the department shall consider
the department's studies of such factors as the location and
types of hazardous wastes generated, the geology and hydrology of
sites, local 1land use and population growth and density, the
treatment and resource recovery options available, transportation
systems, incident potential and resolution capabilities, and
economic considerations.

(3) (a) Any person wishing to apply to the department for a
permit to operate a hazardous waste disposal site shall first
apply for and receive a certificate of designation for the
proposed site location from the board of county commissioners, if
the site is to be in an unincorporatd area, or from the governing
body of the municipality, if the site is to be in a municipality.
The board of county commissioners or the governing body of the
municipality, as the case may be, shall grant or deny any
application for a certificate of designation within one hundred

eighty days of the filing thereof.
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(b) In considering an application for a certificate of
designation, the board of county commissioners or the governing
body of the municipality, as the case may be, shall take into
account:

(1) The ability of the applicant to comply with the health
standards and other such rules and regulations as may be
prescribed by the board;

(II) The geological and hydrological characteristics of the
site to retain hazardous wastes and provide long-term protection
of the environment, especially the protection of ground and
surface waters;

(III) The accessibility of the disposal site and facility
to potential users; factors and capabilities of local, state, and
federal agencies to minimize the risks and consequences of
hazardous waste accidents;

(1V) Economic and other factors that would affect the
viability of industry and its growth in this state;

(V) The effect that the proposed site and facility would
have on the surrounding property, taking into consideration the
types of processing to be used, population density and projected
growth, and current and projected uses and values of surrounding
property;

(VI) Recommendations by local health departments; and

(VII) The results of a public hearing on the proposed site

and facility.
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(c) A certificate of designation for a hazardous waste
disposal site issued by a board of county commissioners or the
governing body of a municipality shall not be effective until the
department issues a permit for such site in accordance with the
provisions of this section.

(4) During the period specified in any rules and
regulations promulgated pursuant to subsection (1) of this
section, any person may apply to the department for a permit to
operate a hazardous waste disposal site within the area
indicated. Such application shall contain such information on
site design and operational procedures as may be required by the
department by regulation and shall be accompanied by a copy of
the certificate of designation for the proposed site location
from the board of county commissioners or the governing body of
the municipality, as the case may be. Such application shall
also be accompanied by a fee established by the department to
offset the reasonable costs of reviewing such application.

(5) The department shall consider all applications for a
permit to operate a hazardous waste disposal site which are
submitted during the period specified 1in any rules and
regulations promulgated pursuant to subsection (1) of this
section and shall issue a permit for any site or sites which,
based upon consideration of the factors specified in subsection
(2) of this section, are the best alternative or alternatives to
satisfy the rules and regulations of the hoard. The department
shall not be required to issue a permit if in its judgment no

applicant for the area designated is sufficiently qualified.
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(6) The issuance of a permit to operate a hazardous waste
disposal site by the department shall not affect any requirement
for a certificate of designation for the disposal of nonhazardous
waste at the same site as provided in part 1 of article 20 of
title 30, C.R.S. 1973.

25-15-110. Local control of facilities - authorization by

department - allocation of fees. Upon application and a

demonstration of adequate capability and resources, the
department may enter into an agreement with a board of county
commissioners, a city and county, or a municipality within whose
jurisdiction is located one or more hazardous waste treatment,
storage, or disposal facilities for such local government to
inspect, monitor, and enforce state regulations for such
facilities and to provide necessary services for such facilities
such as fire protection, security, and road safety. The
department shall make available to any such local government a
reasonable portion of the fees deposited in the hazardous waste
service fund for conducting such functions. The application by a
local government for such authorization shall include such
information as the department may require concerning the
expertise available to or obtainable by the local government, the
manner in which the overall public interest would be better
served if the application is granted, the equipment, facilities,
and other resources required, and the costs of providing such
services. The department shall have the power to reassume any

such function granted a 1local government if it appears to the
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department that the appropriate expertise is unavailable or that
the resources provided are not appropriately applied for the
agreed purpose, or if the department and the 1local government
mutually so agree.

25-15-111. Technical assistance - coordination of hazardous

waste programs. The department shall provide technical advice to

hazardous waste generators, to owners and operators of treatment
plants, storage facilities, and disposal sites, and to counties
and municipalities 1in which such facilities may be located in
order to assure that appropriate measures are taken to protect
the public health, safety, and welfare. The department shall
also coordinate the hazardous waste program with all other
programs within the department or with other agencies of federal,
state, or Tlocal government which are concerned with hazardous
waste.

25-15-112. Injunctions. If, in the judgment of the
department, any person has engaged in or is engaging in any acts
or practices which constitute a violation of any provision of
this article or of any rule or regulation or order issued under
this article, the attorney general shall, at the request of the
department, make application to the district court for an order
enjoining such acts or practices or for an order directing
compliance with the provisions of this article and all rules,
regulations, and orders issued under this article.

25-15-113. Prohibited acts. (1) On or after January 1,

1982, no person shall treat, store, or dispose of any hazardous
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waste without having been granted a permit therefor from the
department.

(2) On or after January 1, 1982, no person shall
substantially alter any hazardous waste treatment or disposal
facility or site without first obtaining a permit from the
department therefor.

25-15-114. Civil penalties. (1) Penalties shall be

determined and collected by a court of competent jurisdiction
upon action instituted by the department for the determination
and collection of such penalty under this section and in
accordance with the following provisions:

(a) Any person who violates any order which is not subject
to a stay pending judicial review and which has been issued
pursuant to this article shall be subject to a civil penalty of

not more than dollars per day for each day

during which such violation occurs.
(b) On or after January 1, 1982, any person who violates
the provisions of section 25-15-113 shall be subject to a civil

penalty of not more than dollars per day for

each day during which such violation occurs.

25-15-115. Criminal offenses - penalties. On or after

January 1, 1982, any person who willfully, recklessly, or with
criminal negligence, as defined in section 18-1-501, C.R.S. 1973,
disposes or causes to be disposed or otherwise handled any
hazardous waste in violation of this article, any final order of

the department not stayed by court order, or any applicable
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regulation of the board so as to endanger the public health or
substantially contaminate the environment is guilty of a
misdemeanor and, upon conviction thereof, shall be punished by a

fine of not more than dollars for each day

the violation occurs, or by imprisonment in the county jail for
not more than __ months, or by both such fine and
imprisonment.  Upon conviction of a second or subsequent offense
which occurred within five years of the date of a previous
offense, the offender shall be punished by a fine of not more

than dollars for each day the violation occurs, or

by imprisonment in the county jail for not more than
months, or by both such fine and imprisonment.

25-15-116. Disposition of fines and penalties. All

receipts from penalties or fines collected under the provisions
of sections 25-15-114 and 25-15-115 shall be credited to the
general fund of the state.

25-15-117. Exemptions. (1) The provisions of this article
shall not apply to the following:

(a) Any hazardous material in the possession of a hazardous
waste generator being treated or handled as an integral part of a
standard industrial process which includes steps to neutralize
the material or otherwise render it less hazardous;

(b) Any hazardous waste controlled by a federal or state
permit or by a local government ordinance or regulation which
enforces such a federal or state permit and which is at least as

stringent as the provisions of this article;
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(c) The transportation of any hazardous material covered by
article 2.1 of title 40, C.R.S. 1973;

(d) Mining overburden wastes and fly ash, bottom ash, and
scrubber sludge resulting from the combustion of fuels, unless
specifically listed in regulations promulgated by the United
States environmental protection agency pursuant to section 3001
of the federal "Resource Conservation and Recovery Act of 1976";

(e) Agricultural wastes, including manures and crop
residues, which are returned to the soil as fertilizers or soil
conditioners;

(f) Sewage sludge from publicly owned treatment works which
is regulatd by section 405 (b) and (d) of the "Federal Water
Pollution Control Act", as amended, commonly known as the clean
water act;

(g) Hazardous waste in quantities specifically exempted by
the department by rules and regulation.

25-15-118. Evaluation - hazardous waste control program.

The department shall submit a report notifying the general
assembly prior to January 1, 1983, if there are persons who
desire to apply to the department for a permit to operate a
hazardous waste disposal site and who are qualified for such a
permit under the provisions of section 25-15-109 (5), but no
board of county commissioners or governing body of a municipality
will issue a certificate of designation to such persons. The
general assembly shall review such report and take appropriate

legislative action thereon.
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SECTION 2. Effective date. [his act shall take effect
January 1, 1981.

SECTION 3. Safety clause. The general assembly hereby

finds, determines, and declares that this act is necessary for
the 1immediate preservation of the public peace, health, and

safety.
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BILL 64
A BILL FOR AN ACT

CONCERNING TRANSPORTATION OF HAZARDOUS MATERIALS.

Bill Summary

(Note: This summary applies to this bill as introduced and
does not necessarily reflect any amendments which may be
subsequently adopted.)

Expands the present authority of the public utilities
commission to control intrastate transportation of hazardous
material by motor vehicle and to also include intrastate
transportation of hazardous materials by rail. Grants to the
public wutilities commission additional authority to control
interstate transportation of hazardous material by motor vehicle
and by rail. A1l such authority will apply only insofar as
compatible with federal law and when not creating an undue burden
on interstate commerce.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. 40-2.1-102, Colorado Revised Statutes 1973, as
amended, is amended to read:

40-2.1-102. Legislative declaration. It is declared that

the transportation of hazardous materials by motor vehicle AND BY
RAIL constitutes a potential menace to the public health, safety,
and welfare of the people of the state of Colorado. To that end,

it is the purpose of this article to require the use of all
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available practical methods to reduce and prevent accidents from
the transportation of and to control the transportation of
hazardous materials by motor vehicle throughout-this-state AND BY
RAIL, OVER THE STREETS AND HIGHWAYS AND OVER THE RAIL SYSTEM OF
COLORADO, AND SUCH CONTROL SHALL APPLY TO BOTH INTERSTATE AND
INTRASTATE TRANSPORTATION, INSOFAR AS COMPATIBLE WITH FEDERAL LAW
AND WHEN NOT CREATING AN UNDUE BURDEN ON INTERSTATE COMMERCE. It
is further declared that the prevention of accidents resulting
from and the control of transportation of hazardous materials by
motor vehicle AND BY RAIL throughout each portion of the state
are matters of statewide concern and are affected with a public
interest and that the provisions of this article are enacted in
the exercise of the police powers of this state for the purpose
of protecting the health, peace, safety, and welfare of the
people of this state.

SECTION 2. 40-2.1-103 (1), Colorado Revised Statutes 1973,
as amended, is amended to read:

40-2.1-103. Commission to promulgate rules and regulations.

(1) The commission shall promulgate rules and regulations for
the safe transportation of hazardous materials by motor vehicle
AND BY RAIL, AND SUCH RULES AND REGULATIONS SHALL BE COMPATIBLE
WITH FEDERAL LAW AND SHALL NOT CREATE AN UNDUE BURDEN ON
INTERSTATE COMMERCE.  Such rules and regulations shall be
applicable to any person who transports or ships, or who causes
to be transported or shipped, a hazardous material by motor

vehicle OR BY RAIL in the ordinary course of business in
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quantities covered by said rules and regulations. Such rules and
regulations shall define hazardous materials and may govern any
safety aspect of the transportation of hazardous materials which
the commission deems necessary or appropriate, including but not
Timited to the packing, repacking, handling, labeling, marking,
and placarding of hazardous materials and motor vehicles AND RAIL
CARS carrying hazardous materials, the qualification of drivers
of motor vehicles transporting hazardous materials, and the use
of any package or container in the transportation of hazardous
materials which is not manufactured, fabricated, marked, labeled,
maintained, reconditioned, repaired, or tested in accordance with
such rules and regulations.

SECTION 3. 40-2.1-105 (1), Colorado Revised Statutes 1973,
as amended, is amended to read:

40-2.1-105. Immobilization of wunsafe vehicles. (1) All

officers of the Colorado state patrol and investigative personnel
of the commission shall, INSOFAR AS COMPATIBLE WITH FEDERAL LAW
AND WHEN NOT CREATING AN UNDUE BURDEN ON INTERSTATE COMMERCE,
have the power to immobilize, impound, or otherwise direct the
disposition of motor vehicles OR RAIL CARS transporting hazardous
materials when the officer or investigator deems that the motor
vehicle OR RAIL CAR or the operation thereof is unsafe and when
such immobilization, impoundment, or disposition is appropriate
under or required by rules and regulations promulgated by the
commission pursuant to section 40-2.1-103.

SECTION 4. 42-4-228 (1), Colorado Revised Statutes 1973, as
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amended, is amended to read:

42-4-228. Vehicles transporting' explosives or hazardous

materials. (1) Any person operating any vehicle transporting

any explosive or hazardous material as cargo or part of a cargo
upon a highway OR ON THE RAIL SYSTEM OF COLORADO, shall, INSOFAR
AS COMPATIBLE WITH FEDERAL LAW AND WHEN NOT CREATING AN UNDUE
BURDEN ON INTERSTATE COMMERCE, at all times comply with the
provisions of this section. As used in this section, "explosive
or hazardous material" means either any substance so defined
pursuant to section 42-1-102 (26) or any substance so defined by
the public utilities commission 1in 1its vrules and regulations
promulgated pursuant to section 40-2.1-103, C.R.S. 1973.

SECTION 5. Safety clause. The general assembly hereby

finds, determines, and declares that this act is necessary for
the immediate preservation of the public peace, health, and

safety.
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BILL 65
A BILL FOR AN ACT
CONCERNING HAZARDOUS MATERIAL INCIDENTS, AND PROVIDING FOR A

STATEWIDE SYSTEM FOR THE PREVENTION THEREOF AND RESPONSE
THERETO.

Bill Summary

(Note: This summary applies to this bill as introduced and
does not necessarily reflect any amendments which may be

subsequently adopted.)

Enacts a new article in title 25, C.R.S. 1973, to provide a
statewide system for the prevention of and response to hazardous
material incidents. Defines "hazardous material incident" and
other important terms. Declares that the article is intended to
augment all other programs and authorities involved in the
prevention of and response to such incidents and that the article
shall not affect the jurisdiction or responsibilities of law
enforcement or fire-fighting personnel. Requires the state board
of health to promulgate necessary rules and regulations, and
designates the department of health to administer the article.
Requires the department of health to work with other governmental
agencies in the development of plans for the prevention of,
response to, and resolution of hazardous material incidents.
Requires the department of health to establish and maintain a
data resource center to provide technical information and advice
needed to respond to hazardous material incidents. Authorizes
the department of health to enter and inspect private property
under certain conditions for the purpose of determining dangerous
conditions and to issue appropriate orders in emergencies
involving hazardous material. Describes responsibilities for the
prevention, containment, and cleanup of hazardous material
incidents. Prohibits the transportation of extremely hazardous
materials designated by the department of health unless
notification of such transportation is provided to the
department. Authorizes the department of health to establish a
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program to receive hazardous material from individuals and
provide for the proper storage or disposal of such material.
Defines unlawful acts and prescribes criminal penalties for
violations.

Makes miscellaneous amendments to the "Colorado Disaster
Emergency Act of 1973" to emphasize the role of the division of
disaster emergency services in the prevention of and response to
emergencies involving hazardous materials.

Makes appropriations to the department of health and the
division of disaster emergency services for the implementation of
the act.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. Title 25, Colorado Revised Statutes 1973, as
amended, is amended BY THE ADDITION OF A NEW ARTICLE to read:
ARTICLE 16
Hazardous Material Incidents

25-16-101. Legislative declaration. The general assembly

finds and declares that hazardous material incidents have become
increasingly common and serious, and the provisions of this
article are therefore needed to assure the preservation of the
environment and the protection of the public health, safety, and
welfare. In enacting this article, it -is the intent of the
general assembly to designate responsibilities for the prevention
of, response to, and cleanup of hazardous material incidents. In
addition, the general assembly intends that the provisions of
this article supplement and augment all other programs and
authorities involved in the prevention of and response to such
incidents and that the department of health, in carrying out its
responsibilities under this article, coordinate its activities to

the maximum extent possible with those of other involved federal,
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state, local, and private agencies.

25-16-102. Definitions. As wused in this article, unless
the context otherwise requires:

(1) "Board" means the state board of health created by
section 25-1-103.

(2) "Department" means the department of health, created by
section 25-1-102.

(3) "Extremely hazardous material"” means any hazardous
material which, if exposed to humans, would 1likely result in
death, disabling personal injury, or serious illness because of
its quantity, concentration, or chemical characteristics.

(4) '"Hazardous material" means any material or combination
of materials of a solid, liquid, contained gaseous, or semisolid
form which, because of its quantity, concentration, natural
persistence, environmental degradability, potential for
assimilation in tissue, or toxicity, may cause or significantly
contribute to an increase in mortality or an increase in iliness,
including physical abnormality, or which poses a substantial
present or potential hazard to human health or the environment
when improperly treated, stored, transported, disposed of, or
otherwise managed.

(5) '"Hazardous material incident" means any circumstance
involving the spillage or leakage of hazardous material or any
other contamination caused by hazardous material which threatens
the environment or the health and safety of any individual other

than individuals exposed to the risks associated with hazardous
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material in the normal course of their employment.

| (6) "Person" means any individual, public or private
corporation, partnership, association, firm, trust, estate, the
state, or any department, institution, or agency thereof, any
municipal corporation, county, city and county, or other
political subdivision of the state, or any other legal entity
whatsoever which is recognized by law as the subject of rights
and duties.

(7) "Storage", when used in connection with hazardous
material, means containment, either on a temporary basis or for a
period of years, in such a manner as not to constitute disposal.

(8) "Transportation", when used in connection with
hazardous material, means the off-site movement of hazardous
material to any intermediate point or any point of storage,
treatment, or disposal.

25-16-103. Limitation. Nothing in this article shall be
construed to affect the jurisdiction or responsibilities of law
enforcement or fire-fighting forces, or of any personnel thereof,
when on active duty.

25-16-104. Board to adopt rules and regulations. The board

shall adopt all rules and regulations necessary to carry out the

purposes of this article.

25-16-105. Powers and duties of the department. (1) The

department shall have the following duties:
(a) To administer the provisions of this article in

accordance with rules and regulations adopted by the board;
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(b) To cooperate with involved local, state, and federal
agencies in the development of plans for the prevention of,
response to, and resolution of hazardous material incidents;

(c) To provide technical staff to train and advise local
and state personnel to deal with hazardous material incidents;

(d) To establish and maintain a data resource center to
provide public safety personnel with technical information and
advice needed to respond to hazardous material incidents.

(2) The department has the following powers:

(a) To conduct or cause to be conducted studies and
research with respect to the handling of hazardous materials and
the prevention of and response to hazardous material incidents;

(b) By its duly authorized representatives, to enter and
inspect any property, premises, or place in which hazardous
material 1is reasonably believed to be located in such manner to
present a threat to the public health and safety or the
environment; except that if such entry and inspection is denied
or not consented to and no emergency exists, the department is
empowered to and shall obtain from the district court for the
district in which such property, premises, or place is located a
warrant to enter and inspect any such property, premises, or
place prior to entry and inspection. The district courts of this
state are empowered to issue such warrants upon a proper showing
of the need for such entry and inspection. Any such action in a
district court shall be given precedence over all other matters

+

pending in such court. Any information relating to secret
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processes or methods of manufacture or production obtained in the
course of the inspection shall be kept confidential.

25-16-106. Responsibility for prevention of incidents -

action required upon occurrence of incident. (1) Any person

responsible for the storage, handling, or transportation of
hazardous material shall make every reasonable effort to provide
for the prevention of hazardous material incidents and a
countermeasure plan to be used in the event of a hazardous
material incident. Failure to so provide may, upon consideration
of the circumstances under which a hazardous material incident
occurs, be deemed negligence and the basis for legal action by
any person suffering injury or damage thereby or by the
department pursuant to sections 25-16-106 and 25-16-107.

(2) Upon the occurrence of a hazardous material incident,
any person responsible for the facility or vehicle by which the
incident occurs shall take immediate action to contain, remove,
or nullify the effects of the hazardous material incident which
threaten the environment or the public health and safety. Such
person shall also immediately notify the appropriate authorities.

25-16-107. Hazardous material incidents endangering public

health. (1) Whenever the department determines, after
investigation, that any person is either engaging in any activity
involving hazardous material which constitutes a clear, present,
and immediate danger to the public health and safety or the
environment or that any such activity, if permitted to continue

unabated, will result in a condition of clear, present, and
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immediate danger to the public health and safety or the
environment, the department may:

(a) Issue a wrilten cease and desist order to said person
requiring immediate discontinuance of such activity, and, upon
receipt of such order, such person shall immediately discontinue
such activity; or

(b) Apply to any district court of this state for the
district in which the said activity is occurring for a temporary
restraining order, temporary injunction, or permanent injunction,
as provided for in the Colorado rules of civil procedure. Any
such action in a district court shall be given precedence over
all other matters pending in such district court. The
institution of such injunction proceedings by the department
shall confer upon said district court exclusive jurisdiction to
determine finally the subject matter of the proceeding; or

(c) Both issue such a cease and desist order and apply for
any such restraining order or injunction.

(2) (a) Whenever the department determines, after
investigation, that a hazardous material incident has occurred
which constitutes a clear, present, and immediate danger to the
public health and safety or the environment or that any activity
involving hazardous material, if permitted to continue unabated,
will result in a condition of clear, present, and immediate
danger to the public health and safety or the environment and
that the procedures available to the department under subsection

(1) of this section will not adequately protect the public or the
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environment, the department shall have the authority to issue
such orders for the protection of the public health and safety or
the environment as may be appropriate, including orders to lay an
embargo upon or impound hazardous material in the possession of
any person.

(b) Any person against whom an emergency order 1is issued
pursuant to this subsection (2) shall be entitled to an immediate
hearing as provided in section 24-4-105 (12), C.R.S. 1973.

25-16-108. Responsibility for cleanup - clean-up orders -

restraining orders and injunctions - recovery of public funds

expended. (1) In the event of a hazardous material incident,
the person responsible for the facility or vehicle by which the
incident occurs shall be responsible for the containment and
cleanup of the effects of the hazardous material incident.

(2) The department may issue orders to any person to clean
up any hazardous material which he, his employee, or agent has
spilled or otherwise deposited as the result of a hazardous
material incident. The department may alsc request the district
attorney to proceed and take appropriate action under sections
16-13-305 and 16-13-307 to 16-13-315 or section 18-4-511, C.R.S.
1973.

(3) In the event that any person fails to comply with a
clean-up order that is not subject to a stay pending
administrative or judicial review, the department may apply to
the district court for the district in which the hazardous

material incident occurred for a temporary restraining order,
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preliminary injunction, or permanent injunction to prevent any
further or continued violation of such order. In any such
action, the final findings of the department, based upon evidence
in the record, shall be prima facie evidence of the facts found
therein. The institution of such injunction proceeding by the
department shall confer upon the district court exclusive
jurisdiction to determine finally the subject matter of the
proceeding.

(4) In the event that any person fails to comply with a
clean-up order, or in the event no such order is practicable, the
department may take whatever steps it deems necessary to provide
for the cleanup of the hazardous material. If such cleanup
involves the use of public funds, the department shall arrange
for the recovery of such public funds from the persons
responsible, including bringing suit in a court of appropriate
jurisdiction.

25-16-109. Extremely hazardous material - notification of

transportation required. The transportation within this state of

any extremely hazardous material designated by the department
pursuant to this section is prohibited unless notification of
such transportation is provided to the department. The board, by
rule and regulation, shall designate specific types and amounts
of extremely hazardous material requiring such notification and
shall specify the content and manner of such notification.

25-16-110. Disposal service. The department may establish

a program to receive hazardous material from individuals and
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provide for the proper storage or disposal of such material. The
department may impose a reasonable fee for such service to
recover the actual cost thereof.

25-16-111. Prohibited acts - penalties. (1) Any person

who violates any provision of this article, any rule or
regulation promulgated by the board pursuant to this article, or
any emergency order, cease and desist order, or clean-up order
issued by the department pursuant to this article which is final
and not stayed by court order is guilty of a misdemeanor and,
upon conviction thereof, shall be punished by a fine of not less
than dollars nor more than dollars, or by
imprisonment in the county jail for not more than __ months,
or by both such fine and imprisonment.

(2) Any person who willfully, recklessly, or with criminal
negligence, as defined in section 18-1-501, C.R.S. 1973, causes
or significantly contributes to the occurrence of a hazardous
material incident is guilty of a misdemeanor and, upon conviction
thereof, shall be punished by a fine of not less than
dollars nor more than dollars, or by imprisonment in
the county jail for not more than __ months, or by both such
fine and imprisonment.

SECTION 2. 28-2-103 (1), Colorado Revised Statutes 1973, as
amended, is amended, and the said 28-2-103 is further amended BY
THE ADDITION OF A NEW SUBSECTION, to read:

28-2-103. Definitions. (1) "Disaster" means occurrence or

imminent threat of widespread or severe damage, injury, or loss
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of life or property resulting from any natural or man-made cause,
including but not 1limited to fire, flood, earthquake, wind,
storm, wave action, o0il spill or other water contamination
requiring emergency action to avert danger or damage, HAZARDOUS
MATERIAL SPILLAGE OR LEAKAGE OR OTHER CONTAMINATION REQUIRING
EMERGENCY ACTION TO AVERT DANGER OR DAMAGE, volcanic activity,
epidemic, air pollution, blight, drought, infestation, explosion,
civil disturbance, or hostile military or paramilitary action.

(1.5) ‘"Hazardous material" means any material or
combination of materials of a solid, liquid, contained gaseous,
or semisolid form which, because of its quantity, concentration,
natural persistence, environmental degradability, potential for
assimilation in tissue, or toxicity may cause or significantly
contribute to an increase in mortality or an increase in illness,
including physical abnormality, or which poses a substantial
present or potential hazard to human health or the environment
when improperly treated, stored, transported, disposed of, or
otherwise managed.

SECTION 3. 28-2-104 (3), Colorado Revised Statutes 1973, s
amended to read:

28-2-104. The governor and disaster emergencies.

(3) There is hereby created a governor's disaster emergency
council (referred to in this part 1 as the "council"), consisting
of not less than five SEVEN nor more than nine members. The
attorney general and the executive directors of the following

departments shall be members: Administration, HEALTH, highways,
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local affairs, military affairs, and natural resources. The
additional members, if any, shall be appointed by the governor
from among the executive directors of the other departments. The
governor shall serve as chairman of the council, and a majority
shall constitute a quorum. The council shall meet at the call of
the governor and shall advise the governor and the director of
the division of disaster emergency scrvices on all matters
pertaining to the declaration of disasters and the disaster
response and recovery activities of the state government.
However, nothing in the duties of the council shall be construed
to limit the authority of the governor to act without the advice
of the council when the situation calls for prompt and timely
action when disaster threatens or exists.

SECTION 4. 28-2-105 (6), Colorado Revised Statutes 1973, as
amended, is amended BY THE ADDITION OF A NEW PARAGRAPH to read:

28-2-105. Division of disaster emergency services.

(6) (e.5) Assure, in cooperation with involved local, state, and
federal agencies, that regular training and educational programs
are conducted for the purpose of preventing and reducing the
impact of accidents involving hazardous materials.

SECTION 5. Appropriation. (1) There is hereby

appropriated, out of any moneys in the state treasury not
otherwise appropriated, to the department of health, for the
fiscal year beginning July 1, 1980, the sum of dollars
($ ), or so much thereof as may be necessary, for the

implementation of this act.
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(2) There is hereby appropriated, out of any moneys in the
state treasury not otherwise appropriated, to the division of
disaster emergency services, for the fiscal year beginning July
1, 1980, the sum of dollars ($ ), or so much
thereof as may be necessary, for the implementation of this act.

SECTION 6. Effective date. This act shall take effect July

1, 1980.

SECTION 7. Safety clause. The general assembly hereby

finds, determines, and declares that this act is necessary for
the immediate preservation of the public peace, health, and

safety.
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