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SUMMARY OF COMMITTEE RECOMMENDATIONS 


The purpose o f  the Senate Committee on Jud ic iary  was threefold:  
1) t o  determine i f  any malfeasance o r  improper conduct occurred on the 
p a r t  o f  invest igators,  attorneys, o r  other pub l ic  o f f i c i a l s  associated 
w i t h  the Organized Crime S t r i ke  Force (OCSF) ; 2) t o  determine what 
worked wel l  and what worked poor ly i n  the operation o f  the OCSF and t o  
f i nd  out  why the OCSF was disbanded by the at torney general i n  March 
o f  t h i s  year; and 3) t o  determine the best method o f  res t ruc tu r ing  the 
OCSF, i f  necessary, i n  order t h a t  the u n i t  could funct ion more 
e f fec t i ve ly  i n  the fu tu re  and avoid whatever problems have occurred i n  
the past. 

With these purposes i n  mind, the committee heard testimony from 
approximately f i f t y  ind iv idua ls  during twelve meetings. 

The committee concluded t h a t  the primary reason f o r  the 
disbandment of the OCSF was the lack  o f  leadership on the pa r t  o f  the 
at torney general who was u l t ima te l y  responsible f o r  the d i r ec t i on  o f  
the a c t i v i t i e s  o f  the OCSF. This lack o f  leadership was exh ib i ted by 
f a i l  ure t o  adequately resolve the personnel and management problems 
which ex is ted w i t h i n  the in te rna l  organizat ion o f  the OCSF. This lack 
o f  leadership resu l ted i n  poor morale w i t h i n  the organization, caused 
an appearance o f  various c o n f l i c t s  o f  i n t e res t  w i t h i n  the un i t ,  
created a lack o f  c r e d i b i l i t y  o f  the un i t ,  and eventual ly  caused o r  
contr ibuted t o  the demise and disbandment o f  the OCSF. These problems 
could have been overcome w i t h  e f f e c t i v e  leadership on the pa r t  o f  the 
at torney general . 

The committee recommends t h a t  the OCSF be continued t o  provide a 
statewide e f f o r t  t o  invest igate,  prosecute, and prevent organized 
cr imina l  a c t i v i t y  i n  the s ta te  o f  colorado. A statewide e f f o r t  i s  
necessary t o  br ing cr imina l  and other sanctions t o  bear on the 
unlawful a c t i v i t i e s  o f  those engaged i n  organized crime. 

The co rn i t t ee  recornends t ha t  the General Assembly consider and 
enact l e g i s l a t i o n  t o  s t a t u t o r i l y  create the OCSF. Such l e g i s l a t i o n  
should i n c l  ude the f o l  lowing concepts and provisions: 

-	 the OCSF be reestabl ished and restructured w i t h i n  the Of f i ce  o f  
Attorney General. 

-	 the goals and object ives o f  the OCSF be s p e c i f i c a l l y  stated and 
the term "organized crime" be s p e c i f i c a l l y  defined. 

-	 the OCSF be given statewide j u r i s d i c t i o n  and be provided w i th  
i n t e r s ta te  j u r i s d i c t i o n  t o  the maximum extent  possible under the 
const i tu t ion.  

-	 the at torney general be permitted t o  cont ract  w i th  loca l  d i s t r i c t  
attorneys and pol i c e  departments f o r  prosecutors and 
invest igators.  



-	 tk advfsory board EM abol tsheb. 

-	 tk X S F  be reviewed under the 'Sunset tawYa t  the end o f  three 
years and then every six  yews Ehercabtet, 



INTRODUCTION 


On March 22, 1982, the Senate J u d i c i a r y  Committee conducted a 
hear ing  on a proposal by t he  D i v i s i o n  o f  Cr iminal  J u s t i c e  o f  t he  
Department o f  Local A f f a i r s  t o  t r a n s f e r  the Colorado Organized Crime 
S t r i k e  Force (OCSF) 'from t h e  O f f i c e  o f  the  At to rney  General t o  the 
Colorado Bureau o f  I n v e s t i g a t i o n  (CBI) under t h e  Department o f  Local 
A f f a i r s .  A t  about t h i s  same pe r i od  o f  t ime i t  was learned t h a t  t h e  
a t t o rney  general had issued orders t o  d iscont inue the  operat ions o f  
t he  OCSF. The disbandment o f  t he  OCSF, the  o n l y  s tate-wide law 
enforcement agency respons ib le  f o r  i n v e s t i g a t i n g  l a r g e  d r u g - t r a f f i c  
cases and o ther  organized c r i m i n a l  a c t i v i t y ,  du r i ng  the  middle o f  t h e  
f i s c a l  year  and a t  a  t ime when organized c r i m i n a l  a c t i v i t y  i s  a t  an 
a l l  t ime high, r a i s e d  a number o f  quest ions which warranted f u r t h e r  
hearings. F i r s t ,  t h e r e  were a number o f  rumors o r  suspic ions 
c i r c u l a t i n g  t h a t  t h e r e  may have been p o t e n t i a l  ma1 feasance o r  improper 
conduct on t h e  p a r t  o f  p u b l i c  o f f i c i a l s  invo lved  w i t h  the  opera t ion  o f  
t he  OCSF. Secondly, r e p o r t s  were c i r c u l a t i n g  t h a t  t h e  OCSF had n o t  
worked very  we1 1 i n  recent  years, t h a t  i n t e r n a l  p e r s o n a l i t y  c o n f l i c t s  
had hampered the  e f f ec t i veness  o f  t h e  u n i t ,  and t h a t  these c o n f l i c t s  
l e d  t o  the  disbandment o f  the  u n i t .  Also, t he  committee learned t h a t  
budgetary r e s t r a i n t s  w i t h i n  t h e  O f f i c e  o f  the  At to rney  General l e d  t o  
t he  reduc t i on  o f  the  a c t i v i t i e s  o f  t he  OCSF a t  t h e  d i r e c t i o n  o f  t he  
a t t o r n e y  general. Th i rd l y ,  the  proposal t o  t r a n s f e r  t h e  OCSF t o  the  
CBI was presented t o  t he  committee and t h e  General Assembly f o r  
cons ide ra t i on  and act ion.  

On A p r i l  12, t he  senate adopted Senate Resolut ion No. 10 which 
al lowed the  committee t o  subpoena witnesses, e i t h e r  w i t h  o r  w i t hou t  
documents, t o  a i d  i n  the  i nqu i r y .  Hearings were then he ld  on A p r i l  
14, 15, 16, and 22. Another hear ing was he ld  on May 24, t he  date o f  
adjournment. A1 so on May 24, the  senate adopted Senate Resolut ion No. 
11 which requested t h e  L e g i s l a t i v e  Council t o  appo in t  t he  members o f  
t h e  Senate J u d i c i a r y  Committee t o  a c t  as a committee dur ing  the  
l e g i s l a t i v e  i n t e r i m  t o  con t inue the  i n q u i r y  i n t o  t he  OCSF. Th is  
r e s o l u t i o n  was approved by the  L e g i s l a t i v e  Council a t  the  May 25 
meeting. As a L e g i s l a t i v e  Council i n t e r i m  comnittee, t he  Senate 
J u d i c i a r y  Committee has he ld  hearings on June 8, 18, and 28, J u l y  8, 
August 12, and October 7. 

Purpose o f  hearings. The purpose o f  these hear ings was: 1)  t o  
determine i f  any malfeasance o r  improper conduct occurred on the p a r t  . . 
o f  i n v e s t i g a t o r <  a t to rneys ,  o r  o the r  pub1 i c  o f f i c i a l s  associated w i t h  
t he  OCSF; 2 )  t o  determine what worked we l l  and what worked p o o r l y  i n  
t he  opera t ion  of t he  OCSF and t o  f i n d  ou t  why the  OCSF was disbanded 
by the  a t t o rney  general ;  and 3 )  t o  determine the  bes t  method of 
r e s t r u c t u r i n g  the  OCSF, i f  necessary, i n  order  t h a t  the  u n i t  could 
f unc t i on  more e f f e c t i v e l y  i n  t h e  f u t u r e  and avoid whatever p rob l  ems 
have occurred i n  t he  past. 

With these purposes i n  mind, the  committee heard test imony from 
approx imate ly  f i f t y  i n d i v i d u a l s  dur ing  twelve meetings. The commi t t e e  



background r e p o r t  and the  commi t t e e  f i n d i n g s  and recommendations  a r e  
presented be1 ow. 

HISTORY OF ORGANIZED CRIME STRIKE FORCE 

The f i r s t  formal o rgan i za t i on  t o  s p e c i a l i z e  i n  organized c r ime 
i n v e s t i g a t i o n  and prosecut ion  was t h e  Denver D i s t r i c t  A t to rney ' s  
Organized Crime U n i t  (DAOCU). Establ ished i n  J u l y  1969, i t  cons is ted  
o f  a  deputy d i s t r i c t  a t to rney ,  f i v e  i n v e s t i g a t o r s ,  one accountant and 
a secretary.  It a l s o  r e l i e d  on t h e  resources and ass is tance o f  t h e  
I n t e l  1  igence Bureau o f  t h e  Denver Pol i c e  Department. The u n i t s  
i n itia1 a c t i v i t i e s  centered on gambl ing, loansharking, tax  law 
v i o l a t i o n s ,  and the  i n f i l  t r a t i o n  o f  l e g i t i m a t e  businesses. 

S ta te  e f f o r t s  a t  combating organized crime, p a r t i c u l a r l y  by t h e  
Colorado Bureau o f  I n v e s t i g a t i o n  (CBI) , were ext remely 1 i m i t ed  p r i o r  
t o  1970. Th is  was p r i m a r i l y  due t o  t he  l a c k  o f  a  d i r e c t  charge by t h e  
governor o r  the  l e g i s l a t u r e  i n  t h i s  regard. Th is  s i t u a t i o n  was 
somewhat remedied by Governor Love i n  September, 1970, when he issued 
an execut ive  o rder  d i r e c t i n g  the  CBI t o  "... undertake the  
i n v e s t i g a t i o n  o f  suspected organized c r i m i n a l  a c t i v i t y  i n  the  s t a t e  o f  
Colorado .. . and t o  b r i n g  t o  t he  a t t e n t i o n  o f  the appropr ia te  
prosecut ing o f f i c i a l s  any v i o l a t i o n s  o f  s t a t e  law d isc losed by such 
inves t iga t ions . "  Dur ing t h e  1971 l e g i s l a t i v e  session, t he  general 
assembly enacted l e g i s l a t i o n  charging the  CBI "...w i t h  t h e  
responsi  b i l  ity t o  i n v e s t i g a t e  organized cr ime which cu ts  across 
j u r i s d i c t i o n a l  boundaries o f  l o c a l  law enforcement agencies, sub jec t  
t o  the  p r o v i s i o n s  o f  s e c t i o n  24-32-410 ( t h e  c i t e d  sec t i on  s t a t e s  t h a t  
CBI a u t h o r i t y  does n o t  usurp o r  supercede i n  any way the  powers o f  
l o c a l  law enforcement a u t h o r i t i e s ) . "  A lso i n  1971 t h e  l e g i s l a t u r e  
passed a law which pe rm i t t ed  the  empanel i n g  o f  s ta tewide  grand j u r i e s .  
P r i o r  t o  1971 Colorado grand j u r i e s  had o n l y  county-wide j u r i s d i c t i o n .  
For t h a t  reason prosecutors were s e r i o u s l y  hampered because organized 
cr ime a c t i v i t i e s  o f  t en  crossed county boundaries. Under the  newly 
enacted law i n  1971, t h e  c h i e f  judge o f  any d i s t r i c t  cour t ,  f o r  good 
cause shown, can empanel a s ta tewide  grand j u r y  a t  t h e  request  o f  t he  
a t t o r n e y  general. I n  compliance w i t h  t h e  execut ive  o rder  and t h e  new 
l e g i s l a t i o n ,  t h e  CBI began i n v e s t i g a t i n g  organized cr ime on a 
s tatewide basis.  

I n  1972, the  CBI cons is ted  o f  one agent i n  charge, n i n e  agents, 
one organized cr ime s p e c i a l i s t  and two secre ta r ies .  Operat ing 
independent o f ,  b u t  i n  c l ose  cooperat ion w i t h  the  CBI, was the  
a t t o r n e y  general  I s  Organized Crime Prosecut ion Unit .  This  u n i t  
cons is ted  o f  one f u l l - t i m e  prosecutor ,  a  ha1 f - t ime  law c l e r k  and two 
secre ta r ies .  Some ass is tance was prov ided t o  t he  u n i t  by o t h e r  
a s s i s t a n t  a t t o rneys  general. During 1971 and 1972 a verbal  agreement 
e x i s t e d  between the  Denver and s t a t e  organized cr ime u n i t s  which 
a l lowed Denver a u t h o r i t i e s  t o  have exc lus i ve  j u r i s d i c t i o n  w i t h i n  the  
City and County. CBI and a t to rney  general e f f o r t s  focused on t h e  
o t h e r  62 count ies. Federal funding ass is tance was being prov ided t o  



bo th  s t a t e  and Denver u n i t s .  Also i n  1972, t he  i n v e s t i g a t i v e  
c a p a b i l i t i e s  o f  the  DAOCU were enhanced by the  i nco rpo ra t i on  o f  t h e  
Special  Narco t ics  U n i t  (SNU) o f  t he  Denver Pol i c e  Department. 

During the  l a t t e r  p a r t  o f  1972, Denver and s t a t e  a u t h o r i t i e s  
recognized t h e  dupl i c a  t i o n  o f  e f f o r t  by t h e i r  respect ive  organized 
cr ime un i t s .  It was apparent t h a t  organized crime i n  Denver had 
contac ts  i n  o the r  p a r t s  o f  the  s t a t e  and v i c e  versa. Since the  cr ime 
crossed boundaries, i t  was essen t i a l  t h a t  t h e  law enforcement agencies 
n o t  be hampered by j u r i s d i c t i o n a l  boundaries. For t h a t  reason, t he  
"Cooperative S t r i k e  Force on Organized Crime" was formed on January 1, 
1973. It consis ted o f  t he  f o l l o w i n g  u n i t s :  DAOCU, Denver P o l i c e  
I n t e l  1  igence Bureau, CBI I s  I n v e s t i g a t i o n  Uni t ,  the  At torney General I s  
Prosecut ion Uni t ,  and the  Special Narco t ics  Uni t .  

I n  accordance w i t h  p rov i s ions  o f  a  LEAA g ran t  and t o  a s s i s t  t h e  
s t r i k e  f o r c e  i n  d e f i n i n g  i t s  ob jec t ives ,  Governor Love es tab l ished by 
execut ive  order  t he  Organi zed Crime Advisory Council . One problem 
r e a d i l y  i d e n t i f i e d  by the  adv isory  counc i l  was the  fragmented funding 
nature  o f  Colorado's organized cr ime enforcement e f f o r t .  For example, 
du r ing  1971 f o u r  organizat ions,  i.e., Department o f  Law, CBI, Denver 
Po l i ce  Department, and Denver D i s t r i c t  Attorney, were r e c e i v i n g  monies 
t o  combat organized cr ime through seven d i f f e r e n t  LEAA grants. I n  the  
op in ion  o f  t he  adv isory  counc i l ,  t h i s  fragmented funding and t h e  
r e s u l t i n g  complex i t ies  o f  g ran t  a d m i n i s t r a t i o n  requ i red  an i n o r d i n a t e  
amount of s t a f f  time. 

P a r t  o f  t he  problem was remedied i n  December, 1972, when the  
Denver d i s t r i c t  a t t o rney  t r a n s f e r r e d  h i s  OCU and i t s  support ing g ran t  
t o  the  Denver P o l i c e  Department. That a c t i o n  was fo l lowed i n  e a r l y  
1973 by the  Denver p o l i c e  r e c e i v i n g  two grants t o  support the  e f f o r t s  
o f  the cooperat ive s t r i k e  force. The f i n a l  s tep  i n  u n i f y i n g  the  
s t a t e ' s  organized cr ime enforcement e f f o r t  occurred on October 1, 
1973. A t  t h a t  t ime the  a t to rney  general assumed r e s p o n s i b i l i t y  fo r  
a l l  organized cr ime grants. This  represented the  beginning of a 
u n i f i e d  a t tack  on organized cr ime by s t a t e  and l o c a l  a u t h o r i t i e s  under 
the  aegis o f  the  a t to rney  general. The a t tack  remained a  cooperat ive 
one i n  t h a t  s t r i k e  f o r c e  personnel were fu rn ished by var ious agencies. 
For example, t he  OCSF i n  1974 consis ted o f  f i v e  at torneys,  one l e g a l  
research c l e r k ,  one CPA, four teen i n v e s t i g a t o r s  and f o u r  c l e r i c a l  
employees. Three o f  t h e  a t to rneys  were fu rn ished by the  a t to rney  
general and two by the  Denver d i s t r i c t  a t torney.  The i n v e s t i g a t i v e  
fo rce  consis ted o f  t he  fo l l ow ing :  

-- e i g h t  Denver pol  i c e  de tec t ives .  

-- fou r  CBI agents. 

-- one Je f fe rson  County deputy s h e r i f f .  

-- one La kewood po l  i c e  agent. 



By 1981 t h e  OCSF was s t i l l  a  coopera t ive  venture. It then 
cons is ted  o f  f o u r  1  awyers, t h r e e  i n v e s t i g a t o r s  and f o u r  c l e r i c a l  
s t a f f ,  a l l  o f  whom were funded by the  s tate.  A d d i t i o n a l l y ,  t h e  CBI 
and s t a t e  p a t r o l  f u rn i shed  one i n v e s t i g a t o r  each. The i n v e s t i g a t i v e  
s t a f f  was f u r t h e r  supplemented by the  f o l l o w i n g  departments, who 
fu rn ished e ighteen i n v e s t i g a t o r s  a t  no c o s t  t o  t he  s ta te :  

-- Denver pol  i c e  

-- Pueblo po l  i c e  

-- Colorado Springs pol  i c e  
-- Arvada po l  i c e  

-- Aurora po l  i c e  
-- Northglenn po l  i c e  
-- Grand Junc t i on  p o l i c e  
-- Je f fe rson  County s h e r i f f  
-- El Paso s h e r i f f  

F inanc ia l  suppor t  f o r  Colorado's a t t a c k  on organized cr ime has 
come from numerous sources. Between 1970 and 1977 the  federa l  
government through LEAA prov ided over $1,800,000 i n  g ran t  ass is tance 
t o  t h e  e f f o r t .  During t h a t  same t ime frame, s t a t e  and l o c a l  match 
d o l l a r s  amounted t o  over  $650,000. However, t he  l o c a l  f i g u r e  does no t  
i nc lude  the  s a l a r i e s  o f  i n v e s t i g a t o r s  con t r i bu ted  by l o c a l  p o l i c e  t o  
t h e  var ious  organized cr ime u n i t s .  Since 1978, the  OCSF has been 
s t a t e  funded, except f o r  l o c a l  l y  con t r i bu ted  i nves t i ga to rs .  During 
f i s c a l  years 1978 and 1979 the  OCSF received annual app rop r i a t i ons  of 
j u s t  over  $416,000. The a p p r o p r i a t i o n  rose  t o  $443,322 i n  f i s c a l  year  
1980 and was supplemented by a $64,000 g r a n t  from the  federa l  
government. 

By January, 1981, t h e  OCSF was s t a f f e d  by members from n ine  
p a r t i c i p a t i n g  agencies, i n c l u d i n g  t h e  O f f i c e  o f  At torney General, the  
po l  i c e  departments o f  Denver, Colorado Springs, Pueblo, Grand 
Junct ion,  and Aurora, t h e  s h e r i f f ' s  o f f i c e s  o f  Je f fe rson and Boulder 
Counties, and t h e  CBI. Personnel assigned t o  t he  OCSF cons is ted  o f  
twenty- three i n v e s t i g a t i v e  o f f i c e r s  o f  var ious  ranks, f o u r  a s s i s t a n t  
a t to rneys  general and f o u r  and one-hal f  suppor t  s t a f f .  The OCSF was 
funded approx imate ly  one-hal f  by s t a t e  funds ( f o r  t he  employees o f  t h e  
a t t o r n e y  general ' s o f f  i ce ,  o the r  c o n t r i b u t e d  s t a t e  employees, and 
opera t ion  expenses) and one-hal f  by t he  con t r i bu ted  s a l a r i e s  o f  
o f f i c e r s  o f  t he  var ious  p a r t i c i p a t i n g  p o l i c e  agencies. 

Accompl is  hmen ts  o f  OCS F 

I n  o rder  t o  o b t a i n  a b e t t e r  p i c t u r e  o f  OCSF's accomplishments and 
those o f  i t s  predecessors, a  rev iew was conducted by t h e  D i v i s i o n  o f  
Cr iminal  J u s t i c e  o f  f i f t e e n  LEAA gran ts  which supported organized 
cr ime enforcement e f f o r t s .  The q u a r t e r l y  and f i n a l  r epo r t s  f o r  these 
grants,  which document how g r a n t  funds were u t i l i z e d ,  were reviewed 
and analyzed. The f i n d i n g s  o f  t h e  D i v i s i o n  o f  Cr im ina l  J u s t i c e  were 
repo r ted  i n  an A p r i l  , 1982, pub1 i c a t i o n  "Combating Organized Crime i n  
Colorado, 1969 t o  Present" and are  se t  f o r t h  below: 



Between 1970 and 1977: 

. 	Over 80 a r r e s t s  were made on gambling charges. A 1975 
i n v e s t i g a t i o n  (Operat ion L i t t l e  House) i nd i ca ted  t h a t  $5 
m i l l i o n  i s  be t  annual ly  i n  Denver and about $2 m i l l i o n  i n  
Pueblo. It was est imated t h a t  10 percent o f  these 
amounts a re  p r o f i t s  f o r  organized crime. 

. 	Over 100 a r res ts  were made on dangerous drug charges and 
over 50 on mari juana charges. OCSF est imates p lace the  
s t r e e t  value o f  t he  conf isca ted drugs a t  over $16 
m i l  1  ion. 

The OCSF has a l so  been involved i n  numerous inves t iga t i ons  
o f  o f f i c i a l  cor rupt ion .  These inves t iga t i ons  were conducted 
throughout the  state.  The f o l l o w i n g  are some examples o f  
OCSF e f f o r t s  t o  i n v e s t i g a t e  a1 1  eged o f f i c i a l  co r rup t ion  
(whi 1  e  each o f  these inves t iga t i ons  d i d  no t  necessar i l y  
confirm actua l  c r i m i n a l  conduct, they d i d  requ i re  major 
i n v e s t i g a t i v e  e f f o r t s  by the  OCSF). 

Pueblo County s h e r i f f  convicted o f  fe lony  t h e f t  and 
conspiracy i n  1974. 

I n v e s t i g a t i o n  o f  cor rupt ion ,  t h e f t  and na rco t i cs  
t r a f f i c k i n g  by Canon City pr ison o f f i c i a l s  i n  1973. 

Pueblo pol i c e  o f f i c e r  -- b r i b e r y  and t i c k e t  f i x i n g  i n  
1972. 

B r ibe ry  o f  c e r t a i n  c i t y  o f f i c i a l s  by Consolidated Labs o f  
Commerce City i n  1973. 

I n v e s t i g a t i o n  o f  Lake County s h e r i f f  i n  1974. 

Corrupt ion i n  Grand Junct ion  Pol i c e  Department i n  1974. 

I n v e s t i g a t i o n  o f  S ta te  Treasurer 's  payment o f  i n t e r e s t  t o  
highway cont rac tors  i n  1975. 

I n v e s t i g a t i o n  o f  Denver p o l i c e  o f f i c e r ' s  involvement i n  
drug sales i n  1974. 

I n v e s t i g a t i o n  o f  a1 1  eged kickbacks t o  the  Colorado Racing 
Commission i n  1974. No substant ive evidence was found. 
(September 30, 1974 Q u a r t e r l y  Report, OCSF) 

An i n v e s t i g a t i o n  o f  a l leged impropr ie t ies  i n  the  Colorado 
Insurance Commission i n  August 1976. 

Involvement o f  an a s s i s t a n t  d i s t r i c t  a t to rney  and t h e  
c i t y  a t to rney i n  a  T e l l u r i d e  drug r i n g  i n  1975. 



. Embezzlement by a  reg iona l  c r im ina l  j u s t i c e  planner i n  
1977. 

. 	I n v e s t i g a t i o n  o f  a l leged improper expense charges by the  
La P la ta  County s h e r i f f  i n  1974. 

The movement o f  organized cr ime i n t o  the  business community 
has been i d e n t i f i e d  by the  OCSF i n  a number o f  i t s  
i nves t i ga t i ons .  Some examples o f  those i n v e s t i g a t i o n s  a re  

f01 1  ows : 

20 major f i r e s  i n  non-union cons t ruc ted  condominiums i n  
1972. 

Organized cr ime t i e s  w i t h  the  U.S. Sweepstakes 
Corporat ion and i t s  e f f o r t s  i n  1972 t o  g e t  a  l o t t e r y  
proposal on the  s t a t e  b a l l o t .  

Stock f raud scheme lead ing  t o  th ree  a r r e s t s  i n  1974. 

1974 s t a t e  grand j u r y  i n v e s t i g a t i o n s  o f  p r o f i t  skimming 
from l e g i t i m a t e  businesses and t h e  launder ing o f  funds. 

Weld County nurs ing  home ind ic tment  f o r  f e lony  t h e f t  i n  
1974. 

A $30,000 attempted f raud scheme aga ins t  the  A l l i a n c e  
Mutual Insurance Company i n  1975. 

Coordinat ion w i  t h  the  Revenue Department on 1  iquor  
1  icense revocat ion  i n  1975. 

I n v e s t i g a t i o n  o f  t rash-haul ing p rac t i ces  i n  Je f fe rson  
County i n  1973 and the  i n f i l t r a t i o n  o f  l e g i t i m a t e  
businesses. 

A 1973 i n v e s t i g a t i o n  o f  m u l t i p l e  ownership o f  several 
Denver res tau ran ts  and clubs. 

A 1975 case i n v o l v i n g  the  i n t e r s t a t e  t r a n s p o r t  o f  forged 
secu r i t i es .  

1975 i n v e s t i g a t i o n s  o f  bankruptcy scams i n  organized 
c r  ime-owned cons t ruc t i on  businesses. 

Corrupt  p rac t i ces  and e x t o r t i o n  i n v o l v i n g  a pub1 i c  
u t i l i t y  company i n  1975. 

Paper-recycl ing p l a n t  arson i n v o l v i n g  one death and 
$700,000 i n  damages i n  1975. 

Hal Levine murder case i n  1975 and the  attempted takeover 
o f  h i s  business i n te res ts .  



. 	I l l e g a l  ca rn i va l  operat ions i n  the 1976 State F a i r  
i n v o l v i n g  21 a r r e s t s  and $10,000 seized. 

. An August 1976 attempt by organized crime t o  buy an 
insurance company. 

. A 1976 i n v e s t i g a t i o n  o f  the  Emprise Corporat ion -- i t s  
organized cr ime t i e s  and i t s  con t ro l  over major 
pari-mutual horse t r a c k  o u t l e t s  i n  the  state. (December 
76 Q u a r t e r l y  Report, OCSF.) 

. A 1976 i n v e s t i g a t i o n  o f  major land frauds i n  southern 
Col orado. 

. Advance fee swindles and loan f raud schemes against  
several Denver banks i n  1976. 

As evidenced by the  preceding p a r t i a l  l i s t i n g  o f  OCSF 
i n v e s t i g a t i o n s  and prosecutions, the  organized c r im ina l  
element i n  Colorado i s  n o t  l i m i t i n g  i t s e l f  t o  gambl i n g  and 
drug operations. Rather i t  permeates a l l  facets  o f  1 i f e  i n  
the  state.  I n  t h a t  money i s  the  gu id ing  and c o n t r o l l i n g  
f a c t o r  i n  organized cr ime dec is ion  making, i t  i s  r e a d i l y  
apparent t h a t  any personal , business o r  pol i t i c a l  aspect o f  
Colorado 1 i f e  i s  suscept ib le  t o  organized crime i n f i l t r a t i o n  
and manipulat ion. 

PROBLEMS WITH THE ORGANIZED CRIME STRIKE FORCE 

I n  l a t e  1981, the  a t to rney  general sought a review and ana lys is  
o f  t he  operat ions o f  t he  OCSF from an outside, independent source. 
Chief Deputy Denver D i s t r i c t  Attorney Richard Spriggs agreed t o  
conduct such a review and performed t h i s  func t i on  i n  December 1981 and 
January 1982. An o ra l  r e p o r t  was submitted t o  the  a t to rney general i n  
January 1982 and a w r i t t e n  reconst ruc t ion  o f  t he  ora l  r e p o r t  was 
submitted t o  the  committee on J u l y  1, 1982. Mr. Spriggs i d e n t i f i e d  
several l ega l  and admin i s t ra t i ve  problems w i t h  the OCSF which are 
reviewed be1 ow. 

Legal Probl ems 

Lack o f  s t a t u t o r y  au tho r i t y .  There i s  no s t a t u t o r y  basis f o r  the 
exis tence o f  t he  OCSF. It.i s  ad hoc u n i t  formed by the var iousan --
p a r t i c i p a t i n q  aqencies. Since i t s  i n c e ~ t i o ni t  has been va r ious l y  
funded and operaied under the aegis o f  t he  benver D i s t r i c t  ~ t t o r n e ~ l s  
Of f ice,  the  Denver Po l ice  Department, the  O f f i c e  o f  the Attorney 
General, and most r e c e n t l y ,  the  Colorado Bureau o f  Inves t iga t ion .  
I n i t i a l l y  funded by a se r ies  o f  grants from LEAA, the  OCSF i n  recent  
years has res ted i t s  l e g a l  ex is tence upon (1) the  s t a t e  funding 
provided by the  l e g i s l a t u r e ,  and (2 )  the  d e f i n i t i o n  of "peace o f f i c e r "  



conta ined i n  sec t i on  18-1-901, C.R.S. 1973, which inc ludes "an 
author ized i n v e s t i g a t o r  o f  a d i s t r i c t  a t t o rney  o r  the  a t to rney  
general ." The var ious  j o b  t i t l e s  w i t h i n  the  OCSF, such as " p r o j e c t  
d i rec to r , "  " p r o j e c t  coord inator , "  and "agent i n  charge," e x i s t  no t  by 
s t a t u t e  nor  by v i r t u e  o f  an ope ra t i ve  personnel system, b u t  a re  simply 
p o s i t i o n s  o f  a u t h o r i t y  created by v i r t u e  o f  agreement among the  
c o n t r i b u t i n g  s t a t e  and l o c a l  agencies. 

A u t h o r i t y  o f  OCSF personnel. The l a c k  o f  s t a t u t o r y  ex is tence 
poses a problem concerninq t h e  author it.^ o f  o f f i c e r s  assigned t o  OCSF 
from c o n t r i b u t i n g  l o c a l  agencies t o  c o n d i c t  in v e s t i g a t i o n i  and make 
a r r e s t s  beyond t h e  conf ines  o f  t h e i r  own j u r i s d i c t i o n s .  The concept 
o f  a s tatewide s t r i k e  f o r c e  imp1 i e s  t h a t  t h e  o f f i c e r s  be ab le  t o  
operate on a state-wide basis. The a u t h o r i t y  o f  assigned o f f i c e r s  t o  
make a r r e s t s  upon probable cause outs ide  o f  t h e i r  own t e r r i t o r i a l  
j u r i s d i c t i o n  was w ide ly  assumed i n  
16-3-102, C.R.S. 1973, which provides: 

t he  OCSF by v i r t u e  o f  sec t i on  

16-3-102. A r r e s t  by peace 
o f f i c e r  may a r r e s t  a person when: 

o f f i c e r .  ( 1 )  A peace 

(a )  He has a warrant commanding t h a t  such person be 
arrested;  o r  

(b )  Any cr ime has been o r  i s  being committed by such 
person i n  h i s  presence; o r  

( c )  He has probable cause t o  be1 ieve  t h a t  an offense 
was committed and has probable cause t o  be l i eve  t h a t  the  
offense was committed by the  person t o  be arrested. 

This  assumption was d i s p e l l e d  by the  r u l i n g  o f  t he  Colorado 
Supreme Court l a t e  i n  1981 i n  t h e  case o f  Peo l e  v. Wolf, 635 P.2d 213 
(decided October 19, 1981). t e c o u r t  made i t  c l e a rI n  t h a t  case, + 
t h a t  an o f f i c e r  opera t ing  ou ts ide  o f  h i s  own j u r i s d i c t i o n  has no 
a u t h o r i t y  t o  a r r e s t  upon probable cause, but  r a t h e r  has on l y  a 
c i t i z e n ' s  a r r e s t  power (which i s  l i m i t e d  t o  crimes committed i n  h i s  
presence). While upholding the  a r r e s t  i n  t h a t  case on the  basis  t h a t  
t h e  cr ime was committed i n  t h e  presence o f  t he  Denver pol  i c e  ( t h e  
a r r e s t  occurred i n  E l  Paso County), t h e  c o u r t  added the  fo l low ing:  

This  Court cannot sanc t ion  w i l l f u l  and recu r ren t  v i o l a t i o n s  
of t he  law, and thus, f u t u r e  v i o l a t i o n s  of the  s ta tu tes  
governing peace o f f i c e r s '  a u t h o r i t y  t o  a r r e s t  may t r i g g e r  
appl i c a t i o n  of t he  exc lus ionary  r u l e  and r e q u i r e  suppression 
of evidence obta ined i n  t he  course o f  an e x t r a - t e r r i  t o r i a l  
a r res t .  

Mr. Spriggs suggested tha t ,  i n  a d d i t i o n  t o  the  expressed t h r e a t  
n o t  o n l y  o f  suppression o f  evidence but a l s o  o f  p o t e n t i a l  1 i a b i l  i t y ,  
t h e  c o u r t ' s  dec i s ion  r a i s e s  t h e  quest ion o f  whether o f f i c e r s  o f  t he  
OCSF would be insured aga ins t  l o s s  i n  t h e  event o f  a s u i t  based upon 
an e x t r a - t e r r i  t o r i a l  a r res t .  

Mr .  Spriggs examined the  quest ion  o f  whether t he  problems posed 
by the  l a c k  o f  s t a t u t o r y  ex is tence and t h e  -Wolf dec is ion  could be 



resolved by appo in t ing  the  p o l i c e  o f f i c e r s ,  s h e r i f f s '  deput ies and CBI 
agents assigned t o  the  OCSF as a t to rney  genera l ' s  i nves t i ga to rs .  It 
was Mr. Spriggs op in ion  t h a t  t h i s  de legat ion  o f  a u t h o r i t y  could no t  be 
accomplished w i thout  running a f o u l  o f  t h e  c o n s t i t u t i o n  and the  
s t a t u t e s  r e g u l a t i n g  the  s t a t e  personnel system. The c o n s t i t u t i o n a l  
and s t a t u t o r y  framework requ i res  t h a t  a t to rney  genera l ' s  i n v e s t i g a t o r s  
be members o f  t he  s t a t e  personnel system. It was Mr. Spr igg 's  op in ion  
t h a t  t he  power o f  t h e  l o c a l  o f f i c e r s  t o  make a r r e s t s  upon probable 
cause ou ts ide  o f  t h e i r  own j u r i s d i c t i o n s  could no t  be broadened by 
appo in t ing  them as a t to rney  genera l ' s  i nves t i ga to rs .  

Mr .  Spriggs concluded h i s  ana lys i s  by s t a t i n g  t h a t  "...the  
concept o f  the  Organized Crime S t r i k e  Force has been predicated upon 
the  vo l  untary,  cont inuous cooperat i  on and agreement o f  t he  a t to rney  
general, t he  l e g i s l a t u r e  v i a  the  s t a t e  budget, the  c o n t r i b u t i n g  p o l i c e  
agencies and t h e  var ious  d i s t r i c t  a t to rneys  throughout the  state. The 
unwieldiness o f  t h i s  arrangement, coupled w i t h  t h e  l ega l  problems 
inherent  i n  t he  concept o f  t h e  Organized Crime S t r i k e  Force, c l e a r l y  
suggests t h a t  changes be made . . .." 

Attorney General J. D. MacFarl ane t e s t i f i e d  before the  committee 
a t  t he  March 22 meeting. Mr. MacFarlane repor ted  t h a t  the Spriggs 
study was conducted a t  h i s  request  f o l l o w i n g  the  announcement o f  t he  
-Wolf decision. Mr .  MacFarlane a l so  s ta ted  h i s  concerns t h a t  no 
s t a t u t o r y  guides have been es tab l ished f o r  t h e  a t to rney  general t o  
i n v e s t i g a t e  and prosecute organized c r im ina l  a c t i v i t y .  The need f o r  a 
s t a t e  i n v e s t i g a t i v e  body t o  i n v e s t i g a t e  and prosecute major organized 
c r i m i n a l  a c t i v i t y  i n  t he  s ta te ,  p a r t i c u l a r l y  dangerous drug and 
n a r c o t i c  t r a f f i c ,  was emphasized by the  a t to rney  general and support 
was voiced f o r  t he  conclus ion t h a t  t he  OCSF should n o t  e x i s t  i n  t he  
Of f i ce  o f  t he  At torney General b u t  should be loca ted i n  another s t a t e  
agency, p a r t i c u l a r l y  the  CBI, s ince  t h a t  agency now has s t a t u t o r y  
a u t h o r i t y  t o  use assigned o f f i c e r s .  The a t to rney  general expressed 
h i s  support f o r  c r e a t i n g  i n  t h e  CBI a spec ia l  u n i t  t o  i n v e s t i g a t e  
wh i te  c o l l a r  cr ime and another specia l  u n i t  t o  i n v e s t i g a t e  drug 
t r a f f i c k i n g .  The a t to rney  general recommended t h a t  a p rosecutor ia l  
u n i t  should be mainta ined i n  t he  O f f i c e  o f  the  At torney General t o  
work c l o s e l y  w i t h  t h e  two u n i t s  i n  CBI. 

Admin i s t ra t i ve  and Personnel Problems 

Testimony before  t h e  committee i nd i ca ted  t h a t  a d m i n i s t r a t i v e  and 
personnel problems w i t h i n  t h e  OCSF con t r i bu ted  t o  a  dec l i ne  i n  t h e  
ef fect iveness o f  the  u n i t  i n  recent  times. I n  a  rev iew o f  the  OCSF by 
Mr.  Spriggs, the  f o l l o w i n g  conclus ions were reached and were expla ined 
t o  the  committee through t h e  J u l y  1, 1982, l e t t e r  t o  the  a t to rney  
general and through the  test imony o f  Mr. Spriggs on June 8, 1982: 

1. The a1 l o c a t i o n  o f  i n v e s t i g a t i v e  personnel t o  the  
Organized Crime S t r i k e  Force was markedly uneven. The 
Denver Pol i c e  Department had a t o t a l  o f  t en  o f f i c e r s  
assigned, i nc lud ing  a  l i e u t e n a n t  i n  the  p o s i t i o n  o f  p r o j e c t  



coord ina tor  and a d e t e c t i v e  i n  t he  p o s i t i o n  o f  
agent-in-charge. Col orado Spr i  ngs con t r i bu ted  th ree  
o f f i c e r s ,  as d i d  the  Je f fe rson  County S h e r i f f ' s  Of f i ce ,  w i t h  
the  Pueblo Pol i c e  Department c o n t r i b u t i n g  two i n v e s t i g a t o r s  
and o the r  p a r t i c i p a t i n g  agencies c o n t r i b u t i n g  one each. 

2. The placement o f  a  Denver Po l ice  d e t e c t i v e  i n  t he  
capac i ty  o f  "agent-in-charge" gave r i s e  t o  the  anomalous 
s i t u a t i o n  o f  a d e t e c t i v e  a c t i n g  as the  superv isor  o f  
personnel from o the r  departments bear ing var ious ranks 
i n c l u d i n g  patrolman, i nves t i ga to r ,  C B I  agent, de tec t ive ,  
1  ieu tenant  and captain. I n  1  i g h t  o f  t he  para-mil i t a r y  
s t r u c t u r e  o f  v i r t u a l l y  a l l  p o l i c e  organizat ions,  i t  i s  
who l ly  understandable t h a t  g rea t  concern was voiced about 
the  l a c k  o f  any c l e a r  cha in  o f  comnand. 

3. The c o n t r i b u t i n g  p o l i c e  agencies, by v i r t u e  of the  
very na ture  o f  the  S t r i k e  Force, were f r e e  t o  p a r t i c i p a t e  o r  
n o t  p a r t i c i p a t e  i n  t he  S t r i k e  Force a t  w i l l .  Th is  gave r i s e  
t o  a  c e r t a i n  amount o f  coming and going ( f o r  instance the  
Aurora Pol i c e  Department has a t  var ious  t imes been in,  out, 
and back i n ) .  Moreover, each o f  t he  o f f i c e r s  con t r i bu ted  t o  
the  S t r i k e  Force i s  sub jec t  t o  t he  personnel system, r i g h t s ,  
p r i v i l e g e s ,  and requirements o f  h i s  own department r a t h e r  
than one u n i t a r y  personnel system. As a r e s u l t ,  the  
p o s i t i o n  o f  p r o j e c t  coord ina tor  which was occupied by a 
Denver pol i c e  1  ieu tenant  had become v i r t u a l  l y  a f u l l - t  ime 
a d m i n i s t r a t i v e  j o b  w i t h  r e s p o n s i b i l i t y  f o r  the  opera t ive  
superv is ion  o f  i n v e s t i g a t i o n s  being l e f t  t o  t he  
agent- i  n-charge (a Denver Pol i c e  Department de tec t i ve ) .  

4. I n  theory, the  o v e r a l l  opera t ion  o f  the  S t r i k e  
Force was the  respons ib i l  i t y  o f  the  " p r o j e c t  d i rec tor , "  a  
p o s i t i o n  f i l l e d  i n  recent  years by an a s s i s t a n t  a t to rney  
general. Given the  var iegated makeup o f  the  i n v e s t i g a t i v e  
branch o f  the  S t r i k e  Force, i t  i s  c l e a r  t h a t  t h i s  p o s i t i o n  
c a r r i e d  considerabl e  responsi b i  1  ity  w i t h  1  ittl e  a u t h o r i t y  t o  
insure  t h a t  dec is ions  a re  c a r r i e d  out. Given the  f r i c t i o n  
which i n e v i t a b l y  e x i s t s  between i n v e s t i g a t i v e  agencies and 
prosecut ing a t to rneys ,  i t  was n o t  s u r p r i s i n g  t h a t  the  S t r i k e  
Force developed i n t e r n a l  c o n f l  i c t s  which woul d  hamper i t s  
e f fec t iveness .  

This s i t u a t i o n  had g iven r i s e  t o  var ious  management 
problems which had become c r i t i c a l  a t  the  t ime o f  my 
discussions w i t h  var ious  members o f  t he  S t r i k e  Force. These 
problems can be summarized as fo l lows:  

1. It was the  un i fo rm consensus o f  both a t to rneys  and 
i n v e s t i g a t o r s  t h a t  the  establ ishment o f  i n v e s t i g a t i v e  
p r i o r i t i e s  and the  dec is ions  regarding what should be 
i nves t i ga ted  (and by whom) were made a t  the  i n v e s t i g a t i v e  
1  eve1 w i  t h  1ittle  o r  no consul t a t i o n  w i  t h  t he  1  egal s t a f f .  



This s i t u a t i o n  r e s u l t e d  i n  what should be regarded as 
u n d i f f e r e n t i a t e d  s e l e c t i o n  o f  cases f o r  i n v e s t i g a t i o n  and 
a l l o c a t i o n  o f  i n v e s t i g a t i v e  resources. 

2. With the  increase o f  drug abuse as a law 
enforcement problem, the  emphasis on drug i nves t i ga t i ons  
became the  f i r s t  p r i o r i t y  o f  the  S t r i k e  Force. S t a t i s t i c s  
prov ided t o  me f o r  1980 ( t h e  l a s t  year  f o r  which the  ' 

s t a t i s t i c s  were a v a i l a b l e )  showed t h a t  78 percent  o f  t h e  
cases f i l e d  by t h e  S t r i k e  Force were drug r e l a t e d  matters. 
The s t a f f  a t to rneys  i nd i ca ted  t h a t  an even g rea te r  
percentage o f  t h e i r  t ime was devoted t o  drug r e l a t e d  
mat ters,  many o f  which they f e l t  were n o t  o f  s u f f i c i e n t  
magnitude t o  be handled a t  the  S t r i k e  Force l e v e l .  

3. As a r e s u l t  o f  the  s i t u a t i o n  where judgments 
regarding i n v e s t i g a t i v e  p r i o r i t i e s  and resources were being 
made a t  the  i n v e s t i g a t i v e  l e v e l ,  a severe schism had 
developed between the  s t a f f  a t to rneys  and the  i n v e s t i g a t i v e  
personnel. It was the  un i fo rm view o f  t he  s t a f f  a t to rneys  
t h a t  t he  i nves t i ga to rs ,  w h i l e  by and l a r g e  experienced, 
competent and dedicated, were, i n  t h e i r  view, misd i rec ted  
and i n  l a r g e  measure devot ing ex tens ive  resources t o  
r e l a t i v e l y  small p r i o r i t y  matters. On the  o the r  hand, t he  
i n v e s t i g a t i v e  s t a f f  appeared t o  consider the a t to rneys  
assigned t o  prosecute the  cases developed by the  S t r i k e  
Force as inexperienced, i n d e c i s i v e  and sometimes l ess  than 
enthus ias t ic .  

The committee a l s o  rece ived test imony from several o f  the OCSF 
i n v e s t i g a t o r s  tha t ,  i n  t h e i r  opin ion,  the  a t to rneys  assigned t o  
prosecute OCSF cases and t o  advise the  i n v e s t i g a t o r s  d i d  not, i n  many 
instances, put f o r t h  t h e i r  bes t  e f f o r t  and lacked experience i n  
prosecut ing c r i m i n a l  cases. Fur ther  test imony i nd i ca ted  a  g rea t  deal 
o f  f r i c t i o n  between t h e  top  agents and the  a t to rney  general dur ing  the  
pe r iod  o f  l a t e  1981 and e a r l y  1982. Beginning i n  mid-1981, a h igh 
turnover  o f  a t to rneys  from the  O f f i c e  o f  At torney General began 
c r e a t i n g  problems i n  the  e f f e c t i v e  prosecut ion o f  cases; causing 
delays, indecis ion,  and f r u s t r a t i o n  and anger on the  p a r t  o f  
i nves t i ga to rs .  During t h i s  pe r iod  o f  t ime the re  a l s o  seemed t o  be 
u n c e r t a i n t y  as t o  who was responsib le f o r  d i r e c t i n g  the  operat ions o f  
t he  u n i t ,  the  a t to rneys  o r  t he  i nves t i ga to rs .  The appropr ia te  r o l e s  
o f  each seemed t o  comingle a t  t imes -- w i t h  a t to rney  p lay ing  the  r o l e  
o f  pol i c e  and pol i c e  p lay ing  the  r o l  e  o f  at torney.  The 1  ack o f  
d i r e c t i o n  compounded the  problems i n  the  opera t ion  f o r  the  OCSF a t  a  
t ime when several l a r g e  cases were pending, and c o n f l  i c t s  began t o  
develop between members o f  t he  u n i t  and the  a t to rney  general. 

As s ta ted  i n  M r .  Spr iggsl  repor t ,  "...these admin i s t ra t i ve  and 
management problems ... con t r i bu ted  t o  a d e t e r i o r a t i o n  o f  t he  
s i t u a t i o n  a t  the  OCSF. What was intended as a  u n i f i e d ,  cohesive 
prosecutor ia l  and i n v e s t i g a t i v e  approach t o  organized cr ime had 
devel oped i n t o  a  freewheel i ng  , 1 oosel y-superv i  sed program i n  which the  
emphasis on drug i n v e s t i g a t i o n  predominated." 



Al lega t ions  o f  Improper Conduct 

Most o f  the  committee's t ime and e f f o r t  was spent i n  at tempt ing 
t o  determine the  v a l i d i t y  o f  var ious a l l ega t ions  o f  misconduct on the  
p a r t  o f  OCSF personnel. These a l l ega t ions  o f  misconduct concern the 
assoc ia t ion  o f  c e r t a i n  OCSF personnel and o ther  top law-enforcement 
people w i t h  E l v i s  Presley a t  a t ime when he i s  a1 leged t o  have been 
heav i l y  addicted t o  the  use o f  drugs, and the acceptance o f  expensive 
g i f t s  from Mr. Presley. Other a l l e g a t i o n s  o f  improper conduct 
p a r t i c u l a r l y  invo lved the  o f f - d u t y  employment o f  Detect ive Ron 
P ie t ra feso as a body guard f o r  Mr .  Michael Howard a t  a t ime when Mr .  
Howard was heav i l y  addicted t o  the  use o f  cocaine, and o ther  o f f - d u t y  
work performed by Mr .  P ie t ra feso wh i le  assigned t o  the OCSF from the 
Denver Pol i c e  Department. 

Associat ion w i t h  and acceptance o f  g i f t s  from E l v i s  Presley. It 
was a l leged by a former OCSF i n v e s t i q a t o r  t h a t  c e r t a i n  members o f  t he  
u n i t  continued- t o  associate w i t h  Mr .  Presley a f t e r  i t  was known t h a t  
Mr. Presley was the  sub jec t  o f  a major drug i n v e s t i g a t i o n  i n  
Cal i f o r n i a .  Those OCSF personnel who associated w i t h  Presley dur ing  
t h i s  per iod  o f  t ime sa id  t h a t  they were unaware o f  Presley 's  drug use, 
o the r  than the  use o f  s leeping p i1  1s. Other law enforcement o f f i c e r s  
a lso  sa id  t h a t  they were unaware o f  Presley 's  drug use. 

The acceptance o f  expensive g i f t s ,  especial  l y  1 uxury automobiles, 
by some members o f  t he  OCSF and by c e r t a i n  members o f  the Denver 
Pol i c e  Department, was a1 so a1 leged t o  have been improper. Testimony 
before the  committee i nd i ca ted  t h a t  the  l e g a l i t y  o f  those g i f t s  were 
r u l e d  no t  t o  v i o l a t e  c i t y  and p o l i c e  gu ide l ines  when t h e i r  p r o p r i e t y  
was questioned before the  Denver Eth ics  Board a t  the  time. Testimony 
ind i ca ted  t h a t  the  acceptance o f  the  g i f t s  was n o t  l e g a l l y  improper, 
al though the  appearance o f  improper conduct i n  the  p u b l i c ' s  mind, 
i.e., Denver pol i c e  o f f i c e r s  being involved w i t h  Presley and rece iv ing  
expensive g i f t s ,  may have undermined the p u b l i c ' s  confidence i n  law 
enforcement. 

Of f -du ty  employment -- the Howard-Pietrafeso re1 a t i onsh i  p. The 
focus o f  much o f  the  hearings and testimony before the comnit tee 
turned out  t o  i nvo l  ve the so-cal l e d  Howard-Pietrafeso re1 a t i onsh i  p. 
The committee learned from newspaper accounts t h a t  Mr. P iet rafeso,  
wh i l e  assigned t o  the OCSF from the Denver Pol i c e  Department, was 
employed dur ing  o f f -du ty  hours by Mr. Michael Howard as a body guard. 
This employment re1 a t i o n s h i  p occurred dur ing  the per iod  June, 1976, 
u n t i l  l a t e  1977 o r  e a r l y  1978. The comnittee a lso  learned t h a t  
P ie t ra feso accepted cash g i f t s  o f  $5,500 from Howard dur ing a per iod  
from August 27, 1977 t o  January 18, 1978. The committee was aware 
from a v a r i e t y  o f  sources t h a t  Howard was a heavy user o f  cocaine 
dur ing  t h i s  per iod  o f  time. 

The sub jec t  o f  i n q u i r y  i n  the  Howard-Pietrafeso matter  before the 
committee was whether P ie t ra feso knew t h a t  Howard was a drug user 
dur ing  h i s  employment f o r  Howard, when d i d  he d iscover t h a t  Howard was 
a drug user, and d i d  he cont inue h i s  employment w i t h  Howard a f t e r  



l ea rn ing  o f  Howard's use o f  drugs. P ie t ra feso  t e s t i f i e d  t h a t  t o  the 
best  o f  h i s  r e c o l l e c t i o n  the  r e l a t i o n s h i p  w i t h  Howard ended w i t h  a 
con f ron ta t i on  a t  a  d inner  p a r t y  a t  the Colorado Mine Company 
res taurant  i n  e a r l y  1978 when he became aware o f  Howard's use of 
cocaine and t h a t  he severed the employment and soc ia l  r e l a t i o n s h i p  a t  
t h a t  time. Other witnesses supported the testimony o f  P ie t ra feso t h a t  
t h e  d inner p a r t y  and the  con f i sca t ion  o f  cocaine from Howard occurred 
dur ing  a  per iod  from l a t e  January, 1978, t o  the  middle o f  March, 1978. 
However, o the r  witnesses s ta ted  t h a t  t he  d inner p a r t y  and the  
con f ron ta t i on  between P ie t ra feso  and Howard may have occurred a t  a 
s i m i l a r  d inner  pa r t y  a t  t he  same res taurant  sometime i n  e a r l y  o r  the  
middle p a r t  o f  1977. 

The exact da te  o f  t h e  d inner  pa r t y  and the  te rminat ion  o f  the  
Howard-Pietrafeso r e l a t i o n s h i p  became a  focal  p o i n t  o f  t he  committee 
i nqu i r y .  Witnesses who were reported t o  be present a t  t he  d inner 
pa r t y  were examined ex tens ive l y  by the  committee under oath and n o t  
one o f  them could remember t h e  exact  date o f  t h e  d inner party. The 
committee a l so  subpoenaed a  t r a n s c r i p t  o f  an i n te rv iew  conducted by 
s ta f f  of the  Denver Post w i t h  Howard when he was hosp i ta l i zed  i n  
A p r i l ,  1982. The t r a n s c r i p t  o f  t h a t  i n te rv iew  was submitted t o  t h e  
committee and revealed t h a t  Howard thought t h a t  P ie t ra feso  was aware 
o f  h i s  drug use dur ing  h i s  employment by Howard. Subsequent sworn 
testimony before the  committee by Howard d isc losed t h a t  Howard thought 
t h a t  P ie t ra feso was unaware o f  h i s  use o f  drugs p r i o r  t o  the  
con f ron ta t i on  a t  the  restaurant .  Continued e f f o r t s  by the  committee 
t o  p inpo in t  the exact  date o f  the  d inner  p a r t y  and the  
Howard-Pietrafeso con f ron ta t i on  have proved unsuccessful. 

Senator Allshouse concluded, from h i s  review o f  the sworn 
testimony, t h a t  the  d inner  took p lace between February 17 and March 15 
of 1978, a t  l e a s t  two t o  s i x  weeks a f t e r  P ie t ra feso received h i s  l a s t  
check (a house-warming g i f t  o f  $500 on January 18, 1978) from Howard. 
To f u r t h e r  examine the  record  as t o  whether P ie t ra feso received any 
g i f t s  o r  payments from Howard a f t e r  the  con f ron ta t i on  and t o  attempt 
t o  i s o l a t e  t h e  date o f  t he  d inner  party, t he  c o m i t t e e  subpoenaed the  
depos i t  .records o f  Ron and Janice P ie t ra feso from t h e i r  account a t  
Central  Bank o f  Denver. I n  add i t ion ,  t he  committee subpoenaed the  
bank account records o f  Howard from f o u r  d i f f e r e n t  banks w i t h  which he 
c a r r i e d  checking accounts: Chemical Bank o f  New York, F i r s t  National 
Bank o f  o f  Denver, Routt  County National Bank o f  Steamboat Springs, 
and Metro Nat ional  Bank. The records from these accounts d i d  no t  
a s s i s t  the  committee i n  p inpo in t i ng  the  date o f  the  d inner p a r t y  and 
d i d  n o t  r e f l e c t  any payments t o  P ie t ra feso a f t e r  t he  January 18, 1978, 
check f o r  $500 drawn on the  account a t  Chemical Bank o f  New York. 

Mr.  P ie t ra feso appeared before the  committee on f i v e  d i f f e r e n t  
occasions t o  respond t o  quest ions concerning h i s  re1 a t i onsh ip  w i t h  
Howard. The committee sought, w i thout  success, t o  subpoena Howard f o r  
a second time t o  i n q u i r e  i n t o  c o n f l  i c t s  between h i s  statements t o  the 
Denver Post repo r te rs  i n  A p r i l  and h i s  sworn testimony before the  
committee on June 8,regarding the  knowledge, o r  l a c k  thereof ,  t h a t  
P ie t ra feso had o f  h i s  use of drugs. 



M r .  P ie t ra feso ' s  o f f - d u t y  employment and a c t i v i t i e s  w i t h  o the r  
i n d i v i d u a l s  and concerns has been i nves t i ga ted  before  by the a t to rney  
genera l ' s  o f f i c e  and by t h e  Denver d i s t r i c t  a t t o rney ' s  o f f i c e .  I n  
November and December, 1980, Mr .  Richard Hennessey, deputy a t to rney  
general , conducted an i n v e s t i g a t i o n  stemming from a complaint t h a t  
P ie t ra feso  had several p r i v a t e  business i n t e r e s t s  ou ts ide  h i s  
government employment and t h a t  he had improper ly  used s t a t e  proper ty ,  
personnel, and resources i n  t he  conduct o f  some o f  h i s  p r i v a t e  
business a f f a i r s .  Apparent ly,  i t  was unknown a t  t h i s  t ime by e i t h e r  
t h e  a t to rney  general o r  t he  Denver Po l i ce  Department t h a t  P ie t ra feso  
was employed by Howard as a  bodyguard. Mr .  Hennessey concluded i n  a 
r e p o r t  t o  the a t to rney  general on November 10, 1980, t h a t  Mr .  
P ie t ra feso  d i d  n o t  knowingly v i o l a t e  any appl i c a b l e  s ta tu te ,  r u l e ,  o r  
r e g u l a t i o n  re1 a t i n g  t o  h i s  o f f  ice. However, Mr. Hennessey concluded 
t h a t  

... he was n o t  d i l  i g e n t  i n  determining, e i t h e r  by personal 
search o r  d iscuss ion  w i t h  supervisors, what the app l i cab le  
r u l e s  were o r  are. He d i d  n o t  take appropr ia te  steps t o  
assure h imse l f  and o thers  o f  the  p r o p r i e t y  o f  h i s  conduct o f  
h i s  business a f f a i r s .  By f a i l i n g  t o  take these i n i t i a t i v e s ,  
he placed an uncomfortable burden on h i s  supervisors t o  
con f ron t  him about t he  p r o p r i e t y  o f  h i s  conduct. It i s  a l s o  
c l e a r  t h a t  h i s  analyses o f  t he  s i t u a t i o n  were somewhat 
se l f - se rv ing  i n s o f a r  as he looked t o  the  l e t t e r  and no t  t he  
s p i r i t  o f  t h e  r e l e v a n t  r u l e s  and regulat ions.  These are  a l l  
i n d i c a t i o n s  t h a t  he exerc ised poor judgment i n  t he  
s i t u a t i o n .  

I n  t h i s  regard, Mr. Hennessey recommended t h a t  P ie t ra feso  app ly  
f o r  approval o f  h i s  p r i v a t e  employment by t h e  Denver Po l i ce  Department 
and the  O f f i c e  o f  t he  At to rney  General and t h a t  t he  a t to rney  general 
d i r e c t  the  OCSF superv isors t o  prepare a  comprehensive d r a f t  statement 
of p o l i c y  and procedures regarding ou ts ide  employment by personnel i n  
the  OCSF. Mr.  Hennessey suggested t h a t  t he  d r a f t  consider t he  need 
f o r  a  uniform pol  i c y  w i t h i n  the  OCSF, the  r e l e v a n t  r u l e s  o f  the  s t a t e  
personnel system, an inventory  o f  which c o n t r i b u t i n g  law enforcement 
agencies permi t  ou ts ide  employment and a  review o f  t h e i r  respect ive  
regu la t i ons  i n  t h i s  regard, t h e  nature o f  the  OCSF's p o l i c i e s ,  i f  any, 
and actual  p rac t i ces  reyard ing  e l  i g i  b i  1  i t y ,  earning, recording, and 
use o f  compensatory t ime and overtime. 

The Hennessey r e p o r t  t o  t he  a t to rney  general on P ie t ra feso ' s  
a c t i v i t i e s  r a i s e d  more ser ious quest ions regarding the  conduct o f  OCSF 
personnel and o the r  a d m i n i s t r a t i v e  and organ iza t iona l  problems. Two 
quest ions were ra ised:  (1)  what i s  t he  standard o f  conduct expected o f  
personnel a t  t he  OCSF; and ( 2 )  what i s  expected o f  management and 
command o f f i c e r s  i n  es tab l  i sh ing ,  imp1 ementing and enforc ing  these 
standards o f  conduct. Mr .  Hennessey noted t h a t  t he  f a i l u r e s  o f  
Piet rafeso "...were n o t  countered by appropr ia te  e f f o r t s  o f  h i s  
immediate super io rs  t o  con f ron t  t he  issues, reach an appropr iate 
determinat ion, and impose a  reso lu t ion . "  



Mr .  Hennessey found t h a t  

... l e g i t i m a t e  quest ions about conduct ( o f  OCSF personnel) 
were penni t t e d  t o  1  i nye r  and go unresolved too  long, t o  t he  
p o i n t  t h a t  they fes te red  and became a source o f  
o rgan iza t iona l  d i s rup t i on ,  a f f e c t i n g  the  i n t e r n a l  morale and 
e f fec t i veness  o f  the  u n i t ,  and the ex terna l  c r e d i b i l i t y  and 
image o f  t he  o f f i c e .  (T)he problems were no t  addressed and 
adequately reso l  ved i n  a  t i m e l y  fashion. Therefore there  
became and remains a  g rea te r  r i s k  t h a t  the  problems w i l l  be 
t h e  sub jec t  o f  ex terna l  sc ru t iny .  

Secondly, wh i l e  t he re  seems t o  be a  r e a l i z a t i o n  w i t h i n  
t h e  S t r i k e  Force t h a t  a  unique u n i t  l i k e  t h e  S t r i k e  Force 
e x i s t s  i n  a  p rove rb ia l  f ishbowl,  i.e., i s  i n  t h e  p u b l i c  eye 
much more than usual,  and the re fo re  sub jec t  t o  a  h igh  
standard, t h e  response t o  t h a t  r e a l  i z a t i o n  seems inadequate. 
One example has been t h e  re luc tance w i t h i n  the  u n i t  to,  on 
i t s  own i n i t i a t i v e ,  o b j e c t i v e l y  rev iew t h e  quest ion o f  t h e  
app rop r ia te  ex ten t  o f  perqu is i tes .  

F ina l ly, under ly ing  the  a1 l ega t i ons  here in  a re  
circumstances and instances which could have been avoided by 
t h e  exerc ise  o f  good judgment. Accordingly  i t  must be a  
ma t te r  o f  your  s p e c i f i c  a t t e n t i o n  t h a t  Mr.  P ie t ra feso  now 
occupies a superv isory pos i t i on .  S i m i l a r l y  i t  must be a  
ma t te r  o f  your  s p e c i f i c  a t t e n t i o n  t h a t  the  people i n  your  
cha in  o f  command r e a l i z e  t h a t  you expect t h a t  these and 
s i m i l a r  problems be recognized and d e a l t  w i t h  by them a t  t he  
e a r l i e s t  reasonable stage. A t  l e a s t  i n  re t rospec t  i t  
appears t h a t  more t i m e l y  and complete a c t i o n  cou ld  have been 
taken by management a t  the S t r i k e  Force t o  deal w i t h  t h i s  
problem. 

Budget Problems 

The a t to rney  general repor ted  t o  t h e  committee on March 22 t h a t  
t h e  amount o f  enforcement d i s c r e t i o n a r y  money which had been budgeted 
t o  h i s  o f f i c e  al lowed o n l y  about $195,000 i n  general fund money fo r  
t he  opera t ion  o f  t he  OCSF. This was considerably l e s s  than i t  had 
been i n  pas t  years. The a t to rney  general repor ted  t h a t  he r e c e n t l y  
learned through a s ta tus  r e p o r t  on the  expenses o f  the  OCSF t h a t  the  
o f f  i c e  had a1 ready exceeded the  app rop r ia t i on  amount f o r  operat ion of 
t h e  OCSF i n  f i s c a l  year  1981-82. No e f f o r t  was made t o  seek a  
suppl emental appropr ia t ion .  The a t to rney  general s ta ted  t h a t  because 
o f  t he  l ega l  problems w i t h  t h e  OCSF, i t  was obvious t o  him t h a t  t h e  
OCSF had a  1  im i ted  t ime t o  go, namely June 30 a t  t h e  maximum, i n  which 
the  u n i t  could operate under the  O f f i c e  o f  At torney General. He a l so  
repor ted  tha t ,  because o f  t he  budget l i m i t a t i o n s ,  t he  OSCF had been 
opera t ing  f o r  t h e  l a s t  month under orders from him no t  t o  take on new 
cases unless he s p e c i f i c a l l y  approved them. Mr.  MacFarlane stated: 



Ift h e r e  i s  no funding, o r  i f  the  l e g i s l a t u r e  does no t  
o p t  t o  pursue the  Bureau o f  I n v e s t i g a t i o n  a l t e r n a t i v e ,  t he re  
w i l l  n o t  be a  S t r i k e  Force a f t e r  June 30 i n  any event. They 
cannot con t inue t o  e x i s t  i n  my o f f i c e  because we a re  way too  
f a r  o u t  on a l i m b  l e g a l l y .  For t h e  reasons I j u s t  g o t  
through t e s t i f y i n g  to,  

PROPOSAL TO TRANSFER THE OCSF TO THE,CBI 

A t  the  March 22 meeting, the  committee was presented w i t h  a 
proposal by t he  D i v i s i o n  o f  Cr iminal  J u s t i c e  t o  t r a n s f e r  the  opera t ion  
o f  the  OCSF from the  O f f i c e  o f  the  At torney General t o  the  CBI. The 
bas is  o f  t he  recommendation was a  r e s u l t  o f  t he  l e g a l ,  a d m i n i s t r a t i v e  
and management problems discussed above. It was be1 ieved t h a t  some 
change be implemented which would p rov ide  f o r  the con t i nua t i on  o f  the  
OCSF on a s tate-wide basis,  and s imul taneously  a l l e v i a t e  both t h e  
l e g a l  problems and the  d e t e r i o r a t i n g  s i t u a t i o n  a t  the OCSF. 

The op t ions  a v a i l a b l e  t o  accomplish these purposes were very 
1  i m i t e d  a t  t h a t  time. The governor 's  agenda f o r  the 1982 l e g i s l a t i v e  
session d i d  n o t  con ta in  any i t e m  c a l l i n g  f o r  s t a t u t o r y  m o d i f i c a t i o n  t o  
address the  l e g a l  concerns o f  the a t t o rney  general .  Furthermore, the 
f a t e  o f  a b i l l  t o  c rea te  a  Department o f  Pub l i c  Safety, t o  which the  
OCSF cou ld  be assigned, was unce r ta in  a t  t h a t  time. 

The goals  o f  t he  OCSF cou ld  o n l y  be accomplished by the  t r a n s f e r  
o f  t he  OCSF func t i ons  t o  an e x i s t i n g  s t a t e  agency i n  which 
i n v e s t i g a t i v e  personnel have t h e  1  egal a u t h o r i t y  t o  conduct 
i n v e s t i g a t i o n s  on a  s tate-wide basis,  o r  t o  c rea te  by law a  new s t a t e  
agency w i t h  t h i s  s p e c i f i c  au tho r i t y .  The l a t t e r  opt ion,  however, was 
n o t  a v a i l a b l e  d u r i n g  t h e  1982 session, and the dec i s i on  was made t o  
recommend a  change as soon as poss ib le  r a t h e r  than w a i t  f o r  change t o  
occur by s t a t u t e  which would r e s u l t  i n  considerable delay. 

The on l y  e x i s t i n g  s t a t e  agency which possessed the a b i l i t y  t o  
absorb the  func t i ons  o f  t h e  OCSF was the  CBI. Th is  conclus ion was 
based on the  f a c t  t h a t  s e c t i o n  24-32-402, C.R.S. 1973, provides t h a t  
t he  CBI has "...responsi b i l  ity t o  i n v e s t i g a t e  organized cr ime which 
cu ts  across j u r i s d i c t i o n a l  boundaries o f  l o c a l  law enforcement 
agencies,. .. A1 so, t he  s t a t u t e ,  24-32-415, C.R.S. 1973, made.I1 

p r o v i s i o n  f o r  t h e  appointment o f  temporary agents from the ranks of 
l o c a l  law enforcement agencies w i t h  the  approval o f  the  l o c a l  
agencies. With these s t a t u t o r y  p rov i s i ons  ava i lab le ,  i t  was 
recommended t h a t  t he  OCSF cou ld  be t r a n s f e r r e d  t o  the CBI w i t h o u t  the  
necess i t y  o f  implementing l e g i s l a t i o n .  

It was a1 so recommended t h a t  the  t r a d i t i o n a l  organized cr ime 
func t i ons  and t h e  drug i n v e s t i g a t i o n  f u n c t i o n  be a d m i n i s t r a t i v e l y  
separated so as t o  p revent  a  tendency o f  drug i n v e s t i g a t i o n s  t o  c a r r y  
more weight than o the r  organized c r i m i n a l  a c t i v i t y .  The pr imary  
i n t e n t  o f  t h i s  recommendation was t o  g e t  the  i n v e s t i g a t i v e  u n i t  o f  



OCSF under an o rgan iza t i on  where c l e a r  l i n e s  o f  a u t h o r i t y  w i l l  be 
es tab l ished and where the  l e g a l  problems can be managed. 

The recommendation ca l  l e d  f o r  a t o t a l  budget o f  $498,000 -
$263,000 f o r  personal serv ices  (9.0 FTE) and $220,000 f o r  opera t ing  
expenses. The n i n e  FTE would i nc lude  an agent i n  charge o f  
i nves t i ga t i ons ,  one spec ia l  agent, one cr ime ana lys t  and one senior  
secre tary  i n  the  organized cr ime u n i t ,  and one sen ior  agent, th ree  
specia l  agents, and one secre tary  i n  t he  n a r c o t i c  and dangerous drugs 
sect ion.  It was a n t i c i p a t e d  t h a t  l o c a l  law enforcement agencies would 
c o n t r i b u t e  t e n  p o l i c e  agents t o  work i n  the  two un i t s .  

DISBANDMENT OF THE OCSF BY THE ATTORNEY GENERAL 

AND SUBSEQUENT LEGISLATIVE ACTION 


Disbandment 

I n  l a t e  March and e a r l y  A p r i l  the  committee learned t h a t  t he  
a t to rney  general had ordered t h e  disbandment o f  t he  OCSF, ordered the  
r e t u r n  o f  s ta te - issued gaso l ine  c r e d i t  cards and motor vehic les,  
changed the  l ocks  on the  o f f i c e s  o f  t he  OCSF, and ordered t h a t  the  
records o f  the  OCSF be re turned t o  the  O f f i c e  o f  t he  At torney General. 
No o f f i c i a l  exp lanat ion  o f  t h i s  a c t i o n  was provided t o  the  committee 
by the  a t to rney  general,  b u t  t he  a c t i o n  l e f t  no doubt t h a t  t he  OCSF 
had been d isso lved and disbanded. Opinions as t o  the  reasons f o r  the  
a t t o r n e y  general I s  a c t i o n  were sol i c i  ted  and received from numerous 
witnesses t e s t i f y i n g  before the  comni t tee .  

L e g i s l a t i v e  Ac t ion  

The dec is ion  by the  a t to rney  general t o  disband the  operat ions o f  
the  OCSF before the  c lose  o f  t h e  f i s c a l  year  and dur ing  the  
"Governor's C a l l "  session o f  t he  General Assembly i n  which t h e r e  was 
no agenda i tem by which the  l e g i s l a t u r e  could s t a t u t o r i l y  reorganize 
the  OCSF, l e f t  t he  members o f  the  General Assembly w i t h  a d i f f i c u l t  
decision. The General Assembly cou ld  take  no ac t i on  a t  a l l  and leave 
the  s t a t e  w i  t hou t  any e f f e c t i v e  o rgan iza t i on  t o  i n v e s t i g a t e  and 
prosecute organized c r i m i n a l  a c t i v i t y  u n t i l  t he  1983 session when such 
a u n i t  cou ld  be s t a t u t o r i l y  created and funded, o r  take appropr ia te  
a c t i o n  t o  t r a n s f e r  t h e  operat ions o f  t he  OCSF t o  the  CBI. The l a t t e r  
course o f  a c t i o n  was chosen by the  General Assembly and funds were 
appropr ia ted  t o  the  CBI through the  Long Appropr iat ions B i l l  (House 
B i l l  1284) t o  fund 4.0 FTE f o r  t h e  OCSF i n  the  CBI. It was apparent 
t o  t he  General Assembly t h a t  t he  t r a n s f e r  o f  f unc t i ons  o f  the  OCSF t o  
the  CBI could n o t  be accomplished w i t h i n  the  then c u r r e n t  budgetary 
l i m i t s  o f  t he  C B I ,  s ince  the  C B I  had n e i t h e r  the  author ized pos i t i ons  
nor  the  budgetary capac i t y  t o  absorb t h e  func t i ons  o f  t h e  OCSF. The 
a d d i t i o n a l  app rop r ia t i on  t o  the  C B I  was t o  accomplish t h i s  purpose. 



With t h i s  approp r ia t i on  i t was the  i n t e n t  o f  t he  general assembly 
t h a t  the CBI and the  Department of Local A f f a i r s  r e p o r t  by February 1 
o f  each year on the  a c t i v i t i e s  o f  the  OCSF. This r e p o r t  i s  t o  inc lude 
the  f o l l o w i n g  in format ion :  

--	 the number, l oca t ion ,  and types o f  i nves t i ga t i ons  undertaken. 

--	 t h e  number o f  indic tments returned. 

--	 the  number, type, and s ta tus  o f  a l l  pending prosecutions, as we l l  
as the  d i s p o s i t i o n  o f  d l  1 concl uded prosecutions. 

--	an organ iza t iona l  cha r t  o f  t he  OCSF inc lud ing  departments from 
which o f f i c e r s  were contr ibuted.  

-- a record o f  funds expended dur ing the  p r i o r  f i s c a l  year and the 
f i r s t  h a l f  o f  t he  r e p o r t i n g  year i nc lud ing  the  purpose o f  such 
expenditure. 

It was a1 so the i n t e n t  o f  t he  General Assembly t h a t  the  OCSF 
r e t a i n  i t s  advisory committee which i s  t o  meet on a regu lar  basis. 

It was the  f u r t h e r  hope o f  t he  General Assembly t h a t  the  
continued cooperat ion o f  l o c a l  law enforcement agencies t o  supply 
i n v e s t i g a t i v e  personnel would be forthcoming. It was recognized t h a t  
t h i s  ac t i on  d i d  n o t  solve a l l  o f  the problems which had surfaced 
regarding the  opera t ion  o f  t h e  OCSF as i t  ex is ted  a t  the end o f  1981 
and e a r l y  1982, bu t  i t  was the  expectat ion o f  the General Assembly 
t h a t  e f f o r t s  t o  i n v e s t i g a t e  and prosecute organized c r im ina l  a c t i v i t y  
would continue. The p r o s p t t  o f  any message going out  t o  persons 
invo lved i n  organized cr ime t h a t  the  General Assembly was unconcerned 
about t h e i r  a c t i v i t i e s  was n o t  very pa la tab le  and the  members o f  t he  
General Assembly be1 ieved t h a t  some a c t i o n  was necessary t o  cont inue 
the OCSF. 

PRESENT EFFORT AND FUNCTIONS OF THE OCSF 

For the  past f i v e  months the  CBI has been the  home o f  the  OCSF. 
During t h i s  t ime the  u n i t  has been revamped and reorganized. 
Current ly ,  there  are twenty- f i ve  persons assigned t o  the  program as 
fo l lows:  

Local O f f i c e r s  
Aurora PD 


Senior agents 2 Colo. Spgs, PD 

Agents 5 Denver PD 

Analyst  1 Grand Jct .  PD 

Records c l e r k  1 Jef ferson Co. 

Secretar ies -2 Pueblo PD 


12 	 Englewood PD 
Ara~ahoe Co. 



Rocky Mountain I n t e l  1  igence network 


Agent 1 

SecretaryIAnalyst  -1 


I n  add i t ion ,  the  Special  Prosecut ion Sect ion of the At torney 
General 's O f f i ce  has these personnel assigned t o  the program: 

Ass is tan t  a t to rney  genera l ' s  2  

I n v e s t i g a t o r  1 

Para1 egal Ass is tan t  1 

Secretary -1 


I n  a l l ,  there  are  t h i r t y  persons working on t h e  OCSF program. 
Each c o n t r i b u t i n g  department and the  CBI have negot ia ted  a  formal 
agreement t h a t  c l e a r l y  de f ines  each o t h e r ' s  expectat ions and 
responsi b i  1  it i es .  Th is  process de f ines  r u l e s  and regu la t ions ,  
overt ime p o l i c i e s  and opera t ing  standards. The u n i t  has an adv isory  
board c o n s i s t i n g  o f  t h e  c h i e f  admin i s t ra to rs  o f  t he  c o n t r i b u t i n g  l o c a l  
departments and the  d i r e c t o r  o f  the  CBI. The pr imary purpose o f  t h i s  
board i s  t o  e s t a b l i s h  gu ide l i nes  f o r  t a r g e t i n g  and operat ions and the  
board meets every o t h e r  month o r  more o f t e n  i f  necessary. 

The u n i t  i s  subdiv ided i n t o  two sec t ions  w i t h  approximately equal 
s t a f f i n g  -- Narcot ics and Organized Crime. Senior agent Ralph Ruzicka 
supervises the  Narco t ics  U n i t  and Senior agent Richard McNamee leads 
the  Organized Crime Unit .  An I n t e l 1  igence Analys is  U n i t  has a lso  been 
es tab l  ished. A1 1  f i e 1  d  agents have attended an i n -se rv i ce  
i n t e l l i g e n c e  u t i l i z a t i o n  workshop and the  u n i t ' s  i n t e l l i g e n c e  program 
i s  based upon a  suspect t a r g e t i n g  process which has r e s u l t e d  i n  the  
i d e n t i f i c a t i o n  o f  a number o f  major c r im ina l  t a rge ts  which are now 
being inves t iga ted .  The CBI admin i s t ra t i on  i s  a l s o  working w i t h  the  
Western Slope Law Enforcement Admin is t ra to rs  t o  expand and enhance t h e  
n a r c o t i c  c a p a b i l i t i e s  i n  t h a t  reg ion  o f  the  s ta te .  

The u n i t  has been a c t i v e l y  involved i n  a wide range o f  
i nves t i ga t i ons .  These i nves t i ga t i ons ,  as o f  October 7, 1982, have 
r e s u l t e d  i n  the  purchase o r  se izure  o f  $1,250,000 i n  n a r c o t i c  and 
dangerous drug contraband, $43,878 i n  recovered st01 en proper ty ,  and 
fe lony  a r r e s t s  o f  f i f t y - t h r e e  i nd i v idua ls .  The l ega l  and 
i n v e s t i g a t i v e  teams are  c u r r e n t l y  processing several major cases 
through the  Sta te  Grand Jury and t h e  lawyers have c leared most o f  t h e  
backlog o f  prev ious OCSF cases. 



COMMITTEE FINDINGS AND RECOMMENDATIONS 

Findings 

The committee f i n d s  t h a t  the  pr imary reason f o r  the  disbandment 
o f  t he  OCSF was t h e  l a c k  o f  leadersh ip  on the  p a r t  o f  the  a t to rney  
general and the  assignment o f  -some inexperienced a t to rneys  from the  
a t to rney  general ' s  o f f i c e  t o  the  OCSF. The personnel , management and 
a d m i n i s t r a t i v e  problems i n  the  OCSF were d e t a i l e d  t o  the a t to rney  
general i n  a  r e p o r t  prepared by Mr .  Richard Hennessey, deputy a t to rney  
general, a t  t h e  request  o f  t he  a t to rney  general. This r e p o r t  
i nd i ca ted  t h a t  t he  personnel and management problems w i t h i n  the  OCSF 
should be o f  immediate concern t o  the a t to rney  general and t h a t  these 
problems shoul d  be reso l  ved a t  t he  e a r l  i e s t  possi b l  e  time. Resol u t i o n  
o f  the  personnel and management problems d e t a i l e d  i n  the  Hennessey and 
Spriggs repo r t s  was n o t  f o r t h  coming from the  a t to rney  general who was 
u l t i m a t e l y  respons ib le  f o r  the  d i r e c t i o n  o f  the  a c t i v i t i e s  o f  t he  
OCSF. These personnel and management problems should have been 
resolved w i t h i n  the  i n t e r n a l  o rgan iza t i on  o f  t he  OCSF. The var ious  
competing elements o f  the  var ious  c o n t r i b u t i n g  agencies cou ld  have 
been overcome by s t rong leadersh ip  f r a n  the a t to rney  general. 
However, t h i s  leadersh ip  was n o t  exer ted by the  a t to rney  general. 

One o f  the  reasons c i t e d  i n  the  Hennessey and the  Spriggs r e p o r t  
f o r  t he  personnel and management problems was the  l ack  o f  gu ide l i nes  
concerning the  o f f - d u t y  employment o f  OCSF inves t iga tors .  I n  t h i s  
regard, most o f  t he  quest ions concerning the  o f f - d u t y  employment o f  
law enforcement personnel assigned t o  the  OCSF r e l a t e d  t o  those 
o f f i ce rs  assigned t o  the  u n i t  from the  Denver P o l i c e  Department. It 
was repor ted  t h a t  t he  l a c k  o f  gu ide l i nes  on o f f - d u t y  employment caused 
morale problems w i t h i n  the  o rgan iza t i on  and l e d  t o  an appearance o f  a  
c o n f l  i c t - o f - i n t e r e s t  i n  some s i t ua t i ons .  However, these problems were 
n o t  addressed by t h e  a t to rney  general , the  pub1 i c  o f f i c i a l  u l t i m a t e l y  
i n  charge o f  t he  opera t ions  o f  t h e  OCSF. For example, between 1969 
and 1980 t h e r e  were no r u l e s  o r  gu ide l i nes  concerning t h e  o f f - d u t y  
employment o r  a c t i v i t i e s  o f  OCSF personnel and f rom 1980 t o  1982 there  
were inadequate r u l e s  concerning o f f - d u t y  empl oyment o f  OCSF 
personnel. The r e s u l t  o f  t h i s  l ack  o f  gu ide l i nes  o r  inadequate 
guide1 ines  con t r i bu ted  t o  poor moral e  w i t h i n  the organizat ion,  caused 
an appearance o f  var ious  c o n f l i c t s  o f  i n t e r e s t  w i t h i n  the u n i t ,  
created a l ack  o f  c r e d i b i l i t y  o f  the  u n i t ,  and even tua l l y  caused o r  
con t r i bu ted  t o  the  demise and disbandment o f  the  OCSF. These problems 
cou ld  have been overcome w i t h  e f f e c t i v e  leadersh ip  on the  p a r t  o f  the 
a t to rney  general. 

Recommendati ons 

Cont inuat ion  of OCSF. The committee recognizes t h a t  organized 
cr ime i n  Colorado, as w e l l  as nat ionwide, i s  a  h i g h l y  soph is t i ca ted ,  
d i v e r s i f i e d ,  and widespread a c t i v i t y  t h a t  consumes-mill ions o f  do1 l a r s  
l o c a l l y  and b i l l  ions o f  d o l l a r s  n a t i o n a l l y  from t h i s  s t a t e ' s  and the 



n a t i o n ' s  economy through unlawful  conduct and the  i l l e g a l  use o f  
force, fraud, and cor rup t ion .  Organized cr ime der ives  a major p o r t i o n  
o f  i t s  power through money procured from such i l l e g a l  endeavors as 
syndicated and organized gambl ing, loan-sharking, the  t h e f t  o f  
p rope r t y  and fencing of s t01 en proper ty ,  the  illega l  importat ion,  
manufacture, and d i s t r i b u t i o n  o f  drugs and o ther  c o n t r o l  l e d  
substances, and o ther  forms o f  soc ia l  e x p l o i t a t i o n .  This money and 
power are  i n c r e a s i n g l y  being used t o  i n f i l t r a t e  and co r rup t  our 
democratic processes. Organized cr ime a c t i v i t y  w i t h i n  t h i s  s t a t e  
weakens the  s t a b i l i t y  o f  t he  s t a t e ' s  economy, harm innocent inves tors  
and other  organizat ions,  impedes f r e e  compet i t ion,  threatens the  peace 
and h e a l t h  o f  the  publ i c ,  endangers t h e  domestic secur i ty ,  and 
undermines the  general we l fa re  o f  t h e  s t a t e  and i t s  c i t i zens .  

Because o f  t he  dangers t o  publ i c  and p r i v a t e  i n s t i t u t i o n s  and 
i n d i v i d u a l s  from the  a c t i v i t i e s  o f  organized crime, t he  committee 
f i n d s  t h a t  i t  i s  abso lu te l y  necessary t o  have a p u b l i c  agency such as 
the  OCSF t o  prov ide  a state-wide e f f o r t  t o  f o r e s t a l  1, check, and 
prevent t he  encroachment o f  organized cr ime i n t o  the  s t a t e  o f  
Colorado. Therefore, t h e  committee recommends t h a t  the  OCSF be 
cont inued as a statewide organ iza t ion  t o  i n v e s t i g a t e  and prosecute 
organized cr ime i n  Colorado, t o  examine mat ters r e l a t i n g  t o  law 
enforcement extending across t h e  boundaries o f  t he  s t a t e  i n t o  o the r  
s ta tes  and consu l t  w i t h  o f f i c e r s  and agencies o f  o the r  s ta tes  w i t h  
respect  t o  law enforcement problems o f  mutual concern i n  regard t o  
organized crime, t o  advise and a s s i s t  o ther  law enforcement o f f i c i a l s  
i n  the  performance o f  t h e i r  du t ies ,  and t o  cooperate w i t h  departments 
and o f f i c e r s  o f  t h e  federa l  government and o ther  agencies i n  
i n v e s t i g a t i o n  and t h e  suppression o f  organized crime. Furthermore, 
t h e  General Assembly enacted t h e  "Col orado Organized Crime Control  
Act"  i n  1981 ( A r t i c l e  17 o f  T i t l e  18, C.R.S. 1973) and a statewide 
e f f o r t  i s  necessary t o  b r i n g  c r im ina l  and o ther  sanct ions t o  bear on 
t h e  unlawful  a c t i v i t i e s  o f  those engaged i n  organized crime. 

S t a t u t o r y  c r e a t i o n  o f  OCSF. The committee recommends t h a t  the 
General Assembly consider  and enact 1 eg i  s l  a t i o n  t o  s t a t u t o r i  1 y c reate  
the OCSF. It i s -  be1 ieved t h a t  such a s t a t u t e  would address the  l ega l  
problems encountered by t h e  OCSF i n  t h e  past,  s ince  i t  has operated 
w i thout  s t a t u t o r y  basis. The committee recommends t h a t  such 
l e g i s l a t i o n  i nc lude  the  f o l l o w i n g  concepts and prov is ions :  

-	 the  OCSF be rees tab l ished and res t ruc tu red  w i t h i n  the  O f f i c e  o f  
At torney General . 

-	 the  goals and o b j e c t i v e s  o f  t he  OCSF be s p e c i f i c a l l y  s ta ted  and 
the  term "organized cr ime" be s p e c i f i c a l l y  defined. 

-	 the  OCSF have statewide j u r i s d i c t i o n  and be provided w i t h  
i n t e r s t a t e  j u r i s d i c t i o n  t o  the  maximum ex ten t  poss ib le  under the  
c o n s t i t u t i o n .  

-	 t h e  a t to rney  general be permi t ted  t o  con t rac t  w i t h  l o c a l  d i s t r i c t  
a t to rneys  and pol  i c e  departments f o r  prosecutors and 



i nves t i ga to rs .  

-	 the  a t to rney  general be d i rec ted  t o  develop r u l e s  and regu la t ions  
cocnerning o f f -du ty  employment of OCSF personnel so as t o  avoid 
c o v f l  i c t s  o f  i n t e r e s t  and the  appearance o f  impropr iet ies.  

-	 the  a t to rneys  and inves t iga to rs  be p h y s i c a l l y  located together  
and the team opera t ion  concept be emphasized. 

-	 t h e a d v i s o r y  board beabo l ished.  

-	 the  OCSF be reviewed under the  Sunset Law a t  t he  end o f  th ree 
years and then every s i x  years thereaf te r .  

The committee recognizes t h a t  s u f f i c i e n t  s a l a r i e s  t o  a t t r a c t  
competent and experienced prosecutors and inves t iga to rs  are necessary 
and s t r o n g l y  recommends t h a t  t he  general assembly consider  and provide 
adequate s t a f f  and budget f o r  t he  operat ion o f  t he  OCSF. 

Wiretap s ta tu te .  Law enforcement o f f i c i a l s  may ob ta in  c o u r t  
approval t o  run a  w i re tap f o r  a th i r t y -day  period. The s t a t u t e  
provides t h a t  on l y  one t h i r t y - d a y  extension o f  the  wiretap may be 
granted. I n  the  i n v e s t i g a t i o n  o f  organized c r im ina l  a c t i v i t y  i t  may 
sometimes be necessary t o  conduct a  w i re tap f o r  longer per iods of 
time. Therefore, t he  committee recommends t h a t  t he  General Assembly 
consider  l e g i s l a t i o n  t o  provide f o r  successive extensions o f  w i re tap 
i n  organized cr ime i n v e s t i g a t i o n s  upon s u i t a b l e  proof  o f  necessity.  

I nves t iga t i ons  by 1  egi  s l  a t i v e  comni t tees.  During the  course o f  
t h e  i n q u i r y  i n t o  the operat ions o f  t he  OCSF, several problems were 
encountered- which r e l a t e  t o  the  process o f  conducting such an i n q u i r y  
by a  1  eg i  s l  a t  i v e  commit tee. For example, several subpoenaed witnesses 
questioned the  v a l i d i t y  and l e g a l i t y  o f  subpoenas issued by the  
committee. I n  add i t ion ,  t he  quest ion o f  whether the  committee had 
power t o  f i n d  a witness i n  contempt o f  t he  General Assembly was 
re fer red t o  the  L e g i s l a t i v e  D r a f t i n g  O f f i c e  f o r  extensive research. 
Although unre la ted t o  the  sub jec t  o f  the  OCSF, the  committee bel ieves 
t h a t  the  quest ions and issues ra ised dur ing  the  l e g i s l a t i v e  committee 
process need t o  be addressed by t h e  General Assembly so t h a t  such 
problems w i l l  n o t  a r i s e  i n  f u t u r e  l e g i s l a t i v e  committee 
inves t iga t ions .  Therefore, t he  committee recommends t h a t  the  General 
Assembly consider  l e g i s l a t i o n  i n  the  f o l  lowing areas: 

--	 appropr ia te  amendments t o  the  s ta tu tes  and r u l e s  governing the  
issuance o f  subpoenas by committees o f  the  General Assembly. 

- - 	 appropr iate amendments t o  the  s ta tu tes  and r u l e s  t o  c l a r i f y  the  
a u t h o r i t y  o f  t h e  General Assembly o r  committees thereof  t o  ho ld  a  
witness i n  contempt o f  t he  General Assembly and t o  spec i fy  the  
procedures f o r  such act ion.  

- - 	 appropr iate amendments t o  the  s ta tu tes  and r u l e s  t o  c l a r i f y  
whether o r  no t  the General Assembly o r  committees thereof  may 



gran t  immunity t o  witnesses summoned t o  t e s t i f y ,  and t o  spec i f y  
t he  procedures f o r  such act ion.  

- - 	 appropr ia te  amendments t o  the  s t a t u t e s  and r u l e s  t o  c l a r i f y  
whether o r  n o t  t he  General Assembly o r  committees thereof  have 
a u t h o r i t y  t o  employ i n v e s t i g a t i v e  s t a f f  t o  a s s i s t  i n  a 
l e g i s l a t i v e  i n v e s t i g a t i o n  and t o  speci fy  t he  procedures f o r  such 
act ion.  

Amendment t o  "Open Pub l i c  Records Law." During the  course o f  the  
i n q u i r y ,  the  committee obtained, by a subpoena duces tecum, a 
t r a n s c r i p t  o f  an i n t e r v i e w  by the  Denver Post s t a f f  w i t h  Mr. Michael 
B. Howard which the  conunittee be l ieved might  be re levan t  t o  c e r t a i n  
quest ions r a i s e d  dur ing  the  committee hearings. Access t o  the  
t r a n s c r i p t  was immediately sought by members o f  the  press. I n  
add i t i on ,  t he  press sought access t o  the  r e t u r n  o f  se rv i ce  papers on a 
subpoena issued t o  an i n d i v i d u a l  who d i d  no t  wish t o  have h i s  name 
d isc losed p r i o r  t o  h i s  appearance before the  committee. Access t o  
these documents were denied by the  chairman o f  t he  committee, as 
custodian, on the  grounds t h a t  the  in fo rmat ion  sought was p a r t  o f  an 
i n v e s t i g a t o r y  f i l e  compiled f o r  a law enforcement purpose under 
sec t i on  24-72-302 (3) ,  C.R.S. 1973, and the  re lease o f  such 
i n fo rma t ion  a t  t h a t  t ime would be con t ra ry  t o  the  p u b l i c  i n t e r e s t  
under sec t i on  24-72-305 (5) ,  C.R.S. 1973. This a c t i o n  was immediately 
chal lenged i n  Denver D i s t r i c t  Court by KMGH-TV, Channel 7. On June 
28, Denver D i s t r i c t  Court Chief  Judge C l  i f t o n  Flowers ordered the 
chairman o f  t he  committee t o  prov ide Channel 7 access t o  the  
subpoenaed documents. 

The e f f e c t  o f  t he  c o u r t  order  i s  t h a t  a1 1 subpoenaed documents 
which come i n t o  the  possession o f  a l e g i s l a t i v e  committee are  
considered t o  be open publ i c  records. Be1 i e v i n g  t h a t  some 
circumstances may e x i s t  i n  which a l e g i s l a t i v e  committee should n o t  
re1 ease subpoenaed documents t o  the  publ i c ,  t he  committee recommends 
t h a t  t he  general assembly consider  appropr ia te  amendments t o  the  Open 
Pub l ic  Records Law which w i l l  empower a l e g i s l a t i v e  committee t o  l i m i t  
access t o  subpoenaed documents i n  p a r t i c u l a r  circumstances. 

A v a i l a b i l i t y  o f  committee ma te r ia l  t o  Denver D i s t r i c t  At torney 
and Regional Uni ted States at torney.  The committee recommends t h a t  
a1 1 ma te r ia l  i n  t he  ~ o s s e s s i o n  o f  the  committee, i n c l u d i n q  the  summary 
o f  meetings, subpoenaed bank records, o the r  documentary ma te r i a l ,  and 
the  f i n a l  repor t ,  be made a v a i l a b l e  t o  the  Denver D i s t r i c t  At torney 
and the  Regional Uni ted States At torney t o  review f o r  any i n t e r e s t  
they may have i n  the  ma te r ia l .  
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SUMMARY OF RECOMMENDATIONS 

COMMITTEE ON MANAGEMENT OF STATE GOVERNMENT 

This committee was created by Senate J o i n t  Resolution No. 19 f o r  
the purpose of studying the management o f  s ta te  government. Within 
t h a t  broad framework the committee was assigned the spec i f i c  tasks of 
r e v i  ewi ng : 

-- matters r e l a t i n g  t o  s ta te  employees, inc luding management o f  the 
s ta te  personnel system, the conduct o f  the wage and f r i nge  
benefit s  survey, and wage pol i c  ies; 

-- the management o f  the s ta te  computer and automated data 
processing systems; 

--	the general organizat ional  s t ruc ture  o f  s ta te  government; and 

--	 budget management, inc lud ing revenues from a l l  sources and 
expendi tures f o r  a1 1  purposes. 

During the course o f  f i v e  meetings, the committee addressed each 
o f  the aforementioned topics. These hearings presented an opportuni ty 
f o r  committee members t o  obtain valuable ins igh ts  through the 
testimony of i nd iv idua ls  in t imate ly  fami l  i a r  w i th  the issues. 

As a  r e s u l t  o f  i t s  del iberat ions,  the Committee on Management o f  
State Government recommends t h a t  the Jo in t  Budget Comnittee: 

1. 	 Consider increasing the amount o f  funds appropriated f o r  
-	 management t ra in ing,  but  cont ro ls  should be implemented t o  ensure 

t h a t  such funds w i l l  be expended so le ly  f o r  management t r a i n i ng  
purposes. 

2. 	 Allow s ta te  agencies t o  keep a por t ion  o f  the savings they 
generate, but  the purpose for which an agency can spend such 
monies should be specif ied. The committee bel ieves t h a t  s t a te  
agencies need some incent ive t o  improve e f f i c i ency  and increase 
product iv i ty .  It i s  hoped t h a t  t h i s  incent ive would be provided 
by al lowing such agencies t o  r e t a i n  a  ce r t a i n  por t ion of the 
savings they produce. 

The committee a1 so recommends three b i l l s  and one concurrent 
resolut ion.  The b i l l s  provide f o r  the contract ing out  o f  the salary 
and f r inge benef i ts  survey t o  the p r i va te  sector; spec i fy  t ha t  the 
State Personnel Board must provide w r i t t en  f ind ings o f  f a c t  and 
conclusions of law f o r  i t s  d i s c i p l  i na ry  hearing decisions; and require 
the State Personnel Board t o  promulgate r u l  es provid ing f o r  measures, 
such as voluntary and mandatory furloughs and the suspension o f  sa lary  
survey increases, which may be implemented when a f i s c a l  emergency i s  
declared by the governor and the Colorado General Assembly. The 
concurrent reso lu t ion  consists o f  a  cons t i tu t iona l  amendment which 



m o v e s  the State Personnel Board and Jts rule-making authori ty from 
the consti tut ion and requJres the General Assembly t o  reestabl ish a 
personnel board by statute.  The purpose o f  thJs resolutJon i s  t o  
c l a r i f y  tha t  the board i s  subject t o  l e g i s l a t i v e  authori ty and should 
therefore abide by l e g l s l a t l v e  d i rect ives.  



MANAGEMENT OF STATE GOVERNMENT 


A t  i t s  f i r s t  meeting, t he  committee decided t h a t  the  best method 
o f  conducting an i n q u i r y  i n t o  the  broad top i c  o f  t he  management o f  
s t a t e  government would be t o  speak d i r e c t l y  w i t h  persons i n  the  
execut ive and l e g i s l a t i v e  branch who have major r e s p o n s i b i l i t i e s  i n  
t h i s  f i e l d .  It was hoped t h a t  such discussions would reveal where 
problems may e x i s t  and what act ions,  i f  any, a re  being taken t o  
r e c t i f y  those problems. The committee a lso  f e l t  t h a t  the  so lu t i ons  t o  
many management problems do n o t  l i e  i n  the passage o f  more b i l l  s  and 
c o n s t i t u t i o n a l  amendments, bu t  r a t h e r  i n  the  c rea t ion  o f  a  d ia logue 
between the l e g i s l a t i v e  and execut ive branches i n  which p o t e n t i a l  
admin i s t ra t i ve  so lu t i ons  t o  these problems are discussed and shared 
w i t h  each other. 

Consequently, t h e  committee i n v i t e d  the s t a t e  aud i to r ,  t h e  
governor 's execut ive ass i s tan t ,  the  s t a t e  personnel d i r e c t o r ,  
representat ives o f  the Colorado Associat ion o f  Pub l ic  Employees, and 
others t o  t e s t i f y  on var ious issues r e l a t e d  t o  the  management o f  s t a t e  
operations. One o f  t he  issues ra ised a t  these hearings concerned 
cen t ra l  con t ro l  over the  func t ions  o f  s t a t e  government. Some 
committee members expressed t h e i r  . b e l i e f  t h a t  the twenty execut ive 
departments operate t o  a  l a r g e  degree on t h e i r  own w i t h  l i t t l e -  c e n t r a l  
con t ro l  o r  d i r e c t i o n .  The governor 's execut ive a s s i s t a n t  contended 
t h a t  s t rong cen t ra l  c o n t r o l  does n o t  work we l l  when you have such a  
broad span o f  departments. Instead, d i r e c t o r s  must be g iven some 
measure o f  c o n t r o l  over the  operat ions o f  t h e i r  respect ive  
departments. Central  coordinat ion,  he explained, i s  provided through 
performance cont rac ts  between the  governor and each d i r e c t o r  he 
appoints. These con t rac ts  cons is t  o f  ob jec t i ves  f o r  the upcoming 
calendar year. The governor g ives  each d i r e c t o r  a  revenue est imate 
and p r i o r i t i z e d  l i s t  o f  goals t o  he lp  them i n  the fo rmula t ion  of the  
performance contract .  The governor and each d i r e c t o r  then come t o  an 
agreement on the  f i n a l  vers ion  o f  the  contract .  A d i r e c t o r ' s  progress 
towards a t t a i n i n g  the  goals se t  f o r t h  i n  h i s  con t rac t  i s  monitored 
through q u a r t e r l y  meetings w i t h  the  governor. The execut ive a s s i s t a n t  
added t h a t  monthly meetings w i t h  department heads a l so  keeps the 
governor abreast o f  each department's operations. 

Concerning o ther  management problems, the  s t a t e  a u d i t o r  t e s t i f i e d  
before t h e  committee on problems which h i s  o f f i c e  i d e n t i f i e d  wh i le  
performing aud i t s  o f  var ious departments and s t a t e  agencies. Some o f  
t he  problems which these a u d i t s  uncovered, such as the  slow depos i t  of 
t ax  rece ip ts  and the  recovery o f  i n d i r e c t  costs from the federa l  
government (costs i ncu r red  wh i l e  administer ing federal  grants) ,  have 
s ince been reso l  ved. However, t he  s t a t e  a u d i t o r  contended t h a t  
several problems s t i l l  ex i s t .  He inc luded i n  t h i s  category the 
fo l l ow ing  items which r e l a t e  t o  the  o v e r a l l  management o f  s t a t e  
government: 

-- The Department o f  Admin is t ra t ion  has been neg lec t ing  i t s  
s t a t u t o r y  responsi b i  1  it ies regarding con t ro l s  over state-owned 



r e a l ty. These respons ib i  1 i ties inc l  ude the  maintenance of an 
inventory  of state-owned r e a l t y, the development of master 
f a c i l i t y  plans, t he  i nspec t ion  o f  cons t ruc t i on  pro jec ts ,  and the  
annual r e p o r t i n g  of leases t o  the  J o i n t  Budget C m i t tee,  

--	 I n t e r n a l  c o n t r o l s  over  data processing a c t i v i t i e s  a re  i n  need o f  
improvement i n  a t  l e a s t  th ree i n s t a l l a t i o n s :  the  Department of 
Labor and Employment Computer Center, t he  Revenue Department 
Computer Center and the  General Government Computer Center. 

-- There i s  n o t  an e f f e c t i v e  cen t ra l  con t ro l  p o i n t  fo r  i den t i f y ing ,  
t r a c k i  ny o r  r e p o r t i n g  in format ion  concerning federa l  funds 
f l ow ing  i n t o  the  state.  

-- The actual  expenditures repor ted  t o  the  J o i n t  Budget Committee 
and the  O f f i c e  o f  S ta te  Planning and Budgeting have not  agreed on 
occasion w i  t h  the  amounts shown i n  audi ted f i n a n c i a l  statements 
as actual  expendi tures, 

-- Performance aud i t s  f o r  c e r t a i n  departments have shown t h a t  budget 
requests were n o t  always r e l a t e d  t o  management plans, bu t  were 
sometimes requested f o r  programs the  departments be1 ieved would 
be funded. For instance, funding requests from the  Department of 
Local A f f a i r s  f o r  r u r a l  development were usual l y  appropriated, 
hut  those funds were n o t  always used f o r  those purposes. 

-- The cos t  o f  lease purchase agreements t o  the  s t a t e  i s  increasing 
and should be reviewed, A1 though 1 ease purchase agreements may 
make sense i n  t h e  p r i v a t e  sec tor  where the  tax  b e n e f i t s  o f  such 
an arrangement may be a considerat ion,  lease purchases i n  tax  
exempt operat ions l i k e  s t a t e  government are  one o f  t he  most 
expensive methods o f  acqu i r i ng  assets. Less expensive ways of 
acqu i r i ng  these assets need t o  be considered. 

A f i n a l  problem ra i sed  re1 a t i n g  t o  management quest ions invo lved 
t h e  t r a i n i n g  received by s t a t e  superv isors and managers. 
Representatives o f  t he  Department o f  Personnel and the Colorado 
Associat ion o f  Pub1 i c  Employees both agreed t h a t  more t r a i n i n g  was 
needed, p a r t i c u l a r l y  a t  t he  f i r s t  superv isory l eve l .  However, t he  
Department o f  Personnel representa t ives  informed the  committee t h a t  
t h e  $70,000 (ha l f  cash funded, h a l f  general funded) appropr iated f o r  
management t r a i n i n g  dur ing  the  c u r r e n t  f i s c a l  year  was on ly  s u f f i c i e n t  
f o r  the  t r a i n i n g  of h igher  l e v e l  managers. 

The committee was a l s o  f o r t u n a t e  t o  have n o n - l e g i s l a t i v e  members 
on the  committee who could share w i t h  the  r e s t  o f  t he  c m i  t t e e  the  
p r i v a t e  sec to r ' s  p o l i c y  on management t r a i n i n g .  During t h i s  
d iscussion w i t h  t h e  n o n - l e g i s l a t i v e  members, i t  became evident  t h a t  
p r i v a t e  i n d u s t r y  places g rea t  importance on the t r a i n i n g  o f  management 
personnel. 

Committee recommendations. As a r e s u l t  o f  i t s  discussions on the 
management issue, t h e  committee has two recommendations f o r  the  J o i n t  



Budget Committee. F i r s t ,  i t  perceives a need f o r  increasing the 
amount o f  funds appropriated f o r  management t ra in ing ,  but be1 ieves 
t h a t  cont ro ls  should be implemented t o  ensure t ha t  such funds w i l l  be 
expended so le l y  f o r  management t r a i n i ng  purposes. A l l  of the 
testimony received by the committee on t h i s  matter seems t o  ind icate  
t ha t  the present leve l  o f  s ta te  funding f o r  the t r a i n i n g  o f  managerial 
personnel i s  inadequate. The committee i s  convinced t ha t  the 
increases i n  e f f i c i ency  and p roduc t i v i t y  which could r e s u l t  from such 
t r a i n i n g  would j u s t i f y  the increase i n  expenditures. 

The second recommendation t o  the Jo in t  Budget Committee i s  an 
outgrowth o f  committee del iberations on ways t o  improve e f f i c i ency  and 
increase product iv i ty .  The committee be1 ieves t h a t  s ta te  agencies 
need some incentive i n  order t o  accompl ish these two goal s. This 
incent ive could be provided by al lowing s ta te  agencies t o  r e t a i n  pa r t  
o f  the savings achieved from the implementation o f  cost  reduct ion 
procedures. It therefore recommends t h a t  s ta te  agencies be allowed t o  
keep a por t ion  o f  the savings generated, bu t  the purposes f o r  which an 
agency can spend such monies should be specif ied. 

MATTERS RELATING TO STATE EMPLOYEES 

The committee devoted a large p a r t  o f  i t s  t ime t o  discussing 
matters r e l a t i n g  t o  s ta te  personnel issues. These discussions focused 
on the fo l lowing topics:  the three-plus-three rule,  the salary and 
f r i nge  benefi ts survey, the newly devel oped pay-for-performance plan, 
and the content o f  State Personnel Board f ind ings i n  d i s c i p l i n a r y  
hearings. The major po in ts  ra ised i n  these discussions are described 
be1 ow. 

Three-Pl us-Three Rule 

The three-pl us- three r u l e  promulgated by the State Personnel 
Board al lows s ta te  employers t o  consider the top three minor i t y  and 
female appl icants  f o r  vacant jobs, as wel l  as the three appl icants 
ranking highest  on the e l i g i b i l i t y  l i s t s .  I n  1977, the Colorado 
General Assembly enacted Senate B i l l  548 which provided f o r  the repeal 
o f  t h i s  r u l e  e f f e c t i v e  January 1, 1980. However, the State Personnel 
Board continued the three-plus-three r u l e  a f t e r  t ha t  date. The 
Colorado General Assembly reacted by re fus ing t o  extend the r u l e  i n  
1980. The State Personnel Board responded t o  the denial o f  extension 
by r e i n s t i t u t i n g  the r u l e  before the date on which the r u l e  would have 
expired. I n  subsequent years, t h i s  same scenario whereby the Colorado 
General Assembly refused t o  extend the r u l e  and the State Personnel 
Board re ins ta ted the r u l e  was repeated. 

The State Personnel Board continues t o  use the r u l e  because i t  
be1 ieves that :  1) the s ta te  i s  obl igated t o  operate an a f f i rma t i ve  
act ion program under the fourteenth amendment t o  the United States 
Const i tut ion;  and 2 )  the three-plus-three plan i s  the only ava i lab le  
remedy t o  deal w i t h  the problem o f  unde ru t i l i za t i on  o f  m inor i t i es  and 



females i n  s ta te  government. A couple o f  committee members voiced 
t h e i r  support f o r  the board's posi t ion.  These members stated t h a t  
a f f i r m a t i v e  ac t ion  programs have been determined by the United States 
Supreme Court t o  be lega l  under the United States Const i tut ion;  the 
three-pl us-three r u l e  i s  responsible f o r  s i g n i f i c a n t l y  increasing the 
number o f  m ino r i t i e s  i n  s t a te  government; and the Department o f  
Personnel has no t  o f fe red  another a l t e rna t i ve  t o  the r u l e  because the 
department be1 ieves t h a t  other proposed plans would not  be acceptable 
t o  the Colorado General Assembly. 

The arguments o f fe red  i n  opposit ion t o  the State Personnel 
Board's act ions regarding the three-pl us-three r u l e  centered on two 
points. F i r s t ,  the three-plus-three r u l e  i s  i n  v i o l a t i o n  o f  the 
Colorado Consti tut ion. Section 13, A r t i c l e  X I  I o f  the Colorado 
Const i tu t ion provides t h a t  persons should be chosen f o r  s ta te  
employment ''...without regard t o  race, creed, o r  color, o r  p o l i t i c a l  
a f f i l  i a t i o n "  and should .be one o f  the three persons ranking 'I.. 

highest on the e l i g i b l e  l i s t  f o r  such position...." It was therefore  
contended t ha t  a r u l e  which provides f o r  the considerat ion o f  
candidates besides the top three e l  i g i  b l e  candidates and which 
provides t h a t  candidates may be considered on the basis o f  t h e i r  race 
and co lo r  i s  unconsti t u t i ona l  under the Colorado Consti t u t i  on. 
Second, by cont inuing t o  r e i n s t i t u t e  the three-pl us-three r u l e  the 
State Personnel Board i s  avoiding the spec i f i c  d i r ec t i ves  o f  the 
Colorado General Assembly t o  e l  iminate the ru le.  

C m i t t e e  _ recommendation. The committee be1 ieves t h a t  the State 
Personnel Board i s  v i o l a t i n g  r e g i s l a t i v e  d i r ec t i ves  and the Colorado 
Const i tu t ion by the continued r e i n s t i  t u t i on  o f  the three-plus-three 
rule.  Since one o f  the arguments o f fered t o  explain the v i o l a t i o n  o f  
l e g i s l a t i v e  d i r ec t i ves  i s  t h a t  the board i s  a const i tu t iona l ly -created 
body and i s  therefore  no t  subject  t o  l e g i s l a t i v e  author i ty ,  the 
committee recommends the removal o f  the board's const i  tu t iona l  status. 
Concurrent Resolution 1 would accomplish t h i s  object ive. This 
reso lu t ion  provides f o r  the removal o f  the State Personnel Board and 
i t s  rule-making au tho r i t y  from the Colorado Consti tut ion. It requires 
the Colorado ~ e n e r a l  Assembly t o  create by s ta tu te  a State personnel 
Board composed o f  f i v e  members, no more than three o f  whom shal l  be o f  
the same p o l i t i c a l  party. It fu r t he r  requires the Colorado General 
Assembly t o  prescribe by law the powers and d u t ies o f  the new 
personnel board and t o  enact provis ions governing the board. 

Salary and Fringe Benef i ts  Survey 

Under Section 24-50-104, Col orado Revised Statutes 1973, s ta te  
employees are t o  receive sa la r ies  and f r i nge  benef i ts  a t  l eve l s  
comparable t o  persons performing s im i l a r  tasks i n  the p r i va te  sector. 
This pol i c y  i s  re fe r red  t o  as the p reva i l  ing wage concept. I n  order 
t o  determine the p reva i l i ng  wage, the Department o f  Personnel conducts 
an annual survey of sa la r ies  and f r i nge  benef i ts  paid by other pub1 i c  
and p r i va te  employers i n  Colorado. The method o f  conducting t h i s  
survey was explained t o  the comnittee by representat ives o f  the 



Department o f  Personnel. Non- leg is la t lve  members o f  the  committee 
pointed out  t h a t  p r i v a t e  companles o f t e n  rece ive  t h i s  data from f i r m s  
specia l  l z l n y  i n  such surveys. 

C o m l t t e e  recommendatlon. The committee recomnends B i l l  1 which 
requ i res  t h a t  the  Isa la ry  and f r i n g e  b e n e f l t s  survey be s t a t e  s 
contracted out  t o  a p r l v a t e  person o r  f i rm.  The committee has two 
reasons f o r  t h i s  recommendation: 

-- There are  companies which have developed an exper t i se  i n  the  area 
o f  sa la ry  and f r i n g e  b e n e f i t  surveys. Since such exper t i se  
ex is ts ,  t he  s t a t e  should a v a i l  i t s e l f  o f  these serv ices instead 
o f  t r y i n g  t o  develop t h e  data on i t s  own. 

-- The r e s u l t s  o f  a sa la ry  and f r i n g e  bene f i t s  survey conducted by a 
p r i v a t e  f i r m  may be more o b j e c t i v e  than a survey conducted 
in-house by the  Department o f  Personnel. 

Pay-For-Performance Plan 

The committee a l s o  conducted extensive hearings on the  new 
incen t i ve  pay system f o r  s t a t e  employees, commonly r e f e r r e d  t o  as the  
pay-for-performance plan. This p l  an evol ved ou t  o f  a recommendation 
by t h e  1980 Executive Committee on Personnel Management i n  State 
Government (Dines Committee). As a r e s u l t  o f  t h i s  recommendation, a 
p rov i s ion  was inc luded i n  Senate B i l l  308, 1981 session, which 
requ i red  the  s t a t e  personnel d i r e c t o r  t o  "...establ i s h  a compensation 
p lan  which s h a l l  be based on demonstrated a b i l i t y  and qua1i t y  o f  
performance and which s h a l l  be operat ional  on o r  a f t e r  J u l y  1, 1982." 
The s t a t e  personnel d i r e c t o r  informed the  committee t h a t  a 
pay-for-performance p lan  has been developed and w i l l  be tes ted  dur ing 
the  per iod o f  J u l y  1, 1982 t o  June 30, 1983. This system i s  f i r s t  
being appl i e d  t o  the  top  350 managers, b u t  by December 31, 1982 w i l l  
be i n  p lace f o r  a l l  c l a s s i f i e d  s t a t e  personnel. The actual  
implementation o f  t he  program w i l l  begin i n  F isca l  Year 1983-84, w i t h  
the  f i r s t  payment reward t o  be made i n  June 1984. 

Under the  p lan  which has been developed, an employee can progress 
through a ser ies  o f  sa la ry  steps i n  a v a r i e t y  o f  ways (on t h e  basis o f  
performance) u n t i l  a t t a i n i n g  a pre-determined p o i n t  i n  the  middle o f  
t he  sa la ry  range. This mid-point  i n  the  sa lary  range i s  r e f e r r e d  t o  
as the  " j o b  rate," o r  t h a t  r a t e  o f  pay requ i red  t o  r e t a i n  the  average 
performing employee. The d o l l a r  value o f  t h i s  j ob  r a t e  w i l l  be 
determined annual ly  based on t h e  r e s u l t s  o f  the  sa la ry  survey. It i s  
presumed t h a t  once an employee reaches t h e  mid-point o f  t he  sa la ry  
range, he has completed t h e  l ea rn ing  o r  t r a i n i n g  per iod  and i s  now an 
experienced employee. A t  t h i s  point ,  the  employee enters the  
i ncen t i ve  s ide  o f  t he  pay range and i s  e l i g i b l e  f o r  an annual bonus 
award which i s  determined s o l e l y  from performance eval uations. These 
awards w i l l  be d i s t r i b u t e d  on a lump sum basis (10-15% f o r  super io r  
ra t ing ,  16-20% f o r  outstanding r a t i n g )  and w i l l  be non-cumulative, 
toe., t h e  award w i l l  n o t  be added t o  the base sa la ry  f o r  f u t u r e  years. 



The only way an employee a t  t h i s  p o i n t  i n  the sa lary  range could 
receive any permanent a d d i t i o n  t o  h i s  base sa lary  would be through 
changes i n  the  base sa la ry  r e s u l t i n g  from the f i nd ings  o f  occupational 
s tudies o r  the  sa la ry  survey. 

The committee heard testimony i n  support o f  and i n  oppos i t ion  t o  
t h i s  plan. The chai  rman o f  the  Dines Committee and a former s t a t e  
personnel d i r e c t o r  i n s i s t e d  t h a t  1 i nk ing  sal a ry  t o  performance i s  
c r u c i a l  and was the key recommendation o f  the Dines Committee. 
However, representat ives o f  the  Colorado Associat ion o f  Publ ic  
Employees d i f f e r e d  w i t h  t h i s  assessment. They i n s i s t e d  t h a t  the  newly 
developed pay-for-performance p lan i s  based on two f a l s e  assumptions, 
namely: 1) money i s  a prime mot iva tor  which w i l l  increase 
p roduc t i v i t y ;  and 2) an ob jec t i ve  performance evaluat ion scheme f r e e  
o f  favor i t i sm,  cronyism and bias can be developed and used t o  
determine cash bonuses. Other ob jec t ions  ra ised by the assoc ia t ion 's  
representat ives included the f o l l  owing: 

-- Beyond the mid-point o f  the range, good performance, def ined as 
"standard" i n  the  plan, would no t  be rewarded. Only "super ior"  
o r  "outstanding" performance would be e l i g i b l e  f o r  a bonus. Good 
employees a t  the  mid-point  i n  the  range would never receive an 
increase i n  pay, except f o r  sa lary  survey o r  occupational study 
adjustments. 

-- The d i s t i n c t i o n  between "superior1' and "outstanding" performance 
i s  blurred. It w i l l  be very d i f f i c u l t  t o  d i s t i n g u i s h  between 
these two d i f f e r e n t  1 eve1 s o f  performance. 

-- The plan w i l l  no t  save the s t a t e  money. 

-- The p lan i s  o v e r l y  compl icated. 

-- The plan i s  unreal  i s t i c .  To go from a system i n  which i t  was 
d i f f i c u l t  t o  g e t  supervisors t o  conduct a t  l e a s t  one in te rv iew a 
year t o  a system which requ i res  three in terv iews w i t h i n  a two 
month per iod ( t h e  pre-appraisal in terv iew, the  appraisal 
in terv iew, and t h e  performance planning in terv iew)  i s  
unreal i s t i c .  

-- The p lan could d i sc r im ina te  against  low l e v e l  employees who are 
no t  i n  professional  classes. When such employees reach the 
mid-point  i n  the  sa la ry  range, t h e i r  oppor tun i t i es  f o r  rewards 
a re  1 imited. Persons a t  t h a t  pay r a t e  can on ly  receive bonuses 
f o r  super ior  o r  outstanding performance, bu t  i f  you are a 1 
l e v e l  employee your a b i l  i t y  t o  perform super ior  o r  outstandi  
work i s  1 i m i ted  by t h e  nature o f  your tasks. 

Findings o f  the  State Personnel Board 

The d i r e c t o r  o f  the  Department o f  Health described an inc iden t  
the comnittee where the  State Personnel Board overturned the dec is  



of a hearings o f f i c e r  who had upheld the  demotion o f  a hea l th  
department employee. The board i n  t h i s  instance d i d  no t  g ive  any 
reasons f o r  i t s  decis ion.  The d i r e c t o r  o f  t he  Department o f  Health 
suggested t h a t  the  State Personnel Board be requ i red  t o  make f i nd ings  
o f  f a c t  i n  such s i tua t i ons .  

Committee recommendation. The committee supports t h e  
recommendation t o  r e q u i r e  the  Sta te  Personnel Board t o  exp la in  i t s  
decis ions i n  cases - i n v o l v i n g  d i  s c i p l  i n a r y  act ions. consequently, i t  
recommends B i l l  2. This b i l l  requ i res  the  board t o  make w r i t t e n  
f i nd ings  o f  f a c t  and conclusions o f  law regarding i t s  decis ions on 
d i s c i p l i n a r y  act ions. The f i n d i n g s  and conclusions must be made 
e i t h e r  a t  the  conclus ion o f  the  hearing o r  w i t h i n  seven days o f  t h a t  
hearing. 

MANAGEMENT OF THE STATE COMPUTER AND 

AUTOMATED DATA PROCESSING SYSTEM 


I n  t h e  budget hearings conducted dur ing  the past  year, a request 
was made f o r  a new attached computer processor t o  handle the  increase 
i n  demand f o r  computer time. As a r e s u l t  o f  t h i s  request, a number o f  
questions were ra i sed  about the  management o f  t he  s t a t e  computer 
system. Several l e g i s l a t o r s  were concerned about the  e f fec t iveness o f  
both the  method which i s  used t o  determine what computer data should 
be deleted from t h e  data bank and the  procedure which i s  u t i l  i zed t o  
assess requests f o r  computer t ime from var ious s t a t e  agencies. I n  
o the r  words, does the  s t a t e  r e a l l y  need new computer equipment o r  
could the  necessary demands f o r  computer t ime be handled w i t h  the  
present equipment i f  unnecessary data i s  deleted and on ly  j u s t i f i a b l e  
requests f o r  computer t ime are granted. 

I n  order  t o  f i n d  an answer t o  these and o ther  questions, 
representat ives o f  I n t e r n a t i o n a l  Business Machines ( IBM) and the  
d i r e c t o r s  o f  t he  Department o f  Administ rat ion,  the  D i v i s i o n  o f  
Automated Data Processing , and the  General Government Computer Center 
were asked t o  appear before the  committee. The IBM representa t ive  
informed the  c m i t t e e  t h a t  as a r e s u l t  o f  t he  concerns o u t l i n e d  
above, a usage study has been s t a r t e d  by I B M  and the General 
Government Computer Center. This i s  an ongoing study t o  assess 
c u r r e n t  work1 oads, fo recas t  f u t u r e  needs, and establ  i s h  a master plan. 
As p a r t  o f  the  study, in terv iews are being conducted w i t h  users t o  
weed out  unnecessary programs and determine f u t u r e  requirements. The 
IBM representa t ive  a l s o  informed the  committee t h a t  the  best  way o f  
ensuring t h a t  unnecessary data i s  deleted from computer banks i s  t o  
charge users f o r  t h e  storage o f  data. 

Representatives o f  t he  s t a t e  agencies responsib le f o r  the s t a t e  
computer system agreed t h a t  t he re  may be a need f o r  more f requent  
reviews o f  past  app l i ca t i ons  f o r  computer t ime t o  determine ifsuch 
programs are s t i l l  needed and whether any can be deleted from the  
system. They expressed hope t h a t  t he  usage study w i l l  he1 p c o r r e c t  



t h i s  s i tuat ion.  As f o r  new appl ica t ions f o r  computer time, a system 
i s  i n  place f o r  reviewing such requests. Under t h i s  system, new 
appl i ca t ions  are reviewed by the D iv i s ion  o f  Automated Data Processing 
and the Of f i ce  o f  State Planning and Budgeting and then forwarded t o  
the governor f o r  h i s  approval. This system should help screen out  new 
appl icat ions which have a low p r i o r i t y .  

The second concern t h a t  the committee had regarding the s ta te  
computer system involved the storage o f  personnel and payro l l  data. 
I n  the past, c r i t i c a l  informat ion concerning s ta te  personnel was no t  
r ead i l y  ava i lab le  because it had no t  been stored on computer. The 
s ta te  personnel d i r e c t o r  informed the canmittee t ha t  the computer 
system f o r  personnel data (number o f  employees, anniversary dates, 
c l ass i f i ca t i on ,  etc.) became operational i n  May 1982 and w i l l  be 
1 inked t o  payro l l  data i n  the future. 

ORGANIZATIONAL STRUCTURE OF STATE GOVERNMENT 

The discussion on the organizational s t ruc tu re  o f  s t a te  
government revolved around the creat ion o f  a Department o f  Publ i c  
Safety and the merging o f  the Of f i ce  o f  State Planning and Budgeting, 
the Department o f  Administrat ion, and the Department o f  Personnel. I n  
1981, Senate B i l l  342 was introduced which would have moved ce r t a i n  
d iv i s ions  from ex i s t i ng  departments i n t o  a Department o f  Publ ic  
Safety. The Department o f  I n s t i t u t i o n s  would have been abolished so 
t h a t  the new department would f i t  w i t h i n  the cons t i tu t iona l  1i m i t  o f  
twenty departments. I n  the 1982 session, Senate B i l l  137 proposed the 
establishment o f  a Department o f  Publ i c  Safety e f f e c t i v e  Ju ly  1, 1983. 
The o r i g i na l  b i l l  would have created an i n te r im  committee t o  determine 
which ex i s t i ng  department would be abolished. However, a motion was 
made on the Senate f l o o r  t o  merge the Of f i ce  o f  State Planning and 
Budgeting, the Department o f  Admini s t ra t ion,  and the Department o f  
Personnel i n t o  a Department o f  Personnel and Admini st rat ion.  This 
b i l l  was postponed i nde f i n i t e l y .  The committee was informed t h a t  a 
new b i l l  c reat ing a Department o f  Publ i c  Safety i s  being prepared f o r  
in t roduc t ion  i n  the 1983 session. This b i l l  w i l l  essen t ia l l y  be the 
Senate version of Senate B i l l  137. 

A t  several po in ts  the  cmmi t t e e  discussed the poss ib i l  i t y  o f  
consol idat ing the O f f i ce  o f  State Planning and Budgeting, the 
Department o f  Administrat ion, and the Department o f  Personnel. The 
reasoning behind t h i s  was twofold. F i r s t ,  these agencies are un l i ke  
other s ta te  agencies because t h e i r  r o l e  i s  t o  provide serv ice t o  other 
s ta te  agencies ra ther  than the public. Therefore, i t  may be 
appropriate t o  consol idate a l l  o f  these support funct ions i n  one 
department. Secondly, more cent ra l  cont ro l  i s  needed over the s ta te  
apparatus. This could be achieved by combining those agencies which 
have the responsi b i l  i t y  o f  monitoring and coordinating the a c t i v i t i e s  
o f  s ta te  government. 



Two arguments were o f f e r e d  i n  oppos i t ion  t o  the  merging o f  these 
th ree agencies. One p o i n t  was t h a t  t h e  Department o f  Personnel was 
establ  ished i n  t h e  c o n s t i t u t i o n  and g iven the responsi b i l  ity o f  
administer ing the  personnel system. The Department o f  Personnel must 
therefore remain a separate depavtment w i t h  sol  e l y  personnel 
funct ions. The second argument o f fe red  i n  oppos i t ion  t o  the  proposed 
conso l ida t ion  was t h a t  i t  would n o t  be r i g h t  t o  s e t  one department 
above a l l  the  others. This would happen i f  one l a r g e  department was 
created w i t h  ove rs igh t  func t ions  over the  o ther  departments o f  s t a t e  
government. 

BUDGET MANAGEMENT 

A major concern o f  t h e  committee was overexpenditures by s t a t e  
agencies. The committee was in te res ted  i n  l ea rn ing  about systems t o  
ensure t h a t  spending by s t a t e  agencies are w i t h i n  t h e i r  author ized 
appropr iat ions.  Consequently, t he  s t a t e  con t ro l  l e r  and the d i r e c t o r  
o f  t he  O f f i c e  o f  S ta te  Planning and Budgeting were i n v i t e d  t o  exp la in  
t h e  s t a t e ' s  i n t e r n a l  con t ro l  program. A f t e r  t he  passage o f  the  long 
appropr ia t ions  b i l l  , the  s t a t e  c o n t r o l  1 e r  requests a monthly 
expenditure p l  an from each department i n d i c a t i n g  the  amount of money 
t o  be spent each month. The c o n t r o l l e r  reviews these plans and then 
submits them t o  the  Of f ice  o f  State Planning and Budgeting f o r  
approval. It i s  the  s t a t e  c o n t r o l l e r ' s  respons ib i l  i t y  t o  see t h a t  no 
checks a r e  issued unless money i s  avai lable.  The O f f i c e  of State 
Planning and Budgeting t racks  agency spending pat te rns  t o  see t h a t  
they are  s tay ing  w i t h i n  budget. 

According t o  the  s t a t e  con t ro l  1 er, overexpendi t u res  are  usual l y  
caused by increases i n  costs, such as unemployment insurance and 
u t i l i t y  b i l l s ,  which a re  d i f f i c u l t  t o  an t ic ipa te .  I n  the  event t h a t  
there  i s  an overexpenditure by a department, the governor i s  n o t i f i e d  
o f  the  s i t u a t i o n  and a r e p o r t  i s  requ i red  on the  reason i t  happened 
and who i s  responsible. Future spending by such department i s  
r e s t r i c t e d .  

Commi t t e e  recommendation. An outgrowth o f  t he  commi t t e e ' s  
d iscussion regarding overexpendi t u r e s  by s t a t e  agencies i s  concern 
over poss ib le  s h o r t f a l l  s i n  an t i c ipa ted  s t a t e  revenues. The 
d i s r u p t i o n  t o  s t a t e  operat ions caused by such a s h o r t f a l l  must be 
minimized. As a s o l u t i o n  t o  t h i s  problem, the  c m i t t e e  recomnends 
B i  11 3. This b i l l  requ i r e s  the  Sta te  Personnel Board t o  promul gate 
r u l e s  prov id ing  fo r  measures, such as furloughs, suspension o f  sa la ry  
survey increases, separat ions and h i r i n g  freezes, which may be 
u t i l i z e d  t o  reduce personnel expenditures i n  t h e  event o f  a f i s c a l  
emergency. "F iscal  emergencyH i s  de f ined as any c r i s i s  concerning t h e  
s t a t e ' s  f i s c a l  cond i t i on  which i s  caused by a s i g n i f i c a n t  general fund 
revenue s h o r t f a l l  o r  s i g n i f i c a n t  reduct ions i n  federa l  funds o r  cash 
funds received by the  s t a t e  and which threatens the  o r d e r l y  opera t ion  
o f  s t a t e  government and the  heal th,  safety, o r  we l fa re  o f  i t s  
c i t i zens .  A f i s c a l  emergency must be declared by a j o i n t  r e s o l u t i o n  



adopted by the Colorado General Assembly and approved by the governor. 
After the adoption o f  the joint resolution, the head of each principal 
department i s  required to implement those measures which will enable 
his department to operate within available revenues. 



CONCURRENT RESOLUTION NO. 1 

SUBMITTING TO THE REGISTERED ELECTORS OF THE STATE OF COLORADO 

AN AMENDMENT TO SECTIONS 13, 14, AND 15 OF ARTICLE X I 1  OF 

THE CONSTITUTION OF THE STATE OF COLORADO, CONCERNING THE 

STATE PERSONNEL SYSTEM, ELIMINATING THE CONSTITUTIONAL 

PROVISIONS WHICH CONCERN THE CREATION AND THE POWERS AND 

DUTIES OF THE PERSONNEL BOARD, AND REQUIRING THE GENERAL 

ASSEMBLY TO RECREATE BY STATUTE THE STATE PERSONNEL 

BOARD, TO PROVIDE BY LAW FOR THE POWERS AND DUTIES OF THE 

BOARD, AND TO PROVIDE BY LAW FOR THE IMPLEMENTATION OF 

THE CONSTITUTIONAL PROVISIONS GOVERNING THE STATE 

PERSONNEL SYSTEM. 

Resol u t i o n  Summary 

(Note: -This  summary app l i es  t o  t h i s  r e s o l u t i o n  as 
in t roduced and does n o t  necessar i f i  r n c t  amendmenE 
-which may -b e x b s e q u e n t r a d o p t e d .  ) 

Amends sec t ions  13, 14, and 15 o f  a r t i c l e  X I 1  o f  t he  
s t a t e  c o n s t i t u t i o n  t o  e l i m i n a t e  the  s t a t e  personnel board as a 
c o n s t i t u t i o n a l  l y - c rea ted  board and t o  e l  i m i  nate c o n s t i t u t i o n a l  
p rov i s ions  governing t h e  rule-making a u t h o r i t y  o f  t h e  s t a t e  
personnel board. Requires t h e  general assembly t o  ' c rea te  by 
s t a t u t e  a s t a t e  personnel board and t o  p resc r ibe  by law t h e  
powers and d u t i e s  o f  t h e  s t a t e  personnel board. Requires the  
general assembly t o  prov ided by law f o r  the  implementat ion of 
t he  c o n s t i t u t i o n a l  p rov i s ions  governing t h e  s t a t e  personnel 



system. 

Be It Resolved by t h e  Senate o f  t h e  F i f t y - f o u r t h  General 

Assembly o f  t h e  Sta te  o f  Colorado, t h e  House o f  

Representat ives cqncu r r i  ng herein: 

SECTION 1. A t  t h e  nex t  general e l e c t i o n  f o r  members o f  

t he  general assembly, t he re  s h a l l  be submitted t o  t h e  

r e g i s t e r e d  e l e c t o r s  of t h e  s t a t e  o f  Colorado, f o r  t h e i r  

approval o r  r e j e c t i o n ,  t h e  f o l l o w i n g  amendment t o  t h e  

c o n s t i t u t i o n  o f  t h e  s t a t e  o f  Colorado, t o  w i t :  

Sect ion 13 (2), (4),  (5), (6), (8) ,  and (10) of a r t i c l e  

X I 1  o f  t he  c o n s t i t u t i o n  o f  t h e  s t a t e  o f  Colorado are amended 

t o  read: 

Sec t ion  13. Personnel system o f  s t a t e  - m e r i t  system. 

(2) The personnel system o f  t h e  s t a t e  s h a l l  comprise a l l  

appo in t i ve  p u b l i c  o f f i c e r s  and employees o f  t he  s ta te ,  except 

t h e  fo l l ow ing :  Members o f  t h e  pub1 i c  u t i l i t i e s  commission, t h e  

in d u s t r i  a1 commission o f  Colorado, t he  s t a t e  board o f  1and 

commi ss ioners , t h e  Colorado t a x  commission, AND t h e  s t a t e  

pa ro le  board; and-the-state-persanne+-board; members o f  any 

board o r  commission se rv ing  w i t h o u t  compensation except f o r  

pe r  diem a1 lowances prov ided by law and reimbursement o f  

expenses; t h e  employees i n  t h e  o f f i c e s  o f  t he  governor and the  

1ieutenant governor whose func t i ons  are  confined t o  such 

o f f i c e s  and whose d u t i e s  a re  concerned o n l y  w i t h  t h e  

admi n i  s t r a t i  on thereof ;  appoi ntees t o  f i11 vacancies in 



e l e c t i v e  o f f i ces ;  one deputy o f  each e l e c t i v e  o f f i c e r  o ther  

than t h e  governor and l i eu tenan t  governor s p e c i f i e d  i n  sec t ion  

1 of a r t i c l e  I V  of t h i s  c o n s t i t u t i o n ;  o f f i c e r s  otherwise 

s p e c i f i e d  i n  t h i s  c o n s t i t u t i o n ;  f a c u l t y  members o f  educational 

i n s t i t u t i o n s  and departments no t  reformatory o r  c h a r i t a b l e  i n  

character  and such admin is t ra tors  thereof  as may be exempt by 

law; students and inmates i n  s t a t e  educational o r  o ther  

i n s t i t u t i o n s  employed the re in ;  at torneys-at- law serv ing  as 

ass i s tan t  at torneys general ; and members, o f f i c e r s , and 

employees o f  t he  l e g i s l a t i v e  and j u d i c i a l  departments of the  

s ta te ,  unless otherwise speci f ic a l  l y  provided in t h i s  

c o n s t i t u t i o n .  

(4) Where author ized by law, any p o l i t i c a l  subd iv is ion  

o f  t h i  s  s t a t e  may con t rac t  w i t h  t h e  state--personneS--board 

DEPARTMENT OF PERSONNEL f o r  personnel services. 

(5) The person t o  be appointed t o  any p o s i t i o n  under t h e  

personnel system s h a l l  be one o f  t h e  th ree persons ranking 

h ighest  on the  e l i g i b l e  l i s t  f o r  such p o s i t i o n ,  o r  such lesse r  

number as qua1 i f y ,  as determined from compet i t i ve  t e s t s  of 

competence, sub jec t  t o  1  i m i t a t i o n s  set- for th- in-raSes-of- the 

state-personneS-board app l i cab le  t o  m u l t i p l e  appointments from 

any such 1  i s t  AS MAY BE ESTABLISHED PURSUANT TO LAW. 

(6) A l l  appointees s h a l l  res ide  i n  the  s ta te ,  bu t  

app l i ca t i ons  need no t  be 1  i m i t e d  t o  res idents  o f  t h e  s ta te  as 

t o  those p o s i t i o n s  found by--the--state--personncS--board t o  

r e q u i r e  specia l  education o r  t r a i n i n g  o r  spec ia l  professional  
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o r  t e c h n i c a l  q u a l i f i c a t i o n s  and which cannot be r e a d i l y  f i l l e d  

from among res iden ts  o f  t h i s  s ta te .  

(8) Persons i n  t he  personnel system o f  t he  s t a t e  s h a l l  

h o l d  t h e i r  r espec t i ve  p o s i t i o n s  du r i ng  e f f i c i e n t  se rv i ce  o r  

u n t i l  reach ing  r e t i r e m e n t  age, as p rov ided by law. They s h a l l  

be graded and compensated accord ing t o  standards o f  e f f i c i e n t  

se rv i ce  which s h a l l  be t h e  same f o r  a1 1  persons having l i k e  

du t i es .  A  person c e r t i f i e d  t o  any c l a s s  o r  p o s i t i o n  i n  t h e  

personnel system may be dismissed, suspended, o r  otherwise 

d i s c i p l i n e d  by the  appo in t i ng  a u t h o r i t y  upon w r i t t e n  f i n d i n g s  

of f a i l u r e  t o  comply w i t h  standards o f  e f f i c i e n t  se rv i ce  o r  

competence o r  f o r  w i  11 f u l  m i sconduct, wi  11 f u l  f a i  1  u re  o r  

i n a b i l i t y  t o  per fo rm h i s  du t i es ,  o r  f i n a l  c o n v i c t i o n  o f  a  

f e l o n y  o r  any o t h e r  o f fense which i nvo l ves  moral t u r p i t u d e ,  o r  

w r i t t e n  charges the reo f  may be f i l e d  by any person w i t h  t he  

appo in t i ng  a u t h o r i t y ,  which s h a l l  be prompt ly  determined. Any 

a c t i o n  o f  t he  appo in t i ng  a u t h o r i t y  taken under t h i s  subsect ion 

(8) s h a l l  be sub jec t  t o  appeal to-the-state-personnej-board AS 

PROVIDED BY LAW, w i t h  t he  r i g h t  t o  be heard thereby i n  person 

o r  by counsel,  o r  both. 

(10) The state-personneS-board GENERAL ASSEMBLY s h a l l  

estabjish PROVIDE BY LAW FOR THE ESTABLISHMENT OF probat ionary  

per iods  f o r  a l l  persons i n i t i a l l y  appointed, b u t  n o t  t o  exceed 

twelve months f o r  any c l a s s  o r  p o s i t i o n .  A f t e r  s a t i s f a c t o r y  

complet ion o f  any such per iod ,  t he  person s h a l l  be c e r t i f i e d  

t o  such c lass  o r  p o s i t i o n  w i t h i n  t he  personnel system, b u t  



unsat is fac tory  performance sha l l  be grounds f o r  dismissal by 

the  appoint ing au tho r i t y  dur ing such per iod wi thout  r i g h t  o f  

appeal. 

Section 14 o f  a r t i c l e  XI1 o f  the cons t i t u t i on  o f  the 

s ta te  o f  Colorado i s  REPEALED AND REENACTED, WITH AMENDMENTS, 

t o  read: 

Section 14. Department o f  personnel - s ta te  personnel 

d i r e c t o r  - s ta te  personnel board. (1) There i s  hereby 

created the department o f  personnel, which sha l l  be one o f  the 

p r i nc i pa l  departments o f  the executive department, the head o f  

which sha l l  be the s ta te  personnel d i rec to r ,  who sha l l  be 

appointed under qua1 i f i c a t i o n s  establ  ished by law. The s ta te  

personnel d i r ec to r  sha l l  be responsible f o r  the administrat ion 

o f  the personnel system o f  the s ta te  under t h i s  cons t i t u t i on  

and laws enacted pursuant thereto.  

(2) The general assembly sha l l  provide f o r  the creat ion 

o f  a s ta te  personnel board, which sha l l  exercise such powers 

and dut ies  as may be prescribed by law. The s ta te  personnel 

board created by the general assembly sha l l  be composed o f  

f i v e  persons t o  be appointed by the governor, w i t h  the consent 

o f  the senate. No more than three members o f  the s ta te  

personnel board sha l l  be members o f  the same p o l i t i c a l  party.  

(3) The general assembly sha l l  provide by law f o r  the 

implementation o f  t h i s  sect ion and sections 13 and 15 o f  t h i s  

a r t i c l e ,  inc lud ing but  not  1 i m i ted t o  provis ions concerning 

standardizat ion o f  pos i t ions , determi nat ion o f  grades o f  
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p o s i t i o n s ,  standards o f  e f f i c i e n t  and competent serv ice ,  t he  

conduct o f  compet i t i ve  examinations o f  competence, gr ievance 

procedures, appeals from ac t i ons  by appo in t ing  a u t h o r i t i e s ,  

and conduct o f  hearings by hear ing  o f f i c e r s  where au thor ized 

by law. 

(4) Adequate appropr ia t ions  s h a l l  be made t o  c a r r y  ou t  

t he  purposes o f  t h i s  sec t i on  and sec t i on  13 o f  t h i s  a r t i c l e .  

Sec t ion  15 (4) o f  a r t i c  l e  X I 1  o f  t he  c o n s t i t u t i o n  o f  t he  

s t a t e  o f  Colorado i s  REPEALED AND REENACTED, WITH AMENDMENTS, 

t o  read: 

Sec t ion  15. Veterans' preference. (4) The p rov i s ions  

of t h i s  sec t i on  s h a l l  be implemented i n  t he  s t a t e  personnel 

system and i n  each comparable c i v i  l serv i ce  o r  m e r i t  system o f  

any agency o r  p o l i t i c a l  subd iv i s ion  o f  the  s t a t e  t o  assure 

t h a t  a1 l persons e n t i t l e d  t o  added p o i n t s  and preference i n  

examinations and r e t e n t i o n  s h a l l  en joy t h e i  r f u l l  p r i v i  leges 

and r i g h t s  granted by t h i s  sect ion.  

This  amendment s h a l l  take  e f f e c t  J u l y  1, 1985. 

SECTION 2. Each e l e c t o r  v o t i n g  a t  s a i d  e l e c t i o n  and 

desi rous o f  v o t i n g  f o r  o r  aga ins t  s a i d  amendment s h a l l  cas t  

h i s  vo te  as prov ided by law e i t h e r  "Yes" o r  "No" on the  

p ropos i t i on :  "An amendment t o  sec t ions  13, 14, and 15 o f  

a r t i c l e  X I 1  o f  t he  c o n s t i t u t i o n  o f  t he  s t a t e  o f  Colorado, 

concerning the  s t a t e  personnel system, e l i m i n a t i n g  the  

c o n s t i t u t i o n a l  p r o v i  s i  ons which concern the  c r e a t i o n  and the  

powers and d u t i e s  o f  the  personnel board, and r e q u i r i n g  the  



genera1,assembly t o  recreate by s ta tu te  the s ta te  personnel 

board, t o  provide by law f o r  the powers and dut ies  o f  the 

board, and t o  provide by law f o r  the implementation o f  the 

cons t i t u t i ona l  prov is ions governing the s ta te  personnel 

system. " 

SECTION 3. The votes cast  f o r  the adoption o r  r e j ec t i on  

o f  sa id  amendment sha l l  be canvassed and the r e s u l t  determined 

i n  the manner provided by law f o r  the canvassing o f  votes f o r  

representat ives i n  Congress, and i f  a  ma jo r i t y  o f  the  e lec tors  

vo t ing  on the question sha l l  have voted "Yes", the said 

amendment sha l l  become a  p a r t  o f  the s ta te  cons t i tu t ion .  

Resolution 1 



-- - ---- 

BILL 1 

A BILL FOR AN ACT 

CONCERNING THE CONDUCT OF SALARY AND FRINGE BENEFIT SURVEYS 

PURSUANT TO PRIVATE CONTRACT. 

B i l l  Summary 

(Note: -This summary ~ p p l i e s  t o  t h i s  b i l l  as in t roduced 
and does no t  necessa r i l y  r e f  e c t  any amendments w E c h  may -be 
a s e q u e n n  adopted. ) 

Requires t h a t  t h e  s t a t e  personnel system's sa la ry  and 
f r i n g e  b e n e f i t  surveys s h a l l  be conducted by a p r i v a t e  person 
o r  f i r m  pursuant t o  con t rac t .  

Be i t  enacted & t h e  General Assembly o f  t h e  S ta te  o f  Colorado: 

SECTION 1. 24-50-104 (5), Colorado Revised Sta tu tes  

1973, 1982 Rep1 . Vol . , i s  amended t o  read: 

24-50-104. C l a s s i f i c a t i o n  and compensation. (5) Salary 

and f r i n g e  b e n e f i t s  survey. (a) To determine comparable r a t e s  

f o r  s a l a r i e s  and f r i n g e  b e n e f i t s  p r e v a i l i n g  i n  o ther  places o f  

p u b l i c  and p r i v a t e  employment, t h e  s t a t e  personnel d i r e c t o r  

s h a l l  annua l ly  eondaet CAUSE TO BE CONDUCTED, BY CONTRACT WITH 

A PRIVATE PERSON, a s a l a r y  and f r i n g e  b e n e f i t  survey. THE 

PERSON CONDUCTING SAID SURVEY, REFERRED TO I N  THIS SUBSECTION 



(5) AS THE "SURVEYOR", SHALL BE SELECTED I N  ACCORDANCE WITH 

THE "PROCUREMENT CODE", ARTICLES 101 TO 112 OF THIS TITLE. 

THE CONTRACT FOR THE CONDUCT OF THE SURVEY SHALL CONTAIN SUCH 

TERMS AND CONDITIONS AS SHALL ENABLE THE STATE PERSONNEL 

DIRECTOR TO RETAIN REASONABLE SUPERVISION AND CONTROL OVER THE 

CONDUCT OF THE SURVEY. I n  conduct ing t h e  survey, t h e  state 

per~onnd-directorSURVEYOR s h a l l  s e l e c t  var ious  key c lasses,  

i n c l u d i n g ,  as app l i cab le ,  c lasses a t  t h e  entrance, 

superv isory,  and management 1 eve1 s o f  occupat ional  s e r i e s  

w i t h i n  t h e  c l a s s i f i c a t i o n  p lan ,  t o  be used i n  e s t a b l i s h i n g  

p r e v a i l i n g  r a t e s  f o r  a l l  c lasses and employees i n  t h e  s t a t e  

personnel system. The state-personneS-director SURVEYOR s h a l l  

determine t h e  r e l a t i o n s h i p s  between key c lasses and a l l  o the r  

c lasses  and s h a l l  p u b l i s h  such r e l a t i o n s h i p s .  I n  add i t i on ,  he 

s h a l l  determine any changes i n  such r e l a t i o n s h i p s  and s h a l l  

p u b l i s h  such changes whenever they  occur. 

(b) I n  o rder  t o  e s t a b l i s h  conf idence i n  t he  s a l a r y  and 

f r i n g e  b e n e f i t s  survey, t h e  s t a t e  personnel d i r e c t o r  AND THE 

SURVEYOR s h a l l  meet and con fe r  i n  good f a i t h  w i t h  management 

and employee rep resen ta t i ves  o f  t h e  s t a t e  f o r  the  design and 

methodology o f  t h e  survey. The state--personneS--director 

SURVEYOR s h a l l  develop and p u b l i s h  a statement o f  p o l i c y  and a 

manual o f  procedures d e t a i  1 ing t h e  methodology used i n  t h e  

s e l e c t i o n  and d e s c r i p t i o n  o f  t h e  key c lasses t o  be used i n  t h e  

survey, t h e  s e l e c t i o n  o f  t h e  survey sample, and the  system 

used i n  t h e  c o l l e c t i o n ,  t a b u l a t i o n ,  ana l ys i s ,  and a p p l i c a t i o n  



of t he  survey data. The survey s h a l l  i nc lude  a  f a i r  sample o f  

p u b l i c  and p r i v a t e  employments i n  what t h e  state--persanneS 

direttar SURVEYOR determines t o  be t h e  compe t i t i ve  l a b o r  

market area f o r  var ious  key classes, i n c l u d i n g  areas o f  t he  

s t a t e  which a re  ou ts ide  t h e  Denver me t ropo l i t an  area. The 

state-persanneS-dircctar SURVEYOR may use t h e  r e s u l t s  o f  o the r  

app rop r i a te  surveys conducted by pub1 ic  o r  p r i v a t e  agencies. 

and-may-eantratt-with-sach-agenties-ta-tanduet-the-survey: 

(c )  (I)The state-persanneS-director SURVEYOR s h a l l  use 

v a l  i d  s t a t i s t i c a l  techniques and, a f t e r  c o l l e c t i n g  a1 1  

app rop r i a te  data, s h a l l  rev iew the  da ta  and s h a l l  determine 

whether i t  i s  v a l i d .  

(11) Any person d i r e c t l y  a f f e c t e d  by t h e  s t a t e  personnel 

d i r e c t o r '  s  ac t i ons  OR THE SURVEYOR'S ACTIONS pursuant  t o  

paragraph (a) o r  (b) o f  t h i s  subsect ion (5) o r  t h i s  paragraph 

(c )  may p e t i t i o n  t h e  board f o r  rev iew o f  t h e  state--persanneS 

direttarls a c t i o n  w i t h i n  f i f t e e n  work ing days a f t e r  t he  

proposed pay p l a n  has been re leased by t h e  s t a t e  personnel 

d i r e c t o r  AND THE SURVEYOR. I f  t h e  board decides t o  rev iew t h e  

state--persanneS--direeterls ac t i on ,  i t  s h a l l  do so i n  summary 

fash ion ,  w i t h o u t  r e f e r r i n g  i t  t o  a  hear ing  o f f i c e r ,  and on t h e  

bas is  o f  w r i t t e n  m a t e r i a l  which may be supplemented by o r a l  

argument, a t  t h e  d i s c r e t i o n  o f  t h e  board. The state-persanneS 

direttarls a c t i o n  may be over turned o n l y  i f  t h e  board f i n d s  i t  

t o  have been a r b i t r a r y  , cap r i c i ous ,  unreasonable, o r  con t ra ry  

t o  r u l e  o r  law. Fo l low ing  rev iew o f  t he  state--persanneS 

B i l l  1 



direttorLs ac t ion  taken under t h i s  paragraph (c), the board 

may exclude any data i t f inds  i nva l  i d  and may order resurveys 

as necessary. When the state--ptrsonne+-dirtttar SURVEYOR 

f inds t h a t  s u f f i c i e n t  data ex is ts ,  he sha l l  r e l a t e  the data t o  

a pay plan. 

(d) I n  the conduct o f  the survey o f  f r i nge  benef i ts ,  the 

state-personneq-dircctbr SURVEYOR sha l l  use v a l i d  s t a t i s t i c a l  

techniques i n  the co l  l e c t i o n  and evaluat ion o f  a1 1 appropriate 

data. The data reported sha l l  be presented on a basis o f  

percentage o f  employers' actual  pay ro l l  costs computed i n  the 

fo l low ing  manner: The sum o f  the t o t a l  number o f  working 

hours per year granted f o r  such benef i ts  as s i ck  leave, 

holidays, and vacation sha l l  be d iv ided by the t o t a l  hours 

required i n  the normal work year by these employers. Other 

bene f i t s , such as insurance and hosp i ta l  iz a t i  on premi ums and 

ret i rement payments, t h a t  cannot be i d e n t i f i e d  i n  terms o f  

hours per year sha l l  be reported i n  d o l l a r  amounts, 

percentages, o r  such other manner as can be i den t i f i ed .  I n  

comparing the average percentage costs f o r  f r i nge  bene f i t s  f o r  

s t a te  employment, job secur i ty ,  survey t ime lag, and other 

unique fac tors  found i n  s t a te  employment sha l l  be considered. 

(e) The s ta te  personnel d i r ec to r  sha l l ,  by March 1o f  

each year, submit t o  the  governor his THE f i n a l  salary 

recommendations f o r  the  ensuing f i s c a l  year, which repor t  

sha l l  be published and sha l l  inc lude a de ta i led  explanation o f  

the methodology and conduct o f  the survey. Such repor t  sha l l  



a lso  inc lude the  average percentage sa la ry  increase f o r  a l l  

employee classes as computed annual ly  by the  s t a t e  personnel 

d i r e c t o r .  No l a t e r  than the  March 15 nex t  f o l l ow ing ,  t he  

governor s h a l l  t r ansmi t  t h e  s t a t e  personnel d i r e c t o r ' s  r e p o r t  

and the  governor 's  allowance f o r  sa la ry  adjustments t o  the  

j o i n t  budget committee o f  t he  general assembly f o r  i n c l  us i o n  

as a separate i t em i n  the  general appropr ia t ions  b i l l ,  

i n c l u d i n g  w i t h  such t r a n s m i t t a l  a l l  proposed reassignments o f  

c lasses t o  pay grades, sa la ry  r a t e s ,  o r  sa la ry  ranges as 

submitted by the  s t a t e  personnel d i r e c t o r ,  which reassignments 

s h a l l  take  e f f e c t  a t  the  s t a r t  o f  t he  ensuing f i s c a l  year.  

Any assignments o r  reassignments o f  c lasses t o  pay grades, 

sa la ry  ra tes ,  o r  sa la ry  ranges requ i red  by the  c r e a t i o n  of new 

p o s i t i o n s  o r  any du l y  au thor ized reo rgan iza t i on  o r  change i n  

work method s h a l l  be made e f f e c t i v e ,  w i t h  the  approval o f  t he  

governor, on J u l y  1. I n  order  f o r  t he  f i s c a l  impact o f  any 

spec ia l  sa la ry  survey o r  occupat ional  study t o  be inc luded i n  

the  annual general appropr ia t ions  b i l l ,  t h e  r e s u l t s  of such 

survey o r  study must be submitted t o  the  general assembly 

p r i o r  t o  March 1. Each such survey o r  study s h a l l  con ta in  a 

d e t a i l e d  f i s c a l  impact c a l c u l a t i o n  by agency and department. 

The o n l y  except ion t o  the  J u l y  1 date regard ing  assignment o r  

reassignment o f  c lasses t o  pay grades, sa la ry  ra tes ,  o r  sa la ry  

ranges, i n c l u d i n g  those r e s u l t i n g  from spec ia l  sa la ry  surveys, 

s h a l l  be made i n  those urgent  s i t u a t i o n s  where personnel 

shortages w i l l  endanger the  h e a l t h  and p u b l i c  sa fe ty  o f  
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residents o f  the s ta te  o f  Colorado and where special salary 

surveys indicate t h a t  such assignment o r  reassignment o f  

classes i s  necessary t o  provide sa la r ies  comparable t o  those 

p reva i l i ng  i n  comparable kinds o f  employment. I n  such urgent 

s i tuat ions,  upon approval by both the governor and the s ta te  

personnel d i rec to r ,  such changes sha l l  be able t o  be e f f ec t i ve  

on the f i r s t  o f  the month fo l low ing  such approval. 

( f )  The s ta te  personnel d i r e c t o r  sha l l ,  by March 1 o f  

each year, submit t o  the general assembly the resu l t s  o f  the 

survey o f  f r i nge  benef i ts ,  i nc lud ing  those bene f i t s  which are 

granted by s ta tu te  and those which are prescribed by r u l e  o f  

the board. The s ta te  personnel d i r ec to r  sha l l  also, by March 

1 o f  each year, submit t o  the general assembly and the 

governor h i s  THE f i n a l  recommendations f o r  f r i nge  bene f i t s  f o r  

the ensuing f i s c a l  year, which repor t  sha l l  be published and 

sha l l  inc lude a de ta i led  explanation o f  the methodology and 

conduct o f  the survey. No l a t e r  than the March 15 next 

fo l lowing,  the governor sha l l  t ransmit  h i s  recommendations on 

f r i nge  bene f i t s  t o  the j o i n t  budget committee o f  the general 

assembly f o r  i nc lus ion  as a separate i tem i n  the general 

appropriat ions b i l l .  No change i n  f r i nge  bene f i t s  which are 

granted by s ta tu te  sha l l  take e f f e c t  u n t i l  enacted by the 

general assembly. 

SECTION 2. E f f ec t i ve  date. This ac t  sha l l  take e f f e c t  

Ju ly  1, 1983. 

SECTION 3. Safety clause. The general assembly hereby 



f i n d s ,  determines, and declares t h a t  t h i s  a c t  i s  necessary 

f o r  t h e  immediate preservat ion  o f  the  pub1 i c  peace, h e a l t h ,  

and safe ty .  

Bill 1 



-- - - 

- ---- 

BILL 2 

A BILL FOR AN ACT 

CONCERNING HEARINGS BEFORE THE STATE PERSONNEL BOARD RELATING 

TO DISCIPLINARY PROCEEDINGS. 

B i  11 Summary 

(Note: This  ,, y ~ p p l i e s  t o  t h i s  b i l l  assummar in t roduced 
and does n o t  necessari  r e f  e c t  any amendments w c c h  may be 
s u b s e q u e n n  adopted. 

Requires the  s t a t e  personnel board t o  make w r i t t e n  
f i n d i n g s  o f  f a c t  and conclus ions o f  law when i t a f f i r m s ,  
mod i f i es ,  o r  reverses t h e  d i s c i p l i n a r y  a c t i o n  o f  an appo in t ing  
a u t h o r i t y .  

__fl 

-Be -i t  enacted @ the  General Assembly o f  t he  S ta te  o f  Colorado: 

SECTION 1. 24-50-125 (4),  Colorado Revised Sta tu tes  

1973, 1982 Repl. Vol . ,  i s  amended t o  read: 

24-50-125. D i  s c i p l  inary proceedi ngs - hea r i  ngs -
procedure. (4)  A t  such hear ing,  t he  employee s h a l l  be 

e n t i t l e d  t o  rep resen ta t i on  o f  h i s  own choosing a t  h i s  own 

expense. The board s h a l l  cause a verbat im record  o f  the  

proceedings t o  be taken and s h a l l  ma in ta in  such record. A t  

t he  conc lus ion  o f  such hear ing,  OR WITHIN SEVEN DAYS AFTER THE 



CONCLUSION OF SUCH HEARING, the  board s h a l l  make pabSie 

WRITTEN f i n d i n g s  OF FACT AND CONCLUSIONS OF LAW a f f i r m i n g ,  

modi fy ing,  o r  reve rs ing  the  a c t i o n  o f  t he  appo in t ing  

a u t h o r i t y ,  and the  appo in t ing  a u t h o r i t y  s h a l l  thereupon 

prompt ly  execute the  f i n d i n g s  o f  t he  board. 

SECTION 2. Safe ty  clause. The general assembly hereby 

f inds ,  determines, and declares t h a t  t h i s  a c t  i s  necessary 

f o r  the  immediate p rese rva t i on  o f  t he  p u b l i c  peace, hea l th ,  

and sa fe ty .  



- - - ---- 

BILL 3 

A BILL FOR AN ACT 

CONCERNING FISCAL EMERGENCIES AFFECTING STATE GOVERNMENT. 

B i  11 Summary 

(Note: Th is  summar a l i e s  t o  t h i s  b i l l  as in t roduced 
and does n o ~ c k t - a ~ e * n t ~ w h i c h  be- - d 
s u b s e q u e n t l y a d d  -

Requires t h e  s t a t e  personnel board t o  promulgate r u l e s  
p r o v i d i n g  f o r  measures (such as separat ions,  fu r loughs ,  
suspension o f  s a l a r y  survey and m e r i t  increases, and h i r i n g  
f reezes)  which may be u t i l i z e d  t o  reduce s t a t e  personnel 
expendi tures i n  t h e  event o f  a f i s c a l  emergency i n  s t a t e  
government. Def ines " f i s c a l  emergency" t o  i nc lude  s i g n i f i c a n t  
s h o r t f a l l s  o f  general  fund revenues o r  cash o r  f ede ra l  funds. 
Requires each p r i n c i p a l  department head, upon t h e  adopt ion o f  
a j o i n t  r e s o l u t i o n  approved by t h e  governor which declares a 
f i s c a l  emergency, t o  imp1 ement those measures prov ided f o r  i n  
t h e  board 's  r u l e s  which he f i n d s  necessary t o  reduce personnel 
expendi tures w i t h i n  a v a i l a b l e  revenues. 

Be i t enacted by t h e  General Assembly o f  t h e  Sta te  o f  Colorado: 

SECTION 1. A r t i c l e  50 o f  t i t l e  24, C.R .S .  1973, 1982 

Repl. Vol . ,  i s  amended BY THE ADDITION OF A NEW SECTION t o  

read: 

24-50-109.5. F i s c a l  emergencies - r u l e s  and r e g u l a t i o n s  

- emergency orders. (1) As used i n  t h i s  sec t i on ,  " f i s c a l  

emergency" means any c r i s i s  concerning the  f i s c a l  c o n d i t i o n  o f  



s t a t e  government which i s  caused by a  s i g n i f i c a n t  general fund 

revenue s h o r t f a l l  o r  s i g n i f i c a n t  reduc t ions  o f  cash o r  federa l  

funds rece ived by t h e  s t a t e ,  which threatens t h e  o r d e r l y  

opera t ion  o f  s t a t e  government and t h e  hea l th ,  sa fe t y ,  o r  

we l fa re  o f  t he  c i t i z e n s  o f  t h e  s t a t e ,  and which i s  declared a  

f i s c a l  emergency by j o i n t  r e s o l u t i o n  adopted by the  general 

assembly and approved by the  governor i n  accordance w i t h  

sec t i on  39 o f  a r t i c l  e V o f  the  s t a t e  c o n s t i t u t i o n .  

(2) Wi th t h e  advice and assis tance o f  t he  s t a t e  

personnel d i r e c t o r  and the  department o f  personnel,  t h e  board 

s h a l l  promulgate r u l  es and regu la t i ons  p r o v i d i n g  f o r  measures 

which may be u t i l i z e d  by each p r i n c i p a l  department t o  reduce 

s t a t e  personnel expenditures i n  t he  event o f  a f i s c a l  

emergency. Such r u l e s  and regu la t i ons  s h a l l  inc lude,  b u t  need 

n o t  be 1  i m i t e d  t o ,  separat ions,  vo lun ta ry  fur loughs,  mandatory 

fu r loughs,  suspension o f  sa la ry  and f r i n g e  b e n e f i t  survey 

increases, suspension o f  m e r i t  increases, e a r l y  re t i r emen t  

i ncen t i ves ,  j ob  shar ing,  h i  r i n g  f reezes,  fo rced r e a l  1  oca t i on  

o f  vacant p o s i t i o n s ,  o r  a  combinat ion thereof .  Such r u l e s  and 

regu la t i ons  s h a l l  be sub jec t  t o  the  p rov i s ions  o f  a r t i c l e  4 o f  

t i t l e  24, C.R.S. 1973. 

(3) Promptly a f t e r  t he  adopt ion o f  a j o i n t  r e s o l u t i o n  

dec la r i ng  a f i s c a l  emergency, t h e  head o f  each p r i n c i p a l  

department s h a l l  o rder  i n t o  e f f e c t ,  on an emergency bas is  and 

i n  accordance w i t h  the  r u l e s  and regu la t i ons  promulgated by 

t h e  board pursuant t o  subsect ion (2) o f  t h i s  sec t ion ,  those 



measures he f i n d s  necessary and appropr ia te  t o  reduce the  

personnel expenditures o f  h i s  department t o  enable the  

department t o  operate w i t h i n  avai  1 ab le  revenues. No such 

order  s h a l l  have e f f e c t  beyond t h e  t ime p e r i o d  s p e c i f i e d  i n  

t h e  j o i n t  r e s o l u t i o n  d e c l a r i n g  t h e  f i s c a l  emergency. 

SECTION 2. 24-50-104 (5) (e) , Colorado Revised Statutes 

1973, 1982 Repl. Vol. ,  i s  amended t o  read: 

24-50-104. C l a s s i f i c a t i o n  and compensation. (5) Salary 

and f r i n g e  b e n e f i t s  survey. (e) The s t a t e  personnel d i r e c t o r  

s h a l l ,  by March 1 o f  each year ,  submit t o  t he  governor h i s  

f i n a l  s a l a r y  recommendations f o r  t h e  ensuing f i s c a l  year,  

which r e p o r t  s h a l l  be pub l ished and s h a l l  i nc lude  a d e t a i l e d  

exp lanat ion  o f  the  methodology and conduct o f  t he  survey. 

Such r e p o r t  s h a l l  a l s o  i nc lude  the  average percentage sa la ry  

increase f o r  a1 1 employee c lasses as computed annua l ly  by the  

s t a t e  personnel d i r e c t o r .  No l a t e r  than the  March 15 nex t  

f o l  lowing, the  governor s h a l l  t r ansmi t  t he  s t a t e  personnel 

d i r e c t o r '  s r e p o r t  and the  governor 's  a1 1 owance f o r  sa l  a ry  

adjustments t o  the  j o i n t  budget committee o f  t he  general 

assembly f o r  i n c l u s i o n  as a separate i tem i n  t h e  general 

appropriations APPROPRIATION b i  1 1 , inc l  ud i  ng w i t h  such 

t r a n s m i t t a l  a1 1 proposed reassignments o f  c lasses t o  pay 

grades, sa la ry  ra tes ,  o r  sa la ry  ranges as submitted by the  

s t a t e  personnel d i r e c t o r ,  which reassignments s h a l l  take 

e f f e c t  a t  t h e  s t a r t  o f  t he  ensuing f i s c a l  year  UNLESS 

OTHERWISE ORDERED BY THE BOARD ACTING PURSUANT TO SECTION 

Bill 3 



24-50-109.5. Any assignments o r  reassignments o f  classes t o  

pay grades, sa la ry  ra tes ,  o r  sa la ry  ranges requ i red by t h e  

c r e a t i o n  o f  new p o s i t i o n s  o r  any du ly  author ized 

reorgan izat ion  o r  change i n  work method s h a l l  be made 

e f f e c t i v e ,  w i t h  the  approval o f  the  governor, on J u l y  1. I n  

order f o r  the  f i s c a l  impact o f  any spec ia l  sa la ry  survey o r  

occupational study t o  be inc luded i n  the  annual general 

appropriations APPROPRIATION b i  11 , t h e  r e s u l t s  o f  such survey 

o r  study must be submitted t o  the  general assembly p r i o r  t o  

March 1. Each such survey o r  study s h a l l  conta in  a d e t a i l e d  

f i s c a l  impact c a l c u l a t i o n  by agency and department. OTHER 

THAN AS PROVIDED I N  SECTION 24-50-109.5, the  on ly  exception t o  

the  J u l y  1 date regarding assignment o r  reassignment of 

classes t o  pay grades, sa la ry  ra tes ,  o r  sa lary  ranges, 

inc l  udi  ng those resu lting from speci a1 sal  a ry  surveys, s ha1 1 

be made i n  those urgent s i t u a t i o n s  where personnel shortages 

w i l l  endanger the  hea l th  and p u b l i c  sa fe ty  of res idents o f  the 

s t a t e  o f  Colorado and where specia l  sa la ry  surveys ind ica te  

t h a t  such assignment o r  reassignment o f  classes i s  necessary 

t o  prov ide sa la r ies  comparable t o  those p r e v a i l i n g  i n  

comparable kinds o f  employment. I n  such urgent  s i tua t ions ,  

upon approval by both  the  governor and the  s t a t e  personnel 

d i r e c t o r ,  such changes s h a l l  be able t o  be e f f e c t i v e  on the 

f i r s t  o f  the  month f o l  1 owing such approval. 

SECTION 3. 24-50-109, Col orado Revised Statutes 1973, 

1982 Rep1 . Vol . , i s  amended t o  read: 



24-50-109. I n s u f f i c i e n t  funds. W i th in  any f i s c a l  year, 

no adjustment s h a l l  be made which w i  11 r e q u i r e  expenditures 

greater  than those f o r  which appropr ia t ions  have been made. 

EXCEPT AS OTHERWISE ORDERED PURSUANT TO SECTION 24-50-109.5, 

should funds made a v a i l a b l e  f o r  t he  payment o f  s a l a r i e s  be 

i n s u f f i c i e n t  f o r  t he  payment o f  t he  employees a t  t he  r a t e  t o  

which they are  e n t i t l e d  under t h i s  p a r t  1, the  proper sa la ry  

s h a l l  nevertheless be p a i d  t o  a1 1 who are employed, and 

employees s h a l l  be separated i n  accordance w i t h  such 

def ic iency .  

SECTION 4. Safety clause. The general assembly hereby 

f i nds ,  determines, and declares t h a t  t h i s  a c t  i s  necessary 

f o r  the  immediate p rese rva t ion  o f  t h e  p u b l i c  peace, heal th,  

and safety. 
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COMMITTEE RECOMMENDATIONS 


Senate J o i n t  Resolut ion No. 19 d i rec ted  the  Committee on Local 
Government t o  study t h e  immunity o f  pol it i c a l  subdiv is ions from 
federa l  a n t i t r u s t  laws and t h e  investment a u t h o r i t y  o f  u n i t s  o f  l o c a l  
government. 

A n t i  t r u s t  immunity. With respect  t o  1 ocal government a n t i  t r u s t  
immunity, t he  committee focused on whether a n t i  t r u s t  immunity cou ld  be 
granted t o  the  s t a t e ' s  p o l i t i c a l  subdiv is ions;  t he  a d v i s a b i l i t y  o f  
such a grant;  and the  e f f e c t  o f  the  s t a t e ' s  extension o f  i t s  immunity 
t o  l o c a l  government e n t i t i e s .  To t h i s  end, the  committee s o l i c i t e d  
the  views of p r i v a t e  indust ry ,  l o c a l  government o f f i c i a l  s, and 
in te res ted  c i  tizens (see Appendix A). A f t e r  rev iewing the  test imony 
a1 1 committee members agreed a t  t he  September 9, 1982 meeting t h a t  
l e y i s l a t i o n  immunizing l o c a l  government e n t i t i e s  from l i a b i l i t y  
a r i s i n g  under the  federal  a n t i t r u s t  laws i s  n o t  advisable. I n  
a r r i v i n g  a t  t h i s  conclus ion the  committee weighed arguments support ing 
and opposing immunization and decided t h a t  t he  arguments aga ins t  
1 egi  s l a t i o n  were considerable and persuasive. 

Local government investment au thor i ty .  The committee recommends 
two b i l l s  concerning the  investment a u t h o r i t y  o f  u n i t s  of l o c a l  
government. B i l l  4 au thor izes  t h e  use o f  bank repurchase agreements 
by s p e c i f i e d  l o c a l  government e n t i t i e s .  B i l l  5 enables the  state,  
counties, municipal i t i e s ,  and specia l  d i s t r i c t s  t o  pool monies through 
means o f  a short - term investment t r u s t  t o  be establ ished through t h e  
adoption o f  a uni form reso l  ut ion.  



LOCAL GOVERNMENT ANTITRUST IMMUNITY 


I n  the  course o f  committee discussions regarding the  immunization 
o f  l o c a l  government e n t i t i e s  from the  opera t ion  o f  federa l  a n t i t r u s t  
laws, test imony focused on several t op i cs  i nc lud ing  p e r t i n e n t  federal  
a n t i  t r u s t  laws, re1 evant  Uni ted States Supreme Court decisions, and 
areas of p o t e n t i a l  l i a b i l i t y  f o r  l o c a l  governments. A l i s t  of 
arguments f o r  and arguments aga ins t  l e g  i s 1  a t i o n  immunizing l o c a l  
governments was consol idated and i s  inc luded l a t e r  i n  the  repor t .  

Federal An tit r u st Laws 

Sect ions 1 and 2 o f  t he  "Sherman Act" (15 U.S.C. $1, e t  seq.) and 
sect ions 4 and 16 of  t he  "Clayton Act" (15 U.S.C. 312, e t  seq.) were 
commonly c i t e d  as those p o r t i o n s  of the  a n t i t r u s t  laws most l i k e l y  t o  
apply t o  l o c a l  government e n t i  t i e s .  

Sect ion 1 o f  t he  "Sherman Act" p r o h i b i t s  'every cont rac t ,  
combination i n  the  form o f  t r u s t  o r  otherwise, o r  conspiracy, i n  
r e s t r a i n t  o f  t r ade  o r  commerce.. .." P r i c e - f i x i n g  agreements, 
agreements t o  d i v i d e  markets o r  t o  a l l o c a t e  customers, t y i n g  
arrangements ( t h e  purchase of one commodity i s  dependent on the  
purchase o f  another), and unreasonable exc lus i ve  deal i n g  are  examples 
of a c t i v i t i e s  which have been found t o  be per se i l l e g a l  under sec t i on  
1 of the  act. Sect ion 2 o f  t h e  "Sherman Act" outlaws monopol ies ,  
attempts t o  monopolize, o r  conspi rac ies t o  monopolize. 

The p r o v i s i o n  fo r  awarding t r e b l e  damages i s  found i n  sec t ion  
o f  t he  "Clayton Act" (15 U.S.C. $15). The law s ta tes  tha t :  

Any person who s h a l l  be i n j u r e d  i n  h i s  business o r  p roper ty  
by reason of anyth ing forb idden i n  the  a n t i t r u s t  laws may 
sue the re fo re  i n  any d i s t r i c t  c o u r t  o f  t he  Uni ted States i n  
t he  d i s t r i c t  i n  which the  defendant res ides o r  i s  found o r  
has an agent, w i thou t  respect  t o  the  amount i n  controversy, 
and s h a l l  recover t h r e e - f o l d  the  damages by him sustained, 
and the  cos t  of s u i t ,  i n c l u d i n g  a reasonable a t t o r n e y ' s  -
fee. ... (emphasis added) 

F i n a l l y ,  sec t i on  16 o f  t he  "Clayton Act" (15 U.S.C. 326) permi ts  
persons t o  sue f o r  i n j u n c t i v e  re1  i e f  aga ins t  a threatened l oss  o r  
damage by a v i o l a t i o n  o f  t h e  a n t i t r u s t  laws. 

United States Supreme Court Decisions 

I n  the  l a s t  f o r t y  years a body o f  case law has evolved s e t t i n g  
f o r t h  c r i t e r i a  which would enable s ta tes  and 1 ocal governments t o  
c la im  immunity from federal a n t i t r u s t  laws. The most recent  United 
States Supreme Court dec i s ion  on t h i s  t o p i c  invo lved a Colorado 
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m u n i c i p a l i t y  and was apparent ly  t h e  cause o f  much concern among pub1 i c  
o f f i c i a l s  o f  l o c a l  government e n t i t i e s  i n  t h i s  s t a t e  and nationwide. 
I n  t he  case o f  Community Communications Company, Inc., v. City o f  
Boulder the  c o u r t  r u l e d  t h a t  Boulder 's s ta tus  as a home r u l e  
m u n i c i ~ a l i t v  does n o t  q u a l i f v  t he  c i t v  f o r  t he  " s t a t e  ac t i on "  
exemption 6om 1 i a b i l  i t y  under t h e  sheman- ~ c t  v.announced i n  Parker 
Brown. The s t a t e  c o n s t i t u t i o n  grants  t o  home r u l e  m u n i c i p a l i t i e s  the  
m r i g h t  o f  self-government i n  l o c a l  and municipal matters. The 
c o u r t  found t h a t  t h i s  broad g ran t  o f  power does n o t  f u l f i l l  e i t h e r  t h e  
requirement o f  " c l e a r  a r t i c u l a t i o n  and a f f i r m a t i v e  expression" o f  
s t a t e  p o l i c y  o r  t h e  " s t a t e  a c t i o n "  c r i t e r i o n  which mandates t h a t  t he  
c i t y  a c t  as the  s t a t e  i n  l o c a l  matters. The dec i s ion  o f  t he  c o u r t  i n  
t h i s  case was based on several  p r i o r  r u l  ings o f  t he  c o u r t  regarding 
t h e  appl i c a b i l  i t y  o f  t h e  federa l  a n t i  t r u s t  laws t o  the  s ta tes  and 
u n i t s  o f  l o c a l  government. 

The f i r s t  re1 evant landmark case regarding immunity from 
a n t i t r u s t  laws was Parker v. Brown, 317 U.S. 341 (1943) wherein t h e  
quest ion was addressed whether t h e  federa l  a n t i t r u s t  laws p r o h i b i t  a 
s ta te ,  i n  t h e  exe rc i se  o f  i t s  sovereign powers, from imposing c e r t a i n  
ant icompet i  t i v e  r e s t r a i n t s .  The U.S. Supreme Court found t h a t  t he  
program i n  quest ion "der ived i t s  a u t h o r i t y  and e f f i c a c y  from t h e  
l e g i s l a t i v e  command o f  t h e  s t a t e  and was n o t  intended t o  operate o r  
become e f f e c t i v e  w i thou t  t h a t  comnand." Thus, t h e  ' s ta te  ac t i on "  
exemption t o  the  a n t i t r u s t  laws was enunciated based on the 
independent sovere ign ty  a f fo rded  s ta tes  i n  our  federa l  system o f  
government. The c o u r t ' s  re1 uctance t o  extend complete immunity t o  
subordinate s t a t e  governmental bodies i s  the  bas is  o f  the  present  
controversy. However, c e r t a i n  requirements f o r  immunity have been 
developed by the  Uni ted States Supreme Court which, when present, 
enable p o l i t i c a l  subd iv is ions  t o  c la im  an exemption under t h e  Parker 
doctr ine.  

Ac t ion  o f  t he  s t a t e  i t s e l f .  Enunciated o r i g i n a l l y  i n  Parker v. 
-'Brown t h i s  r e q u i s i t e  was f i r s t  app l i ed  t o  the  a c t i v i t i e s  o f  
subordinate governmental u n i t s  i n  City o f  Lafayet te,  La. v. Louisiana 
Power and L i g h t  Co., 435 U.S. 389 (1978). I n  t h a t  instance the c o u r t  
concluded t h a t  t h e  Parker d o c t r i n e  would exempt the  ant icompeti  t i v e  
a c t i v i t i e s  o f  l o c a l  governments i f  a s t a t e  p o l i c y  t o  d i sp lace  
compet i t ion  w i t h  r e g u l a t i o n  o r  monopoly p u b l i c  se rv i ce  ex is ts .  Again 
i n  Boulder, t he  c o u r t  found t h a t  a p o l i t i c a l  subd iv i s ion  i s  immune 
f r m ~ i c a t i o n  o f  t h e  a n t i  t r u s t  laws i f  i t s  a c t i v i t y  " c o n s t i t u t e s  
t h e  a c t i o n  o f  t he  Sta te  o f  Colorado i t s e l f  i n  i t s  sovereign 
capacity.. .". This standard imp1 i e s  t h a t  t h e  1 ocal government u n i t  
must be a c t i n g  as a s t a t e  department o r  agency w i t h  minimal autonomy 
o r  d i s c r e t i o n  i n  o rder  t o  qua1 i f y  f o r  immunity. 

"Clear1y a r t i c u l a t e d  and a f f i r m a t i v e l y  expressed" s t a t e  pol  icy.  
Th i s  requirement stems from Lafa e t t e  and was emphasized again i n  t h e  
Boulder decision. This  c r i t e r  on nd ica tes  t h a t  s t a t e  p o l i c y  must go ---f7-

-mere neu t ra l  it.v and show t h a t  t h e  1 eq i  s l  a t u r e  has c o n t e m ~ la ted  
the  enactment o f  an a n t i c o m p e t i t i v e  regu la to ry  program. That i;, t h e  
s t a t e  must a f f i r m a t i v e l y  address the  subject.  The c o u r t  i n  Boulder 



found t h a t  a s t a t u t o r y  s t r u c t u r e  wherein one c i t y  could choose 
free-market compet i t ion i n  cab le  t e l e v i s i o n  wh i l e  another could choose 
monopoly se rv i ce  d i d  n o t  s a t i s f y  the  requirement o f  a c l e a r  s t a t e  
p o l i c y  t o  d isp lace competi t ion. 

Ac t i ve  s t a t e  supervision. The court ,  i n  C a l i f o r n i a  Re ta i l  L iquor 
Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97 (l98O), emphasized 
the  requirement t h a t  conduct q u a l i f y i n g  f o r  s t a t e  a c t i o n  immunity must 
be a c t i v e l y  supervised by t h e  state.  -1n Midcal , the c o u r t  re jec ted  a  
c la im  o f  s t a t e  a c t i o n  immunity because, a l fhough a  c l e a r l y  a r t i c u l a t e d  
s t a t e  p o l i c y  ex is ted,  there  was no a c t i v e  s t a t e  supervision. A c t i v i t y  
i n  v i o l a t i o n  of t he  a n t i  t r u s t  laws cannot be immunized by "a gauzy 
c loak of s t a t e  involvement." Id. a t  106. The c o u r t  i n  Boulder d i d  n o t  
reso l  ve whether t h i s  requ ir e m i i t  was necessary f o r  m u n m i m m u n i  ty 
s ince t h e  c l e a r  a r t i c u l a t i o n  standard was n o t  met. 

Therefore, a1 though u n i t s  o f  l oca l  government are no t  
au tomat ica l ly  exempt from t h e  opera t ion  o f  t he  a n t i t r u s t  laws, n o t  a l l  
an t i compe t i t i ve  a c t i v i t i e s  would necessar i l y  be sub jec t  t o  a n t i t r u s t  
r e s t r a i n t s .  Ant icompet i t i ve  conduct engaged i n  as an a c t  of 
government by the  s t a t e  as sovereign o r  by i t s  p o l i t i c a l  subdiv is ions 
pursuant t o  c l e a r l y  a r t i c u l a t e d  and a f f i r m a t i v e l y  expressed s t a t e  
po l  i c y  t o  d isp lace compet i t ion w i t h  corresponding a c t i v e  s t a t e  
superv is ion would be exempted under t h e  Parker doctr ine.  

Areas o f  Po ten t ia l  Exposure 

I n  addi tion t o  presentat ions concerning s t a t u t o r y  1  aw and case 
1  aw, considerable test imony was presented concerning regul  a t o r y  
a c t i v i t i e s  of l o c a l  governments which are  p o t e n t i a l  areas o f  exposure 
w i t h  respect  t o  a n t i t r u s t  s u i t  and t h e  r e s u l t i n g  f i n a n c i a l  
rami f ica t ions .  

Regulatory a c t i v i t i e s .  I n  test imony before the  committee 
representa t ives  o f  1  ocal government en ti t i e s  i nd i ca ted  t h a t  nat ionwide 
a n t i  t r u s t  exposure now- extends i n t o  areas o f  cab1 e  t e l e v i s i o n  
f ranch is ing ,  so l  i d  waste disposal , energy recyc l  i ng  , water supply, 
zoning t o  permi t  o r  r e s t r i c t  r e s i d e n t i a l  o r  commercial development, 
tax icab f ranchises a t  publ i c  a i r p o r t s ,  t he  supply o f  a i r c r a f t  f u e l  a t  
a i r  terminals,  concession r i g h t s  a t  a i r p o r t s ,  publ i c  markets, 
rec rea t iona l  f a c i l  it i e s ,  ambulance service, municipal hosp i ta l  
services, c e r t i f i c a t i o n  of physic ians a t  pub l i c  hosp i ta ls ,  p o l i c e  tow 
ca r  operations, cemetery grave markers, t r a n s i t  service, business 
l i cens ing,  operat ion o f  municipal c i v i c  centers and auditoriums, and 
others. Four l o c a l  governments i n  :Colorado have r e c e n t l y  been o r  a re  
present ly  involved i n  1  it i g a t i o n  f o r  a1 leged v i o l a t i o n s  o f  the  federal  
a n t i  t r u s t  1  aws -- P i t k i n  County/Aspen (zoning), Grand Lake (zoning), 
City of Boulder (cable t e l e v i s i o n  f ranch is ing) ,  and the  City of Pueblo 
( f i x e d  based operators a t  t h e  municipal a i r p o r t ) .  Testimony was 
con t rad ic to ry  as t o  the  p o t e n t i a l  f u t u r e  incidence of s u i t s  as a  
r e s u l t  o f  ~ o u l d e r .  



Financ ia l  exposure. It was agreed by a l l  p a r t i e s  t h a t  the  cos ts  
associated w i t h  a n t i t r u s t  l i t i g a t i o n  are  h igh  t o  both sides. I n  
a d d i t i o n  t o  a t to rney  fees and c o u r t  costs, persons adjudged t o  have 
su f fe red  i n j u r y  a r e  awarded t r e b l e  damages. It was po in ted  o u t  t h a t  
t o  da te  the re  has n o t  been a damage award l e v i e d  against  a 
munic ipal ity. Local government representa t ives  noted t h a t  u l  t ima te l y  
t h e  taxpayers must pay the  c o s t  o f  l i t i g a t i o n ;  i f  damages are  awarded 
t h e  impact on l o c a l  government budgets would be d isastrous.  Persons 
represent ing  p r i v a t e  i n d u s t r y  asserted t h a t  consumers i n e v i t a b l y  pay 
t h e  c o s t  o f  a n t i t r u s t  v i o l a t i o n s  i n  h igher  p r ices ,  whether t he  
an t i compe t i t i ve  a c t i v i t y  i s  conducted by p r i v a t e  companies o r  
governments. 

Cab1 e  t e l  ev is ion .  The committee bas ica l  l y  discussed the  cab1 e  
t e l e v i s i o n  issue i n  t he  contex t  o f  a n t i t r u s t  immunity f o r  l o c a l  
governments s ince cab le  t e l e v i s i o n  f ranch is ing  i s  an increasing source 
o f  a n t i t r u s t  su i t s .  The committee adopted a  r e s o l u t i o n  request ing the  
L e g i s l a t i v e  Council t o  ves t  i n  t h e  comnit tee the  power t o  subpoena 
witnesses and documents f o r  t he  purposes o f  i n v e s t i g a t i n g  the  Denver 
cable t e l e v i s i o n  f ranch ise  award. Testimony was a l s o  presented 
regarding r e g u l a t i o n  o f  cab le  t e l e v i s i o n  systems. The comrni t t e e  d i d  
no t  spend much t ime on the  issue and d i d  n o t  make a  dec i s ion  as t o  
whether cable t e l e v i s i o n  should be c l a s s i f i e d  as a  p u b l i c  u t i l i t y .  

L e g i s l a t i o n  in t roduced d u r i n g  1982 session. Three b i l l s  -- House 
B i l l s  1176, 1238, and 1258 -- concerning t h e  exemption o f  l o c a l  
governments from a n t i t r u s t  l i a b i l i t y  were in t roduced dur ing  the  1982 
l e g i s l a t i v e  session. A1 1  o f  t h e  b i l l  s  were postponed i n d e f i n i t e l y .  

Arguments For 

The committee heard test imony advocat ing the  p r o t e c t i o n  o f  l o c a l  
governments from t h e  federa l  a n t i t r u s t  laws. 

1. Local government e n t i  t i e s  a r e  n o t  necessa r i l y  s i m i l a r  t o  
p r i v a t e  en te rp r i se  and should n o t  be t rea ted  as such. Pol i t i c a l  
subd iv is ions  o f  t he  s t a t e  are empowered by the  s t a t e  w i t h  s p e c i f i c  
s t a t u t o r y  and c o n s t i t u t i o n a l  regu la to ry  au tho r i t i es .  These r e g u l a t o r y  
a c t i v i t i e s  a re  reasonable types o f  a c t i v i t y  f o r  l o c a l  governments t o  
engage in. The 1  eg i  s l a t u r e  should pro tec t ,  through imnunizat ion, 
those s p e c i f i c  a c t i v i t i e s  which the  s t a t e  has g iven s t a t u t o r y  e n t i t i e s  
the  power t o  undertake. Pub l ic  o f f i c i a l s  should have the  a b i l i t y  t o  
a c t  and not  be paralyzed by f e a r  o f  a n t i t r u s t  s u i t .  

2. Recourse t o  s u i t  f o r  v i o l a t i o n s  o f  the  a n t i t r u s t  laws i s  no t  
t h e  o n l y  remedy a v a i l a b l e  t o  aggrieved par t ies .  Other remedies such 
as r e c a l l ,  malfeasance su i t s ,  and v i o l a t i o n  o f  due process ac t i ons  do 
e x i s t .  

3. Persons t e s t i f y i n g  i n  oppos i t i on  t o  l e g  i s 1  a t i o n  have 
i nd i ca ted  t h a t  t he  cou r t s  w i l l  be f l e x i b l e  i n  applyfng the  r u l e  o f  



reason t o  cases i n v o l v i n g  1  ocal governments. The r u l e  o f  reason se ts  
f o r t h  f a c t o r s  t o  be considered i n  measuring the  e f f e c t  of an a c t i v i t y  
on competi t ion. Thus f a r ,  o n l y  economic cond i t i ons  have been 
re levant .  The regu la to ry  e f f o r t s  o f  pol i t i c a l  subd iv is ions  are o f t e n  
undertaken i n  the  i n t e r e s t s  of p r o t e c t i n g  the  pub1 i c  heal th,  sa fe t y  
and welfare, f a c t o r s  which a re  n o t  guaranteed t o  be taken i n t o  account 
i n  the  r u l e  o f  reason. 

4. Cases i n v o l v i n g  v i o l a t i o n s  o f  t he  federa l  a n t i t r u s t  laws are 
t r i e d  i n  federa l  cour t .  Without a c t i o n  by the  s ta te ,  the  federa l  
cou r t s  w i l l  determine what a re  proper l o c a l  regu la to ry  a c t i v i t i e s  i n  
Colorado. Abdicat ion t o  the  cou r t s  i s  n o t  an e f f i c i e n t  way t o  govern. 

5. The expense o f  a n t i t r u s t  1  i t i g a t i o n  i s  p r o h i b i t i v e  t o  l o c a l  
governments; few l o c a l  government budgets have the  f i n a n c i a l  resources 
a v a i l a b l e  t o  defend such s u i t s .  A t r e b l e  damage award l e v i e d  against  
a  l o c a l  community cou ld  have d isas t rous  e f fec ts .  U l t i m a t e l y  t he  cos t  
o f  a n t i t r u s t  1  i t i g a t i o n  w i l l  be passed on t o  the  taxpayers. Because 
p o l i t i c a l  subd iv is ions  fear expensive c o u r t  ba t t l es ,  a n t i t r u s t  s u i t  
cou ld  be used by p r i v a t e  i n d u s t r y  as a sword aimed a t  l o c a l  
governments t o  achieve favorab le  sett lement.  

6. The general assembly should enact broad l e g i s l a t i o n  
immunizing l o c a l  governments regardless o f  the  s p e c i f i c  c r i t e r i a  
de l ineated by the  cour t .  Such l e g i s l a t i o n  would d i spe l  the  s t a t e ' s  
" n e u t r a l i t y "  as discussed i n  the  Boulder decision. Also, the  burden 
o f  prov ing a  l o c a l i t y ' s  a c t i v i t i e s  are  no t  p ro tec ted  by the  s t a t e  
would s h i f t  t o  t he  p l a i n t i f f s  i n  any s u i t s  f o r  a l l eged  v i o l a t i o n s  o f  
the  federa l  a n t i  t r u s t  1  aws. 

Arguments Against 

The committee heard a number o f  arguments i n  oppos i t ion  t o  
l e g i s l a t i o n  immunizing l o c a l  government e n t i t i e s  from the opera t ion  o f  
the  federa l  a n t i t r u s t  laws. These arguments as s e t  f o r t h  he re in  
address both the  concept o f  a  broad-based o r  "Idub thee immune" b i l l  
and d e t a i l e d  l e g i s l a t i o n  designed t o  immunize s p e c i f i c  regu la to ry  
a c t i v i t i e s  o f  l o c a l  governments. 

1. The a n t i t r u s t  laws e s t a b l i s h  a  na t i ona l  p o l i c y  favo r ing  f r e e  
compet i t ion i n  t he  marketplace. The importance o f  t h i s  pol  i c y  has 
been repeatedly  emphasized by the  j u d i c i a r y .  For example, i n  Uni ted 
States v. Topco Associates, Inc., 405 U.S. 596 ( l972) ,  t he  c o u r t  
s tated:  

A n t i t r u s t  laws i n  general,  and the  Sherman Act  i n  
p a r t i c u l a r ,  a re  the  Magna Carta o f  f r e e  en terpr ise .  They 
a r e  as important  t o  t he  preserva t ion  o f  economic freedom and 
our f r e e  e n t e r p r i s e  system as the  B i l l  o f  Rights i s  t o  t h e  
p r o t e c t i o n  of our  fundamental personal freedoms. And the  
freedom guaranteed each and every business, no ma t te r  how 



small, i s  t he  freedom t o  compete -- t o  asse r t  w i t h  v igor ,  
imagination, devotion, and ingenu i ty  whatever economic 
muscle i t  can muster. 

App l i ca t i on  o f  t he  a n t i t r u s t  laws t o  p o l i t i c a l  subdiv is ions can be 
viewed as a step i n  fur therance o f  na t iona l  po l icy .  It i s  l i k e l y  t h a t  
a n t i t r u s t  laws w i l l  be app l i ed  o n l y  t o  those loca l  government 
a c t i v i t i e s  which do no t  r e l a t e  t o  l e g i t i m a t e  p o l i c e  power ob jec t i ves  
and which d i r e c t l y  suppress compet i t ion i n  the  economic sphere. 
Competit ion i n  the  economic arena i s  genera l ly  b e n e f i c i a l  t o  consumers 
as i t  provides an e f f i c i e n t  means f o r  a l l o c a t i n g  resources and 
encourages new compet i tors and ent repreneur ia l  innovation. 
App l i ca t i on  o f  the  a n t i t r u s t  laws t o  l o c a l  government e n t i t i e s  may 
i n i t i a t e  deregulatory pol i c i e s  throughout the economy. 

2. Broad-based l e g i s l a t i o n  which genera l l y  grants immunity f o r  
t he  a c t i v i t i e s  o f  subordinate governmental u n i t s  would n o t  meet the  
r e q u i s i t e s  se t  f o r t h  by the  United States Supreme Court and, 
therefore,  would be i n e f f e c t u a l .  I n  order f o r  an a c t i v i t y  t o  q u a l i f y  
f o r  p r o t e c t i o n  under the  " s t a t e  ac t i on "  doctr ine,  there  must e x i s t  a 
c l e a r l y  a r t i c u l a t e d  and a f f i n n a t i v e l y  expressed s t a t e  p o l i c y  t o  
d i sp lace  compet i t ion w i t h  r e g u l a t i o n  o r  monopoly publ i c  service. Such 
po l  i c y  must be a c t i v e l y  supervised by the  state. Also, t he  s t a t e  
po l  i c y  must d i r e c t  o r  au thor ize  governmental u n i t s  t o  engage i n  
s p e c i f i c  ant icompeti  t i v e  act ions. 

The so-cal led "Idub thee immune" l e g i s l a t i o n  would do noth ing 
more than declare t h a t  c e r t a i n  regu la to ry  a c t i v i t i e s  are  imnune o r  a re  
authorized. Because t h i s  type o f  l e g i s l a t i o n  would no t  e s t a b l i s h  a 
comprehensive regu la to ry  o r  monopoly publ i c  serv ice  program o f  the  
s t a t e  i n  each p a r t i c u l a r  area authorized, the  c r i t e r i o n  f o r  a c t i v e  
s t a t e  superv is ion would n o t  be met. 

3. Any a c t i o n  taken by the  general assembly a t  t h i s  t ime would 
be p rec ip i tous  i n  l i g h t  o f  t h e  quest ions l e f t  unanswered by the  court .  
For example, t h e  c o u r t  has never addressed the issue o f  what 
c o n s t i t u t e s  a c t i v e  s t a t e  superv is ion when a s u i t  involves a 
subordinate governmental e n t i t y .  The cour ts  must be g iven t ime t o  
r e f i n e  t h e i r  p r i o r  dec is ions  so t h a t  the  areas o f  v u l n e r a b i l i t y  a re  
b e t t e r  defined. 

4. I n  order  t o  meet the  c r i t e r i a  enunciated by the  court,  t he  
imnunizat ion o f  l o c a l  government e n t i t i e s  would requ i re  the  
implementation o f  comprehensive s t a t e  programs and an expansion o f  t he  
s t a t e  bureaucracy. Local governments would i n  e f f e c t  surrender t h e i  r 
autonomy i n  many areas t o  the state.  Any law which would meet the  
requirements s e t  f o r t h  by the  c o u r t  may a l t e r  the  s t r u c t u r e  o f  
government i n  Col orado unnecessari ly.  

5. A l e g i s l a t i v e  g ran t  o f  immunity could a c t  t o  p r o t e c t  abuses 
by publ i c  o f f i c i a l s .  



6. Recourse t o  s u i t  under the  federa l  a n t i t r u s t  laws provides a 
reasonable and necessary mechani sm t o  compensate aggrieved p a r t i e s  f o r  
t he  damage caused by I s o l a t e d  Instances of unreasonable conduct taken 
by l o c a l  government o f f i c i a l s  under the  auspices o f  p o l i c e  powers, 
While o ther  remedies do e x i s t ,  they are  Inadequate t o  p rov ide  f u l l  
compensation and should be vlewed as complementary t o  the  a n t i t r u s t  
laws r a t h e r  than as superseding them, 



LOCAL GOVERNMENT INVESTMENT AUTHORITY 


The committee was directed t o  undertake a study involving the 
preparation of a proposal revising and updating the Colorado statutes 
governing 1ocal government investments. In order t o  ascertain the 
pertinent issues, the committee requested t h a t  the various local 
government enti t ies appear before the committee and discuss their 
concerns with the present statutory language and demonstrate why 
changes are needed. The counties, municipalities, and special 
districts,  as we1 1 as the state treasurer and the banking industry, 
were represented and testified a t  the meetings. (See Appendix A for a 
1 i s t  of  persons who testified. ) 

The basic statutory provisions del ineating the 1egal investments 
for governmental units are found in section 24-75-601, C.R.S. 1973. 
According t o  this section, governmental enti ties may invest el igi ble 
funds in any of the following securities: 

--	 bonds or other interest-bearing obl igations of the United 
States or guaranteed by the United States; 

--	 bonds which are a direct obl igation of the state of Colorado 
or the specified political subdivisions thereof; 

- - 	 state of Colorado, state highway fund revenue anticipation 
warrants; 

- - 	 loans, insured by the United States, made by eligible 
commercial lending institutions t o  students attending 
institutions of  higher education in the state of Colorado; 
and 

--	 notes, obligations or debentures issued pursuant t o  the 
provisions o f  the "National Housing Act". 

I t  was general ly agreed t h a t  there are several major criteria for 
public treasurers t o  consider when choosing an investment instrument 
for public funds: safety, earning potential, economic stimulation, 
liquidity, and legality. The safety of the investment, or the 
protection of public moneys, was stressed as being of primary
importance. The major issues presented and recommendations offered 
during the meetings are high1 ighted below. 

Issues Raised 

A1t h o u g h  1ocal government fiscal officers discussed several 
issues, their major concern was a clarification of their ability t o  
use repurchase agreements. 

Bank repurchase agreements. I t  was the contention of the 
representatives of local governments t h a t  bank repurchase agreements 



are  a  ;a1 i d  investment inst rument  f o r  l o c a l  government e n t i  t i e s ;  
however, t h e  l e g a l  i t y  o f  t h i s  mechanism i s  questionable. The concerns 
regarding the  1  egal ity  o f  repurchase agreements f o r  1  ocal governments 
stemmed from two memoranda issued from the  Colorado Attorney General I s  
Of f ice .  The f i r s t  opin ion,  dated October 23, 1981, concluded t h a t  
when the  actual  investment i s  no t  i n  the  t reasury  note i t s e l f  bu t  i n  
the  promise o f  t he  bank t o  repurchase the  e n t i t y ' s  i n t e r e s t  i n  t h a t  
note, t he  repurchase agreement i s  no t  author ized by app l i cab le  
investment s tatutes.  A subsequent op in ion  (May 17, 1982) stated t h a t  
a  bank repurchase agreement i s  a  l ega l  investment i f  t i t l e  t o  an 
author ized federal  o b l i g a t i o n  i s  t rans fe r red  t o  the  i nves t ing  
government e n t i t y .  

Bas ica l l y ,  t he  term "repurchase agreement" r e f e r s  t o  a  
t ransact ion  whereby a s p e c i f i e d  s e c u r i t y  i s  so ld  temporar i l y  t o  a  
purchaser f o r  a  s p e c i f i c  per iod  o f  t ime a t  a spec i f i ed  r a t e  of 
i n te res t .  On t h e  due date, t he  o r i g i n a l  s e l l e r  au tomat ica l ly  
repurchases the  under ly ing  c o l l a t e r a l  secur i ty .  

Apparently, l o c a l  government t reasurers  use t h i s  mechanism t o  
i n v e s t  t ax  rece ip ts  on a  short - term basis p r i o r  t o  t h e i r  d i s t r i b u t i o n .  
Other investment instruments are  n o t  always a v a i l a b l e  f o r  such a  sho r t  
term w i t h  the  corresponding h igh  i n t e r e s t  rate.  For example, bank 
c e r t i f i c a t e s  of depos i t  have a  minimum m a t u r i t y  per iod  o f  14 days. 
Local banks and f i n a n c i a l  i n s t i t u t i o n s  a re  o f t e n  unable t o  absorb the  
l a r g e  sums of t a x  money because they cannot c o l l a t e r a l i z e  as requ i red  
by s t a t e  law. 

Creat ion  o f  an investment counci 1  . Local government 
representat ives recommended t h a t  an investment counc i l  composed o f  
persons knowledgeable i n  investments be created by s t a t u t e  to '  serve as 
an advisory body f o r  u n i t s  o f  l o c a l  government. P o l i t i c a l  
subdiv is ions would b e n e f i t  f i n a n c i a l  l y  i f  f i s c a l  o f f i c e r s  were b e t t e r  
educated i n  cash management s k i l l s  and techniques. I n  add i t ion ,  an 
investment counci l  cou ld  a c t  as a  rev iewing a u t h o r i t y  t o  advise l o c a l  
governments on the  l e g a l i t y  o f  s p e c i f i c  types o f  investments, 
e s p e c i a l l y  w i t h  the  many new investment mechanisms c u r r e n t l y  
avai lable.  

The committee quest ioned the  necess i ty  o f  c rea t ing  another 
s t a t u t o r y  agency t o  f u l f i l l  a func t i on  t h a t  communities could o b t a i n  
from l o c a l  f i n a n c i a l  i n s t i t u t i o n s  o r  investment agents. 

Uniform and modernized investment law. Proponents o f  a  un i fo rm 
investment law -- a law which would be app l i cab le  t o  a l l  l o c a l  
e n t i t i e s  -- asserted t h a t ,  by s ta tu te ,  t he  presumption cannot be made 
t h a t  some l o c a l  government e n t i t i e s  are  more capable than others. 
Therefore, a l l  e n t i t i e s  should be vested w i t h  the same investment 
a u t h o r i t y ,  p re ferab ly  the  same a u t h o r i t y  as the  s t a t e  treasurer.  It 
was suggested t h a t  t h e  un i fo rm law be broad enough t o  c o n t i n u a l l y  
accommodate a  changing money market. Rather than d e l i n e a t i n g  s p e c i f i c  
author ized investments, t h i s  l e g i s l a t i o n  should s e t  f o r t h  c r i t e r i a  f o r  
the  under ly ing  secur i ty .  This would enable t reasurers  t o  compete i n  



t h e  money market and use investment instruments when the money i s  
avai lable.  A un i fo rm investment law would a lso  consol idate the laws 
i n t o  one a r t i c l e  and c l a r i f y  any e x i s t i n g  discrepancies. 

Pooled funds. Pool ing, o r  the  c o m i  ngl ing o f  funds, between t h e  
s t a t e  and l o c a l  governments would enable l oca l  e n t i t i e s  t o  take 
advantage o f  t he  s t a t e ' s  e f f i c i e n t  c e r t i f i c a t e  o f  depos i t  auct ion;  
rece ive  a h igher r a t e  o f  r e t u r n  on t h e i r  investments; and o f f e r  
g reater  s t a b i l i t y  i n  investments. The s t a t e  a lso  u t i l i z e s  t h e  
mu1 t i p l e  fund, mu1tip l e  custodian method which i s  b e n e f i c i a l  t o  l o c a l  
banking i n s t i t u t i o n s  because i t  increases federal  insurance on the  
investments thereby reducing t h e  need f o r  banks t o  buy co l  1 a t e r a l  . 
L e g i s l a t i o n  pe rm i t t i ng  the  commingl i n g  of funds on ly  among l o c a l  
government e n t i t i e s  would permi t  those subd iv is ions  w i t h  i n s u f f i c i e n t  
funds t o  i nves t  t o  pool t h e i r  resources w i th  o ther  l o c a l  governments. 
The e n t i t y  would rece ive  a h igher  y i e l d  than i t  would have received 
had the  money been deposited i n  a savings account. 

The major disadvantage c i t e d  w i t h  respect  t o  pool ing  i s  t h a t  the  
pool ing  arrangement could r e s u l t  i n  a d i s l o c a t i o n  o f  funds, t h a t  i s ,  
i n  g reater  a l l o c a t i o n  of l i q u i d i t y  t o  areas where t h e  economic 
oppor tun i t y  i s  g reater  than t h a t  o f  o ther  l o c a l i t i e s .  Communities 
would be b e t t e r  served by keeping the  funds i n  the  area from which 
they were generated. 

Committee F i  nd ings 

The committee concluded tha t ,  i n s o f a r  as sa fe ty  must be o f  
pr imary importance w i t h  respect  t o  the  investment o f  p u b l i c  funds, t h e  
c u r r e n t  1 ocal government investment s ta tu tes  are general l y  s u f f i c i e n t .  
However, t he  committee decided t h a t  the  p o s i t i o n  o f  l o c a l  governments 
w i t h  respect  t o  repurchase agreements should be c l a r i f i e d .  Also, 
u n i t s  o f  l o c a l  government should be permi t ted t o  pool t h e i r  resources 
f o r  investment purposes among themselves o r  w i t h  the  state. 

The committee s p e c i f  i c a l  l y  re jec ted  the  suggestion t h a t  t he  
investment s ta tu tes  be w r i t t e n  i n  so general a nature as t o  s imply s e t  
f o r t h  the  c r i t e r i a  f o r  t he  under ly ing secur i ty .  More l i b e r a l i z e d  
investment s t a t u t e s  w i  1 1 increase the  r i s k s  associated w i t h  
experimentat ion i n  investments. It was genera l l y  agreed t h a t  the  
cu r ren t  economic cond i t i ons  w i l l  s t a b i l i z e  and more normal pa t te rns  of 
growth emerge. The committee determined t h a t  t o  recommend 1 eg i  s l  a t i o n  
speci f i c a l  l y  designed t o  enable 1 ocal governments t o  compete i n  
today's uncer ta in  money market would be inappropr iate.  F ina l ly, the  
committee d i d  no t  recommend l e g i s l a t i o n  regarding the  format ion o f  an 
investment counci l  because techn ica l  advice i s  p resent ly  r e a d i l y  
a v a i l a b l e  and the  s t a t e  should n o t  be involved i n  l o c a l  government 
investment a c t i v i t i e s .  



--- 
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BILL 4 

A BILL FOR AN ACT 

1 CONCERNING LOCAL GOVERNMENT AUTHORITY TO INVEST BY REPURCHASE 

2 AGREEMENTS. 

B i l l  Summary 

(Note: - summary ---- as in t roducedTh is  app l i es  t o  t h i s  b i l l  
and does n o t  necessa r i l  r e f l e c t  any amendments which may be 
subsequently adopted. 

Author izes count ies ,  c i t i e s ,  towns, and spec ia l  d i s t r i c t s  
t o  i n v e s t  through Un i ted  States government o b l i g a t i o n  
repurchase agreements w i t h  banks o r  savings and loan 
assoc ia t ions  and t o  purchase o b l i g a t i o n s  under an agreement t o  
r e s e l l  t o  t h e  o r i g i n a l  s e l l e r .  

_71L 

-Be -it enacted & t h e  General Assembly o f  t h e  S ta te  o f  Colorado: 

SECTION 1. P a r t  7 o f  a r t i c l e  10 o f  t i t l e  30, Colorado 

Revised S ta tu tes  1973, 1977 Repl. Vol . ,  as amended, i s  amended 

BY THE ADDITION OF A NEW SECTION t o  read: 

30-10-708.5. Repurchase agreements. (1) The board o f  

county commissioners by w r i t t e n  r e s o l u t i o n  adopted by a 

m a j o r i t y  vo te  o f  t h e  board en tered  i n  i t s  minutes may 

au tho r i ze  t h e  county t r e a s u r e r  t o  i n v e s t  any moneys i n  the  

county t reasu ry ,  which a r e  n o t  immediately r e q u i r e d  t o  be 



disbursed,  by repurchase agreements as au tho r i zed  i n  t h i s  

sec t ion .  I n  making such investments he s h a l l  use prudence and 

care  t o  preserve t h e  p r i n c i p a l  and t o  secure t h e  maximum r a t e  

o f  i n t e r e s t  c o n s i s t e n t  w i t h  s a f e t y  and 1  i q u i d i t y .  The county 

t r e a s u r e r  may make such arrangements f o r  t h e  custody, 

safekeeping, and r e g i s t r a t i o n  o f  t h e  s e c u r i t i e s  unde r l y i ng  

such shor t - te rm investment ins t ruments  as w i l l  enable him t o  

make prompt d e l i v e r y  t he reo f  upon m a t u r i t y  o r  i n  t he  event o f  

sa le.  

(2) The county t r e a s u r e r  may i n  h i s  d i s c r e t i o n  i n v e s t  

such moneys i n  Un i ted  Sta tes  government o r  f ede ra l  agency 

o b l i g a t i o n  repurchase agreements w i t h  any bank o r  savings and 

loan assoc ia t i on  approved and designated by t h e  board f o r  t h e  

purposes o f  s e c t i o n  30-10-708. 

(3) The county t r e a s u r e r  may engage i n  f i n a n c i a l  

t r ansac t i ons  i n v o l v i n g  such moneys whereby any obl  i g a t i o n  

au thor ized  by s e c t i o n  30-10-708 o r  s e c t i o n  24-75-601, C.R .S .  

1973, i s  purchased w i t h  such moneys under an agreement 

p r o v i d i n g  f o r  t h e  r e s a l e  o f  such o b l i g a t i o n  t o  t h e  o r i g i n a l  

s e l l e r  a t  a  s t a t e d  p r i c e  toge the r  w i t h  a  payment t o  t h e  county 

t reasu ry  o f  i n t e r e s t  f o r  t h e  p e r i o d  t h e  county t reasu ry  ho lds  

t h e  o b l i g a t i o n ,  b u t  t h e  market va lue o f  such o b l i g a t i o n  s h a l l  

a t  a l l  t imes be a t  l e a s t  equal t o  t h e  t o t a l  purchase p r i c e .  

SECTION 2. P a r t  3 o f  a r t i c l e  20 o f  t i t l e  31, Colorado 

Revised S ta tu tes  1973, 1977 Repl. Vol . ,  as amended, i s  amended 

BY THE ADDITION OF A NEW SECTION t o  read: 



31-20-303.5. Repurchase agreements. (1) The governing 

body o f  a c i t y  o r  town by w r i t t e n  r e s o l u t i o n  adopted by a  

m a j o r i t y  vo te  o f  t h a t  body entered i n  i t s  minutes may 

au tho r i ze  the  t r e a s u r e r  t o  i n v e s t  any moneys i n  t he  t reasury ,  

which a re  n o t  immediately requ i red  t o  be disbursed, by 

repurchase agreements as au tho r i zed  i n  t h i s  sec t ion .  I n  

making such investments he s h a l l  use prudence and care t o  

preserve t h e  p r i n c i p a l  and t o  secure t h e  maximum r a t e  o f  

i n t e r e s t  c o n s i s t e n t  w i t h  s a f e t y  and l i q u i d i t y .  The t r e a s u r e r  

may make such arrangements f o r  t h e  custody, safekeeping, and 

r e g i s t r a t i o n  o f  t h e  s e c u r i t i e s  unde r l y i ng  such shor t - term 

investment inst ruments as w i l l  enable him t o  make prompt 

d e l i v e r y  t h e r e o f  upon m a t u r i t y  o r  i n  t h e  event o f  sa le.  

(2) The t r e a s u r e r  may i n  h i s  d i s c r e t i o n  i n v e s t  such 

moneys i n  Un i ted  Sta tes  government o r  f ede ra l  agency 

o b l i g a t i o n  repurchase agreements w i t h  any bank o r  savings and 

l oan  assoc ia t i on  approved and designated by the  govern ing body 

f o r  t h e  purposes o f  s e c t i o n  31-20-303. 

(3) The t r e a s u r e r  may engage i n  f i n a n c i a l  t r ansac t i ons  

i n v o l v i n g  such moneys whereby any o b l i g a t i o n  au thor ized  by 

s e c t i o n  31-20-303 o r  s e c t i o n  24-75-601, C.R.S. 1973, i s  

purchased w i t h  such moneys under an agreement p r o v i d i n g  f o r  

t he  r e s a l e  o f  such o b l i g a t i o n  t o  t h e  o r i g i n a l  s e l l e r  a t  a  

s t a t e d  p r i c e  together  w i t h  a  payment t o  t h e  c i t y  o r  town 

t reasu ry  o f  i n t e r e s t  f o r  t h e  p e r i o d  t h e  t reasu ry  holds t h e  

o b l i g a t i o n ,  b u t  t h e  market va lue  o f  such o b l i g a t i o n  s h a l l  a t  
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a l l  t imes be a t  l e a s t  equal t o  t he  t o t a l  purchase p r i c e .  

SECTION 3. 32-1-1101, Colorado Revised S ta tu tes  1973, as 

amended, i s  amended BY THE ADDITION OF A NEW SUBSECTION t o  

read: 

32-1-1101. Common f i n a n c i a l  powers. (6) (a) The board 

by w r i t t e n  r e s o l u t i o n  adopted by a m a j o r i t y  vo te  o f  t h e  board 

entered i n  i t s  minutes may au tho r i ze  an appointed cus tod ian  o f  

t h e  spec ia l  d i s t r i c t ' s  moneys t o  i n v e s t  any o f  these moneys, 

which a r e  n o t  immediately r e q u i r e d  t o  be disbursed, by 

repurchase agreements as au tho r i zed  by t h i s  subsect ion (6). 

I n  making such investments he s h a l l  use prudence and care t o  

preserve t h e  p r i n c i p a l  and t o  secure t h e  maximum r a t e  o f  

i n t e r e s t  c o n s i s t e n t  w i t h  s a f e t y  and l i q u i d i t y .  The cus tod ian  

may make such arrangements f o r  t h e  custody, safekeeping, and 

r e g i s t r a t i o n  o f  t he  s e c u r i t i e s  unde r l y i ng  such shor t - te rm 

investment inst ruments as w i l l  enable him t o  make prompt 

d e l i v e r y  t he reo f  upon m a t u r i t y  o r  i n  t h e  event  o f  sale. 

(b) The cus tod ian  may i n  h i s  d i s c r e t i o n  i n v e s t  such 

moneys i n  Un i ted  Sta tes  government o r  f ede ra l  agency 

o b l i g a t i o n  repurchase agreements w i t h  a bank o r  savings and 

loan assoc ia t i on  approved and designated by t h e  board by 

w r i t t e n  r e s o l u t i o n  adopted by m a j o r i t y  vo te  o f  t he  board 

entered i n  i t s  minutes. 

(c)  The cus tod ian  may engage i n  f i n a n c i a l  t r ansac t i ons  

i n v o l v i n g  such moneys whereby any o b l i g a t i o n  au thor ized  by 

s e c t i o n  24-75-601, C.R.S. 1973, i s  purchased w i t h  such moneys 



under an agreement p r o v i d i n g  f o r  t he  r e s a l e  o f  such o b l i g a t i o n  

t o  t h e  o r i g i n a l  s e l l e r  a t  a s t a t e d  p r i c e  together  w i t h  a  

payment t o  t h e  spec ia l  d i s t r i c t  t r easu ry  of i n t e r e s t  f o r  t he  

p e r i o d  the  t r e a s u r y  holds t h e  o b l i g a t i o n ,  b u t  t h e  market va lue 

o f  such o b l i g a t i o n  s h a l l  a t  a l l  t imes be a t  l e a s t  equal t o  t he  

t o t a l  purchase p r i c e .  

SECTION 4. Safe ty  clause. The general  assembly hereby 

f i n d s ,  determines, and declares t h a t  t h i s  a c t  i s  necessary 

f o r  t h e  immediate p rese rva t i on  o f  t h e  p u b l i c  peace, hea l t h ,  

and sa fe t y .  

-87- Bill 4 



--- 
--- 

-- - ---- 

BILL 5 

A BILL FOR AN ACT 

1 CONCERNING LOCAL GOVERNMENT AUTHORITY TO POOL FUNDS WITH OTHER 

2 LOCAL GOVERNMENTS AND THE STATE FOR INVESTMENT PURPOSES. 

B i l l  Summary 

(Note: Th is  summary app l i es  t o  t h i s  b i l l  as in t roduced 
and does n o t  r e f l e c t  any amendments wGch may be 
subsequently 

Author izes count ies,  c i t y  and count ies,  c i t i e s ,  towns, 
and spec ia l  d i s t r i c t s  t o  pool surp lus  funds amongst themselves 
and w i t h  the  s t a t e  f o r  investment. Requires each l o c a l  
government desi rous o f  p o o l i n g  t o  cooperate i n  d r a f t i n g  a 
un i fo rm r e s o l u t i o n  t o  e s t a b l i s h  a t r u s t  fund. Sets f o r t h  
requirements t o  be addressed i n  t h e  p rov i s ions  o f  t he  
reso l  u t i on .  Requi res  a separate reso l  u t i o n  a u t h o r i z i n g  
p a r t i c i p a t i o n  i n  t he  t r u s t  fund. 

Be i t  enacted t h e  General Assembly o f  t he  Sta te  o f  Colorado: 

SECTION 1. A r t i c l e  75 o f  t i t l e  24, Colorado Revised 

Sta tu tes  1973, 1982 Repl. Vol. ,  i s  amended BY THE ADDITION OF 

A NEW PART t o  read: 

PART 7 

INVESTMENT FUNDS - INTERGOVERNMENTAL POOLING 

24-75-701. Investment funds - intergovernmental poo l ing .  

It i s  l a w f u l  f o r  any county, c i t y  and county, c i t y ,  town, o r  



spec ia l  d i s t r i c t  t o  pool  any moneys i n  i t s  t r easu ry ,  which a re  

n o t  immediately r e q u i r e d  t o  be d isbursed,  w i t h  t h e  same such 

moneys i n  t h e  t r e a s u r y  o f  t h e  s t a t e  o r  any o t h e r  county, 

m u n i c i p a l i t y ,  o r  spec ia l  d i s t r i c t  i n  o rde r  t o  t ake  advantage 

o f  shor t - te rm investments and maximize n e t  i n t e r e s t  earnings. 

24-75-702. Local government poo l i ng .  (1) The governing 

body o f  each l o c a l  government e n t i t y  t h a t  des i res  t o  

p a r t i c i p a t e  i n  p o o l i n g  s h a l l  cooperate i n  d r a f t i n g  a  un i fo rm 

r e s o l u t i o n  t o  be adopted by a  m a j o r i t y  vo te  o f  t he  governing 

body o f  each p a r t i c i p a t i n g  e n t i t y .  The r e s o l u t i o n  s h a l l  

p rov ide  f o r ,  b u t  need n o t  be l i m i t e d  t o ,  t h e  fo l l ow ing :  

(a) Establ ishment  o f  a l o c a l  government surp lus  funds 

t r u s t  fund; 

(b) Superv is ion  o f  t h e  t r u s t  fund by a  board composed o f  

t h e  t reasu re rs  o r  o t h e r  l o c a l  o f f i c i a l s  empowered t o  i n v e s t  

l o c a l  funds o f  each o f  t h e  p a r t i c i p a t i n g  e n t i t i e s ;  

(c )  Admin i s t ra t i on  o f  t h e  t r u s t  fund by an investment 

o f f i c e r  and t h e  manner o f  h i s  appointment as t r u s t e e ;  

(d) An a p p r o p r i a t i o n  from each p a r t i c i p a t i n g  e n t i t y  t o  

f inance t h e  establ ishment  o f  t h e  t r u s t  fund and t h e  repayment 

2 1  o f  t h e  app rop r i a t i ons  from t h e  earn ings o f  t h e  t r u s t  fund; 

2  2  (e) Payment o f  t h e  expenses o f  a d m i n i s t r a t i o n  from the  

23 income rece ived from t h e  earn ings o f  t h e  t r u s t  fund; 

24 ( f )  L i m i t a t i o n s ,  i f  any, on t h e  aggregate amount o f  

25 moneys which any p a r t i c i p a t i n g  l o c a l  e n t i t y  may have on 

26 depos i t  i n  t h e  t r u s t  fund a t  one t ime;  



(g) L im i ta t i ons ,  ifany, on t h e  pe r iod  o f  t ime t h a t  t h e  

funds o f  any p a r t i c i p a t i n g  e n t i t y  may be he ld  i n  t r u s t ;  

(h) Maximum m a t u r i t y  dates o f  instruments purchased w i t h  

t r u s t  fund moneys; 

(i)Penal t ies  upon p a r t i c i p a t i n g  e n t i t i e s  f o r  e a r l y  

withdrawal of funds and procedures f o r  r e s o l v i n g  other  

cont ingencies which may jeopardize t h e  earning p o t e n t i a l  o f  

t h e  t r u s t  fund, b u t  t h e  p r i n c i p a l  o f  each and every account 

c o n s t i t u t i n g  the  t r u s t  fund s h a l l  be sub jec t  t o  payment a t  any 

t ime from moneys i n  t h e  t r u s t  fund; 

( j) D i s t r i b u t i o n  of t he  income from earnings o f  t he  

t r u s t  fund t o  p a r t i c i p a t i n g  e n t i t i e s  on a  p ro  r a t a  basis; 

(k)  Maintenance o f  separate accounts f o r  each 

p a r t i c i p a t i n g  e n t i t y .  I n d i v i d u a l  t ransact ions  and t o t a l s  o f  

a l l  investments, o r  t h e  share belonging t o  each p a r t i c i p a n t ,  

s h a l l  be recorded i n  the  accounts. 

(1) Per iod ic  aud i t s  o f  t r u s t  fund management; 

(m) Pe r iod i c  repo r t s  t o  each p a r t i c i p a t i n g  e n t i t y  

showing changes i n  investments and earnings thereon; 

(n) Semiannual f i n a n c i a l  r e p o r t i n g  o f  t he  d e t a i l s  o f  t he  

operat ions o f  t h e  t r u s t  fund; 

(0) Purchase o f  sure ty  and other  bonds necessary t o  

p r o t e c t  t h e  fund. 

(2) By separate r e s o l u t i o n  s i m i l a r l y  adopted, the  

governing body o f  each p a r t i c i p a t i n g  l o c a l  government e n t i t y  

s h a l l  au thor ize  investment o f  any moneys i n  i t s  t reasury,  
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which a re  no t  immediately requ i red  t o  be disbursed, i n  a 

l o c a l  government surp lus  funds t r u s t  fund es tab l ished pursuant 

t o  t h i s  sec t ion .  The r e s o l u t i o n  s h a l l  name t h e  l o c a l  

government o f f i c i a l ,  who may be the  t reasu re r  o r  o the r  

o f f i c i a l  empowered t o  i n v e s t  l o c a l  funds, responsib le f o r  

depos i t  and withdrawal o f  such funds and s h a l l  s t a t e  the  

approximate cash f l o w  requirements o f  t he  l o c a l  government f o r  

t h e  surp lus funds invested. I n  making such deposi ts  and 

withdrawals, such o f f i c i a l  s h a l l  use prudence and care t o  

preserve the  p r i n c i p a l  and t o  secure t h e  maximum r a t e  o f  

i n t e r e s t  cons i s ten t  w i t h  s a f e t y  and l i q u i d i t y .  The r e s o l u t i o n  

s h a l l  be f i l e d  w i t h  the  investment o f f i c e r  o f  the  t r u s t  fund. 

(3) The investments made w i t h  t r u s t  fund moneys s h a l l  be 

l i m i t e d  t o  those inst ruments which a l l  p a r t i c i p a t i n g  l o c a l  

government e n t i t i e s  may i n d i v i d u a l l y  i n v e s t  i n  by law. The 

t r u s t  fund s h a l l  n o t  be used t o  circumvent l i m i t a t i o n s  on the 

investment a u t h o r i t y  o f  p a r t i c i p a t i n g  l o c a l  government 

e n t i t i e s .  

(4) The t r u s t e e  o f  any t r u s t  fund moneys author ized by 

t h i s  sec t i on  s h a l l  i n v e s t  i n  compliance w i t h  the  requirements 

o f  t h i s  sec t i on  and w i t h  t h a t  degree o f  judgment and care, 

under circumstances then p r e v a i l i n g ,  which persons o f  

prudence, d i s c r e t i o n ,  and i n t e l l i g e n c e  exerc ise  i n  t he  

management o f  t h e i r  own a f f a i r s ,  n o t  f o r  speculat ion,  b u t  f o r  

investment, cons ider ing  t h e  probable sa fe ty  o f  t h e i r  c a p i t a l  

and need f o r  l i q u i d i t y  as w e l l  as t h e  probable income t o  be 



der ived.  

SECTION 2. 30-10-708, Colorado Revised Sta tu tes  1973, 

1977 Repl. Vol . ,  as amended, i s  amended BY THE ADDITION OF A 

NEW SUBSECTION t o  read: 

30-10-708. Deposi t  o f  funds i n  banks and savings and 

l oan  assoc ia t ions .  (4) Subject  t o  the  requirements o f  p a r t  7  

o f  a r t i c l e  75 o f  t i t l e  24, C.R .S .  1973, funds o f  the  county 

may be pooled f o r  investmen t  w i t h  t h e  funds o f  o the r  

government e n t i t i e s .  

SECTION 3. 31-20-303, Col orado Revised Sta tu tes  1973, 

1977 Repl . Vol . , as amended, i s  amended BY THE ADDITION OF A 

NEW SUBSECTION t o  read: 

31-20-303. Deposits - investments - i n t e r e s t  - no 

l i a b i l i t y .  (4) Sub jec t  t o  t h e  requirements o f  p a r t  7  o f  

a r t i c l e  75 o f  t i t l e  24, C.R .S .  1973, funds o f  t h e  c i t y  o r  

town may be pooled f o r  investment w i t h  t h e  funds o f  o the r  

government e n t i t i e s .  

SECTION 4. 32-1-1101 (5), Colorado Revised Sta tu tes  

1973, as amended, i s  amended t o  read: 

32-1-1101. Common f i n a n c i a l  powers. (5) Whenever any 

spec ia l  d i s t r i c t  organized pursuant  t o  t h i s  a r t i c l e  has moneys 

on hand which are  n o t  then needed i n  t h e  conduct o f  i t s  

a f f a i r s ,  t h e  spec ia l  d i s t r i c t  may depos i t  such moneys i n  any 

s t a t e  bank, n a t i o n a l  bank, o r  s t a t e  o r  f ede ra l  savings and 

l oan  assoc ia t i on  i n  Colorado i n  accordance w i t h  s t a t e  law. 

For t he  purpose o f  making such depos i ts ,  t h e  board may 
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appoint ,  by w r i t t e n  r e s o l u t i o n ,  one o r  more persons t o  a c t  as 

custodians o f  t h e  spec ia l  d i s t r i c t ' s  moneys, and such persons 

s h a l l  g i v e  su re ty  bonds i n  such amount and form and f o r  such 

purposes as t h e  board may requ i re .  SUBJECT TO THE 

REQUIREMENTS OF PART 7 OF ARTICLE 75 OF T I T L E  24, C.R.S. 1973, 

THE SPECIAL O I S T R I C T ' S  MONEYS MAY BE POOLED FOR INVESTMENT 

WITH THE MONEYS OF OTHER GOVERNMENT ENTIT IES.  

SECTION 5. Safety cla,Use. The general assembly hereby 

f i n d s ,  determines, and declares t h a t  t h i s  a c t  i s  necessary 

f o r  t he  immediate p rese rva t i on  o f  t h e  p u b l i c  peace, hea l th ,  

and sa fe ty .  



APPENDIX A 


Contained he re in  i s  a 1 i s t  o f  persons who presented test imony t o  
t h e  Committee on Local Government. The 1 i s t  i s  d i v i d e d  i n t o  two p a r t s  
-- those who t e s t i f i e d  w i t h  respec t  t o  l o c a l  government a n t i t r u s t  
immunity and those who addressed the  1 ocal government investment 
a u t h o r i t y  issue. 

Local Government A n t i  t r u s t  Immunity 

Dick Brown, City and County o f  Denver 
Per ry  Burnet t ,  Colorado Counties, Inc. 
W i l l i a m  Danks 
Joseph de Raismes, Boulder City At to rney  
John Draper, Telecommunications, Inc. 
Susan G r i f f i  ths,  Colorado Municipal  League 
Michael Kinsley, P i t k i n  County Board o f  County Commissioners 
Charles Maher, Jr., C i t i z e n s  f o r  Open Cable 
Charles E. Norton, Colorado Assoc ia t ion  f o r  Housing and B u i l d i n g  
Gale Norton, .Mountain S ta tes  Legal Foundation 
Duane Searles, Colorado Assoc ia t ion  f o r  Housing and B u i l d i n g  
Carl  W i l l  iams, Tel events, Inc. 
Robert You1 e, Colorado Community Te lev i s i on  Assoc ia t ion  

Local Government Investment Author i  tx 
Paul Cockrel, Specia l  D i s t r i c t  Assoc ia t ion  
Don Couch, Col orado County Treasurers Assoc ia t ion  
Marcy D i l l  , Deputy S ta te  Treasurer 
Dodie Gale, Special  D i s t r i c t  Assoc ia t ion  
Susan G r i f f i ths,  Colorado Munic ipal  League 
E r i c  Johanneson, C i  ty  o f  Englewood (Revenue Ch ie f )  
Frank Kugel er, Col orado Nat ional  Bank 
L inda Rhea, Col orado County Treasurers Associat ion 
Roy Romer, Colorado Sta te  Treasurer 
E la ine  Weaver, Col orado Counties, Inc. 
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