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I INTRODUCTION

A. BACKGROUND

Control of market and shipper abuse through the Interstate Commerce
Commission (Commission) has been the cornerstone of railroad regulation
in the United States. Pervasive monopoly power in some rail markets coex-
istent with severe intramodal (i.e., rail versus rail) competition in other mar-
kets seemed to warrant some form ‘of economic regulation to protect the
interests of both shippers and carriers. Although often interpreted and im-
plemented to protect either shippers or carriers, the tenets of regulation as
guardian of shipper and carrier remained unchanged for nearly ninety years
despite vastly changing market conditions.

Academicians perceived the need for regulatory reforms from increas-
ingly apparent trends in the post-war years.! Between World War Il and
1980, the railroad share of intercity ton-mileage dipped from 68.6% to
37%.2 Over the same period, the rail industry experienced a precipitous
decline in their share of intercity freight revenue, from 76% to 38%. For
1980, the estimated return on investment (net investment basis) was
4.25% for Class | railroads. Although a twenty-five year high for the indus-
try, this return is still far below that in other industries, and far below the
11% the railroads must have to attract the private capital necessary to
maintain service at an adequate level. The effect of declining freight reve-
nue has been anemic returns to owners, jeopardizing the very existence of
the rail industry.

The initial justification for regulatlon of the railroads, monopohzatlon

1. J. MEYER, M. Peck, J. STENASON, & C. Zwick, THE ECONOMICS OF COMPETITION IN THE TRANS-
PORTATION INDUSTRIES 273 (1939).
2. ASSOCIATION OF AMERICAN RAILROADS, YEARBOOK OF RAILROAD FACTs 36 (1980).
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no longer existed. Freight markets once dominated by rail carriers were
being eroded by a combination of technological and economic changes.
Regulation no longer could be viewed as ensuring economically efficient or
fair market results; instead, it had come to be a contributing cause of sub-
stantial misallocation of traffic. This development eventually received sub-
stantial political attention in the form of the deregulatory movement.

Congress, recognizing that the growth of other modes of transportation
had raised serious questions about the necessity for protection against rail
monopoly, passed the Railroad Revitalization and Regulatory Reform Act of
19763 (4R Act). In the place of functional regulation (e.g., contro! of maxi-
mum rates under all circumstances) the 4R Act introduced a system of se-
lective market price regulations based upon determinations of market
dominance.

Under the new system, railroads are viewed as multiproduct-carrying
firms operating in several distinct product markets. Each market is charac-
terized by unique conditions of supply and demand. In some markets, suffi-
cient competition may exist to make maximum rate regulation unnecessary,
in others, the development of insufficient competition may warrant contin-
ued regulation. The market dominance concept, as stated by Congress
and later implemented by the Commission, was to be used to distinguish
between competmve and non-competitive.

Due in part to the rigidity with which the Commission applied the mar-
ket dominance principle, the pricing reforms envisaged by the 4R Act were
largely unrealized. Prompted by this failure, and the continued financial
plight of the railroad industry, Congress passed the Staggers Rail Act in
19804 (Staggers Act). The Staggers Act retained the requirement that
maximum rate regulation be predicated upon a finding of rail market domi-
nance; but the ICC was directed to redeflne its operatlve definition of mar-
ket dominance.

B. . Purrose

Limited rate regulation represents a radical departure from previous
regulation schemes. In.many ways this type of control is more complex.
The Commission has been forced to consider, if not answer, questions
which have long plagued policy makers. What is the relevant market in
determining market dominance? What factors in the relevant market, once
identified, characterize its competitive disposition? How are these charac-

3. Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-210, 90 Stat.
31 (codified in scattered sections of 45 U.S.C. and 49 U.5.C.).

4, Staggers Rail Act of 1980, Pub. L. No. 96-448, 94 Stat. 1895 (codified in scattered
sections of 49 U.S.C.).
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teristics to be measured without imposing undue data requirements on car-
riers, shippers and regulators?

The primary purpose of this article is to present an historical account-
ing of the market dominance principle as it has evolved through congres-
sional enactments and Commission proceedings and regulations. Included
in the accounting is a review of the work of A.T. Kearney Consultants (A.T.
Kearney), the firm employed by the Commission for technical assistance,
which contributed significantly to the formulation of the market dominance
principle.® This article will also explore factors which may precipitate fur-
ther changes in the implementation of the market dominance principle
through new standards for monitoring market conditions.

Il. EvoLuTioN oF THE MARKET DomiNnance CONCEPT
A. House AND SENATE BiLLS

A premise of the House Committee on Interstate and Foreign Com-
merce in formulating its report on the 4R Acté was that if a carrier domi-
nates a market, the maximum rates charged to its customers should be
subject to regulation. According to the House committee’s approach, the
existence of effective competition for any segment of traffic was to be deter-
mined by the direct transportation cost, service options, and commodity
and shipper characteristics present. [t set out, in 1975, to allow for "‘a
wider operation of competitive forces in the market place'’ because its
members believed that, in most cases, competition could locate the most
efficient price levels. The House report defined market dominance as
follows: ' '

Market dominance shall be presumed in any situation in which (i) in any geo-

graphical market there are not at least 2 competing rail carriers or a rail carrier

and an alternative mode of transportation both of which compete for the busi-

ness in the area, or (ii) with respect to any single commodity or type of goods

there is an absence of competition between the rail carriers for transport of that
commodity, or where there is only one rail carrier, the absence of a competing
mode which in fact provides transportation for that commodity in a reasonably
effective and competitive fashion.”
The House committee intended to exclude general rate increases brought
about by rate bureau activity from the Commission’s market dominance
tests because it did not want to destroy the purpose of the industry-wide

5. See A.T. Kearney Management Consultants, A Study to Perform an In-Depth Analysis of
Market Dominance and Its Relationship to Other Provisions of the 4R Act, Interim Report i (1979)
[hereinafter cited as A.T. Kearney, Interim Report If].

6. H.R. Rer. No. 725, 94th Cong., 1st Sess. (1975).
7. Id. at 12 (emphasis added).
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increase.®

The Senate Committee on Commerce also concluded, in late 1975,
that *‘deregulating and giving flexibility to the railroads [in ratemaking] . . .
can supplant the need for maximum price regulation.”’® The Senate com-
mittee intended that market dominance act as a threshold test; a finding of
market dominance would only direct the attention of the Commission’s in-
vestigation toward areas where the possibility of abuse existed. Private in-
terests would still be protected, but carriers would be given greater
flexibility. However, the Senate committee’s concept of market dominance
differed from that of the House in that:

Market dominance shall be presumed to exist if, prior to or after the publication

of a rate, no shipment . . . of the traffic to which the rate applies have [sic]

moved by any other carrier or mode of transportation other than by a propo-

nent carrier, during the 12 months preceding the commencement of the

[ICC's) proceeding to determine or investigate the lawfulness of the rate as a

result of the relationship of the applicable rate . . . of any other carrier or any

other mode of transportation, to the rate of the proponent carrier . . . .10

The Commission’s role, when utilizing the market dominance principle
prescribed by Congress, is to characterize market behavior. As framed ini-
tially, market dominance is a measurement or a critical value index against
which to measure actual market conditions. If it is determined that actual
conditions exceed the acceptable minimal levels of competitiveness, then
the law is to presume that the rates charged are reasonable. If it is deter-
mined that conditions do not exceed the minimal level, then the rate in
guestion must be reviewed to ensure its reasonableness, because of the
presumption of market power in the relevant market.

One final point which emerges from these early congressional delibera-
tions is the role of the Commission as the arbiter of market dominance regu-
lation. Several very difficult problems involved were never adequately
addressed by Congress, and thus were left for the Commission to resolve in
their case-by-case decisions. An acceptable minimum level of competition
was not precisely defined; nor was a yardstick provided for the difficult task
of measuring actual market conditions. Furthermore, both the House and
the Senate committees implicitly recognized the need to distinguish the de-
termination of market dominance from determination of the reasonableness
of rates. The task was delegated to the Commission.

The rudiments of the market dominance concept have remained
largely unchanged since these 1975 Committee reports. The methods of

8. Id. at 69. A rate bureau is a group of carriers that establish joint rates, divide joint reve-
nues, claim liabilities, and publish tariffs.

9. S. Rer. No. 499, 94th Cong., 1st Sess. 47, reprinted in 1976 U.S. Cong. & Ap. NEws
14, 61.

10. Id. at 119 (emphasis added).
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measuring market behavior for the traffic in question, and for separating
competitive from dominated markets, are unaltered. In the former, it is pre-
sumed that rate regulation is unnecessary. In the latter, rate regulation is
presumed necessary, but the existing rates are not presumed to be exces-
sive or unreasonable. The functioning and role of the market dominance
principle is presented in Figure 1.

FIGURE 1
Presume Rate
Competition Instituted
No
Market
Rate Proposal Dominant? |- Rate
1 Instituted
Yes
Yes
Rate
Reasonable? No
: Rate
Rejected

B. MaRKET DOMINANCE PROVISIONS OF THE 4R AcCT

The market dominance test is to determine the degree of competition,
and to assess which competitive forces are present to assure that market
conditions are sufficient for just and reasonable rates. It is a test of reasona-
bleness of rates per se. The Interstate Commerce Act was amended in
1976 to define market dominance as ‘‘an absence of effective competition
from other carriers or modes of transportation, for the traffic or movement to
which a rate applies.”’ !

The purpose of the Interstate Commerce Act (Act) is to protect ship-
pers against abusive rates.'2 Congress intentionally avoided the area of
“monopoly power’’ when formulating the market dominance test because
of problems created by previous violations of antitrust laws."3 The 4R Act,

11. 49 US.C. § 1(5)c) (1976) (current version at 49 U.S.C. § 10709 (Supp. V 1981)).

12. 49 U.S.C. § 10101a(6) (Supp. V 1981).

13. As used here, monopoly power refers to the potential ability of a firm to exploit its market
position through exploitative pricing, discriminatory practices, or other noncompetitive market be-
havior without attracting competition. Congress circumvented monopoly power proof through the
use of testing for market dominance because it could not adequately define many of the terms it
would have to use if it fashioned legislation around a concept that was more theoretical than appli-
cable. Through the use of the market dominance concept, the Commission would be able to con-
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in its final form, also stated that:

[N]o rate shall be found to be unjust or unreasonable . . . on the ground that

such rate exceeds a just or reascnable maximum for the service rendered or to

be rendered, unless the [Interstate Commerce] Commission has first found that

a proponent carrier has market dominance over such service. A finding that a

carrier has market dominance over a service shall not create a presumption

that the rate or rates for such service exceed a just and reasonable

maximum. 14

Congress instructed the Commission to make a ruling for market domi-
nance within ninety days of a rate increase challenge. In addition, the 4R
Act required the Commission to develop rules, standards and procedures
for determining when a carrier possesses market dominance over a service
rendered or to be rendered at a particular rate or rates. This process was to
be carried out within 240 days after the enactment of the 4R Act to provide
for a quick and practical determination of the law as it was to be adminis-
tered by the Commission.15

Under the new sections of the Act as amended by the 4R Act a rate
could not be held to be unreascnably high unless the Commission first
found that the railroad possessed market dominance over the traffic. A
finding of market dominance, however, is only an initial step in determining
if a rate is reasonable. Market dominance is used as a means of identifying
transport markets where users have no meaningful modal or rail options.é
Congress designed the 4R Act to protect shippers in those situations where
rate abuse could occur.

C. THE COMMISSION'S INITIAL PRESUMPTIONS

On March 16, 1976, the Commission issued a notice of proposed
rulemaking in which certain ‘‘factual situations'' would create rebuttable
presumptions of market dominance in rate increase proceedings. The
Commission announced that a lack of effective competition could be in-
ferred in the following situations:

1) where the rate was discussed or considered by rate bureaus; or

2) where no other carrier of any mode had handled a significant amount of
the “involved traffic’' during the preceding year; or

3) where other carriers had handled a significant amount of traffic but there
was no evidence of actual price competition in the past three years; or

4) where the rate exceeded existing rates by 25% or more; or

trol rate ceilings in markets that were identified as being either concentrated, oligopolistic, or
monopolistic.

14. 49 U.S.C. § 1(5)b) (1976) (current version at 49 U.S.C. § 10709(c) (Supp. V 1981).

15. 49 U.S.C. § 1(5)(d) (1976) (repealed 1978).

16. Barber, The Market Dominance Test: The 1976 Act's New Approach to Railroad Rate
Regulation, Transp. J., Summ. 1976, at 5, 9.
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5) where the rate exceeded the fully allocated cost of the service by 50%
or more; or

6) where the distance between origin and destination exceeded 1500
miles, or if a single line movement, 1200; or

7) where the commodity moving under the rate customarily moved in bulk
shipments.'?

Evidence relevant to the seven fact situations could be presented by the

carrier proposing a rate increase and by a shipper challenging it.

Several executive agencies attacked the notice, arguing that it did not
represent the basic objectives of the 4R Act and urging that regulation of
these rate increases be liberalized.'® The Commission reduced the
number of presumptions from the original seven to four by dropping pre-
sumptions 4, 6 and 7 entirely from its preliminary list compiled in the notice
and altering or combining numbers 1, 2, 3 and 5. In the subsequent in-
terim report, a presumption of lack of competition was held to arise:

1) when a carrier participating in a rate, or, in such discussion, or consider-
ation, does not provide effective competition to the proponent rail carrier
for the involved traffic or movement: or

2) when the carrier has handled 70% or more of the traffic affected by the
tariff change during the year before the new rate was filed; or

3) when the rate in question exceeds the variable cost of providing the
service by 80% or more: or

4) when a shipper or consignee protesting a rate can establish that it has
made a substantial investment in railroad equipment that prevents or
makes it impractical to use another carrier or mode.®

Furthermore, in a reversal of prior policy, the burden of going forward with

the evidence under these circumstances was shifted from the protesting

shipper to the proponent carrier. The Commission allowed twenty days for
interested parties to comment on the changes made before it issued its final
set of rules.

This interpretation of market dominance was still considered by many
to miss the thrust of the original legislation. The Report was deemed vague
as to whether market dominance could be found to exist unless one of the
four presumptions pertained. The Commission further scrutinized all of the

17. 41 Fed. Reg. 11,034 (1976) (to be codified at 49 C.F.R. pt. 1108) (proposed Mar. 16,
1976).

18. Barber, supra note 16, at 10-11. The Attorney General, the Department of Transporta-
tion, and the Federal Railway Administration were among those who filed recommendations as
required by § 202 of the 4R Act. These groups maintained that most of the new rate increases
would trigger the market dominance threshold test as it was then worded. The Attorney General
recommended that all the rebuttable presumptions put forward in the notice be either rejected or
substantially reworked.

19. Special Procedures for Making Findings of Market Dominance as Required by the Railroad
Revitalization and Regulatory Reform Act of 1976, 353 I.C.C. 875, 887-916 (1976).
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responses it received and issued final rules in Ex Parte No. 320 on Septem-
ber 20, 1976.20

D. Ex Parte No. 320: SpPeciaL PROCEDURES FOR MAKING FINDINGS OF
MARKET DOMINANCE AS REQUIRED BY THE RAILROAD REVITALIZATION
AND ReguLaTORY REFORM ACT OF 1976

in Ex Parte No. 320, the Commission announced a three, as opposed
to four, criteria test for establishing a rebuttable presumption of market
dominance. Market dominance will be presumed to exist in the following
situations:
1) where the market share of the proponent carrier equaled or exceeded
70% of the involved traffic or movement during the preceding year; or
2) where the rate exceeds 160% of variable costs of providing the service;
or
3) where the affected shippers or consignees have made a substantial in-
vestment in rail-related equipment or facilities which prevents or makes
impractical the use of another carrier or mode.2!
The Commission further stated that a '‘rebuttable presumption will arise that
a carrier participating in the rate or in such discussion or consideration
funder a rate of bureau agreement] does not provide effective competition
to the proponent rail carrier.”’22 Even under these presumptions, the ship-
per must meet its burden of persuasion at the suspension level by present-
ing evidence from which the Commission may find that the rates are
unreasonable.23
These regulations had an enormous effect on the entire railroad indus-
try. Qriginally, the Commission sought to presume market dominance in
every case where overt collusion was present, such as when a rate was
discussed or agreed upon in a rate bureau. This stance was later relaxed in
the Commission’s final rules so that the presumption was limited to actions
within the bureau's formal realm of activity.24
The market share test was based on rulings in previous antitrust cases
stating that if the competitors of the railroad in question possessed one-third
or more of the traffic, service on a competitive level was probably feasible.
The Commission modified the rulings of these antitrust cases and set its
target level to require that a carrier would be presumed dominant when it

20. Special Procedures for Making Findings of Market Dominance as Required by the Railroad
Revitalization and Regulatory Reform Act of 1976, 355 I.C.C. 12 (1976) [hereinafter cited as Ex
Parte No. 320].

21. Id. at 23. These tests will be respectively referred to as the market share, variable costs
and substantial investment tests.

22. Id. at 23.

23. Potomac Elec. Power Co. v. Conrail, 362 1.C.C. 169, 188 (1980).

24. See Ex Parte No. 320, supra note 20, at 16.
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acquired 70% or more of the market. The Commission further ruled that
once a case was decided, the market conditions were presumed to remain
unchanged until the Commission made a different determination.?5 Al-
though the Commission was content to merely measure the magnitude and
nature of changes in a given market, shippers seemed more concerned
with the actual conditions and the continuous adjustment process that oc-
curred in that market.

At the request of many shippers, the second presumption, the variable
costs test, was substituted for the fully allocated cost test.2¢ The Commis-
sion finally decided that a variable cost test would more accurately reflect
the absence of effective competition. It used Rail Form A costing proce-
dures to apply this test.27 According to research carried out by the Com-
mission, a ratio of revenue to variable costs between 140 and 150%
appeared to be the highest level of minimal market power.28 To allow for
error, the Commission then assumed market power would appear when a
rate exceeded the variable costs by 160%. A rate beyond this level would
suggest that market forces did not determine the rail carrier’s prices.

The purpose of the third presumption, the substantial investment test,
was to protect shippers which had become ‘‘captive’’ due to their heavy
investment in rail-related facilities. In using this test, the Commission would
consider the size of the investment in relation to the shipper’s total costs.
This test was included to prevent railroads from exploiting the advantage of
being the only transporter of a shipper’s godds. The railroads challenged
this test on the grounds that it lacked any rational basis; the railroads be-
lieved that many supply and demand conditions of equal importance were
being overlooked in forming the regulations for captive shippers.

25. Boske, An Analysis of Recent Developments in Railroad Maximum Rate Regulation, 48
ICC Prac. J. 294, 298 (1981).
26. Commission Fixes Four Presumptions for Ruling in Market Dominance Cases, TRAFFIC
WorLp, August 30, 1976, at 13. A variable cost fluctuates with the business output (e.g. the total
cost of materials). Fully allocated costs are those variable costs incurred to produce a particular
unit plus a percentage of the business’ fixed costs (e.g. rent).
27. The use of Rail Form A costing procedures for determining market dominance created
problems for practitioners because:
(1) [its] costs are based on the average costs for all movements on a given railroad;
(2) the use of [this] information alway will be retrospective in that costs are derived from
accounting data pertinent to operations of the previous year(s);
(3) [its] distributional procedures assumed that all traffic utilized the same vintage mix of
plant and equipment;
(4) [a]dditional complications are associated with the manner in which long-run variable
costs are estimated; and
(5) [plricing according to [its] computed costs gives no recognition to the competitive
conditions, the quality of services being offered, the price elasticitities of market demand,
or to revenue needs.

Boske, supra note 25, at 301.

28. Special Procedures for Making Findings of Market Dominance as Reqguired by the Railroad
Revitalization and Regulatory Reform Act of 1976, 359 1.C.C. 735, 737 (1979).
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On October 5, 1977, the Commission issued a report to Congress that
was prepared in accordance with section 202(g) of the 4R Act.2® Section
Two of the report dealt with the evaluation of the market dominance provi-
sions. The assumptions, biases and results of Ex Parte No. 320's effective-
ness were discussed and estimates of the rail traffic likely to trigger the
threshold tests were presented. The Commission estimated that between
48.5 and 70% of interstate traffic then carried by the railroad industry
would meet the threshold conditions.39

Following the implementation of these tests, the Commission received
numerous protests to rate filings that involved claims of unreasonableness.
The Commission, however, could not attempt to make a market dominance
finding on a number of the cases because the protestant failed to follow
procedures laid out in Ex Parte No. 320.3" Of the successful protests, the
market share presumption, which was the most restrictive of the three tests,
was used most often to establish market dominance. Several of the mar-
kets in cases involving this criterion were found to be captive and the rail-
roads were therefore considered to have market dominance. As of May 1,
1978, market dominance had been found in 36 out of 227 rates protested,
with 16 of these rates eventually suspended.32 The protestant proved in-
jury in 14% of the cases due to unreasonably high rates.

Several firms, principally railroads and power companies, challenged
the applicability of the market dominance tests in the courts. In May of
1978, the Court of Appeals for the District of Columbia ruled against the
railroads, basing their decision on the Commission’s ‘‘presumed expertise”’
in the area of railroad ratemaking.32® The court assumed that, because this
was an untested area of regulation, the Commission's rules and procedures
should stand until they could be improved upon at a later date.

E. QOtHER Commission Decisions CONCERNING MARKET DOMINANCE

In April of 1979, A.T. Kearney, while under contract with the Commis-
sion to perform an in-depth analysis of market dominance, released its sec-
ond interim report. This report presented empirical research and analysis of
market dominance and compared alternative approaches to its implementa-
tion. Based on the data collected, A.T. Kearney concluded that less than
five percent of the nation’s rail traffic could be considered market dominant
under the rebuttable presumptions. Consequently, it concluded that reserv-

29. See INTERSTATE COMMERCE COMMISSION, THE IMPACT OF THE 4R ACT RAILROAD RATEMAKING
PRovisiOns (1977).

30. Id. at 43.

31. See Bureau oF EcoNoMiCs, INTERSTATE COMMERCE CommissiON, A COMPREHENSIVE REVIEW
OF MARKET DOMINANCE (1978).

32. Id. at S-8.

33. Atchison, T. & S.F. Ry. v. ICC, 580 F.2d 623 (D.C. Cir. 1978).
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ing maximum rate regulation for noncompetitive traffic was theoretically and
practically sound.34

The Commission continued to accept suggestions and comments for
revisions in their scheme to improve the market dominance regulations. It
realized that the standards and procedures utilized in rulemaking proceed-
ings needed to be modified, revised, or refined to the point where actual
market competition was being regulated. The Commission continually re-
viewed cases brought before it and reexamined its tests in order to develop
a coordinated and practical approach to market dominance. The Commis-
sion also attempted to minimize unnecessary rate regulation. On February
5, 1979, it issued the first of several notices that helped clarify its position
on the presumptions stated in its rules of market dominance.3% These pol-
icy statements formed the basis for the Commission’s stand until the pas-
sage of the Staggers Act in 1980.

In issuing a Clarification of Prior Decisions, the Commission reaffirmed
its previous position on the use of the variable cost test. The cost presump-
tion indicated, with reasonable accuracy, specific markets in which rail-
roads had market power. The Commission concluded that the variable
cost test was a useful tool and that it would continue to be utilized in find-
ings of market dominance. The rebuttable presumptions were not meant to
be absolute barriers to rate innovations and the railroads were still consid-
ered to have considerable pricing flexibility under the presumptions.

The Commission also expanded, for a short time, its definition of *‘mar-
ket’' in market dominance cases to include the international markets. In its
Coleto Creek decision of January, 1980,3¢ the Commission found that
none of the three rebuttable presumptions was estabtished by the protes-
tant and therefore refused to review the reasonableness of the rate at issue.
It determined that the railroads in question faced effective competition from
foreign coal suppliers. Prior to this decision, overseas suppliers had not
been considered in maximum rate cases. The Coleto Creek fact pattern
was not unique, and therefore, the decision could be applied to a wide
range of cases involving other markets or other products.3”

The Coleto Creek decision made it more difficuit for shippers to estab-
lish that a carrier dominated a market because of the potential for competi-
tion from the international marketplace. The relevant geographic market,
then, could easily have been defined as the global market. However, this
decision was to prove of little consequence; the Commission decided to
change the criteria it would use in market dominance cases.

34, A.T. Kearney, Interim Report Il, supra note 5, at I1X-4.

35. Special Procedures for Making Findings of Market Dominance as Required by the Railroad
Revitalization and Regulatory Reform Act of 1976, 359 I.C.C. 735 (1979).

36. Incentive Rates on Coal—Axial, CO to Coleto Creek, TX, 362 |.C.C. 572 (1980).

37. Boske, supra note 25, at 306.
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F. Ex Pamrte No. 320 (Sus-No.1)

On January 17, 1980, the Commission issued a notice that made sub-
stantial revisions in the regulations which pertained to the determination of
market dominance.3® The Commission intended to eliminate two of the
presumptive tests, the market share and substantial investment tests, and
modify the third, the variable costs test. Revisions incorporated recent ex-
perience and attempted to provide a clear and predictable measure of what
the Commission’s response would be to any market dominance case
brought before it. The new standards required the party with the burden of
establishing market dominance to make a prima facie case that the condi-
tion did in fact exist.

A prima facie case of market dominance under Ex Parte No. 320
(Sub-No. 1), required evidence which indicated that ‘‘the rate for the traffic
or movement exceeded 180% of the variable costs of providing the serv-
ice.”’3° If the evidence indicated that the rate in question was less than
180% but more than 150% of variable costs, no assumption would be
made as to the competitive circumstances. In addition, if the evidence indi-
cated that the rate was less than 150% of variable cost, a prima facie case
would be established that no market dominance existed. Furthermore, a
zone of reasonableness for rate increases, within which a rate could not be
suspended, was established. A rate increase under these circumstances
would not be suspended: 1) if the rate was equal to or less than 150% of
the variable cost ratio; or 2) if the rate increase was less than a 7% increase
annually.40 Finally, the limited rate bureau assumption was retained and
the issue was to be discussed under a new set of rules that restricted rate
bureau activity.

The new threshold conditions continued to utilize information from Rail
Form A of Ex Parte No. 3384 despite its drawbacks. The upper level of
180% of variable cost was based upon the Commission's experience that a
rate in question above this level required further examination; the lower fimit
of 150% of variable cost was considered to be a close approximation of
fully allocated to variable costs. The threshold levels assisted the railroads
in obtaining adequate revenue levels and removed another segment of the
industry (seeking rate increases which left the rate below 150% of variable
costs) from rate regulation.

The burden of proof principle was addressed at length by the Commis-
sion in order to clear up any ambiguities that may have arisen over the

38. 45 Fed. Reg. 3353 (1980) {to be codified at 49 C.F.R. pt. 1109) (proposed Jan. 17,
1980).

39. Id. at 3357.

40. Id.

41. Standards and Procedures for the Establishment of Adequate Railroad Revenue Levels,
358 1.C.C. B44 (1978).
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years.42 In a rate suspension proceeding for market dominance, the bur-
den of persuasion remained on the party that had the burden of proving
reasonableness, the proponent. The protestant had to persuade the Com-
mission that the railroad’s information was not accurate or that it was inter-
preted incorrectly. The burden of proof could be substantiated with any
relevant information that either proved or disproved the existence of market
dominance for the rate at issue.

Later in that same year, A. T. Kearney submitted their final report to the
Commission.43 The report’s purpose was to help the Commission refine its
approach to market dominance and has been cited several times in its de-
liberations concerning market dominance. Market dominance was an im-
portant consideration in the Commission’s railroad ratemaking policies by
1980. However, these new rules were short-lived because Congress
amended the 4R Act in 1980, removing this area from the Commission’s
jurisdiction.

G. THE StaGGeRrs RaiL AcT oF 1980

Substantial changes in the procedural aspects of market dominance
were advanced in both the Senate bill, and in the later House amendment,
prior to passage of the Staggers Act. The Senate bill proposed a jurisdic-
tional threshold level below which the Commission would not have authority
to regulate railroad rates. A determination of a maximum reasonable rate
was to be based on:

1) the amount of traffic which was transported at revenues below variable
cost and efforts made to minimize such traffic; and

2) the amount of traffic which contributed only marginally to fixed costs;
and

3) the carrier's mix of rail traffic to determine whether one commodity was
paying a disproportionate share of a carrier’s overall revenues.44

The House amendment to the Senate bill required that revenues ex-
ceed costs by at least 160% before the Commission would have jurisdic-
tion to determine whether the rail carrier dominated a market. This
jurisdictional threshold was expected to increase by five percent in each
subsequent year through 1984.45 The House amendment would also have
established a ‘‘cost recovery percentage’’ as the price ratio at- which the

42. 45 Fed. Reg. 3353, 3357 (1980) (to be codified at 49 C.F.R. pt. 1109) (proposed Jan.
17, 1980).

43. A.T. Kearney Management Consultants, A Study to Perform an In-Depth Analysis of Mar-
ket Dominance and its Relationship to Other Provisions of the 4R Act, Final Report (1980) [herein-

after cited as A.T. Kearney, Final Report].

44. H.R. Rep. No. 1430, 96th Cong., 2d Sess. 4, reprinted in 1980 U.S. Cope ConG. & AD.
News 4110, 4124,

45. Id. at 4122.
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industry could recover its costs.4®

The Staggers Act as signed into law by President Carter on October
14, 1980, limited the Commission’s authority to those maximum reason-
able rates that were set above a threshold level of 160% of variable
costs.47 But the Act still required the Commission to determine whether a
railroad had market dominance before it could examine the reasonableness
of the rate in question. Reasonable rates were defined in section
10701a(3) of title 49. The Commission had to find that a carrier did not
dominate a market if the price-to-cost ratio for the period beginning on Oc-
tober 1 of one year and ending on September 30 of the next year was
below:
1) 160 percent during the 1980-81 period; and
2) 165 percent during the 1981-82 period; and
3) 170 percent during the 1982-83 period; and
4) 175 percent or the cost recovery percentage (whichever is less) during

the 1983-84 period; and
5) the cost recovery percentage for each 12 month period beginning on or
after October 1, 1984 .48

The cost recovery percentage, which was to establish the relevant
rates at a percentage between 170 and 180% of revenue to variable costs,
was to be determined by the Commission at a later date. If a rate was
above the lower threshold level and was challenged by a shipper, the rate
in question would no longer be presumed to have been set by a market
dominant carrier. Under these circumstances the question of market domi-
nance, as well as reasonableness, would be settled by the Commission on
a case-by-case basis. A carrier would be shown to have market dominance
if the rate at issue was demonstrated to be above the threshold.#® If market
dominance was not found, the rate would then be considered reasonable
and removed from the Commission’s jurisdiction.

H. BuURDEN oF PROOF UNDER THE STAGGERS ACT

The primary burden of proof was shifted from the shipper to the carrier.
A railroad proposing a rate increase had to prove that its price-to-cost ratio
was below the threshold level for that year. Data from Rail Form A or any
other valid costing approach could be used. Once the carrier demon-
strated that the rate was below the threshold it established a prima facie

46. Id. at 4123. The ‘‘cost recovery percentage’ would have established only the limits of
the Commission’s jurisdiction. Above the threshold, emphasis would have been placed on the
revenue adequacy of the movement.

. 47. 49 U.S.C. § 10709(dX2)A) (Supp. V 1981).

48. 49 U.S.C. § 10701a(a)3) (Supp. V 1981).

49. The Uniform Railroad Costing System {URCS) will replace Rail Form A as the Commis-
sion’s primary railfroad regulatory costing tool after it has been properly tested and reviewed.
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case. A shipper then would have to refute the carrier’s claim and show that
the rate in question was above the threshold by either (i) restating the car-
rier's figures in @ more accurate fashion; or (i) by presenting a more accu-
rate and reliable method of cost determination.5¢ A rate above the lower
threshold could be challenged by a shipper, who would have to prove that
market power existed or that no transportation alternatives were available.

The Commission could only bring an action independent of a shipper’s
complaint when a rate increase placed a rate above the upper threshold or
twenty percentage points above the lower price-to-cost threshold, subject
to a ceiling of 190%.5" In addition, any interested party could initiate an
independent complaint. In these cases the carrier had the burden of prov-
ing the nonexistence of market dominance. If a railroad could not conclu-
sively show that it did not have market dominance, the Commission would
proceed to rule on the rate's reasonableness. On the other hand, if the
railroad managed to prove that market dominance did not exist, the rate
would go into effect without alteration.

Congress created these new standards for market dominance determi-
nations because it judged the Commission’s previous tests to be restrictive
and complex. Congress believed that the railroads would not be able to
extract monopoly profits once the protective standards in the Staggers Act
were in place to protect the shipper against prior abuses. In addition, these
revised requirements implied that the Commission should be more flexible
in its interpretation of the law because Congress wanted the railroad indus-
try to achieve adequate returns as soon as possible. Consequently, greater
discretion was given to the Commission so that it could modify its proce-
dures for regulating maximum rates for an increasingly competitive industry.

. Ex ParTE No. 320 (Sus-No. 2)

The Commission withdrew Ex Parte No. 320 (Sub-No. 1) because the
Staggers Act achieved the same result that the Commission was striving for
in its revenue-to-cost ratio. The passage of the 4R Act in 1976, and the
Staggers Act in 1980, clearly narrowed the Commission’s rate control juris-
diction. One of the Commission’s primary tasks after passage of the Stag-
gers Act was to interpret and to implement the provisions of section 202.
On December 11, 1980, just one week before it withdrew Ex Parte No.
320 (Sub-No. 1), the Commission issued Ex Parte No. 320 (Sub-No. 2).52
This policy statement significantly altered the Commission’s procedures for
determining market dominance.

50. 49 U.S.C. § 10709(dX3) (Supp. V 1981).

51. 49 U.S.C. § 11701 (Supp. V 1981).

52. Market Dominance Determinations and Consideration of Product Competition, 364 |.C.C.
604 (1980).
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The Commission’s new position of rate reregulation enabled it to de-
sign rules more consistent with the intent of Congress and the relevant sec-
tions of the Staggers Act, as well as with the prevailing ‘‘deregulatory”
mood of the day. The thrust of Ex Parte No. 320 (Sub-No. 2) was to allow
the railroads to set the majority of their rates outside of the Commission’s
control of maximum rates.

Ex Parte No. 320 (Sub-No. 2) reflected the Commission’s belief that
there was no real need for the use of presumptions in the determination of
market power because they did not enhance the accuracy of its findings.
The presumptions had stressed quantitative rather than qualitative evidence
and had become inappropriate for determining market dominance. The
cost test had been superseded by section 10701a of the Staggers Act.
The market share test was abandoned because of its inability to deal with
highly complex factual situations. The substantial investment test was
found to be an inefficient base for a presumption of market dominance be-
cause shippers were unable to link pertinent rail-related investments to the
lack of other adequate transportation alternatives. In addition, Congress’
new policy concerning contract rates (section 208 of the Staggers Act) fur-
ther diminished this presumption’s relevance. Only the limited rate bureau
test, which was originally intended to be just an evidentiary tool for deter-
mining market dominance, remained, because the Commission believed
that rate bureau activity automatically lessened competition. Thus, the
Commission dropped the use of general standards for an approach more
case specific, clearing the way for a new set of rulings and policy
statements.

J.  GUIDELINES FOR SUBMITTING EVIDENCE

In the place of the rebuttable presumptions, the Commission issued
new rules in Ex Parte No. 320 (Sub-No. 2). The Commission’s decision
listed a set of evidentiary guidelines to be used in finding market domi-
nance. These standards were intended to encourage the submission of
more reliable and accurate evidence. The Commission also decided that
evidence of geographic and product competition could be presented.53

These guidelines were separated into four major categories of competi-
tion: (i) intramodal competition; (i) intermodal competition; (iii) geographic
competition; and (iv) product competition. Each factor was to be a
mandatory requirement. Evidence of each could be used by the carrier to
disprove the presence of market dominance in a rate dispute.

The Commission defines intramodal competition as competition be-

53. Market Dominance Determinations and Consideration of Product Competition, 365 1.C.C.
118, 135 (1981).
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tween two or more railroads transporting the same commaodity between the

same origin and destination, depending upon:

1) the number of rail alternatives;

2) the feasibility of each rail alternative as indicated by: a) the physical
characteristics of the associated routes and; b) by the direct access of
both shipper and receiver to the alternatives;

3) the transportation costs associated with each alternative (to determine if
actual use of alternatives is due to excessive rates);

4) collective ratemaking among the railroads associated with the rate as
evidenced by rate bureau involvement; and

5) evidence of substantial rail-related investment or long-term supply con-
tracts (contracts signed before October 1, 1980, will be given more
weight).54

As opposed to intramodal, intermodal competition is competition be-
tween rail carriers and other modes for the transportation. Intermodal com-
petition for railroads exists primarily with the motor and water carrier
industries, and this guideline was constructed to deal with each of these
modes separately. The Commission required that evidence presented by
any carrier to indicate competition between rail and water alternatives
should show such factors as:

1) the number of alternatives;

2) the feasibility of each alternative as indicated by: a) the physical charac-
teristics of the transportation routing; and b) the access of both shipper
and receiver to each alternative; and

3) the transportation cost of each alternative.55

In addition, the Commission indicated that any evidence to be used in
establishing effective competition between rail and motor alternatives
should refer exclusively to the nature of the product and the needs of the
shipper or receiver involved in the movement. Under these circumstances,
effective competition could be deduced from information that indicated:
1) the amount of the product in question is transported by motor carrier

where rail alternatives are available;

2) the amount of the product that is transported by motor carrier under
transportation circumstances similar to rail;

3) the amount of the product that is transported using motor carrier by ship-
pers with similar needs (distributional, inventory, etc.) as the shipper pro-
testing the rate;

4) physical characteristics of the product in question that may preclude
transportation by motor carrier; and

54. Id. at 131-35.
55. id. at 133.
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5) the transportation costs of the rail and motor carrier alternative.56
The third substantive guideline, geographic competition, refers to the
ability of a shipper or receiver to obtain the product from another source or
to ship to another destination. The Commission stated that this form of
competition was important for products whose delivery price represents a
substantial proportion of transportation costs. Evidence used to establish
the potential for such competition should concern:
1) the number of alternative geographical sources of supply or alternative
destinations available to the shipper or receiver for the product;
2) the number of these alternative sources or destination served by the dif-
ferent carriers; and
3) the similarity of the product available from each source or required by
each destination.57
The Commission explained that to determine whether effective compe-
tition of this type actually existed, evidence presented by the carrier should
indicate the feasibility of each source or destination in addition to the likeli-
hood of competition of this form. The following types of evidence could be
submitted:
1) the distance associated with each alternative source or destination:;
2) relevant physical characteristics of the route associated with each
alternative;
3) the access of the shipper or receiver to each transportation alternative;
4) the capacity of each source (or destination) to supply (or absorb) the
product in question;
5) the transportation cost associated with each alternative;
6) collective ratemaking among the railroads in question as evidenced by
rate bureau involvement; and
7) evidence of substantial rail-related investments or long-term supply con-
tracts (contracts signed before October 1, 1980, will be given more
weight).>8
The final evidentiary guideline is product competition, defined by the
Commission as the ability of a shipper or receiver to use a feasible substi-
tute for a particular product. The presence of available substitutes, accord-
ing to the Commission, can be established by evidence that these
substitutes are obtainable through other carriers or modes without substan-
tially greater cost or transportation. The evidence submitted should
concern: :
1) the use of a substitute product by the receiver or shipper or by others
with similar needs and under similar conditions;

56. Id.
57. Id. at 134.
58. Id.

Published by Digital Commons @ DU, 1983



Transportation Law Journal, Vol. 13 [1983], Iss. 2, Art. 6
278 Transportation Law Journal [Vol. 13

2) the prices of the substitute products relative to the price of the original
product;

3) the efficiency of the substitute product relative to the original product;
and

4) the explicit and implicit transportation costs of the substitute product and
the original product.s9

These guidelines are part of a program the Commission started after
the passage of the Staggers Act to evaluate tariffs for exemption from rate
regulation. The criteria are an integral part of the Commission’s *‘deregu-
latory’' approach to handling the problems of the railroad industry. They
provide both carriers and shippers with a general indication of the type of
information the Commission is interested in. The lists are not intended to be
exhaustive, nor is each fact a mandatory requirement. Railroads now have
the opportunity to recoup more of their costs because the standards allow
more room for selective and innovative rail pricing. Potentially, the railroads
will be operating under more certainty than at any other time in this century,
enabling them to market their services in a more efficient manner.

These substantive criteria, however, make it more difficult for the ship-
per to prove that a carrier dominates a market. The National Industrial Traf-
fic League (NITL) was among several groups which argued that these
standards would make it easier for carriers to raise their prices, as most
rates would be outside of the Commission's jurisdiction.69 The NITL felt
that its members would not be able to accurately demonstrate their status
as captive shippers. Consequently, the guidelines were challenged at the
administrative level and in the courts in an attempt to reestablish a greater
degree of protection from rate abuse.®' These efforts to block the use of
the new evidentiary guidelines failed, and the criteria went into effect in
August, 1981,

.  ADpDITIONAL CONSIDERATIONS

The evidentiary guidelines promulgated in Ex Parte No. 320 (Sub-No.
2) seem better suited to effecting the regulatory reform intent than the Com-
mission’s earlier presumptive standards. The degree of intermodal, in-
tramodal, geographic and product competition should succinctly reflect the
major factors affecting the elasticity of demand facing a rail carrier in a par-
ticular market. It is these factors which ultimately determine the workability
of competition and the ability of the railroad to set rates. Although the mar-
ket dominance principle now appears well-founded conceptually, certain

59. ld.

60. Shippers Fight to Save Ability to Contest Railroad Rate Boosts Before ICC, TRAFFIC WORLD,
July 27, 1881, at 65.

61. Id.
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measurement problems portend continued changes in the definition and
application of the concept. The remainder of this article will explore possi-
ble solutions t0 some of these problems.

A. CRITICISM OF THE PRESUMPTIONS AND THRESHOLD TESTS

The standards developed under Ex Parte No. 320 (Sub-No. 1) were
severely criticized by many different parties affected by their implementa-
tion. The main objection to the rebuttable presumptions referred to their
generality; at least one of the presumptions would probably exist in any
given case brought before the Commission. Because the rate regulations
were vague, and potentiaily hazardous from the carrier’s point of view, the
railroads approached the new ‘'‘freedom’’ provided by the 4R Act with
scepticism and did not take full advantages of its provisions.€2

The threshold tests, particularly the revenue-to-cost ratio test, proved
to be less than adequate. While theoretically the best measures of rail dom-
inance, these tests were only able to measure the average profit margin on
sales, which is not necessarily correlated with degree of competition or re-
turn on investment. As shown in empirical research, the revenue-to-cost
ratio is negatively correlated with other measures of rail market power.63
One plausible explanation is that relatively high ratios represent the vestiges
of rail market power and subseguent value-of-service rate making
techniques.

Charging high rates for expensive commodities and low rates for
cheaper commodities was a viable pricing strategy prior to widespread in-
termodal competition. A combination of questionable managerial practices
and ponderous regulation continued this process of differential pricing long
beyond its usefulness as a railroad pricing strategy and as a basis of public
policy. Indeed, high value commodities are vulnerable to motor carrier
competition. Thus, high revenue-to-variable cost ratios may not be indica-
tive of rail market dominance.

The inadequacies of historical rate-to-cost relationships are com-
pounded by the inadequacy of rail costing techniques. According to L.B.
Boske, the use of Rail Form A costing procedures as the basis of estimating
variable cost only served to make matters worse. The average historic cost
concepts used in Rail Form A are inadequate to determine market
dominance.64

B. Measuring CosT

The market dominance procedure, through revenue-to-variable cost

62. A.T. Kearney, Interim Report ll, supra note 5, at VII-7.
63. Id. at VII-8.
64. Boske, supra note 25, at 304.
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threshold levels, has increased the costing responsibility of the Commis-

sion. In response to the need for a more sophisticated costing system to

produce adequate costing results, the Commission moved to replace the

old costing mechanism, Rail Form A, with the Uniform Rail Costing System

(URCS). Although different from its predecessor in some respects, the

URCS resembles Rail Form A in many important aspects. Both costing

systems: .

1) produce cost estimates based on the average cost of individual carriers
or a group of carriers, or regional group of carriers;

2) incorporate an accounting-based approach to costing, relying on annual
operating expense and traffic data reported by the carriers; and

3) rely on historic special studies to supplement the required annually re-
ported operating expenses and statistics.65

Rates should reflect prospective costs to arrive at decisions on future
operations. Since it relies on average historic system costs, the URCS may
prove inadequate for rate making purposes. Revenue-to-cost ratios must
be oriented toward the future cost of rail service and the overall investment
of the carrier in order to be of value in proceedings resolving issues of mar-
ket dominance.®® The URCS has yielded inconsistent results in its initial
application and may eventually be beset by the same problems which
plagued Rail Form A costs.

The URCS relies heavily on regression analysis to calculate the reve-
nue-to-variable cost threshold level in market dominance proceedings. The
variable cost portion of operating expenses declined in 1978, 1979 and
1980 according to this analysis.6? The problem with this result is that as
the variable cost portion of operating expenses declines, the possibility that
a given rate will lie above the revenue-to-variable cost threshold level in-
creases. Instead of more rates lying outside the Commission’s jurisdiction,
potentially more rates will become subject to a full review under evidentiary
guidelines.

The Commission appears to be somewhat at a loss to explain the
changing behavior of railroad costs. The Commission’s Bureau of Ac-
counts, the group responsible for implementing the URCS, states that the
inconsistent nature of costs may be due to several factors.6® The answer
may lie in a fault in the regression or the format used, only making it appear
that variable costs are declining. If it is indeed a technical problem, the
URCS can be corrected. However, if the change reflects a fundamental

65. BUREAU OF ACCOUNTS, INTERSTATE COMMERCE COMMISSION, AN INTRODUCTION TO THE UNIFORM
RaiL CosTING SysTeM: |ts DEVELOPMENT, FUNCTIONS AND REGULATORY RoLE 25 (1981).

66. A.T. Kearney, interim Report Il, supra note 5, at VHii-16.

67. ICC Readies Cost System But Mulls Figures That Could Expand Rate Power, TRAFFIC
WORLD, June 28, 1982, at 28.

68. Id.
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shift in railroad operating structure the entire threshold test will have to be
reconsidered, if not eliminated. Otherwise, the Commission, rather than the
market, will be determining the reasonableness of the majority of rates.
This regulatory scheme also has the drawback that it imposes substantial
information requirements.

C. Data GATHERING BURDEN

In submitting its final report on market dominance standards to the
Commission, A.T. Kearney wrote that they '‘anticipate significant adminis-
trative [and legislative] impacts from [their] research.’'6® Apparently this
study did have a significant impact, for a major portion of it is reflected in
the Commission’s evidentiary guidelines. Therefore, the market dominance
guidelines can be evaluated in terms of the criteria suggested by A.T.
Kearney:

1) easily understood approaches and requirements;

2) ready availability of required data;

3) minimum cost for data preparation;

4) emphasis on competitive forces to control maximum rates;

5) adequate provision for shipper protection if market forces are inade-
quate to provide that protection; and '

6) minimized Commission involvement consistent with the public
interest.”9

In addition, any market dominance standard, or set of evidentiary guide-

lines, should ensure a reguiatory system that balances the needs of carri-

ers, shippers, and the public.

Railroads should have little difficulty in supplying the additional infor-
mation necessary to defend a rate change proposal, at least with respect to
the revenue-to-variable cost threshoid levels established by the Staggers
Act, due to the Commission's general reporting requirements. Although
much of the cost information required by the guidelines is publicly available,
it is not as readily accessible to the shippers as it is to the railroads. Lack of
access to information, combined with other evidentiary requirements, place
opponents of rail rate changes at a disadvantage to the railroad proposing
the change. Asymmetric access to and burden of information gathering is
inconsistent with a regulatory system designed to protect shipper interests if
competition fails to do so. The NITL's rebuttal to evidentiary guidelines re-
flects concern for this type of regulatory failure. Furthermore, recent
changes in the rate bureau’s role in setting rates and the types of rate
changes carriers can propose may cause the alleged inequities to increase.

Rail rate bureaus may not permit individual carriers to discuss, partici-

69. A.T. Kearney, Final Report, supra note 43, at i.
70. Id. at XI-6; see also Boske, supra note 25.
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pate in, or vote on the single line rates of another carrier. With respect to
interline movements, a carrier may only discuss, participate in, or vote on
the applicable rate if it practicably participates in that movement. After Jan-
uvary 1, 1984, if there are interline movements over two or more routes
between the same end points, rail carriers are not permitted to discuss,
participate in, or vote on rates except with a carrier which forms part of a
particular single route.”' These changes should lead to an increased
number of rates filed by individual carriers and provide for greater rate com-
petition in rail markets. While potentially beneficial, these actions will re-
quire substantially greater use of the market dominance guidelines, thus
increasing both time and cost in meeting data requirements.

In conjunction with limiting rate bureau antitrust exemptions, accepta-
ble forms of rate proposals are being circumscribed. General or across-the-
board rate increase proposals have reflected the rise in operating costs and
decline in cash flows sufficient for capital expenditures since World War
.72 A general rate increase created to deal with these problems would
obviously neglect the unique demand and supply conditions of a given mar-
ket. As of January 1, 1984, general rate increases, currently limited to joint
rates, are to be eliminated altogether;?3 thus, unique market conditions
must be incorporated in future rail pricing strategies.

In fiscal year 1980, the Commission received 63,113 railroad freight
rate tariffs.74 The rate making changes outlined above will likely precipitate
a greater number of individual rates being filed with the Commission, each
of which must be measured against the revenue variable guidelines.
Greater market-oriented pricing, then, may only exacerbate inherent infor-
mation gathering burdens or inequities. These potential problems were at
least partially recognized.

D. THe Score oF LIMITED REGULATION

Several authors have advocated that the Commission move in the di-
rection of reducing individual shipper and carrier data requirements.”5
Common to these proposals is a programmatic approach to the market
dominance principle whereby the Commission systematically, upon its own
initiative, would review individual rail markets to assess the workability of
competition. If a market is sufficiently competitive, rates would be pre-
sumed to be reasonable. If competition is not workable, the reasonable-
ness of the rate in question would then be evaluated. Other than the

71. 49 U.S.C. § 10706(a)}3)A) (Supp. V 1981).

72. D. HaRPER, TRANSPORTATION IN AMERICA: USeRs, CARRIERS, GOVERNMENT 465 (2d ed.
1982).

73. 49 U.S.C. § 10706(a)(1) (Supp. V 1981).

74. 94 1CC AnN. Rep. 113 (1980).

75. A.T. Kearney, Final Report, supra note 43, at XI-7; Boske, supra note 25, at 307-10.
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change in information gathering responsibility, these proposals would retain
the concept of limited regulation. It appears that the Commission, if so dis-
posed, could undertake this course of action.

Title 49 empowers the Commission to exempt any person, class of
persons, or a transaction or service by a railroad upon a finding that regula-
tion is not necessary to carry out the national (rail) transportation policy, and
either the service is of limited scope or the regulation is not essential to
protect shippers from the abuse of market power.”¢ Referring to the state-
ment of rail transportation policy, we find that the policy of the U.S. govern-
ment in the regulation of railroads is to allow, to the maximum extent
possible, for competition and the demand for services to establish reason-
able rates; and to maintain reasonable rates where there is an absence of
effective competition and where rail rates provide revenues which exceed
the amount necessary to maintain the rail system and attract capital.””

To date, the Commission has used its exemptive powers extensively.
When important traffic segments are considered, only the rail transport of
fresh fruit and vegetables, 8 miscellaneous agricultural commodities,”® and
the rail portions of trailer-on-flatcar and container-on-flatcar service8° have
been exempted. The exportation of coal moving by rail via Gulf and Atlan-
tic ports, and rail boxcar traffic is being considered for exemption.8' These
segments of traffic account for large portions of all intercity traffic moved by
rail, and the granting of exempt status by the Commission would have a
tremendous impact on ratemaking policies.

Several points emerge from the above analysis. First, the criteria by
which all regulation is to be judged is very similar to the criteria A.T. Kear-
ney suggested for judging any Commission-established guidelines. Sec-
ond, those markets already exempted were designated as such in order to
be consistent with the national rail policy; regulation was deemed unneces-
sary because either the service provided was of sufficiently limited scope or
workably competitive markets had developed. Given the importance of
TOFC/COFC traffic to rail carriers, it is safe to conclude that the effective
competition is central to Commission exemptions. It appears, therefore,
that there is little conceptual difference between the application of Commis-
sion exemptive powers and the market dominance concepts. If a traffic
segment qualifies to be relieved of rate regulation under one measure, it
should logically be relieved of regulation under the other as well. Thus,

76. See 49 U.S.C. § 10101(a) (Supp. V 1981).

77. 49 U.S.C. § 101012 (Supp. V 1981).

78. Rail General Exemption Authority — Fresh Fruits and Vegetables, 361 1.C.C. 211 (1979).

79. Rail General Exemption Authority — Miscellaneous Agricultural Commodities, 367 1.C.C.
298 (1983).

80. Improvements of TOFC/COFC Regulation, 365 |.C.C. 728 (1982).

81. Exemption from Regulation — Boxcar Traffic, 367 |.C.C. 424 (1983).
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when regulatory reform advocates are convinced of the ubiguity and conse-
guential benefits of rail market competition, exemptions from regulation
may become more common, thereby circumventing the entire market domi-
nance mechanism altogether.

E. OTtHER PricING CONSIDERATIONS

The effect of shipper bargaining power is currently not considered
under a market dominance analysis. Empirical evidence suggests that the
sources of this bargaining power are intramodal competition, multiplant ca-
pacity, availability of alternative sources of supply and attractiveness of the
commodity in terms of carrier costs and services.82 The essence of shipper
bargaining power is intramodal, geographic and product competition. Un-
derlying the latter two factors is the availability of intermodal competition.
These are the same four types of competition adopted by the Commission
in Ex Parte No. 320 (Sub-No. 2).

Intramodal competition in the railroad industry is potentially significant,
but at present cannot be relied on to protect shippers due to pricing agree-
ments between railroads through rate bureau activity. However, intrarail
competition, and therefore shipper bargaining power, should increase due
to the rate making changes brought about the by Staggers Act. A recogni-
tion of this type of shipper bargaining power should be incorporated into
any review of market dominance standards. Although contract service is at
least nominal evidence of shipper bargaining power, no other recognition is
found per se in the new guidelines. Carriers should be permitted to intro-
duce shipper bargaining power as additional evidence of shipper alterna-
tives for both geographic and product competition.83

In the future, market dominance standards should also reflect any spe-
cial circumstances in rail movements. The Staggers Act attempted to incor-
porate such circumstances, at least with respect to seasonal traffic. This
type of traffic is found in all regions of the country and on most Class |
railroads. A major shortcoming of previous legislation, specifically the 4R
Act, was that if any new rate was specifically labeled as a demand-sensitive
or seasonal rate, the rate could automatically be subject to protest by ship-
pers. The railroads then would be required to file supporting evidence,
even when the movement was declared non-market dominant. However,
A.T. Kearney believed that to ensure adequate carrier revenues legislation
should integrate seasonal/peak concepts, and any revision in the market
dominance standards must recognize the special needs of peak and sea-
sonal pricing strategies.84 By eliminating the special designations for peak

82. A.T. Kearney, Interim Report Il, supra note 5, at VI-11.
83. A.T. Kearney, Final Report, supra note 43, at Xi-5.
84. Id. at IX-8.
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and seasonal rates of the 4R Act,85 the Staggers Act has moved in Kear-
ney's recommended direction. Yet, it remains to be seen how the new
guidelines meet these special needs, and if they will prove to be at all
successful.

Questions also remain as to the correct implementation of market dom-
inance provisions even should the guidelines incorporate the shipper bar-
gaining power and seasonal/peak rate issues. Various alternatives
advanced propose that an ex ante determination of competitive markets be
made by the Commission.86¢ With these allowances for special pricing con-
siderations, presumably more use would be made of rate making freedoms
than in the past. '

IV. CONCLUSION

Current market dominance standards reflect both the Congress’ and
Commission’s firm belief in the effectiveness and desirability of competi-
tion. In the current marketplace, railroads are seldom in a position to dis-
play monopolistic tendencies because competition is so pervasive. If the
assumptions of regulatory reform are correct, pricing freedom will achieve
the results intended: the rail industry would receive a reasonable rate of
return on its investment while marketing its services in a competitive envi-
ronment, and shippers would possess adequate protection against carrier
rate making abuse through the application of the market dominance and
the corresponding zone of reasonableness principles found in the Staggers
Act.

If these assumptions prove wrong and competition fails to materialize,
we may find that the railroads do in fact possess substantial market power
and use specific rate increases and a differentiated rate scale to further a
system of unegual pricing. Railroads would thus be able to exploit imper-
fections in the transport market to their own advantage; while remaining -
outside the Commission's jurisdiction or influence. In this event, legislation
similar to that existing before passage of the 4R Act, or some viable alterna-
tive, may prove to be necessary to provide for judicious regulation.

However, the market dominance concept, as drafted in its present
form, is sufficiently flexible to allow for increased regulation through reinter-
pretation of the law. It is this flexibility which assures continued evolution of
not only the market dominance concept, but of rail economic regulation.

85. Pub. L. No. 95-473, § 10727, 92 Stat. 1370, 1388 (1978) (repealed 1980).
86. A.T. Kearney, Final Report, supra note 43, at XI-7; Boske, supra note 25, at 307-10.
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