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Abstract

The purpose of this thesis was to develop a ngwoagh to evaluating the cost-
effectiveness of community based mediation progriainaesder to promote a more robust
methodology for researching community based mexiati general, and to provide a
means for the favorable claims of community basediation to be accurately validated.

A methodology was created based on multi-attelmaist utility analysis. This
analysis involves studying two programs simultarsbowa community based mediation
program and a corresponding court adjudication pamgnstitution. These programs are
evaluated on three measures of effectivenessrdyudés: satisfaction rating, number of
successful cases processed, and compliance lemabiGed, these attributes constitute
the total quality of justice delivered by the praxr.

Each program is evaluated for cost; specificalg, costs involved in delivering
the quality of justice. These costs are broken dmtsmcomponent parts, referred to as
ingredients. The sum of all ingredients for eaatgpam represents the total cost to
deliver the intervention. After the attributes hdeen evaluated they are converted to a
common utility scale and combined into a single snea of utility using the additive
multi-attribute utility function. This value is thecompared to the cost of the program to
create the final cost-utility ratio. This ratio repents the cost required to increase utility
by one point for that program. A cost-utility ratgocreated for both programs and thus

one is able to see at a glance the difference tim &ifectiveness and cost.
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Chapter 1
Overview of Community Mediation in the United State

Every year the National Association for Commumigdiation (NAFCM)

releases a report on the state of community basetiltion. The introductory paragraph

from the most recent report (Corbet and Corbet 20} dlefines the field from the

standpoint of its advocates; a definition basedomathe processes, but rather the many

outcomes of the practice:

Community mediation moves us beyond conflict. itniges families,
rebuilds friendships, mends neighborly fences,gartkrally creates
spaces within which those formerly burdened withflict can discover
personal enrichment, renewed connections, undelisirand peace.
These mediation programs keep our communities ngdarward through
emotional, relational, and all manner of seemingigassable difficulties.
They engage with great humility and skill hundrefithousands of our
worst communal and personal moments; finding wijtttie promise of
empowered, enlightened tomorrows. Community meszhatakes the
worst of where we occasionally sometimes find dueseand helps us
clear a path toward where preference and progeess.f

A pleasant description to be sure, but what doeean? How is community

based mediation able to "move us beyond confligt@st importantly, how does the field

appear to those from the outside looking in?

To answer that question, advocates of communggdbanediation have turned to

an economic perspective, one that would bridgeytpebetween the practitioners and the

participants; the converts and the skeptics. Conityjbased mediation isheaper



Specifically, community based mediation is chedpan traditional court adjudication.
Moreover, community based mediation is not onlg kespensive than court adjudication
but it is also more effective. These two indepen@dssertions have led to a general
consensus among proponents of the practice thancmity based mediation programs
are, by and large, a cost-effective means of progidispute resolution.

This view has most popularly been espoused bytipoaers who, for the most
part, seem to inherently know that their practecehieaper than alternative forms of
dispute resolution and by academics in the fieldaofflict resolution who often cite
vague and incomplete studies. (Shonholtz 1987; MeGi997; Hedeen 2004).

Often, community mediation programs will claimthi@eir service is ‘cheaper’
than the traditional adversarial system for bothip@ants and the court systems
(Kovach 1997; Mediation Network of North Carolina#ual Report 2011). This usually
stems from the belief that because community miediggrograms typically utilize
volunteers, participants are saving on the costmfessional mediator. Furthermore, as
in the North Carolina Report, programs will citerisgs to the court system (and by
extension, tax payers) stemming from the redudticourt resources provided by
mediation.

By claiming that their service is less costly, conmity based mediation programs
are directly comparing the cost-effectiveness ofliat@n with that of traditional court
adjudication. This is, undoubtedly, a bold claind éinere are many ways in which the
claim (and the data that may or may not suppodait) be interpreted. Thus, the term

‘cost-effectiveness’ as it applies to communitydshmediation is generally used as a



catchall in the field to describe how communitydmasediation is ‘better’ than court
adjudication.

The other major claim often used by community migalieprograms and
proponents is that their service provides distathtantages or benefits over that of the
adversarial system. These benefits can includéharg/from providing a transformative
experience with conflict to simply a better quabiyreement. Bush and Folger (2005, 35)
note that,

Furthermore, in comparison with... adversarial preessmediation is

characterized by an informality and mutuality tbah reduce both the

economic and emotional costs of dispute settlenférd.use of mediation

has thus produced grgaivate savings for disputants, in economic and

psychic terms. In addition... the mediation field laéso savegublic

expense.

Other proponents cite the ability of community ma#idn to resolve intrinsic
social issues and foster civic pride within comntiesi (Shonholtz 2000). Still others
believe that community mediation can be used toesddany number of problems, such
as "...race relations, AIDS, public policy, pristmycotts, migrant workers, agriculture,
clean air/water rights, farm grazing rights, emphapt, religious disputes, community
policing, and business/corporate disputes” (Wilkmg001, 57).

While its origins are sometimes debated, it isrctbat community based mediation
in the U.S. emerged between the late 1960's and &@'s as a result of a growing
movement towards finding alternatives to the tiaddl adversarial process (Hedeen
2004). This movement however, quickly diverged imto separate paths; one focusing

on complimenting the court system and one maimgiits focus on dispute resolution

wholly outside of the courts (Bradley and Smith @00



Community Focused Movement

The birth of the community engagement movementieatmaced to the urban unrest
of the late 1960's and the Civil Rights movemeaspeetively. The idea was that these
areas suffered from chronic "social disorder," aHeads to interpersonal conflict within
the community (Shonholtz 1987). Community basediatiesh, or community justice as
it was known at the time, was developed as a m@atembat these conflicts by
engaging members of the community in resolvingrtbein disputes. Proponents argued
that this was superior to traditional justice ingtons because it removed the court
system, allowing people to understand each other @eeper level and strengthening
community members' ability for self governance (Siatz 1984).

An early example of these community focused @ogr was the San Francisco
Community Board Program, developed by Ray Shonholi®76. These community
boards were designed around a model of commungggament, as opposed to
government/court involvement. The idea was thagpahdent community groups would
“...foster reconciliation rather than punishment tigh a complimentary and
decentralized system of criminal justice” (Merrydadilner 1993, 72). Other early
community focused programs incluthe Boston (Dorchester) Urban Court Program (1975),

and the Grass Roots Citizen Dispute Resolutione2€h976).

Court Focused Movement
At the same time that community focused mediatvas developing out of the

turmoil of the Civil Rights movement, a court-foedsapproach was forming in response

4



to the mounting inefficiency of the court system1B65, thd>residential Commission
on Law Enforcement and the Administration of Juestited the need for reform,
particularly in the area of "...minor criminal casavolving neighbors, relatives, and
other acquaintances" (Bradley and Smith 2000, P4} call for action was later echoed
during the National Conference on the Causes otilRopissatisfaction with the
Administration of Justice, also known as the PoGodference. The main
recommendation of that conference was to estabégijhborhood justice centers to
“make available a variety of methods of processiisgutes, including arbitration,
mediation, referral to small claims courts as vaslreferral to courts of general
jurisdiction” (McGillis and Mullen 1977, 29).

From this court reform initiative, community-baseédiation programs began
developing with the following goals in mind (McGdl1997; DeJong 1983):

* Reducing court caseloads

* Reducing court costs

* Increasing the efficiency of justice administoati

* Improving participant satisfaction

* Improving the quality of justice

These programs differed from those in the commuitysed movement by focusing

on complimenting or assisting the courts in anrétio provide a more efficient justice
system. An early example of these court focusedneconity mediation programs were
the Neighborhood Justice Centers, conceived byaRicBanzig, which began
establishing themselves in cities around the Urfides in 1973. Many of these

programs were federally funded and directly coreetd the court system, laying the
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foundation for a tradition of court referred (ahdi$ court-dependent) caseloads (Hedeen,

2004).

Characteristics of Modern Community Based MediaBoograms

As of July 2013, there are approximately 400 comitytbased mediation
programs in the U.S. and there is evidence to supip® notion that, overall, community
based mediation is a growing movement: at the Iméggnof the last decade in 2001
NAFCM reported 97,500 cases referred annuallyyesns later, that number jumped to
400,000. More recently, The 2011 NFACM report irdigs that between 2009-2011 the
field experienced a 7% increase in case refer@dskiett and Corbett 2011). However,
the actual number of community based mediationezsrappears to have decreased by
roughly 10% over the past decade, a statistidoated to the difficult economic situation
of the late 2000's.

Of these programs, it is hard to say what thegreeges are for those that are
considered community based, and those that aredevad justice based. However, the
National Association for Community Mediation (NAFGQNKeports that 91% of
community mediation programs accept referrals fomurt programs and/or judicial staff
(Corbett and Corbett 2011). Furthermore, studie® Ishown that these court referrals
often comprise the majority of a mediation progsaoca@seload, sometimes by as much as
75% (Community Dispute Resolution Program, 2002¢d&on Network of North
Carolina, 2000).

These reports indicate that regardless of a medigtogram's philosophical

approach, the vast majority of community mediaieoangaged with the court system.



Because of this, the definition of community meidiatoday reflects a broad scope that
is able to incorporate both perspectives. The Matidssociation for Community
Mediation cites nine characteristics that defingent community mediation programs
(Corbett and Corbett 2011):

1. A private non-profit or public agency or progranerdof, with mediators, staff
and governing/advisory board representative ofliiersity of the community
served.

2. The use of trained community volunteers as progidémediation services; the
practice of mediation is open to all persons.

3. Providing direct access to the public through seférral and striving to reduce
barriers to service including physical, linguistaltural, programmatic and
economic.

4. Providing service to clients regardless of theitigtto pay.

5. Providing service and hiring without discrimination the basis of race, color,
religion, gender, age, disabilities, national arjgnarital status, personal
appearance, gender orientation, family responsésli matriculation, political
affiliation, source of income.

6. Providing a forum for dispute resolution at thelieat stage of conflict.

7. Providing an alternative to the judicial systenamy stage of a conflict.

8. Initiating, facilitating and educating for collalaive community relationships to
effect positive systemic change.

9. Engaging in public awareness and educational desvabout the values and

practices of mediation.

Today, it is hard to differentiate community baseediation programs based on
philosophical approach. Because of this, in thée {ese have been efforts to further
classify community based mediation programs basetth®@ services they provide rather

than the ends they hope to achieve (Wahrhaftig 19¢@illis 1986, 1997). Since that
7



time however, there has been such an extensivemges§community based mediation
centers with the court systems they primarily supfiat such distinctions are largely
irrelevant (Hedeen 2004). More and more, commuraised mediation programs are

utilized for the same reasons that courts are: idiate and effective dispute resolution.

Purpose of Thesis

If community based mediation can lay claim to beangapproach to dispute
resolution that is superior to traditional courjualication, then that claim must be
proven. Moreover, it must do so to such standasds@expected in other fields of
scientific research. Testimonials and advocacyatenough; a universally accepted
means of evaluation is required. Therefore, thg anteptable approach to measuring
the true cost-effectiveness of any given prograthrisugh cost analysis.

The purpose of this thesis, therefore, is to pre@o®ool for evaluating cost-
effectiveness of community-based mediation basecbgshanalysis. Hopefully, this
methodology will provide an insight into the actpakuniary costs and benefits of using
mediation, a feature currently missing from thédfiddditionally, this methodology may
also help inform public policy decision-making wittspect to creating and funding

community based mediation programs



Chapter 2

Review of Mediation and Cost Analysis Research

Contrasting the claims of community based mediatdh the information
studies have been able to provide is paramounmdenstanding the need for a new
research methodology. What has already been prbwsnyalid are the findings, and
what remains to be studied are all questions thest tne answered before a new
methodology can emerge.

Although this thesis calls for the use of a newhudblogy for studying the
claims of community based mediation, various otltedies have already attempted to
research the effectiveness of community mediatrognams. The following sections will
highlight some of these studies in order to proaddear picture of what is currently
known about the field of community based mediatasyell as what is missing.
Furthermore, in addition to the review of commutigsed mediation research, this
chapter will also provide information on the fieficost-analysis as well as the use of

cost-analysis in research on other types of mexfigirograms.

Mediation Cost Research
Studies on community mediation programs have beémihtriguing and at the

same time frequently inconsistent. In general nlagority of studies have focused on two



main measures of effectiveness; settlement ratgarticipant satisfaction (Long 2003;
Hedeen 2004). Some studies have also looked ab#te of community based mediation
programs and a very few have even looked at batts @nd measures of effectiveness
concurrently. The following is a summation of whaesearch studies have been able to
determine about the practice of community basedatied.

For the most part, studies that have focused tlesent have found the rate to
be relatively consistent among community mediagioograms; between 70 and 80
percent (Nebraska Office of Dispute Resolution,2@ook, Roehl, and Sheppard, 1980;
Mediation Network of North Carolina, 2011). Likewjsstatistics on participant
satisfaction show relatively favorable results hatany studies reporting high
satisfaction rates (Hedeen, 2004). However, eatheske studies has often looked at
different types of satisfaction within community dnegtion; such as satisfaction with the
process, satisfaction with the mediator, satiséactvith the agreement, etc. This has led
some to question the appropriateness of makingrgkregions from this data (McGillis
1997).

As far as studies done on the actual cost of comitsnmediation programs there
have been very few. In his 1985 study of the Durltagpute Settlement Center,
Sheppard determined that the cost per case habgldgak Dispute Center was $72
compared to $186 if handled by the courts. The Nevk State Unified Court System’s
(UCS) 2008-2009 report on the Community DisputedRésn Centers Program

indicated that it cost “$229 per UCS case screenadd.$433 total UCS cost per case
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conciliated, mediated, or arbitrated.” Unfortungtie report did not provide a
comparative analysis using adjudication.

Notwithstanding the lack of studies using compaeatost analysis, in general
the results show that about half of the time mealnats considered less costly than
adjudication (Averril 1994; Hann and Baar 2001; Man 1997; Georgia Office of
Dispute Resolution 2000; Daniel 2001; Kobbervig I;99/issler 2002). Unfortunately,
these studies have often used less than relialileooh@ogies for assessing cost, often
relying on opinion regarding the cost-effectivenesmediation, using methodologies
that are no more sophisticated than simply askarggpants (and often attorneys) if
they felt that mediation had saved them time andhoney.

Other studies have attempted to analyze costsiassd with mediation programs
by adopting methodologies that present cost estisnait potential savings as opposed to
direct comparative analysis. In their study, Andarand Pi (2004) estimated that the
community mediation programs would save $1.4 millio San Diego, $395,000 in Los
Angeles, and $9,770 in Sonoma based on averteggudglaries. The Task Force on
Appellate Mediation (2001) estimated a savings@23$nillion total for all mediated
cases in the sample seize. Other studies haveisikaecorded potential savings with

community mediation programs (MacFarlane 1995; MuAd997).

Divorce Mediation
By far, the most plentiful quantitative data on tust effectiveness of mediation

falls under the category of court mediation (patcly divorce mediation). In the mid

11



1980’s through mid 1990’s several studies were dora@ effort to monetize the benefits
to disputants who underwent mediation as opposedrmal court litigation.

For the most part, the majority of studies thaued on divorce mediation found
that the process was generally cheaper and in sases exponentially so (Kelly, 1990).
Much of this research was conducted by Jessica®®4t980, 1983, 1991, 1992) while
working in the Denver area throughout 1980's arD’EO These studies found that
mediated divorce cases where generally more efitiean court adjudication in that
they were resolved in less time, and at less &baily, divorce mediation appeared to

be less costly due to the amount saved in attosrfegs and transaction costs.

Small Claims Court Mediation

Another area which has seen some study is in sii@@ths court mediation.
Wissler (2004) compiled numerous studies on sntailins court mediation spanning
several years and found that the results of tha+aealysis were more or less
inconclusive. For the most part, the studies shatvatithere was no substantial
difference in cost between mediated and unmedsted! claims court cases. Some of
those studies even sought to capture attorneywssvas the cost savings of mediation
with the result that only slightly more than h&btight mediation reduced litigation
costs. One third of the attorneys actually thoughtiation increased costs (McGillis,
1997).

Long notes in her study (2004) on small claimsrtcthat mediated cases effected
higher rates of compliance from the parties thahadijudication. Moreover, parties who

used mediation cited different reasons for compgjyuith the agreement than did those

12



who used adjudication, typically referring to fegis of personal obligation and in some

cases efficiency.

Environmental Policy Mediation

Environmental policy has been using mediation daiy recently and thus the
data on this type of mediation is limited; howewuheg little information that does exist
seems to be inconclusive. Sipe and Stiftle (1986hd that almost 95 percent of
respondents thought that mediation was efficieteims of cost while another study by
Suskind, (1999) found that half of the participaitsught mediation cost more and
actually took more time.

In his article, Dukes (2004, 202) notes that comiog the ambiguity of the
findings on cost effectiveness of mediation withamels to Environmental Conflict
Resolution,

Perhaps the answer will be several answers: costime savings vary so

widely by the circumstances of each case that casge within ECR as

a whole are not productive. Clearly, blanket clathet ECR either costs
or saves time and money are inappropriate.

Likewise, a recent Canadian study found that emvitental mediation was still
underused in that country, preventing a full analgé$ the costs and benefits of using
such programs (Doelle and Sinclair 2010). It sedrasmore study is needed in this field

before claims of efficiency can be made with anyasety.
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The Field of Cost Analysis

Cost analysis has long been used as a tool forgmogvaluation, ranging from
healthcare interventions to preschool programs r(@uoan et al 2006). Its main use is to
compare the costs of a program or intervention Wsthenefits, usually for the purpose
of helping decision makers to decide where beatltzate resources (Nas 1996).

There are two main types of cost analysis: cosefbieanalysis and cost-
effectiveness analysis. Cost-benefit analysis ($iones referred to as "benefit-cost
analysis") tasks the evaluator with determiningeh#rety of cost and benefits of a
proposed program or action and then using matheatdtirmulas to calculate the net
present value of said program. The Net Presente/@iiPV) is then compared against
the NPVs of the competing alternatives, with thghleist NPV usually indicating the best
choice. Cost-benefit analyses are often used gseadf pre-evaluation where the idea is
to capture all of the costs that would result framarticular program/action. These costs
typically include more than just accounting cosssich as salaries and materials -
looking beyond to what are known as social cokiags like decreased use of public
transportation or pollution (Nas 1996). Set agatinese costs are the benefits of the
program or action, such as increased worker prodtycor farming output. Generally, if
the total monetary sum of the benefits outweiglessiim of the costs, the program or
action being evaluated is considered viable. Thygdst limitation of cost-benefit
analysis is that is can only be used to measueenaltive actions where the outcomes can
be monetized (Levin 1995). In order to evaluaterakltives where the outcomes cannot

be easily monetized cost-effectiveness analysig brissed.
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Cost-effectiveness analysis differs from cost-beefalysis in that it is used to
compare alternatives that provide the same tyfeeoéfit or outcome, but where that
outcome is not easily converted into monetary valle goal of cost-effectiveness
analysis is to determine between multiple alteuestihow effective each is at producing
a specific outcome compared to how much it costsghrticular alternative to do so
(Pearce, Atkinson, Mourato 2006). Levin, (1995, )ldd&fines the purpose of cost-
effectiveness analysis as follows:

The purpose of cost-effectiveness analysis in gduca to ascertain

which program or combination of programs can achigarticular

objectives at the lowest cost. The underlying aggion is that different

alternatives are associated with different costsdifierent educational

results. By choosing those with the least cosafgiven outcome, society

can use its resources more effectively. Those ressuhat are saved

through using more cost effective approaches catebeted to expanding
programs or to other important educational andad@&eideavors.

While Levin's focus is mainly on education intertiens, cost-effectiveness
analysis can easily be applied to almost any pragiidne World Health Organization
(Tan-Torres Edejer et al 2003, 126) notes that gtloaving use of cost-effectiveness
analysis (CEA) to evaluate the costs and heal@ceffof specific interventions is
dominated by studies of prospective new interversticompared to current practice.”
These studies indicate then, that cost-effectivenesalysis is most often used to compare
a new program or intervention with a current progia order to decide which provides a
better outcome for the associated cost.

One of the most comprehensive studies on commuretyiation programs is a
report authored by Dan McGillis (1997) and issugdhe Federal Justice Department

titted, Community Mediation Programs: Developments and [Ehgks The report, while
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extraordinary in both scope and thoroughness, tiesless lamented the lack of available
research and called for more rigorous studies tws cost-analysis and program
evaluation. What is more, the report is over a deaad, riding on the end of what was
the most active period for interest in communitydagon, the 1980’s through mid-
1990’s. Since that time, research on communitydbasediation has waned as funding
and interest has declined, leaving the availabt/lwd research in not much better shape

than it was in 1997 (Wall and Dunne 2012).

Summary

Overall, the research on mediation (of all type®mss to indicate that participants
are generally satisfied with the process and thieomue but that settlement rates and
costs vary widely. With a degree of certainty tierdture does seem to suggest that
mediation is cost effective when used for divorases, although it has been some time
since a study came out on this particular subfemt.small claims and other civil court
situations the literature is less clear on the effstctiveness of mediation; there appears
to be just as many findings supporting the cogtaiffeness of mediation as there are
against it. Information on environmental and comityubased mediation is virtually
missing from the literature on conflict resolutiand mediation. Certainly, community
based mediation is used more than environmentalati@al, but that does not explain the
absence of information on both. With regards to momity mediation, studies show that
it likewise follows similar trends.

Looking at the research on community based mediapecifically, it becomes

quickly apparent that the majority of studies foonstwo things - identifying the costs
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associated with mediation and examining the effetthe process. This focus is
appropriate; however, the literature shows thamhlgrity of studies have failed to look
atboththe costs and effectiveness of mediation and ajtidn programs concurrently
(Caffey 2005). This creates an incomplete pictdnmediation programs. The most
immediate concern, therefore, is the lack of coratpee studies that have been done on
community mediation and traditional adjudicatiom#&gk, 2007; McGillis, 1997; Hedeen
2010). These comparative studies are vital to reeean mediation because of their
ability to highlight the effects of mediation pragns with respect to an established
standard (the court system). Instead, as evidencie literature presented above, there
is currently not much more than scattered dataaseddotal proof to support the claims
of mediation's proponents.

Moreover, even those studies that are comparadiVéfprovide a
comprehensive picture of community based medigirograms. Hedeen (2010, 16)
notes, “...studies of community mediation often foou$y on one or two measures of
effectiveness, assessing these without addres#ieg dimensions or indicators of
effectiveness.” What is needed therefore is anaggbr that is able to take into
consideration multiple measures of effectivenessthan compare them with the costs of

the program.
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Chapter 3
The Method of Multi-Attribute Utility Analysis

Ultimately, the current methodologies used in regeatudies on the cost-
effectiveness of mediation, and specifically commtybased mediation, fail to present
accurate and comprehensive results. Some of teangdsdoes not even use quantitative
data, only presenting subject's perceptions ofefisttiveness. A more rigorous,
structured approach involving cost-effectivenessyamis needs to be taken in order to
provide results that clearly define costs and auts (effectiveness) for community
based mediation programs compared to the avaiédtamatives.

In McGillis' (1997) report on community based méidia, the author
recommends evaluating mediation programs against case proceedings by measuring
the ‘quality of justice’ provided by each altervati Based on available research and data,
McGillis assesses quality of justice using threteda: (1) settlement rate, (2) disputant
satisfaction with the process and outcomes ancepgons of their fairness, and (3)
disputants’ compliance with settlements.

Now, while it is possible to perform a cost-effeetness analysis for each of these
attributes, the resulting data would be of limitestfulness because of the failure to
provide a coherent picture of the overall effeatiees of each alternative. Furthermore, a
cost-effectiveness analysis that attempted to coendill three attributes into a single unit

of measure would be limited by the disparity in tlata itself — the metrics for settlement
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rate are incompatible with the metrics for satista level, for instance. In this
case, it is understood that community based mediaittually provides a number of
outcomes, not just settlement rate, all of which loe measured. These outcomes, also
called attributes, contribute to the overall effieetess of the program. The solution is to
use multi-attribute utility analysis.

Multi-attribute utility analysis (MUA) is a form afecision analysis designed to
help reach a solution when there are multiple dhjes (Keeney and Raiffa 1976).
Essentially, this analysis looks at a particulgeotive (for instance, buying a car) and
then establishes a set of criteria for evaluativegalternatives (different car models
available). The evaluation criteria could be suthdgs as gas mileage, safety rating,
cargo capacity, etc. These criteria, or attribuaes,then measured on their effectiveness
for each alternative. Once that has been doneatthbutes are then weighted
numerically with respect to their importance to tleeision maker (for example, the car
buyer might be more interested in gas mileage tlaago capacity). The final step is to
convert the value of each attribute to a commotesafautility so that they can be added
into a single number for each alternative - esalipta comprehensive score based on
preference.

Multi-attribute utility analysis can be further mbed to include cost elements as
well. While cost is sometimes used as an attribtiten also be used to produce a ratio
similar to that of cost-effectiveness analysis (heand McEwan 2001). In this case, the

ratio is a reflection of the cost of the interventdivided by its total utility.
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Looking back at the major goals of community madrastudies - defining costs
and effects - the value of using a multi-attributidity analysis for such research becomes
readily apparent. With multi-attribute analysistiboost and every conceivable measure
of effectiveness can be combined into one searslesation. Furthermore, the analysis
can be tailored to reflect the preferences of &etaof decision makers, from

participants to practitioners and even state aalltagislatures (Merkhofer et al 1997).

Applying Multi-attribute Utility Analysis to Commuty Mediation

As previously mentioned, studies involving comntymnediation often look at
the same few measures of effectiveness: settleramtparticipant satisfaction, and
compliance rate. Using multi-attribute utility apsik, these measures of effectiveness
can be combined into a single score, set agaiastdkt of the program, to provide a cost-
effectiveness ratio that can be compared to analkennative (court adjudication). Thus,
multi-attribute utility analysis resolves the mappblems plaguing studies on
community mediation by providing (1) a comparatstedy, (2) an established method of
cost analysis, and (3) the ability to combine digpameasures of effectiveness into one
evaluation.

To date, multi-attribute utility analysis has yete applied to studies on
community mediation. Methodologically, the analyisisomplex and requires both
technical knowledge of decision-analysis as wethaschosen alternatives being
evaluated (Keeney, 1980). The following sectiodadicated to outlining and explaining

how to perform a cost utility analysis using theltimattribute theory as it applies to
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mediation and adjudication specifically. In the ingsneral sense, a multi-attribute cost-

utility analysis follows these steps:

Step 1: Choosing the alternatives to be evaluated

Step 2: Determining costs for each alternative

Step 3: Determining attributes (outcomes) to basueed

Step 4: Measuring attributes (using appropriat&ios)

Step 5: Converting attribute measurements to ancamutility scale

Step 6: Applying weights to each attribute

Step 7: Determining the cost utility analysisadiy using the multi-attribute

utility function.

With the exception of a few differences, the mdihlogy proposed in this thesis
for performing a cost utility analysis for the mgsirt follows the steps listed above. The
following sections will explain how to perform tleest utility analysis methodology step

by step as it applies to community based medigifograms and adjudication (courts).

Choosing the Alternatives for Evaluation

In order to create a useful cost-utility analythis study must make sure that the
alternatives being used are as similar in functispossible (Levin and McEwan, 2001).
Note that the designs of the alternative strateggesot matter in order to judge
appropriateness (however, they are used to meafewiveness). The reason why
alternatives in a cost-effectiveness analysis hasgeé similar objectives is evident in the

definition of the analysis itself; to measure hdfeetively with respect to cost each
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strategy achieves tlsame outcomdn essence, the goal for the evaluator is todavoi
measuring apples and oranges.

A common mistake in many studies involving the exféctiveness of mediation
is the failure to include an alternative procedsa& 2007). Cost effectiveness is a
relative term; something can only be cost effectiveomparison to something else. Cost
analysis, as mentioned before, is a tool thateslus aid in decision making, specifically
when making decisions regarding competing choisabsequently, cost-utility analysis
is based on the evaluation of competing alternativalternatives that have the same
objective(s).

The multi-attribute utility analysis in this thess designed to evaluate two
alternatives: community based mediation and trawlgti adjudication. While technically
there is no limit on how many alternatives can auated in a single cost utility
analysis, this methodology has been designed foirtvorder to reduce complication.
Subsequently, the actual organization of the atera does not matter, whether it is a
non-profit community based mediation center, aestpbnsored program, or a
combination of the two — just as long as it corgdlme characteristics of community
based mediation. The same applies to adjudicagitimugh this will probably almost
always be some form of civil court.

When comparing alternatives in a cost-effectivera@sgysis it is essential to
compare strategies that share the same objeatitiisi case, dispute resolution. This
section will discuss the meaning of dispute resofuas it applies to cases handled by
community based mediation and the traditional pestiystem as well as the specific

goals of each strategy. Ultimately, this sectioh priove how community based
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mediation and traditional adjudication are appratety comparable alternatives for use
in a cost-effectiveness analysis.

At first it would seem that asking whether comntyibased mediation and
adjudication have the same goal of dispute reswius a perfunctory question since they
are themselves both, in fact, forms of disputeltggm. However, it is necessary to ask
this question because, as the literature and staiesion of each strategy suggests, the
definition of what constitutes dispute resolutioaymot be the same for each alternative.
Those who are involved with mediation often contkat its main virtue is that it does
not only seek to resolve a dispute but to transfitrenparticipants understanding of
conflict (Bush and Folger 2004). To take this delmbit further, some practitioners
believe that reaching a settlement for the saleetifement is in itself not a desirable
goal. This, they maintain, is the key differencéasen mediation and the judicial
system, which seeks only to rectify the disputdwaspect to the law (Fuller and
Winston, 1978). Regardless, this study assumestmamunity based mediation and

court adjudication essentially seek the same outcemesolution of conflict.

Determining Costs

As mentioned earlier, a cost-utility analysis isngwised of two parts; the cost of
the intervention and the effectiveness of the \r@stion. In this case, the goal is to
capture those costs which are associated witmtkevention being evaluated; this
includes the costs required to deliver the intetieenand associated program costs. In
many ways, defining the costs of a particular veation can be more difficult than

measuring its effectiveness. This is due largelyart to the fact that deciding which

23



costs to include or exclude is left entirely ugtie evaluator, a complicated process at
best. Furthermore, there is no set methodologgédining costs since it changes
depending on the intervention being evaluated.

The methodology in this thesis will provide recoemdations for which costs
should be included in a cost-utility analysis innf mediation and court adjudication

programs.

Ingredients Based Approach

Because mediation and court adjudication prograang wildly from each other
and among themselves in both organization and stlo@enethodology in this thesis
supports using an ingredients based approach tgzamgcosts. As Levin (1995, 108)
notes,

The costs of an intervention are defined as theevaf the resources that

are given up by society to effect the interventibhese are referred to as

the ingredients of the intervention, and it is sleeial value of those

ingredients that constitute its overall cost.

The benefit of using the ingredients based appraathat it is easily adaptable
from one program to another and it clearly defitmescosts in such a way that makes it
easier for the evaluator to decide what to inclédethermore, this approach also gives
decision makers a clear picture of how the costewetermined and to what extent a
programs total costs are apportioned (Tan-Torresl.€2003).

According to Levin (1995), the ingredients appto&e cost estimation entails
three distinct phases:

(a) Identification of the ingredients

(b) Determination of the costs of the ingredients
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(c) Analysis of the ingredient costs in an appiaterdecision framework

Identifying Ingredients

The ingredients that need to be identified fos dost-utility analysis are those
resources that are required for mediation and atidn interventions. Essentially, this
amounts to defining what each program needs inrdoderoduce the intervention. While
every program is different, the categorizationha ingredients themselves should remain
the same from program to program - this is whatesdke ingredients based approach so
adaptable.

When identifying ingredients, it is important emmember that only those costs
that are required for the program to deliver thierwention should be considered. This
means that indirect costs, such as court/partitifees, attorney's fees, cost in time to
participants, participant transportation costs, gtouldnot be included, since these costs
are not required by the program to affect the wastion. Furthermore, only those costs
which are associated with the actual case resaolaiitivity should be considered. Some
mediation programs also provide conflict resoluti@ning, facilitation, and other
services in addition to mediation; including casssociated with these functions would
distort the true cost of the intervention itselfid’is why it is important to use the
ingredients based approach, rather than a typocaluating based approach, since an
accounting based approach does not separate otsteof specific activities of a
program (if it has more than one). For most progréme ingredients required fall under

three broad categories: personnel, facilities, rmatkrials.
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Mediation Programs

Personnel. All mediation programs will require labor in orderprovide the
intervention. The number and division of that labwy change depending on the
program itself but in general there are two magredients; mediators and administrative
personnel.

While every mediation program will obviously hawediators, the makeup of
administration staff will likely vary widely frommpgram to program. In this case, the
adaptable nature of the ingredients based appigraetily enhances the ability of the
evaluator to determine which personnel costs tlude; even when those costs would
otherwise be hidden or uncounted. For example, sogtkation programs work closely
with a local courthouse and rely on referrals fritwe courts for mediation cases. The
court personnel responsible for processing thedseraés and distributing them to the
mediation program should therefore be includedhéndosts of the mediation program,
even though they work for the courts.

When determining costs for personnel ingrediehts biest approach is to
determine how much it would cost to hire a perswrafparticular position using market
value. This includes costs associated with totalmensation - fringe benefits, salary, any
required training and so forth. This informatiomagenerally be obtained through staff
interviews and in some cases accounting data. mlyeeaception to this general rule is
when shared costs need to be taken into consideran example of a shared personnel

cost would be when, using the previous examplestgmrsonnel also serve a function in
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the mediation intervention. In this case, it i€likthat the court personnel would perform
functions other than referring cases to mediatimh $0 it is necessary to isolate the
percentage of the cost that is required to fuli# mediation intervention.

Another way to look at it is to consider the cisteplace the person(s) who
handles the mediation referrals if they were oelyuired to perform that function and
nothing else. The idea is to include only whatasassary to the delivery of the
intervention; simply capturing the cost of the dquersonnel’s total salary and benefits
would overstate the cost of that particular ingeedli

While determining cost of administrative personsdhirly straightforward - the
market value often being represented by their tmiadpensation - determining the costs
of mediator personnel will often require additionestigation. The reason for this, as
mentioned eatrlier, is that a central tenet of comitgebased mediation is that the
mediators who provide their services for these mg do s@ro-bona Mediators are
usually volunteers. One survey (McKinney, Kimseyll€r, 1996) which received
responses from 146 different mediation centerssacite country found that half of them
offered mediation services for free. This meanswiale sometimes community-based
mediation programs will charge disputants a feauBing their services the actual
mediators still do not get paid a wage. This fat prompted many to surmise that
because mediators in these programs work for ineléke attorneys and judges, then
community-based mediation is less costly (McGilg97).

For purposes of a cost analysis, however, thiefislinappropriate due to the
economic definition of cost — that cost represéygsopportunity. To put it another way,

the cost of an intervention (program) represergsvtiue of the resources used had they
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been assigned to their most valuable alternatiesi(Land McEwan 2001). For the
purposes of costing, this value can be determinédio ways. The first is by determining
the replacement cost of the volunteer mediators €uates to the cost of hiring
someone to replace the volunteer mediator, takitgaonsideration that they would
need to possess the same skills as the voluntgerfiarm the mediation. Essentially, this
is the same as looking at the market value of gsydmal mediation services. The second
way to determine the cost value of a volunteer atediis to assess the opportunity cost
that the person incurs by volunteering. In thisec#éise value would be derived from the
person's professional income - the amount of méorgne by volunteering instead of
working.

This thesis recommends using the replacementeaigtermine the value for
volunteer labor. As the UN Handbook on Non-Prafgtitutions in the System of
National Accounts (2003, 70) notes,

Although theoretically desirable for some purposies,opportunity cost

approach is not often used. It makes considerabtstical demands, and

it also has the unfortunate property that the value given activity—an

hour of housecleaning, for example—is dependenherarning potential

of the one performing it—i.e., the cleaning perfedby an investment
banker is more valuable than that performed byeacferk.

Clearly, for community-based mediation prograrhs, majority of which are
comprised of volunteer mediators from a broad spectbf professional backgrounds
(McKinney, Kimsey, Fuller, 1996) the opportunityst@pproach would be inappropriate.
Using the replacement cost approach ensures aanouveate representation of the cost
incurred by the actual program to effect the intation, which is the primary goal of the

cost-utility analysis.
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In almost all cases, this methodology recommendsiding the market value cost
of volunteer mediators. However, there is one diorwhere an evaluator might not
want to use the cost of volunteers. A cost-effertass analysis of a community-based
HIV outreach program (Kahn, Kegeles, et al. 20043ussed the advisability of not
including the cost of volunteers in their analysased on the nature of the volunteer
work being used in that program. Their reasoning that because ultimately the goal of
the program was to engage young, gay men to vauimeheir own community in order
to increase HIV awareness and safe-sex practivesalunteers were actually
beneficiaries of the program. Similarly, there el@ms that the goal of community-
based mediation is to use volunteers from with@irtbwn community to act as
mediators — the point being that mediation, as ams®f promoting peace, is more
effective when done by those from the communitwinch they serve (Sachs 2000). The
end result is that community-based mediation progrbenefit their volunteers by giving
them the tools and ability to foster peace in tb&in lives, both from directly learning
conflict resolution skills and by diffusing thatdwledge to their neighbors.

Unfortunately, the limited number of studies thave looked at the demographics
of mediators in community-based programs tendna fhat the volunteer mediators in
most community-based mediation programs do natcethe target population
(Hairston, 2008; Folger, Della Noce, and Antes,120@edeen and Coy 2003). It
therefore is unlikely that an evaluator will needdeviate from the methodology
proscribed in this thesis.

Facilities. While personnel ingredients may vary widely fronegrogram to

another, ingredients related to use of facilitiesstiikely will not. The reason, of course,
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being that all mediation programs need space togertheir mediations. Furthermore,
space is also required for administrative functjaugh as offices for staff, storage for
case files, training rooms for mediators, etc.

Once all of the ingredients connected to the spageired to deliver the
intervention have been identified, the next step determine their costs. Again, this
thesis recommends using the market value to deterthe cost of most ingredients. This
is especially applicable to these types of ingnetdidecause it is relatively easy to find
the market value for facilities, utilities, mainterce, etc. In many cases, this can be done
by looking at the accounting information for a parar program; however, it is not
advisable to rely solely on this data since it cliean omit costs that would otherwise be
present from an economic standpoint. The evalisdttould be prepared to research the
current market value for costing ingredients wheoeassary.

Materials. Like space requirements, it can safely be surntisatall mediation
programs require certain materials to perform theictions. Ingredients related to
materials will include such things as office supplihardware (e.g. computers, furniture),
and any materials that participants need to furthemselves.

Again, when determining the cost for ingredieiated to materials, it is best to
use the market value for those items. As with tineilocategories, it is likely that some of

this information will be readily available in pr@m accounting data.

Adjudication Programs
As far as identifying and capturing costs for dijation the process is much the

same as for mediation with the exception that i War the most part, be more laborious.
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The difficulty in capturing costs from an adjudioat program is that the costs are
typically embedded within the associated courtesysas a whole. Unlike community
based mediation, which handles only specific tygfesases, adjudication is part of a
system that handles a wide range of cases. As saah, systems do not set aside a
portion of their budget only for those cases thatadso appropriate for mediation —
everything is covered under one total operatinggetd

The challenge for the evaluator is to separate€tisés that are only associated
with cases that would be appropriate for both ntemhaand adjudication. The easiest
way to do this is by either using an experimené&igh involving random assignment or
by following the case matching approach, both oicwlare explained in greater detail in
the following section on measuring effectivenessing either of the two methods, the
evaluator can then apply the ingredients basedbapprto the selected cases. Since the
ingredients approach is a "bottom-up" method thisaNlow the evaluator to determine
the total cost of the intervention by identifyindpat is needed at the case level and
working "up" through the associated costs - faesitpersonnel, materials, etc. - just like
with mediation interventions. The main differensayoing to be that the majority of the

costs involved with adjudication interventions goeng to be shared costs.

Associated and Non-Programmatic Costs

Proponents of mediation often include non-monetasts associated with
traditional adjudication when comparing the cosis benefits of mediation versus the
adversarial system. This thesis intentionally ortitsse costs for two reasons. The first

reason is due to methodology. Unlike a cost-beaefitlysis, a cost utility analysis does
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not seek to capture all possible costs and ber#fagprogram. Instead, cost utility
analysis uses a much narrower scope, looking drdyf@w measures of effectiveness for
a specific outcome; for that reason, the only cthsis need to be captured are those
associated with the actual ability of the progrdfaat the intervention. The second
reason is data legitimacy. Often, the logic beldlaims that mediation avoids some costs
(in this case specifically non-monetary costs Bkeotional trauma) is based on the
assumption that by using adjudication (or any askual process) a person will
automaticallyincur those costs (Susskind, Bush and Folger 1988wever, to date

there is not enough evidence to support the assomibiat adjudication causes these
costs. In reality, the costs that mediation propdsmeescribe (the increased stress,
emotional damage, etc.) are actually costs assaliwith the conflict itself.

It should be noted that there is a field of reslealedicated to monetizing the cost
of conflict, typically at the macro level but theare some studies that attempt to calculate
the cost to a person who is in conflict (see HEEE2 This research, while valuable in
its own right, does not have any bearing on the tyfocost-analysis discussed in this
thesis. Some studies have used the costs assowighecbnflict to illustrate the
beneficial peace-keeping effects of mediation athéroconflict resolution techniques —
by fostering peace those costs are avoided (Sasidd80). However, the focus of this
methodology is not to define the cost of conflimit to define the cost of the

interventions that are being evaluated.
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Determining Attributes to be Measured

Quality of Justice. As mentioned earlier the virtues of mediation hagen
extolled by many; from practitioner to participamd so on, but the challenge for the
field has been to isolate those possible outcomesareful, empirical analysis. For the
most part, the difficulty lies in attempting to auidy outcomes that are inherently
gualitative; for instance, increasing awareneghéncommunity about conflict resolution
is a nice ideal but highly impractical to measuayer 2004). Moreover, and especially
in this context, it is necessary to measure theavaés of mediation with respect to the
alternatives. In this case the comparable outcenséli dispute settlement and so any
additional outcomes to include in an analysis sthatill relate to that goal in some way.

Again, while the potential outcomes of communitgé@d mediation programs are
manifold, for the purposes of determining actuéé@fveness with regards to dispute
resolution any analysis must be selective in itssateration of outcomes. In the 1997
report on community based mediation, McGillis recoemds evaluating mediation
programs against court case proceedings by megdheriquality of justice’ provided
by each alternative. Based on available researdidata, McGillis assesses quality of
justice using three components: “settlement ragputant satisfaction with the process
and outcomes and perceptions of their fairnessdamlitants’ compliance with
settlements.” In a more recent study, Wissler (2@Y2luated civil court connected
mediation programs on: 1.) the quality of the prhoes, 2) the quality of the outcomes,
and 3) the efficiency of the procedures. In manysyaVissler's categories are simply a

re-ordering of McGillis’ quality of justice criteaiwith one exception; the inclusion of
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mediator evaluation (evaluating the actual abityhe mediator during the mediation
process).

This thesis has purposefully excluded using anyuawians that can only be
applied to the mediation process (and this is ackiiégrence between previous studies
and cost-analysis) because they cannot also beedgplcourt adjudication. Both
alternatives in a cost-utility analysis must beleated by the same measures of
effectiveness; thus, considerations of mediatde stynpartiality, respectful treatment,
etc. cannot be used in this type of cost-utilitalgsis. Of course, a CUA that involved
two differentmediationalternatives could, and probably should, includehsattributes.

Therefore, for the purposes of performing a muliidaute cost-utility analysis,
this thesis calls for the adoption of McGillis’ ditya of justice to be used as measures of
effectiveness. Other than their use as a reflectfahe quality of justice of a program,
settlement rate, compliance rate, and satisfatéiogl are three of the most commonly
studied measurements in community based mediagsgarch (see Hedeen, 2010; Caffey
2005, McGillis 1997). As such, the methods for aasihg these attributes are already
familiar to many in the field of community baseddiaion, which should help when
performing a cost-utility analysis.

The other reason this thesis recommends usingtgaéljustice attributes is
simply because there hasn’'t been any kind of gligzussion or study of what should be
considered as measures of effectiveness for a t@d@ogram when performing a cost-
utility analysis. Typically, a cost-utility analygsrelies on the decision maker to provide
the evaluation criteria, which makes sense consigéine CUA is done primarily for the

benefit of the decision maker. In such cases, gugstbn maker selects those attributes

34



that are the most important to him, thus the CUéspnts the most relevant information.
It is certainly feasible that different communitgd®d mediation programs have different
ideas about what should be evaluated in a costywihalysis, and ultimately it would be
difficult to hold one set of criteria above anothEhis thesis, as mentioned before, is
trying to present cost-analysis in a way that iserakin to experimental design, with the
ultimate goal of having this cost-analysis reped&tgdany mediation programs. Thus,
the benefit of having one set of evaluation critddecomes readily apparent for the
purpose of creating eventual meta-analyses.

Note that this thesis encourages discussion on exaattly the best measurements
of effectiveness for community based mediation pots should be. Input from
mediators, academics, court systems, and partissould all be included to provide
the most vibrant discussion possible, but partrcatgention should be paid to those who
actually use community based mediation servicesctRioners and academics may have
ideas about what they believe to be the most inapbdttributes of community based
mediation, but in reality those who chose to usdiaten do so for their own reasons
(Genn 2010).

Although unnecessary for assessing program ct&tside of an experimental
design for evaluating the measures of effectivergelghly encouraged. Shack (2007
p.4) notes,

The most reliable and generalizable results wiltleeved from a

comparison of cases randomly assigned to mediatiom traditional

litigation (or some other comparison group). Rand@signment reduces

the probability of external factors influencing thketcomes, and is the

most valid method for measuring differences betwbercomparison

groups. This method is thus always the most ddsirdlmwever, it is very
difficult to use random assignment in the courtisgi so it is rarely done.
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Unfortunately, Shack is correct in her assessrokttte difficulty in undertaking
a random assignment within the courts; the timeired to prepare and process a
specific group for evaluation would likely leadissues of due process - something the
courts are keen to avoid. However, performing aganative study with random
assignment is not unprecedented (see Andersonia@d@; Clarke, Ellen, McCormick,
1995; Fix and Harter, 1992; Kakalik et al, 1996) @avery effort should be made to
measure the quality of justice using the randongassgent method first.

Nonetheless, realizing the difficulty in using dam assignment and in an effort
to make this analysis as accessible as possildethisis assumes that the evaluator will
not have the ability to use random assignment.félh@ving methodologies for
measuring the effectiveness of mediation and adatidin interventions have been
designed to provide data analysis that is as amcasapossible in lieu of using random
assignment. Unless otherwise specified, this iedpnusing a case "matching” method,
whereby the evaluator looks at the characteristi@scase that will/lhas gone through
adjudication and matches it to a mediated casetivtlsame characteristics.

Ultimately, there is always going to be some degreuncertainty with regard to
the reliability and validity of the gathered dataainy analysis. For this type of analysis in
particular, there are going to be necessary chdmgf@geen evaluations based on their
particular circumstances. Adhering to fundamerntttistical principles and experimental
design as much as possible will help to ensurethtigatisefulness of the analysis remains

strong.
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Settlement. The ability to reach settlements is probably thesthabvious choice
for a measure of the quality of justice becaugedicates the effectiveness of mediation
and adjudication programs are at resolving dispUtes is the essential function of both
interventions and serves as the basis for assesamtérs methodology. The other two
measures of effectiveness, satisfaction ratingcanapliance rate, can only exist within
the presence of a settlement.

Of course, there is some debate about how impiortaching a settlement
actually is in mediation, with one side maintainthgt settlement is the ultimate goal
while the other side purports that the processaeenmportant than the outcome.
Moreover, there is much room for interpretatioriaasas the scope of an agreement or
settlement; a mediated agreement might providafidmmensely comprehensive
resolution or aim for a much smaller goal. In aage; most proponents of mediation see
it as a better alternative to court adjudicationghse the settlements that do come out of
it are superior to handed-down judgments; the g that people who resolve their
own issues are more likely to be satisfied withdb&come (Nicolau 1995).

Arguments aside, settlement rate is still impdrtarassessing the effectiveness of
a community based mediation program. Regardlebswf‘good” a settlement is, if the
mediation program only resolves a handful of itsesachances are as a whole the
program is not very efficient in achieving its gadh any event, the other two measures
of effectiveness in this methodology provide foalenating the inherent quality of the
settlement itself anyway. However, using settlenmate as a measure of effectiveness
still has its own disadvantages; the biggest, tdckccess, is discussed in detail in the

following section.
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A continuing concern in the field of community bdanediation is the relatively
small caseload experienced by many mediation pnagrén his study of North Carolina
mediation programs, Clarke (1992) notes that therna rate for eligible cases for some
programs was as low as 22.8 percent; Wissler (28i82)noted that only a small
percentage of filed cases were referred to mediatiith respect to cost analysis (based
on court caseload reduction), McGillis (1997, 6A}es,

A central difficulty in estimating the impact, ihg, of dispute mediation

centers on court caseloads is the problem of datergwhat proportion

of dispute resolution program cases would haveqeted into the courts

and how far they would have gone in the process.Mery difficult to

determine the amount of court attention that meshatases would
receive without the use of an experimental resedesign.

While studies have shown that there is a rangepfrted caseloads across
mediation programs (McKinney, Kimsey, Fuller, 198&re is still substantial evidence
indicating that mediation programs are underusezbagpared to court adjudication. The
three following points are often cited as the nra@sons for this phenomenon:

1.) Voluntary Nature — Community based mediation iglbfinition a voluntary
process. This essentially means that even if aisaggpropriate for mediation
there is no mechanism in place to ensure thatstthere. A judge may or may
not assign a case to mediation and parties mayagmuot want to use it (see
Genn, 2010). Furthermore, even if a case does geethation the parties are

under no obligation to reach a settlement usingpghacess.

2.) Inertia — in order to show substantial changesunrtcexpenditures mediation

programs would need to take over a large percembtmse cases which are
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currently handled by adjudication. In order to @avdiseconomies of scale, the
court budget would need to be scaled back propwtipto the decreased
caseload. Undoubtedly, “...inertia in the system wlalso mitigate against any
rapid reductions in court system costs in respemseduced court caseloads”
(McGillis 1997, 56).

3.) Awareness — Mediation is not always an option;dugn when it is people might
not take advantage of it because they are not avatét exists. Almost everyone
is familiar with the court system; however, a mimher percentage of the
population is familiar with mediation in generali¢ks, Rosenthal, and Standish,
1991). The situation is further exacerbated byféicethat those in a position to

refer cases to mediation may fail to do so.

Because mediation programs often suffer from k ¢daise, this makes it difficult to
compare their actual effectiveness with other paoty; in this case adjudication. Simply
using the rate of settlement to determine effeogs can be misleading, especially in
instances where the actual number of cases ig/\diffetrent between the two
alternatives. Clearly, a mediation program thablke=s ninety out of a hundred cases is
overall less effective than a court adjudicatiostesn that resolves eight hundred out of a
thousand, even though the mediation program teahyicas a higher success rate.

Under ideal circumstances, an experimental desmrid be used to randomly
assign an equal population to both alternativeshfercourse of the study - this would
help to ensure that the success rate is accurdiegegpect to the magnitude of the

program. However, as already mentioned, it is @hjikhat a cost-utility analysis using
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an experimental design will prove to be a practicaisideration. For that reason, the
methodology in this thesis recommends looking atttital number of settled cases,
rather than the settlement rate alone. Howevastder to do that, the analysis must first

account for the problem of underuse.

Adjusting for Underuse due to Lack of Access

Since looking only at settlement (or success) dats not fully capture the
effectiveness of mediation programs, it is therefoecessary to first account for the
discrepancy in caseload between the two alterrsatiMee reason this has to be done is
due to the fact that court adjudication is, in mostances, the default form of resolution
for conflict. This means that in order to compamether alternative to adjudication it is
necessary to measure them both within the sameeéedgmagnitude.

Now, in order to ensure an equal magnitude withlogtenefit of an experimental
design it becomes necessary to make a few assurap¥i¢hile it is true most cost-
analyses theorists recommend avoiding unnecessamyrgtions as much as possible
(Levin, 2001) it is accepted that there are timaemvthis is unavoidable (Tan-Torres, et
al. 2003). In this instance, it is necessary tegheine the number of cases a mediation
program would receive in a given year given theiaggtion that underuse is not a factor
limiting caseload.

Now, the actual amount of cases any given medigtrogram could handle in a
year is, of course, dependent upon the size amkesuicthat particular program and
available caseload in general (all the cases thatigpossibly be mediated in a particular

jurisdiction). Ultimately, the idea is that modtrfot all) mediation programs can operate
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at a much higher capacity even with their curresatlable resources. Generally speaking,
in order for a program to increase output, assediabsts must also increase — usually in
the form of hiring more staff, expanding facilitiefc. Community based mediation
programs however, due to their typically low caadk can take on more cases
immediately without having to increase costs (Shepp1985). Of course, this might not
always be true and a mediation program could ajréadbperating at maximum

capacity, in which event adjusting for underuse lydae unnecessary.

However, if it is determined that a mediation peog does suffer from underuse,
which according to the research is likely, it ia# necessary to account for the
discrepancy by determining the maximum potentiakt@ad of the program. To that end,
this study has developed a formula that attempt®mee as closely as possible to
determining the potential number of successfullyliaied cases under the assumption
that it is operating at its maximum capacity:

Py,
E=(C—h>XTlCXS

WhereE = Effectiveness (number of cases resolved in g yea
P, = Potential workable hours in a year
Cn= Time in hours to process 1 case
n.= Average number of cases that can be solved amedusly

s = Success Rate

The first step is to determine how much potertimé there is for a given
mediation program to conduct mediations and procasss. For mediation programs,

finding this number can be difficult since not jatbgrams have on-call mediators
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available for a set number of hours. Often, programtead rely on assigning cases to
mediators as they arrive. If a mediation prograsiteaown unique work schedule based
on available resources then that should be uskdrnwise, this formula assumes that
most mediation programs operate on a standard week - meaning that the mediation
program has enough personnel available to workredard work week. Work hours in a
year are either standardized at 2080 hours in ebgsed on a 40 hour workweek with 52
weeks in a year, or slightly lower to account fedéral holidays and sick leave. With the
exception noted above for unique work schedules niethodology calls for using 2080
hours in a year.

Once the potential work hours in a year is esthbtis the next step is to
determine how many cases can be resolved in thatisinof time for any given program.
In order to do this it is necessary to determirgeaterage time it takes to process a case
for a particular program. The most straightforwasy to accomplish this is by looking
at the recorded time (in hours) for each mediates# ©®ver the course of a year - this
includes both cases that reached a settlementasd that did not - and any
administrative hours required in connection witbleease.

It is important to note that only time spent aelyvinvested in a case should be
tracked. Although in reality a case often takesrayltime to complete a large percentage
of this time is empty, meaning that the case existst is not being actively processed.
Courts in particular often schedule dates montrelance, during which time the case
exists in the system but is not being processexsttiyrby the court. The reason why this
time should not be included is because it willfeially inflate the time required to

process as case, which in turn hampers the atnlilgeasure the effectiveness of each
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alternative with respect to settlement rate. Qheehas been done, the final step is to
average the case processing times.

At this point, the potential work hours in a yean be divided by the average
time (in hours) to complete one case, providingritmber of cases a specific mediation
program can process in one year. However, this eumbnaccurate because it

automatically assumes that a mediation progranbodnprocess one case at a time. In
order to remove this assumption, it is necessamutiply the value(?) by the number
h

of cases that can be processed simultaneouslyspgafic program.

Determining how many cases can be processed simoltialy is entirely
dependent on the resources available to the pltimediation program. For each
program there is a finite amount of physical spagslable for conducting mediations
and a limited number of available mediators, as agbther program specific resource
requirements. The only way to ascertain how masgsaan be mediated at the same
time is to assess a program's resources and conmganeo its requirements for
processing a single case. Ultimately, the idehas most (if not all) mediation programs
can operate at a much higher capacity even with ¢herent available resources.
Generally speaking, in order for a program to iaseeoutput, associated costs must also
increase — usually in the form of hiring more staipanding facilities, etc. Community
based mediation programs however, due to theic#lyilow caseloads, can often take
on more cases immediately without having to in@eassts (Sheppard 1985). Of course,
this might not always be the case and a mediatiogram could already be

Now that the total number of potential cases #hatogram could process in a

year has been established the final step is tordete the number of those cases that
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would reach a successful settlement - otherwiséotimeula assumes that every program
would reach a settlement with 100% of their ca$es:emove this assumption, it is only
necessary to multiply the potential caseload bystiezess rate of the mediation program.
This is done much like finding the average timeuregfl to process a case: record the
number of settlements over a given year dividethleytotal number of cases processed
(actually processed, not potential cases).

Multiplying the potential number of cases by thesess rate will provide the
potential number of successful cases - the meadwaectiveness that will be compared
against that of adjudication. In lieu of an expemntal design, this number is intended to
reflect as closely as possible the true effectisertéd a mediation program to resolve
disputes. Essentially, this formula uses threegatto determine the effectiveness of
settling disputes: the current level of resouraeslable to the program, the success rate

of the program, and how quickly the program caolkescases.

Measuring Settlement in Court Adjudication

When assessing a court adjudication programivisiecessary to use this
formula since adjudication does not suffer fronkla€underuse. Moreover, it is unlikely
that a court adjudication program would suffer frarsuccess rate of much less than
100%, since typically in all cases of adjudicatibare is a clear settlement or decision
unless the case itself is dropped. However, it @ incorrect to simply look at how
many cases a court program processed in a yeang do would inflate the actual
number of cases being compared to the mediatiogrgmo. Instead, court cases must be

assessed by type to determine their suitabilityofith programs. As mentioned before,
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the best way to do this is to match adjudicateés&s mediated cases based on their
shared characteristics (Shack 2007). Because ofttiety of cases and differences in
assignment based on the court system being evd|uhteevaluator will need to
determine which cases should be matched baseceorotin criteria or with the help of
an expert consultant. This thesis cannot accourdlfohe variations in case

characteristics and so no attempt to do so is paated into the methodology.

Satisfaction. The second attribute in the CUA analysis is satigia level as
characterized by the quality of justice criterioentioned previously. In terms of
importance, satisfaction with the outcome of a ¢aggobably the most important factor
in determining the utility of mediation and adjuakion alternatives. Certainly,
satisfaction as a metric for evaluating mediatiomgpams is an immensely popular
choice in studies of community based mediation @¢ac2004; McGillis 1997; Shack
2007); most likely because there aren’t many adtieve metrics available, but also
because it highlights one of the main goals of imgah: providing aettersettlement
than court adjudication.

Objectively, it is difficult to measure the inheeffectiveness of a mediated
settlement versus that of an adjudicated settlelmerduse the courts have a guide and
standard, the law, while mediation does not. Thi®isay that court adjudication is only
required to satisfy the law (or at the least séktéecase with respect to the law) and so
litigant perceptions of fairness and satisfactionreot considered relevant to the

effectiveness of the case.
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Mediation on the other hand, does not follow thme guidelines - there is no
predetermined standard to measure the effectiveri¢he settlement against. Because of
this, the majority of mediation programs and ptamters have resorted to gauging
participant satisfaction with mediated cases asdicator of the effectiveness of the
settlement. Satisfaction works as a measuremeaubedt represents the quality of the
settlement with regards to the perceptions of Hréi@pants, the only group that matters
in mediation. If the participants are satisfiedhntieir settlement, then it's an effective
settlement.

Furthermore, while there are other emotional rasicges, such as happiness or
relief, satisfaction, in as much as it can be spresents a more objective analysis of the
outcome of a dispute. For instance, a party ctadtirelief resulting from the outcome
of a settlement simply because the dispute is olewise, a party could feel happiness
because they perceived themselves to have woratigeregardless of the actual effects
of the settlement; in either case, the participgnbt being asked to evaluate the
alternative on the merits of its quality alone. &king the parties to rate their level of
satisfaction with the process, settlement/agreenagt outcome they are actually being
encouraged to examine their satisfaction with tterrzative as a whole.

Considering that numerous studies have lookedtedfaction in so many
different ways (see Conomy and Flagg 2000; Wisddé&2; Shack 2010) it is necessary
for cost-utility analysis to choose only those thig most relevant. This study calls for
measuring participants’ satisfaction in three wagdisfaction with the process as a
whole, satisfaction with the specifics/fairnesshe settlement (if there was one) and

satisfaction with the general outcome of the cBsmnarily, the justification for using
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these three measures of satisfaction is that tteeg@n-limiting in that they can be
applied to both mediation and adjudication. Theey iime other categories of satisfaction
that could be included in a cost utility analysig they still have to meet the inclusion
criteria. This study believes that the three meam@nts of satisfaction mentioned
sufficiently define satisfaction as a measure tdaiveness.

Fortunately, measuring satisfaction is generabjynaple thing to do. In this case,
the methodology does not significantly differ fréhe approached taken by most studies.
Each participant is given a survey to complete imtiately after the end of either their
mediation or court adjudication (see Satisfactianv8y in the Appendix). These surveys
should be given to the participants for each sebatiched mediated and adjudicated
cases for the given duration of the study. Othexwtise surveys should be given to the
participants in the randomly assigned groups ifliagple.

There is no difference in methodology for measysatisfaction between the two
interventions and the method of distribution doesneed to follow a particular rule -
mail-in vs. in-person, for example - as long asdhe a statistically significant sample
size, Shack (2007) recommends a minimum respots®fd5% for mail-in surveys.

Once the data has been collected, all three aetiish ratings need to be added
together for each participant and averaged (tmsbeadone simultaneously, i.e. all
participants scores can be added together ancatreraged) to give the total net average
satisfaction per case. Once all participants havedhe survey for a given program,
those results can likewise be totaled and averemgile the average satisfaction for the

entire program.
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The advantage of using a net satisfaction rasrtbat it acknowledges the ability
for mediation to create a win/win scenario for by allowing for a positive
satisfaction rating from all participants. A netis@ction rating therefore reflects the
effectiveness of a settlement as a whole rather dinading the outcome into separate
units for the perceived winner and loser for easpute. Likewise, a net satisfaction
rating also has the capacity to reflect the pobsitaf a lose/lose outcome wherein each
party was dissatisfied.

Ultimately, since the evaluation is attemptingtanpare the mediation process
with that of adjudication in an effort to determivlich is more effective it would be
inappropriate to look beyond the immediate resfitsach strategy. Hence, this study
does not take into account whether participantstliesatisfied with the outcome of their
case at any point after the initial settlemenesched. While it could be argued that
knowing this information would aid in determiningeteffectiveness of both strategies
there are difficulties that make such a study irapeal. First, it would be incredibly hard
to determine the satisfaction level after the moiasince most mediation programs and
courts do not keep the necessary data. Seconddyyitlikely that a person would later
change their level of satisfaction with a settlemerless the settlement itself has
changed. If a settlement did change it would neessarily be due to the mediation
process or adjudication since enforcement of ¢esedint is not the responsibility of

either strategy.

Compliance. The final attribute in this utility-analysis is cq@irance rate.

Compliance is simply determined by whether theipsuttave followed the terms of their
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settlement (in the event that one was reached)miitle appropriate timeframe. As a
measure of effectiveness, compliance rate indigateability of the intervention to
create durable settlements - settlements that éndiythe conflict.

Historically, data on compliance rate among medratf all types has been
limited, mainly due to a lack of studies but alszdéuse of the ambiguity of their findings
(McGillis 1997). The difficulty with measuring corignce is the length of time required
to do so; the other two attributes, satisfactiot settlement rate, can be determined
relatively quickly — usually immediately after tbase has been heard in court or after the
mediation. Compliance rates can only be determsoedetime after the initial hearing
(for both mediation and adjudication) since mosilesments require some amount of
time in order to take effect.

The methodology in this study requires total coampte rate data for each party
in a settlement; have all parties complied witht@ins. While some studies have looked
also at partial compliance, cases where only ago¢éaige of the parties have complied
with the terms or where not all of the terms hagerbmet, this analysis takes the position
that anything less than total compliance is a fail0The strictness of this compliance
metric is necessary because the analysis seeksasune the effectiveness of the entire
intervention; it would be impractical to divide thbempliance attribute further into

percentages of compliance.
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Collecting Data on Compliance Rates

For the purposes of a utility-analysis obtaininig thata could be very difficult;
however, as a defining attribute for quality oftjas, this data is absolutely necessary.
The ways in which the evaluator will be able toedetine compliance will be determined
by a number of factors, namely; the reporting pes®f the intervention, the nature of
the settlement, and the ability to contact pawi#sr the case has been settled.

The reporting policies of court adjudication anddméon programs will play the
biggest role in determining how compliance dataleawcollected. Many courts require
that some form of reporting is done to ensure tiasettlement of the case is enacted by
the appropriate date; such as in small claims dbarparty is required to furnish a
payment. This data can easily be collected froncthet program being evaluated and
provides the evaluator with a clear and unqueshiendetermination of compliance for a
case.

Mediation programs, on the other hand, differ wydaltheir reporting of
compliance. Sometimes, depending on the caseepavtil be required to submit their
mediated agreement to the referring court or juddmm then may or may not require the
parties to report their compliance at a specifiattdOther mediation programs, however,
require no reporting of compliance and effectivelyse a case after a settlement has been
reached regardless of whether the parties actoathply with the terms of the
agreement. Those mediation programs that workndesm with a respective court
program typically provide better reporting of settlent and compliance among their

cases.
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Owing to the lack of consistency regarding the rapg of compliance by the
programs themselves, it may sometimes be necefssahe evaluator to determine
compliance rate individually. This can only be ddayeasking the parties directly if they
have complied with the terms of their settlementtAat end, this methodology has
developed an example compliance questionnairecitabe given to participants (see
appendix Al). The appropriate time to ask parfitisay have complied with the terms of
their settlement will depend on the nature of #ttlement itself; some settlements will
have timeframes built into them while other setiéens may not require any future

participant action at all. See the appendix fothfer reference on measuring compliance.

Converting Attribute Measurement to a Common Wtiicale

Once the three attributes have been measureadbradternative the next step is
to convert those values to a common utility scéles step is necessary because of the
variance in metrics used for each of the threéoatts. A single value cannot be
obtained from combining three different units ofaserement; the number of settled
cases, the rate of compliance, and the level edffaation among participants. Therefore
it Is necessary to convert the different units elasurement into one common unit of
measurement, in this case, utility.

As mentioned earlier, utility is simply a refleatiof the level of satisfaction a
person receives from a given value of a speciftercon. This is to say, essentially, that
for every value of a given measurement there @rgesponding value of utility. For

instance, an average satisfaction rating of 9@ fiorediation program could equate to a

51



utility value of 85. Once utility has been deteradrfor each attribute then those values
can be combined into a single figure using the ratitibute additive utility function.
There are several different available methods dowerting values to a common
utility scale, ranging in complexity and practi¢galiThe most rigorous methods typically
involve the use of “decision gambles,” which essdiytutilize risk attitudes to
determine utility (see Keeney and Raiffa 1993).sTihiethod basically presents a person
with differing scenarios and asks at what point geason would be indifferent to a
choice between a certain option and a probabilggiteon based on the highest and
lowest values of utility (arbitrarily determined Hye evaluator). Whatever that point is
determines the utility value for that single atiitid of one alternative.
While there are many arguments for using the stahgiamble approach there are also
significant arguments against it. This thesis do#@secommend using the standard
gamble approach for two main reasons:

1. Practicality. Performing even one standard gandkies a significant amount of
time (see Hatush and Skitmore 1998 for an examestandard gamble
process). This methodology calls for determininfitytvalues for hundreds of
cases. Considering the time it will take to deterjust the unconverted values
for each attribute, using this approach would nfaken almost interminably

long study.

2. Accuracy. Usually, multi-attribute utility analyses/olve more than just two
alternatives for consideration. The more alterrtithere are in an analysis, the

greater the need to determine utility for middléuea with accuracy as the
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differences can become very small. Standard ganaipéegood at determining
utility of middle values because they ask the sttidje make a decision based on
the highest value and the lowest value. The metloggan this thesis, however,
is designed around only 2 alternatives, meaningtheae are really only three
values - lowest value (which is the null), the méddalue, and the highest value.
With only one middle value, just the differenceutility between the middle and

the highest is necessary to determine.

Instead of using gambles this thesis advocateprthyrtional scoring approach; the
main advantages of this approach are straightfaimess and ease of use. The basic
principle of proportional scoring is that as théueaof an attribute increases, so does
utility. The actual formula to determine utilitying this approach is:

— q

X
U(x) = a

* 100

l

Where:

U(x) = the utility of the given attribute (of thevegn alternative)

X = the given attribute score (of the given altéine)
a = the lowest attribute score
an = the highest attribute score

As Levin and McEwan (2008, 103) note, “proportiosebring is simply a linear
rescaling of each attribute to a common utilityle¢eEssentially, the proportional
scoring technique gauges stakeholder preferené®uwiiactually soliciting input directly

from stakeholders.
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While simple to apply, some distrust this approdaé to the fact that there is no
actual elicitation from stakeholders with regamgteference; the method just assumes
that value and utility increase proportionally. Thaet is, the methodology proposed in
this thesis only analyzes two alternatives and,mike using standard gambles,
determining utility with proportional scoring issal based on arbitrarily setting the
highest and lowest scores for a given attributeetighest and lowest value of utility.
As one can see, with only two alternatives for eathbute the actual utility value
matters very little; a stakeholder will always m@ethe higher scoring alternative to the
lower.

However, there is a problem with simply assigniaghealternative with either a 1
or a 0 for the respective attribute since thatimision does not allow for any kind of
gradation. Perhaps alternative A has more utibtyattribute 1 than alternative B does,
but it could be by only a very small margin. Inastanalysis, that small margin could
make a huge difference in determining cost-effectess.

The solution is to add a third alternative, a yition, which essentially equates
to a person doing nothing — the option costs ngthimd has no outcome. In effect, the
null option simply serves as a placeholder forltihveest scoring alternative, which in
turn allows one of the other two alternatives lialfie role of a middle value. In this way,
the proportional scoring method can be used tachte the magnitude of the difference
in utility between the two “real” alternatives.

Now, the way that this methodology is structurechnsethat the null alternative
will always score as having the lowest utility {0) every attribute, leaving mediation or

adjudication to score as the alternative havingeeithe highest or middle value.
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Essentially, this results in having to use the propnal scoring method on only one
alternative for each attribute:

] middlevalue — 0
U(middle) = highest — 0 * 100

Ultimately, there will be three utility values feach attribute: 0, 100, and a
middle value somewhere between 0-100. The propwatiecoring technique simply
assumes that utility increases as the value oftabuwe increases. For the purposes of
this methodology, the proportional scoring methe®dbore than adequate. The strength of
more complex methods is in their ability to deterenutility among multiple middle
values; this methodology is only for looking at tadternatives (and the null option) so
there will ever only be one middle value for eatthitaute. This being the case, it is
enough to know that a person will have less utftitythe middle value than they will for
the highest value and more than the lowest (zdiityuThe proportional scoring
function works such that for middle values appraaghhe highest value the difference
in utility becomes negligible; thus, a middle sftsion rating of 90 has almost as much
utility as a satisfaction rating of 100 — to a stlaslder there is not much difference in

preference between total satisfaction and almaat $atisfaction.

Applying Weights to each Attribute

Once utility has been determined for each attribhenext step is to weight each
value with respect to stakeholder importance. Wiaghs simply a measure that ensures
certain attributes reflect their appropriate magphat on the total value of utility for a
given alternative. Essentially, this means thaffithed total value of utility is not the sum

of 100% of the value for each attribute; or, to panother way, weighting is the process
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whereby the total value is assigned a percentagfeeofalue of each attribute. The

mathematical function is:

n
Ai = z W] aij
j—1

Where:

A = Weighted Sum of Total Utility of Alternative i

w; =Relative weight of the importance of criterion

aj =g; is the utility value of alternativd; when it is evaluated in terms of criterion

The idea behind applying weights to utility valiles multi-attribute utility
function is to allow for different levels of stakatler determined importance. The
process of converting attribute values into utiptpvides a numerical reflection of
stakeholder preference for a given value; the m®oé weighting provides a reflection of
stakeholder preference for a given attribute. Berese, this means that stakeholders
prioritize the attributes of a given alternativer, instance, one group of stakeholders
might decide that settlement rate is far more intgrarthan the level of satisfaction. That
being the case, after weighting, the final valuk @amprise a higher percentage of the
utility value for settlement rate than for satigfaw.

Much like determining utility, there are severdfelient approaches for
determining the appropriate weight to attach tdeatribute. This thesis recommends
using the direct method as outlined in Levin andEMan (2004). The direct method

calls for asking stakeholders to determine the @pyaite weights by allocating points
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across the attributes. The methodology in thisishesludes a survey to be given to the
subjects/stakeholders — the survey asks the subjadibcate 100 points across the three
guality of justice attributes, giving the most psito the attribute they find the most
important and the least number of points to thetleaportant.

Once the subject has allocated the 100 points artientiree attributes, those
approximations are then each divided by 100 inmt@ebtain the three importance
weights, which total 1. The final step is to muitithe utility value of each attribute by

its respective importance weight.

Determining the Cost Utility Ratio

Once utility is determined and weighted for ea¢hlatte the final step is to
compile the data and perform the cost-utility rafibis methodology uses the additive
multi-attribute utility function in order to comberthe utility data from each attribute to

make a total measurement of utility for each atiieb This function is expressed as:

m
U(xli "'lxnl) = Z Wi Ui(xi)
i=1

= w, Uy (x1) + wpUsp (x3) + wsUs(x3)
Where
Uy is the overall utility value of alternative x
Wi is the weight of the'l criterion
X; is the 1" alternative

M is the total number of alternatives
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This single value represents the sum of the utftgll the attributes that
comprise both alternatives, which is also an iradireflection of the total effectiveness of
each alternative. The advantage of using one \taluegpresent each alternative is the
ease with which those values can be comparedglainae, anyone can see how much
utility one alternative has with respect to another

Now, the intent of this methodology is to provaleneans by which cost-
effectiveness can be determined for community basediation programs. In order to do
so, the final step in the methodology requires thatsingle utility value for each
alternative be compared with its associated cdsst i€ essentially the same function as
the cost-effectiveness analysis already discussedynly difference being that instead of
a ratio involving a single measure of effectivenss ratio involves multiple

measurements of utility enclosed in a single vallmis, the cost-utility analysis ratio:

is a representation of the cost to raise utilitylljyoint for each alternative; whereas
before the cost-effectiveness ratio representeddbeto raise the effectiveness of a
single measure by 1 point.

Now, as stated earlier with respect to cost-effeaess analysis ratios, the only
time a cost-utility ratio is useful is when eitlre alternative is both more expensive and
more effective than the other or when it is bo#islexpensive and less effective. If the
analysis shows that this is the case, then theutisy ratio will allow the analyst to
determine which alternative is most cost-effectiest-utility-effective by selecting the

ratio with the lowest value; i.e. $25 compared 30 $oer each point of utility).
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Summary

At this point it is prudent to discuss the usevitnich multi-attribute utility
analysis is being used in this methodology andd#segn for which it is traditionally
used. This methodology has attempted to take egistiethods used in both cost analysis
and decision analysis and apply those methodsih@reler to determine actual cost-
effectiveness of community based mediation programso doing, this methodology
omits the overt goal of decision analysis, whichoiprovide information in such a way
that a decision can be made by a decision makditsAit may seem that this distinction
is trivial since this methodology is in fact, atfgting “to reach a decision” with regards
to cost-effectiveness; however, the interpretatibtine data in this case is left to the
analyst, rather than a traditional decision makae difference is that an analyst will
decide that an alternative is cost-effective basaely on a cost-utility/cost-effectiveness
ratio: an alternative with a ratio of $25.00 is maost-effective than an alternative with a
ratio of $25.01 since it is technically less expeas

A decision maker (often a stakeholder in the denisir otherwise representing
stakeholders) will, on the other hand, typicallgide on which alternative is more cost-
effective within a set of additional parametersinctuded in the analysis. These
additional parameters help the decision makerterpnet the data presented in the
analysis based on his specific circumstances.fspamce, a decision maker could be
presented with two alternatives that have quotiehb and 26 respectively. The data
show that alternative A is the most cost-effectiv&25; however, the ratio of alternative

A is 150/6, while the ratio of alternative B is 82T his tells us that while A is
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mathematically more cost-effective than B, B iseality far less expensive than A and
almost just as effective. Subsequently, a decisiaker might be working under strict
budgetary guidelines and as such any alternatsefélis outside of the budget
limitations is disqualified from consideration bgfdult, thus alternative A could be
eliminated even though it is truly more cost-effeetsee Levin and McEwan 2001).

Another example might be that a decision makeresgnted with two
alternatives that only marginally differ from eamter in both cost and effectiveness,
such that the decision maker decides a switch tsoenalternative to another is not worth
the effort such a change would entail.

Ultimately, this methodology can be used for decisanalysis; indeed, the only
additional step required is for a decision to belenand an alternative implemented.
However, this thesis has sought only to develogthodology that can categorically
define cost-effectiveness of community based meigirograms (and incidentally of
adjudication programs as well). The outcome is thistmethodology will produce
results that are mathematically and statisticatiyusate based on selected data only.

Finally, a sensitivity analysis/confidence anadyshould be done to validate the
results of the Cost-Utility Analysis. Completingensitivity analysis in this case is
vitally important due to the nature of the mathaostmodels involved in performing a
multi-attribute utility analysis. Essentially, ans#tivity analysis measures the change in
output of a mathematical model based on the vagigaased by uncertainty of the input
factors. In other words, a sensitivity analysisgmsefully changes the parameters in a
model to illustrate the effects of those changes;changing the utility values in a given

multi-attribute utility function.
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The basic idea behind including a sensitivity gsialin a methodology is that
with any mathematical model there is going to keertbk of some uncertainty. This
uncertainty can come from many sources, some gdesi@s data error, while others can
be less easily understood; such as unforeseeaisleastic events. In any case, this
uncertainty determines the level of confidence ¢atodel has with respect to producing
an output (in this case, the cost-utility ratidjoreover, in the case of the multi-attribute
utility function, even with a high level of confidee, a slight change in what would
appear to be a nominally important weight couldehayrofound effect on the final
output. This occurrence represents the notionib€ality — that a criterion with a small
weight can actually have a greater effect on thal foutcome than a criterion with a
much larger weight. Natural intuition would typilsedind this situation to be the reverse,
S0 conducting these sensitivity analyses can gfitdd surprising and vital results.

For the purposes of this thesis, it is unnecessagy into the technical details of
how to conduct a sensitivity analysis. First, thetimmdology of a sensitivity analysis is
incredibly technical; involving high-powered comeuprocessing for most methods, so
describing such a process would take this thesisdgond its intended scope. Second,
this thesis makes no recommendations regardinghwhethod to use for a sensitivity
analysis, therefore it is unnecessary to delvefartiger in how to perform any specific
one. This thesis does not, however, advise omithegensitivity analysis entirely;
performing a sensitivity analysis, while completx] adds tremendous validity and
robustness to the study.

The execution of a multi-attribute cost-utility dyss is neither simple nor

inexpensive. Compared to some other cost-analiiseapproach is incredibly resource
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intensive, requiring a significant amount of timeddabor to perform. Moreover, the
cost-utility analysis methodology presented in thissis is further modified from the
generalized format so that it can be used speliyfiter community based and court
adjudication programs. As a result, it is unlikéiat anyone other than an expert in cost-
analysis with significant experience with mediatmograms would be able to
successfully complete this type of cost-utility ses.

Consequently, the methodology in this thesis ghoualy be executed in full and
with the strictest attention to making sure thathestep is correct and complete before
beginning the next; otherwise, the entire purpdseeating a superior research
framework is void. It is precisely this methodoltsgggomplexity and rigorousness that
separates it from all other prior attempts at apglgost-analysis to community based
mediation programs.

Lastly, as discussed in chapter two, one of thhgdst challenges to any cost-
analysis of community based mediation programiaddck of credible data.
Quantitative data is essential to performing anyaimathat is both accurate and robust
enough to stand up to intense scrutiny. Wherevssipte, this thesis has attempted to
provide guidance as to how an evaluator shouldogoitacollecting data to ensure that it
meets the standards this methodology requires.t€hsgur will illustrate how this data

is to be used during the execution of a multidattte cost-utility analysis.
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Chapter 4

An lllustration of Cost Utility Analysis with Hypbitical Data

This section is intended to provide an illustratadrihe types of data and results
one should expect when performing a cost utilitglgsis using the methodology above.
The purpose of this hypothetical case is to ilktstthe methodology proposed in this
thesis; how the data should be arrayed and howatapulate it properly to get the
resulting cost-utility ratio.

Due to limitations in available data, the case gtudhis section is entirely
hypothetical. The results, therefore, are not iative of a valid cost utility analysis and
should not be treated as fact. An actual costytinalysis using the methodology
proposed in this thesis would rely entirely on dgdéhered by an evaluator and as such
require significant time and resources to compld&ertheless, every effort has been
taken in this illustration to use data that iseatsk feasible, if not representative, of actual
data one might encounter. The intent of using sgaldata as an example is simply to
further highlight the differences in quality betwmespst-analysis and prior methods.

The hypothetical analysis focuses on a commurased mediation program and

the corresponding county seat (adjudication). Ttaple assumes that a random
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assignment was used to gather participant datatbgerourse of a year and that all cost
data was likewise gathered over the course of a #sah step in the methodology
outlined in chapter 3 will be demonstrated:

1. Determine Costs

2. Evaluate Measures of Effectiveness (Attributes)
a. Success Rate
b. Satisfaction
c. Compliance

Convert to a common Utility Scale

Weight Utility Measures

CUA Ratio

Sensitivity Analysis (omitted)

o g bk~ w

As mentioned earlier, all cost-utility analysedl wf necessity be tailored to the
individual circumstances surrounding their respecsitudy - hence the flexibility of
using the ingredients based approach for detergnicmsts. The following example
details the ingredients that were identified fa thediation program's intervention. Note
that the cost in U.S. dollars reflects the markdue of the ingredients at the time of the

study (2011).

Determining Costs

The following table (Table 1) represents the idgeats used in the hypothetical
cost analysis. For convenience, the ingredients baen categorized by type; for
example, rent and utilities are listed under thellfi@s category. These ingredients
represent the choices of the evaluator, whichisadase follow the recommendations of

the methodology as outlined above. Again, the got capture only those costs that
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apply to the execution of the given interventiohe$e ingredients, therefore, are an
exhaustive list of all costs that are requirededqm the function of the
program/alternative.

Table 1

Cost Ingredients for Community Mediation Programsckl Year 2011

Operating Costsfor 2011

[tem Cost in U.S. Dallars
Facilities

Rent 12,362.00
Utilities 2,960.00
Maintenance 400.00
Sub Total 15,722.00
Operating Materialsand Supplies

General 500.00
Training Materials 300.00
Misc. 50.00
Sub Total 850.00
Per sonnel

Salaries & Benefits 80,000.00
Sub Total 80,000.00
Grant Total $97,422.00

Once the ingredients have been determined, thiestegx is to apply value. Each
ingredient has been assigned a cost value in WIBrsl based on market value. As
mentioned before, using market value as a meaossting is generally advantageous
since it requires less time to determine and easipficable to most ingredients. In this
case, the relevant market price was determineddon ingredient respective to the

previous year, 2012.

65



The next table (Table 2) illustrates costs forddpidication alternative that is
being used in this hypothetical case. The locafto@ajudication) will have its own
corresponding intervention ingredients with theyaifference being that the majority (if
not all) of the costs will be joint costs and sdl Wave to be proportionally allocated as
mentioned previously. For the purposes of this gxanthe costs have already been
allocated to reflect only those costs that arenrecliby the cases that are applicable to
mediation. In reality, this would be a lengthy prss; however, as a distinguishing
feature of this methodology, it is an essential ponent of what makes this a superior
cost-analysis tool.

Table 2

Cost Ingredients for Adjudication Program, Fiscahy 2011

Operating Costsfor 2011

[tem Cost in U.S. Dallars
Facilities

Rent 10,000.00
Utilities 1,500.00
Maintenance 300.00
Sub Total 11,800.00
Operating Materials and Supplies

General 300.00
Training Materials 0.00
Misc. 100.00
Sub Total 400.00
Per sonnel

Salaries & Benefits 125,000.00
Sub Total 125,000.00
Grant Total 137,200.00
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Evaluating Measures of Effectiveness

The next step is to evaluate the measures oftefé@ess for each program. The
methodology in this thesis recommends using anregrpatal design that incorporates
random assignment when evaluating the attributesc alternative in order to provide
the most robust data possible. However, this hygiathl analysis decided to forgo the
use of an experimental design in order to illusttae additional steps required in such a
case, a scenario likely to be encountered in gealit

As per the methodology, this hypothetical analysied quality of justice as the
metric for effectiveness. The following sectiorastrate each component attribute

(settlement rate, satisfaction, and compliance.

Settlement Rate

Against the recommendations of the methodologyhthpothetical case did not
incorporate random assignment in an experimengagdeThus, in order to determine
the settlement rate for the mediation program ai$ wecessary to adjust for underuse.
The hypothetical analysis utilized the formula dethin the above methodology in order
to correctly adjust the data. In this way, the fficast-utility ratio was not skewed due to
differences in scale between the two alternatives.

The first step was to gather data on the averageined time to complete a case
for each alternative. This data was obtained &gking the actual time spent in
mediation or in front of a judge per case for balternatives. Administrative time was
also tracked for each case; again, this is aciual that someone actively worked on the

case, not the entire time a case existed. TheWoitptable (Table 3) illustrates a selected
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sample of the time tracked per each case for thtbaten program in the hypothetical
cost analysis.

Table 3

Case Time in Hours

Case Number Mediation Time/Room Time Administrative Time

06-0124 1.20 1.00
08-0126 1.10 0.10
08-0127 1.30 0.10
08-0128 2.00 0.10
08-0129 4.00 1.00
08-0130 4.00 0.10
Avg Time 2.08 .47
Total Time 2.55

The next step is to determine the average nunflbeases that can be processed
simultaneously. As mentioned before, determining tlumber will require a significant
amount of research and investigation but it wiiharily be based on the available
resources of the alternative being evaluated. dhewing table (table 4) illustrates the
average number of cases that can be processedamenlisly based on available

resources for the hypothetical mediation program:
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Table 4

Number of Cases that can be Processed Simultapdoudediation Program

Mediation # of # of Avg # of # of # of
Program Rooms Mediators Mediators Mediators Simultaneous
available required mediations
Center 1 4 80 10 2 4
Center 2 2 25 4 1 2
Center 3 10 250 40 2 10
Center 4 7 50 8 2 4
Center 5 3 13 2 1 2

The last variable in the formula is success fa&termining success rate is
typically a straightforward process that can beadfairly simply even without the benefit
of an experimental design. In this hypotheticalregke, each case that was previously
tracked for process time was also tracked for ssfaeresolution. The following table
reflects the selected data.

Table 5

Success Rate of Mediation Program

Mediation Intake M ediated Mediation Mediations Success
Program Referral Cases Sessions Resolved Rate
Center 1 565 553 586 511 92%
Center 2 340 300 322 260 87%
Center 3 763 712 739 699 98%
Center 4 135 112 132 95 85%
Center 5 1260 1197 1354 1113 93%

Now that all the variables are accounted for fithe step is to insert them into
the formula to get the adjusted number of succésafies resolved in a year for the

mediation program. Using the data from the hypathéanalysis:
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E=(—h>ch><s
h

WhereE = Effectiveness (number of cases resolved in g yea
P,=2080
C,=2.55
n.=3
s=.92
And the selected date from figures 2.1, 2.2, aB3di2s determined that the number of

resolved cases in a year is:

E = (2080) X 4 X .92
~\2.55 '

E = 3001 potential cases resolved in a year (oattotal of 3262 potential cases).

It is important here to note the contrast betwtherpotential cases resolved in a
year from the actual cases resolved in the same Baaed on the selected data above,
the difference in resolved cases is quite largé;&tual mediations resolved as opposed
to 3001 potential cases resolved. Such a signifiddierence is why it is crucial to adjust
for underuse in mediation programs in the absehea experimental design; otherwise,
the data will be skewed due to differences in sbateveen the two alternatives.

As for the court adjudication program, it was uressary to adjust for lack of
underuse as explained in the methodology. Insteadkvaluator determined which cases
were appropriate (using the case matching appraathjhen recorded the settlement
rate of those cases. Table 6 indicates the datavdeaused for the court adjudication

program.
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Table 6

Data on Court Case Processing for Adjudication

Adjudication #of Intake  # of Cases #of CasesHeard # of Settled
Program Cases Dropped in Court Cases

Month 1 3568 993 2575 2570
Month 2 4226 1101 3125 2951
Month 3 4323 874 3499 3312
Month 4 3103 653 2450 2390
Month 5 2639 712 1927 1915

Level of Satisfaction

Now that number of resolved cases has been detedmihe next step is to
capture the level of participant satisfaction. Agais with the number of cases resolved
in a year, if using an experimental design thipss will be much easier since the
evaluator need only give the participant surveyéualix A) to both the mediated and
adjudicated cases. However, if it is not possiblade an experimental design, then the
methodology will be slightly different.

As already noted, many mediation programs alrésebk their own levels of
participant satisfaction and this data (once vedlifior accuracy and compatibility with
the analysis) can easily be incorporated into théys If there is inadequate data, the
evaluator can gather the data from a statisticadjgificant sample population using the
suggested survey.

The collection of participant satisfaction datanfradjudicated cases will likely prove to
be more difficult if not using an experimental dgsand in most cases will need to rely

on the best judgment of the evaluator to be sutide3fe most important thing to keep
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in mind is that the data being gathered must cowra participants whose cases are
similar - that is to say, cases that are appropf@t mediation. The best way to ensure
this will depend on the particular court that isnigeevaluated and the expertise of the
evaluator. In this hypothetical case, the evaluata courthouse decided beforehand on
which cases would be appropriate for the survegdas case type and judge and
evaluator preference. The following tables reftéet participant data collected from

those surveys.

Table 7

Participant Satisfaction - Mediation Program (ablaid)

Party 1 Party2 Partyl Party 2 Party 1  Party 2

Case Process Process Settlement Settlement Outcome Outcome Total Avg

1 80 50 90 50 85 50
2 75 99 85 78 80 88.5
3 60 85 74 80 67 82.5
4 90 87 50 65 70 76
5 95 79 99 90 97 84.5
6 82 70 98 100 90 85
Avg 80.3 78.3 82.7 77.2 81.5 77.5 79.6
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Table 8

Participant Satisfaction - Adjudication (abbreviite

Partyl Party2 Partyl Party 2 Partyl Party?2

Case Process Process Settlement Settlement Outcome Outcome Total Avg

1 60 30 90 10 85 50

2 55 70 85 20 20 88.5

3 40 80 50 50 67 90

4 90 40 0 80 70 76

5 65 75 99 0 97 70

6 75 45 0 100 90 80

Avg 64.2 56.7 54.0 77.2 71.2 70.75  66.7

Compliance Rate

The final attribute is compliance rate. As mengidrearlier, compliance rate will
likely be the most difficult attribute to measungedto a number of factors that are not
easily surmountable even when using an experimedetgn. In this hypothetical case, a
combination of participant surveys and court resawds used to determine compliance
rates for both alternatives. The time when comgkawas checked was determined by
the guidelines set forth in each settlement. Foseicases that had no required timeline,

compliance was checked one month from the datieeo$éttlement (if one was reached).
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Table 9

Compliance Rate — Mediation

Survey Party 1

Survey Party 2

Case Compliance Partyl Party 2 Party 2 Partyl Total
1 Yes Yes Yes Yes 100%
2 Yes Yes Yes Yes 100%
3 No Yes Yes Yes 0%
4 Yes No Yes Yes 0%
5 Yes Yes Yes Yes 100%
6 Yes Yes Yes Yes 100%
7 Yes Yes Yes Yes 100%
8 Yes Yes Yes No 0%
9 Yes Yes Yes Yes 100%
10 Yes Yes No Yes 0%
60% Avg
Table 10
Compliance Rate - Adjudication
Survey Party 1 Survey Party 2
Case Compliance Partyl Party 2 Party 2 Partyl Total
1 Yes Yes Yes Yes 100%
2 Yes Yes Yes Yes 100%
3 Yes Yes Yes Yes 100%
4 Yes Yes Yes Yes 100%
5 Yes Yes Yes Yes 100%
6 Yes Yes Yes Yes 100%
7 Yes Yes Yes Yes 100%
8 Yes Yes Yes No 0%
9 Yes Yes Yes Yes 100%
10 Yes Yes Yes Yes 100%
90% avg
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Conversion to a Common Utility Scale
Once all of the attributes have been measuredakestep is to convert each to a

common utility scale. To do this, this methodolagyis for using the following formula:

XTE 100

Ulx) =
ap — q

Where:

U(x) = the utility of the given attribute (of thevegn alternative)

X = the given attribute score (of the given altéine)
a = the lowest attribute score
& = the highest attribute score

Using the selected data from above, the formulsapglied to each attribute for
each program to get the correct utility value. tRing raw data gathered for each
attribute:

Table 11

Effectiveness Measures

Attribute Community Based Mediation Court Adjudication Null Value

Settled Cases3001 2570 0
Satisfaction 79.6% 65.7% 0%
Compliance  60% 90% 0%

Next, all of the attributes have been convertéd their unweighted utility values

via the above formula:
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Table 12

Utility Conversion

Attribute Community Based Mediation Court Adjudication Null Value
Case Settlement 85 100 0
Satisfaction level 100 81 0
Compliance Rate 67 100 0

Essentially, this data shows the comparison iityubetween each alternative,
such that a person would have more utility for #@lesment reached by way of court
adjudication than by a mediation program, for ex@midowever, since people might
value one attribute more than another, it is nergse apply weights to each utility

measurement so that utility (personal preferercagcurately presented.

Applying Weights to the Utility Scores

Since it is unlikely that all attributes are ellyiaseful to a person it is necessary
to weight the utility values. This methodology usias direct method outline by Levin
and Levine (2004), which asks participants to @tecl00 points across all attributes in
order of importance.

In this hypothetical analysis, participants froptested cases were asked to
complete the survey; however, depending on theifspanalysis being conducted it
might be necessary to ask different groups fortinpar example, if this analysis was
being done on behalf of decision makers, theirgregfces might be required instead of
actual participants. Furthermore, this can be gtlgnprocess so it may be beneficial to

perform this part a head of time. Figure 13 indisahe averages of the assigned weights
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based on the participant surveys (the weightsach divided by 100 so that the total of

all weights equals 1).

Table 13

Utility Weights

Attribute Assigned Weight
Case Settlement .25
Satisfaction level .45
Compliance Rate .30

The next step is to apply these weights to tHayutialues for each attribute by

multiplying them together as seen in figure 14.

Table 14

Applying Weights to Attributes

Alternative A: Community Based Mediation

Attribute Utility Weight Weighted Utility
Case Settlement 100 .25 21.25
Satisfaction Level 100 45 45
Compliance Rate 67 .30 20.1

Alternative B: Court Adjudication

Attribute Utility Weight Weighted Utility
Case Settlement 86 .25 25
Satisfaction Level 81 45 36.45
Compliance Rate 100 .30 30
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Multi-attribute Cost-Utility Ratio

The last step is to divide the cost of each alterady its respective total utility
value (done by adding all of the weighted attributibty values for each alternative).
The final ratio, cost divided by utility, shows tbest per point of utility gained as seen in

figure 6.

Table 15

Cost-Utility Ratio

Alternative Cost Total Weighted Utility CU Ratio

CBM 97,422.00 86.35 1128.00
Courts 137,200.00 91.45 1500.00
Difference 372.00

In this hypothetical case the cost-utility ratimw/s that Alternative B, court
adjudication, is more cost-effective than AltermatA, the community based mediation
program, by a margin of $409.00 per unit of utitigined. While the mediation program
had overall higher utility than adjudication, th&eatence in utility was not enough to
outweigh the cost of the mediation program compévenbst of the cost of court

adjudication.

Summary
The above hypothetical case is meant to illusttegevays in which data must be
gathered and analyzed to provide an accurate afdlw®st-utility analysis. The ideal

multi-attribute cost-utility analysis will incorpate experimental design, utilizing random
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assignment and a sensitivity analysis to ensuteliedindings are accurate. However, as
mentioned previously in the section on methodology,every analysis will be the same;
available resources, logistics, and levels of coatpen will undoubtedly vary between
programs. This means that in those cases whereiegrgal design is not possible every
step must be taken to ensure that the data idastras possible.

As for the data itself, its uses are manifold. Thati-attribute cost-analysis
approach not only provides a final ratio and ardgfie value on effectiveness, but also
information on a variety of subjects of interesthe field of community based
mediation. Mediation programs will undoubtedly bigrfeom analyzing their own
practices through such analyses by seeing justdifaetive their interventions are at
resolving conflict. Moreover, those programs cantmake informed decisions on what
areas need improvement relative to the cost amdiress available.

Ultimately, once enough cost-utility analyses avadal trends will begin to
emerge that may have gone unnoticed before; ftange, maybe community based
mediation has a high rate of success but a lowafatempliance. As far as costs are
concerned, studies could finally look at the amaifresources mediation programs have
in comparison to the effectiveness of their respitgentially giving community based
mediation programs critical support for funding.

As stated earlier in this thesis, cost-analysatisol for decision making; it is
designed to provide a policy maker with quanti@atilata that can be directly compared
and evaluated based on numerical advantage. Tipegriof this thesis, however, is not
to suggest simply another field to which cost-asialgould be applied for the purpose of

decision making. The cost-utility ratio by itsetopides very little practical data for the
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purposes of research; it is simply a number atéhtben alternative, but the data behind
that number would be invaluable to the field of coumity based mediation research. At
a glance, one can easily see why a certain mediptimgram presented a specific cost-
utility ratio; perhaps costs were extraordinariighy or the compliance rate was too low.
With that information, mediation programs couldiasly work on the areas needed to

make them cost-effective if they are not, or evemencost-effective if they are.
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Chapter 5
Summary and Conclusion

The field of conflict resolution faces the chalierof providing research that
addresses the economic impact of its various progir®ne area in the field, community
based mediation, is the focus of this thesis. K al@osen for two reasons: 1.) of the many
subfields of conflict resolution, community baseddiation has the smallest amount of
available research on the subject and 2.) at time $ane, it could potentially have one of
the largest economic impacts. Certainly, as teediure has shown, there is a push to
provide concrete evidence of the effectivenessoiraunity based mediation programs,
especially with regards to traditional court adgadion.

However, the literature has also shown that thesteidies to-date on the cost-
effectiveness of community-based mediation prograradacking in both scope and
accuracy; producing results that fail to provideoanprehensive look at the true
effectiveness of these programs in providing qualitjustice for their participants.

The solution, as presented in this thesis, iditizeltraditional methods of cost-
analysis, specifically multi-attribute utility anyals, in a novel approach to compare the

effectiveness of community based mediation prograintike many of the
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methodologies that have been used before, thi®appiprovides a comparison between
community based mediation and court adjudicatiomieyasuring both alternatives on
their effectiveness to provide quality of justidée programs’ ability to provide quality
of justice is further defined by the three attrémitvhich comprise the total outcome for
each alternative: settlement, compliance, andfaatien. Through the use of multi-
attribute utility theory, the methodology in thieesis is able to combine those disparate
measures of effectiveness and combine them intcomprehensive measure of utility,

effectively providing a single look at the totalst@ffectiveness of each program

Further Considerations

Does every cost utility application to communitydiaion require comparisons
to traditional adjudication? What if it is impolsld to get that data or if there is neither
time nor resources to carry it out? Part of the@eavhy a methodology involving cost-
utility analysis was used in this thesis is becaussjuires a comparison for the program
being measured. Comparison studies are vital garebling cost-effectiveness for
conflict resolution programs because without thegarison it is impossible to
accurately judge the effectiveness of the progtdaw can one decide if a program is
effective without a base to measure from?

Moreover, this methodology was developed in respda claims that community
based mediation is more cost-effective than trawéti court adjudication. There is
absolutely no way that a claim of that type cawvhlelated without performing a
comparison study of the two programs; the reasarglibat cost-effectiveness does not

matter if there is not an alternative availablégh#re is no other option to achieve the
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same result, then cost-effectiveness only existsmmch as an artificial measurement is
created, which is, of course, useless for resedituls.is why non-comparison studies that
have attempted to look at the cost-effectivenesoofmunity based mediation programs
are pointless — simply knowing the cost per casaforogram or the average satisfaction
rating does not provide any insight as to whethes¢ values are good or bad.

Now, in situations where it is impossible or imgreal to do a comparison of
community based mediation and court adjudicatiorafy other alternative program) the
answer is simple; do not attempt to perform a matltibute cost utility analysis. There
are other cost-analyses that can be performedpensdfit analysis in particular, but it is
meaningless to attempt a multi-attribute utilityabysis without at least two alternatives;
it is specifically designed to be performed thaywa

Of course, it is possible to apply the same casalyesis principles to a study of a
community based mediation program and then attéong@mpare those results with
other studies that have been done on court adjimiica meta-analysis always has value;
however, it is not advised to attempt to performaatual cost-utility analysis in this way.
Only when it is impossible to use experimental geshould an analyst then attempt to
match case data from a court adjudication progk&inle performing a multi-attribute
cost-utility analysis in this way is acceptables tiesults are less reliable.

What is the most important step in applying thétnadtribute cost utility
approach, or the most important ingredient? Sada@mployees cost more money than
volunteers, but they may be more effective thamntaers -- how is this accounted for?
There are two main sources of data that go inttopaing a multi-attribute cost utility

analysis; measures of effectiveness and cost iregresd The most important step in the
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entire methodology is to determine what measuregfettiveness and cost ingredients to
include in the analysis.

The approach in this thesis advocates using meastiedfectiveness based on
the quality of justice metric; namely satisfactrating, successful case resolution, and
compliance. While other attributes can be subsiitutr added to the three presented in
this thesis, it is essential to make sure thatelsasne attributes are applied to the
alternative as well.

Unfortunately, determining costs when applying¢bst-utility approach is not as
simple as determining the attributes. The mainaliffy is separating the actual costs to
deliver the intervention from budgetary/accountiogts. An example of this would be
assuming that a program’s annual budget constitb&e®otal cost of the intervention. If
this were the case, then one would not includedts¢ of volunteer mediators for a
community based program. However, this line ofkhig is incorrect for a number of
reasons.

Firstly, even though volunteers are not salarieéléd is still a cost involved in
using them. This is actually represented in whatlked the opportunity cost, whereby
the volunteer forgoes the next best alternativettiey could pursue while mediating.
Essentially, this means that it actually costsvblenteer the money they could have
made had they provided the service elsewhere. Bite Wmay seem on the surface that
because community based programs use volunteegsithst by necessity cost less than
court adjudication, this is not true. If there warevolunteers, for instance, it would be

necessary to pay someone to perform the mediation.
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Secondly, lawyers are not comparable with medsatbinis is important because
often attorneys are compared to volunteer mediataerms of cost. However, it is not
always necessary to have a lawyer in order to vesmdispute using court adjudication;
therefore, attorney’s fees should not automatidadlyncluded in the cost of
administering the intervention. Only when it is esgary to the resolution of the dispute
should attorney’s fees be included. Otherwise, ateds are closer to judges or court
administrative staff than they are to attorneyseithose are the positions that are
required to deliver the intervention.

What is new about this approach? Is it an old ittt is to be newly applied to
mediation? Or, is it a new idea to be applied ammation effectiveness? The
methodology presented in this thesis is in itsetfannew approach to cost analysis;
however, multi-attribute cost utility analysis hasver been applied to the evaluation of
community based mediation programs before. Subsgiguénis approach differs in
several important ways.

First, this methodology requires the use expertalatesign, which is missing
from almost all cost analysis research on commuraged mediation. The vast majority
of studies that have looked at cost-effectiven@s® lused retroactive data or data
collected in a generalized form over a period witi Very few, if any, studies looking at
cost-effectiveness have used a controlled expetahdasign where the cases were pre-
selected for comparison with another group. Ultehatstudies using a non-experimental
design approach end up with results that are higaiiable, difficult to replicate, and

subject to a high degree of uncertainty. The apgraa this thesis avoids those issues by
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using experimental design and incorporating a seitgtanalysis as an added
precaution.

The second difference with this methodology ig tia only does it look at the
effectiveness of community based mediation progrdmasit does so with respect for the
utility of those measurements. This means thaeatsdf just presenting data on a
measurement like satisfaction rating, the analgsaso illustrating the amount of utility
a person has for that particular measurement etefeness. This is what allows a multi-
attribute cost-utility analysis to simultaneoushalyze multiple and incompatible
measures of effectiveness.

In the end, it is the ability to combine separagasures of effectiveness into one
cohesive result that really separates this metloggdirom those previous. The cost-
utility ratio is a representation of the effectiess of arentire program taking into
account all of the measures of effectiveness asrélate to the program as a whole. This
means that the results of the analysis are mongratety described as the effectiveness of
the program based on the utility derived from eaithbute, based on the initial
measurement of each attribute.

Why isn't a real analysis included--why just a dijyetical case? Does that
demonstrate its difficulty in application? Perfangan actual multi-attribute cost utility
analysis was initially considered for this thesisyever, it quickly became apparent that
simply developing the methodology was challengingugh. It would have been a
massive undertaking to develop the methodologythed attempt to set up a comparison
study with a community based mediation programa@rdesponding court adjudication

program. As noted in the thesis, the actual aralyen take upwards of a year to
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complete and is not intended to be performed bgglesperson (although it is certainly
possible to do so).

Nonetheless, the actual multi-attribute costtytdinalysis is not inherently
difficult to perform; it just requires ample timadirigorous data collection. Perhaps the
most challenging part is setting up the comparsady groups with the mediation and
adjudication programs; but again, this is entiddypendent on the specific circumstances
of the particular study. Ultimately, it is the vdact that the multi-attribute cost utility
analysis requires so much data to complete thatiglgs its value. This one analysis can
provide a wealth of information and research on ainb®e most sorely lacking areas of

the entire field of mediation.

Social Need for Cost Utility Analysis

With so many community based mediation centersmglgn outside funding
from donors, grants, and government agenciesniperative that these programs
provide concrete evidence of their effectivenessrl economic climate that is
increasingly forcing organizations to limit thepending, community based mediation
programs need to make the case that they are wWwttost; advocacy is no longer
enough. Multi-attribute utility analysis is the tdbat will allow those on the outside to
look in and see the promise of community based atied.

The appeal is simple; at a glance stakeholdergslacdion makers can compare
community based mediation programs with a curnetetrvention (most likely court
adjudication) and make an informed decision astichvwould better meet their goals. If

community based mediation is a superior form opudlis resolution, then multi-attribute
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utility analysis is the only way to prove it. Nchet methodology can simultaneously
compare separate measures of effectiveness aldhdheicost of the program to present
such clear and comprehensive results.

Furthermore, multi-attribute utility cost analyssthe only approach to meet the
requirements of academics in the field themselpe®iding a comparative,
experimentally designed methodology that addreskbes$ the shortcomings of the
studies that have preceded it, going all the wank ba McGillis' (1997, 58) assessment
that "Additional rigorous studies comparing comntymnediation programs with court
case processing are needed to further understarmbthparative effectiveness in
addressing disputant needs and resolving conflidtilti-attribute utility analysis is
therefore a tool valuable not only to those ondtiside looking in, but to those already

in the field of community mediation as well.

Limitations of the Approach

Although the methodology presented in this thegengpts to ensure the highest
degree of accuracy possible there still some limoma with this approach. Part of the
issue stems from the nature of cost-analysis jteglile the actual field of mediation
presents its own challenges to research effortdoUlbptedly, this methodology calls for a
cost-utility analysis that will be both time-consimgn and difficult to perform. As already
noted, random assignment studies are notoriouflgudt to undertake when the courts
are involved and evaluating compliance rates takesnimum of three to six months to
complete. Furthermore, community based mediatiotecs and programs, while getting

better about recording data and keeping recortisn afo not have on hand all of the
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information necessary to complete a cost-analy$is means that the majority of the
burden will fall on the evaluator to not only aradythe data, but gather it as well.

Because of this, it is not hard to imagine that 8mmunity based mediation
centers, with their limited budgets and staff, vebuhdertake it upon themselves to
perform a cost-analysis. Instead, the courts aadatal governments that they support
should endeavor to apply cost utility analyses&rtown mediation programs. Courts
have much to gain by discovering the true costetiffeness of their programs, not the
least of which being the potential to save sigaificcosts.

Cost analysis, although a valuable economic tedérgely based on evaluator
perspective. This means that the final result cdst analysis, in large part, reflects the
assumptions of the analyst as well as the actual aese assumptions are made during
multiple stages of the analysis, ranging from wdwst ingredients to include to the
approach used to determine utility scores. Thuagube same data, two different
analysts could produce two different results.

Although every care has been taken in this metloggdo reduce the number of
assumptions made some are, unfortunately, ineeitdiblis means that any multi-
attribute cost-utility analysis will have some degof uncertainty and produce results
that are never 100% accurate. Regrettably, theve igay to completely eliminate the
uncertainty in cost-analysis; the best that caddree is to minimize the uncertainty as
much as possible and verify that it is within adeége limits via sensitivity analysis.

First and foremost a mediation program is diffi¢olevaluate because in some
cases the final outcome of an intervention may peedesults that are difficult to

guantify. For example, mediators will often clainat simply because mediation did not
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result in an agreement between the parties it doesan that the mediation failed
(Gibson 1999). In some approaches, particulartyansformative mediation, the
outcome is barely relevant in comparison with wthatparties are able to take from the
process itself (Bush and Folger 2004). Such intdadenefits include an increased
awareness and understanding of conflict in germradstering compassion and empathy
within a community (Mayer 2004).

These goals, while just as worthy of considerafisrany others, nonetheless make
empirical analysis uncommonly difficult due to thigh level of subjectivity involved in
evaluating them. While ample qualitative data carmmbtained from such methods as
participant surveys and focus groups these date lvaited use in evaluating the overall
effectiveness of conflict resolution programs. Muwer, it is difficult to understand
exactly what kind of effect something like “incredsawareness and understanding of
conflict” has in reality. Does it mean that there gewer incidences of violence in a
community? Or that diplomatic options will be chegeore frequently over armed
conflict? Furthermore, there is evidence that theseefits of mediation often touted by
proponents rarely factor in to participants’ demisto try it anyway (Genn 2010). This
leaves any evaluation attempt in doubt as to wihaidlsl actually be evaluated; the

process or the outcome.
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Appendix
The following surveys are to be administered $yndicated per their individual
instructions. In most cases, this means providnegsurvey either immediately after the
end of the last mediated session or immediatelgreainless otherwise noted. These
surveys are to be given out only to the groupsblsted by the experimental design.
Compliance Survey
This survey is to be given out to the participasfteach case selected in the
analysis at a period of three months and then agasix months. If the analysis is
looking at data collected over the period of a y#an increase the time to six months
and twelve months respectively.
Interim Compliance
1.) Up to this point, have you complied fully with &éirms of the settlement?
a. Yes Db.No
2.) Up to this point, has the other party compliedyfwlith all the terms of the
settlement?

a. Yes b. No

3.) Up to this point, have you complied only partiaNith any/all terms of the
settlement?

a. Yes Db.No
4.) Up to this point, has the other party complied guaytially with any/all terms of
the settlement?
a. Yes Db.No

5.) Up to this point, have you never complied withtalims of the settlement?
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a. Yes b.No
6.) Up to this point, has the other party never conapliéth all terms of the settlement?

*Note that the cost-utility analysis in this metlobaly is looking only at full compliance
rate as an attribute/measure of effectivenessugls, only the first question in each
survey is truly necessary for fulfilling the reqaiment of effectiveness data. However,

other studies may want to provide for this inforioat

Satisfaction Survey
This survey is to be given out directly after thsalution of a case. If the case is

not resolved, or there is no formal resolutionntkiee survey is to be given out
immediately following the last mediated or adjudezhsession or as close to that time as
possible.
Participant Satisfaction Survey

1. Areyouaplaintiff _ oradefendant __ ?

2. Did you reach a settlement in your dispute

a. Yes b. No

For the following questions please indicate youeament with the statement by circling
the corresponding point on the line: a value ofjdats complete disagreement, 5 equals
neither agreeing nor disagreeing, and 10 equalpletenagreement.
For statement 4, indicate on the line only if yatually reached a settlement of your
dispute.

3. | was satisfied with the mediation process as al@&ho
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4. | was satisfied with the settlement reached in dspute (if applicable)

5. | was satisfied with the outcome of this mediation

Weights Survey
Importance Weights Survey

This survey is to be administered to participdr@®re their case is adjudicated or
mediated. The survey should not be overly explaasetb avoid influencing the
participants' selection based on what might begreed as the program's view of the

"correct" choice.

Please indicate importance by allocating pointstarh category out of a total pool of
100 points. The sum of the points for all threeegaties should be equal to 100. The

category of greatest importance to you should hiagdighest number of points, the least
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important the lowest number of points. If all thesgegories are of equal importance to
you please allocate 33 points for each.

Please read through all three categories firstrbedtiocating points.

1. Satisfaction with the outcome of the case
Description: How important is it to you that yoleaompletely satisfied with
the outcome of your dispute? In other words, howartant is it to you that
the outcome reached as a result of mediation/acijtidn satisfies your
requirements for a successful resolution?
Score

2. Settlement Rate
Description: How important is it to you that yowaoh a settlement as a result
from mediation/adjudication? Note that this doesindude the
comprehensiveness of the settlement or your setiigfawith it, only that one
is reached.
Score

3. Compliance Rate
Description: How important is it to you that boildes of the dispute comply
with the terms of a settlement if one is reachedmiance, in this sense,
refers to each side of the dispute honoring théstetagreement completely
and for as long as is required.

Score
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