
Price Competition and the Role of Rate Bureaus
in the Motor Carrier Industry*

A. DANIEL O'NEAL* *

The trucking industry has experienced phenomenal growth since the
enactment of the Motor Carrier Act in 19351 and the passage of the Reed-
Bulwinkle Act in 1948.2 In 1947 the industry earned freight revenues of
$2.2 billion; by 1975, that figure had increased to $21 billion. By 1976
intercity trucking (excluding private carriage) accounted for $56 billion out
of $98 billion earned by all intercity freight carriers. Investment in trailers in
1947 was $2.8 billion; by 1975 that had increased to $41.8 billion.3

The trucking industry's dramatic rise from an adventurous band of one-
truck companies in the 1 930's to its present prominent status and the con-
tribution of that industry to the nation bears witness to the environment
within which the industry has functioned. Regulation has been a major part
of that environment. The swift growth of the industry also suggests that
yesterday's solutions may not fit today's problems.

Indeed, we have evidence that the trucking industry has grown so fast
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* Chairman, Interstate Commerce Commission.
1. Motor Carrier Act of 1935, ch. 498, 49 Stat. 543 (originally codified at 49 U.S.C.

§§ 301-327; now codified in scattered sections of 49 U.S.C.).
2. Reed-Bulwinkle Act, Pub. L. No. 80-662, 62 Stat. 472 (1948) (codified at 49 U.S.C.A.

§ 10706 (West Supp. 1979)).
3. TRANSPORTATION Ass'N OF AMERICA, TRANSPORTATION FACTS AND TRENDS 28 (14th ed.,
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that the changes in the regulatory system have not completely kept up. The
sale on July 9, 1976, of the operating certificates of two affiliated bankrupt
motor carriers-Eastern Freightways and Associated Transport-for $20.5
million dramatized the high market value of many certificates today.4 It

indicates that the obligations imposed upon the industry-the duty to pro-
vide common carrier service-at present do not appear to constitute an
economic burden to the industry commensurate with the economic benefits
it receives from limited entry and antitrust immunity for collective ratemak-
ing.

We need either to assert more forcefully the common carrier responsi-
bilities of the industry or to reduce the economic benefits of regulation. We
need to achieve a better balance of the two. Our legislative mandate sup-
ports that approach. The Interstate Commerce Act 5 provides for a system
whereby resources in the trucking industry are allocated not only in re-
sponse to market forces but. also in part pursuant to the judgment of a
group of people appointed by the President, confirmed by the Senate, and
charged with responsibility of assuring that this vital industry operates in the
public interest. These people have historically discharged their responsibili-
ties in the light of broad consideration of social policy, including-but not
limited to-purely economic factors.

The specific means which the Commission may pursue to keep regula-
tion current with the present needs of the public deserve mention. Limited
entry and collective ratemaking provide the industry with a measure of pro-
tection from pure competition, 6 although a measure of competition-in the
form of the entry each year of new carriers into the industry, the entry of
existing carriers into new markets, and the exercise by the carriers of their
right of independent action to set rates individually-has always existed in
the motor carrier industry.

The basic premise of surface transportation regulation is that some re-
straints were placed on competition in transportation so that competition
could flourish among non-transportation businesses, individuals and com-
munities throughout the country. We are currently examining whether the
restraints should be loosened in the motor carrier industry. As you know, a
Staff Task Force has presented the Commission with a list of 39 recom-
mendations to liberalize motor carrier entry and to streamline the Commis-

4. Eastern Associated is not the only example of a certificate being sold for a great deal of
money; the situation is widespread, a subject of an ongoing Commission analysis, and a matter of
serious concern.

5. 49 U.S.C.A. §§ 10101-11916 (West. Supp. 1979).
6. It is important to note that for purposes of this analysis we are contrasting the existing

system with "pure" competition-which in theory would drive prices down to long run marginal
cost. However, the market is an imperfect mechanism, and we do not have sufficient knowledge to
be able to say whether or to what extent the prices resulting from the operation of market forces in
the trucking industry would tend toward long run marginal costs.
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sion's regulatory procedures. One of these recommendations-which I
discussed in my testimony in October-is now a rulemaking proceeding.
On February 8, 1978, the Commission voted to approve its Notice of Pro-
posed Rulemaking and Order in Ex Parte No. MC-1 16, Consideration of
Rates in Operating Rights Application Proceedings .7 In that rulemaking we
will be considering the feasibility of authorizing entry into the motor carrier
industry based on the commitment to publish and maintain lower rates.
This is a concept with substantial implications for the future of competition
and regulation in the motor carrier industry, and we will give it our closest
attention.

The Commission's Task Force made a number of other recommenda-
tions which, if adopted, would ease entry into the industry. We are moving
ahead on these recommendations, and I hope we have action on many of
them completed by later this year.

The Commission's actions in the area of motor carrier entry are not
limited to the Task Force recommendations. As we noted in open confer-
ence on February 21,1978, we are looking for a test case to review current
restrictions placed on contract carriers, and at the conference on January
17, 1978, we took up the subject of limitations placed on private carriage.
And in its adjudications of individual cases, the Commission has taken
some substantial steps. For example, in Toto Purchasing & Supply Co.,
Common Carrier Application, 8 decided March 10, 1978, the Commission
struck down a 40-year-old prohibition against granting operating authority
to private carriers.

The Commission is also reevaluating its regulations concerning motor
carrier rate bureaus. Last October I noted that the Commission would con-
sider whether or not the 4-R Act's 9 new-raTe bureau regulations for railroads
should be applied to motor carriers. On December 30, 1977, the Commis-
sion instituted a rulemaking proceeding in Ex Parte No. 297 (Sub-No. 3),
Modified Terms and Conditions for Approval of Collective Ratemaking
Agreements Under Section 5a of the Interstate Commerce Act.' 0 There
we will consider whether the Commission should (and whether we can) ap-
ply the 4-R Act's prohibition against bureau members voting on single line
rates or interline rates in which they do not participate, and the 4-R Act's
ban on bureau protests of the filings of non-member carriers, to the motor
carrier industry.

Now that the Fourth Circuit Court of Appeals has upheld the Commis-
sion's order in Ex Parte No. 297, we have set a schedule to review all the

7. 43 Fed. Reg. 7675 (1978) (to be codified in 49 C.FR. ch. X).
8. 128 M.C.C. 873 (1978).
9. Railroad Revitalization and Regulatory Reform Act of 1976, 45 U.S.C. § 801 (11976).

10. 43 Fed. Reg. 1809 (1978) (to be codified in 49 C.F.R. part 1331).
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motor carrier industry's outstanding rate agreements in the light of the new
Ex Parte No. 297 requirements, and the National Transportation Policy.

These are some of the actions which would increase competition and
strengthen the impact of market forces in the trucking industry. We feel that
as the trucking industry has grown, it needs protection from these forces
less than it did during the period of its growth to its present level of maturity.

But we also feel just as strongly that increased reliance on the market
is not the only course of action which we should pursue to assure the con-
tinued operation of this industry in the public interest. The Interstate Com-
merce Act-and the tradition of common carriage upon which it is
based--allocates resources on the basis of considerations which differ
somewhat from those dictated by the market. Common carriage imposes
social responsibilities on carriers, and establishes pricing patterns based on
social decisions which can be fairly debated but should not be dismissed
out of hand. It requires that whoever holds himself out as a common carrier
provide service within the scope of his authority on reasonably equitable
terms to all comers.

A key element in this system of government enforcement of common
carrier obligations is the prevention of unjust discrimination by carriers
among shippers and among communities. Congress felt sufficiently strong
about this issue, that, while it gave the railroads substantial ratemaking free-
dom under the 4-R Act, it kept intact the Commission's authority to police
unjust discrimination and undue preference and prejudice.

The marketplace allocates resources without regard to popular notions
of equity. In a pure market system, without any economic regulation, a
large and powerful shipper could obtain price concessions and preferential
service which carriers would not make to smaller shippers. By establishing
a system of regulated collective ratemaking, Congress has provided a
means by which individual carriers may resist the pressure of powerful indi-
vidual shippers to establish lower rates on their behalf. 1 '

This is not to say that the existing system offers complete protection to

1 . Mr. Shenefield took note of the anti-discrimination function of the current regulatory sys-
tem, albeit in a rather backhand way, in his testimony before the Subcommittee last October. He
noted, "Finally, it might be asked, if the system is so bad, why aren't the shippers screaming for
relief? After all, they deal directly with the trucking industry, paying those inflated rates. One short
answer is that many shippers are more interested in seeing that their competitor doesn't get a better
rate than they are in the level of the rate. In other words equal rates are more important to many
shippers than lower rates." Mr. Shenefield suggests that lower rates are better than equal rates.
Perhaps from a purely antitrust viewpoint that is so. But American society has also favored dispers-
ing economic power among a large number of firms, even where that means foregoing some price
reductions which could result from allowing large firms to exploit their scale economies. Total
deregulation in the trucking industry would mean one less protection which small shippers have
against the economic power of their larger brethren. Perhaps lower consumer prices (if they do in
fact occur and continue) would justify that action; perhaps not.

312 [Vol. 10

4

Transportation Law Journal, Vol. 10 [1978], Iss. 2, Art. 9

https://digitalcommons.du.edu/tlj/vol10/iss2/9



Price Competition

small shippers. The really big shippers have established sophisticated
physical distribution systems employing private carriage and thus haul their
own products effectively at cost. Independent actions allow some shippers
to exert power on certain carriers, though the fact that the rates are subject
to shipper protest and usually are not published to apply specifically to one
shipper minimizes the potential for discrimination.

I do not suggest that the Commission should-or could-regulate mo-
tor carrier rates so as to equalize the price of motor carrier service among
all shippers and among all communities. There is a limit to the extent to
which we should go in foregoing real economic benefits in order to serve
social ends. This is an area where intelligent tradeoffs must be made.

Perhaps when all is said and done, the American public will prefer to
take its chances with the potential for increased concentration of economic
power among shippers and carriers created by deregulation in its desire to
pocket whatever reduction in consumer prices the development of market
competition would yield. If the public makes that decision on the basis of
reliable information and following an enlightened discussion of the issue, so
be it. The point to be noted is that change brings both benefits and draw-
backs, and a major drawback of increased competition is the increased
potential for discrimination.

The potential for discrimination among shippers carries the threat of
increased economic concentration. The potential for discrimination among
communities carries the potential for adverse economic and social conse-
quences for the communities which would be subject to discrimination-
and, of course, benefits for those communities preferred.

Some care should be taken with this discussion, especially with re-
spect to the use of the term discrimination. What is unjust discrimination to
one person is social justice or economic sanity to another.

I doubt that the motor carrier industry carries goods at a rate below the
actual costs of transporting the goods to any great extent. But it also ap-
pears that carriage to some communities is more profitable than to others.
In theory, licensed carriers operating under a common carrier injunction to
provide service within the scope of their authorities, and given a certain
amount of protection from the rigors of total competition, will not seek to
maximize profits on each unit of service. The carriers will tolerate a level of
profit on the less lucrative routes which falls below the return the carriers
could earn if they invested elsewhere the money needed to provide the
service.

That is the theory, and it raises two issues. Is it actually operating and,
whether it is or not, should it be?

We know from the fact that dormancy is an issue in many motor carrier
finance cases that there are carriers which are not providing service within
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the full scope of their authorities. On the other hand, a number of factors-
including the concern that dissatisfied shippers will support the applications
of new carriers for grants of authority which might embrace desirable as
well as undesirable hauls-indicate that carriers are not totally ignoring the
obligations of their certificates either. The information which the Subcom-
mittee and the Commission gather from the Continuous Traffic Study 12

ought to shed some light on this issue.

Even if it were assumed that carriers were largely ignoring their com-
mon carrier obligations to provide reasonably adequate, non-discriminatory
service within the scope of their certificates, that situation would not neces-
sarily suggest a need to deregulate: it can be argued that the more appro-
priate solution would be to enforce the existing service obligations.

But the issue of whether or not motor carriers are providing nondiscrim-
inatory service to small communities does not get to the more important
question: Should small communities-any more than small shippers-
have recourse to a regulatory agency to establish their freight rates on some
basis other than the market? Why should the shippers and consumers liv-
ing in Podunk get protection not afforded to the citizens of New York City?
On the other hand, the Nation has always asserted that it is in the public's
interest that all parts of the country enjoy certain minimum service levels in
key areas-power, communication, transportation, etc.-regardless of
market considerations. How would service levels to small towns differ
under a free market system than under the current system? Would there be
any significant difference? A move to uninhibited reliance on the market
would be easier to make if we had answers to these questions.

The above concerns-together with our existing statutory mandate-
indicate that the Commission needs to take a hard look at whether carriers
are meeting their common carrier obligations, and to define those obliga-
tions so that they can be practicably enforced. One example of a current
Commission initiative in this area is our investigation into discrimination by
carriers in their credit practices in Ex Parte No. MC-73, Regulations for Pay-
ments of Rates and Charges.1 3 Another is Ex Parte No. MC-77 (Sub-No.
2), Regulation Governing Restrictions on Service by Motor Common Carri-
ers. 14 The Commission is also undertaking new initiatives in the enforce-
ment area, for example, through its actions against weight bumping in the
household goods area and by our prosecution of carriers who retain dupli-
cate payments by shippers. We are also reducing the Commission's pro-
tectionist role in the enforcement area by advising carriers complaining

12. Ex Parte No. MC-82, New Procedures in Motor Carrier Revenue Proceedings, 339 I.C.C.
324 (1971).

13. 350 I.C.C. 527 (1975).
14. 129 M.C.C. 71 (1978).
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about unauthorized carrier operations that their appropriate remedy is self-
help.

Another characteristic of motor carrier pricing behavior resulting from
regulation is the measure of stability introduced into the process of estab-
lishing and maintaining levels of carrier services and rates. While carrier
support for such stability can be attributed to the desire to avoid competi-
tion, the basis for shipper support must lie elsewhere. Shipper support for a
measure of stability in levels of rates and services does exist; Commissioner
Clapp and I both heard such views expressed during the field hearings
which we conducted on the Staff Task Force recommendations. It seems
to be based on a desire by the users of the motor carrier system to be able
to make plans for using it with a degree of certainty that it will not exhibit
substantial price and service changes within a short period of time.

The desire of carriers and users for a measure of stability is not, how-
ever, reason to discourage marketing innovations by aggressive carriers.
That sort of initiative ought to be encouraged. For example, we supported
the publication of alternative rates for different levels of service-premium,
regular and standby-4n our report in Ex Parte No. MC-98, New Proce-
dures in Motor Carrier Restructuring Proceedings. 15

As I noted in my testimony last October, the Commission's mandate
under the Interstate Commerce Act is to balance the goals of antitrust pol-
icy--market competition-with the achievement of the other social policies
embodied in the Act. The motor carrier system at present is providing good
service to the satisfaction of most of its users. That fact must be given
some weight.

But the maturity of the trucking industry and the growing complexity of
the demand for motor carrier service dictates that increased reliance be
placed upon competition as a tool to assure that the industry performs in
the public interest.

We should not move so fast in that direction that we forfeit the opportu-
nity to learn the practical consequences of each step in that direction. And
we need to move affirmatively to remedy the scarcity of useful data on the
motor carrier industry, in order to enable us to monitor the industry's re-
sponses to the changes that lie ahead.

The following sections set forth a discussion of Commission rate regu-
lation in the motor carrier area. They include a review of the history of and
current practices of motor carrier ratemaking, with particular focus on cost
finding.

15. 49 C.F.R. part 1104 (1977).
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II. HISTORY OF MOTOR CARRIER RATEMAKING

A. INTRODUCTION

When the bill that was later to become the Motor Carrier Act of 1935
was submitted to the Senate for vote, it was accompanied by a report by
Senator Burton Wheeler, the Chairman of the Committee on Interstate Com-
merce. The report stated that passage of the bill was required due to the
conditions in the motor carrier industry, which were described as follows:

In recent years there has been an extraordinary growth of highway trans-
portation. Thousands of miles of hard-surface highways have been developed
and are teeming with millions of automotive vehicles. Motor carriers for hire
penetrate everywhere and are engaged in intensive competition with each
other and with railroads and water carriers. This competition has been carried
to an extreme which tends to undermine the financial stability of the carriers
and jeopardizes the maintenance of transportation facilities and service appro-
priate to the needs of commerce and required in the public interest. The pres-
ent chaotic transportation conditions are not satisfactory to investors, labor,
shippers, or the carriers themselves. 16

Thirty years later the Committee on Commerce conducted an evalua-
tion of the 1 935 Act. In the report of that evaluation, Edwin C. Johnson,
former member and chairman of the Interstate and Foreign Commerce
Committee, recalled his preregulation experience as a motor carrier owner.
The Senator observed that, prior to the passage of the act, the operation of
interstate motor transportation was a "homeless and precarious" business;
equipment was undependable due primarily to unprofitable operations.
The rate structure was "what you could get" and the business was a "gam-
ble with the odds against you." ' 17

Commenting on the effect of the 1935 Act, Senator Johnson went on
to state:

No one could have guessed that the passage of this act could have
straightened out this frustrated business so completely. The 1935 act brought
order out of chaos and did it almost overnight. I know of no single statute on
our books that did quite so much for American transportation or business pro-
gress generally as did the Motor Carrier Act of 1935.18
Today, even some of the severest critics of regulation concede that the

United States has, judged by almost any standards, the best and most com-
prehensive domestic transportation system of any country in the world, and
that it is probably the most efficient.' 9 The regulated Motor Carrier industry
is the backbone of this transportation system. The time since the passage

16. S. REP. No. 482, 74th Cong., 1st Sess. 1 (1935).
17. THE MOTOR CARRIER ACT OF 1935, AN EVALUATION OF THE MOTOR CARRIER ACT OF 1935 ON

THE THIRTIETH ANNIVERSARY OF ITS ENACTMENT, 89th Cong., 1st Sess. 1 (1965).
18. Id.
19. Pergrurn, Should the ICC be Abolished?, in G. DAVIS, TRANSPORTATION REGULATION: A

PRAGMATIC ASSESSMENT 51 (1976).
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of the 1935 Act has witnessed giant strides in industrial and commercial
development with concomitant demands on the motor carrier industry to
meet growing transportation needs. Those changes indicate the need for a
fresh look at motor carrier regulation.

B. RATE REGULATION PROVISIONS OF THE ACT

In reviewing the legislation we find that the regulation of rates is an
important part of it. In particular the Act provides:

1. Publication of rates and fares is required and there must be strict obser-
vance of tariffs.

2. Rates and fares are to be reasonable and not unjustly discriminatory.
3. Carrier practices and regulations relating to fares and charges are to be

just and reasonable.
4. Notice of at least 30 days is required for changes in rates and fares.
5. Proposed rates and fares may be suspended by the Commission for a

period not exceeding seven months.
6. The Commission has power to prescribe the maximum, minimum, or ac-

tual rate to be charged in lieu of a rate found unreasonable or otherwise
unlawful.

7. The Commission has the power to hear complaints and institute investiga-
tions pertinent to its Congressional mandate.

These provisions reflect specific objectives of motor carrier rate regula-
tion. For example, the requirement that carriers establish, observe and en-
force just and reasonable rates and practices and the prohibition of
discrimination among shippers reflects the intention that shippers will pay,
and that carriers will receive, a rate that fairly reflects the service rendered
regardless of competitive conditions. Undue discrimination against different
shippers, points, and territories has historically been proscribed in the trans-
portation field. The antidiscrimination provisions prohibit a carrier from un-
duly favoring one party or segment of traffic to the detriment of others. The
emphasis is on "undue;- a mere difference in rates, standing alone, does
not constitute undue discrimination and prejudice.

Small shippers are particularly susceptible to rate discrimination.
Through our present system of published rates and antidiscrimination provi-
sions, the small shipper is able to know the transportation situation of its
competitors and enforce upon carriers a duty of equitable treatment. Thus,
at least insofar as transportation services are concerned, the small shipper
is enabled to compete with the assurance that the economic leverage of
others, or its lack of it, will not be permitted to unduly prejudice its business
endeavor.

The Commission's suspension and investigatory powers and its juris-
diction to hear complaints reflects in part an attempt to encourage rate sta-
bility. A stable rate structure is desired by both carriers and shippers.
Carriers desire a stable rate structure for business planning purposes, so
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that over time they can be reasonably sure of the level of revenues they will
receive. A rate structure that is not subject to radical fluctuations and which
provides carriers a fair return fosters financially responsible and stable carri-
ers. Shippers find unstable rates to be a disconcerting element in business
transactions. For example, future sales often involve calculation of existing
freight charges or those expected in the near future. Such calculations are
not possible, absent a reasonably stable rate structure.

It should be noted that the Act's rate provisions are concerned prima-
rily with common carriers. Contract carriers are required to publish their
rates, and are required to adhere to their published rates. (This is a result of
a 1 957 amendment. Under the original act they were only required to pub-
lish their minimum rates.)

The Act gives the Commission power to prescribe minimum rates for
contract carriers. The fact that the Commission cannot prescribe maximum
rates and the lesser requirements placed on contract carriers indicate that
contract carriers, defined as carriers providing service to a limited number
of persons, do not have common carrier obligations to the general public.

Predictably, the question of the proper relationship between common
and contract carrier rates arose. Although numerous states, by statute or
by policy, require contract carriers to maintain rates no less than those
charged by common carriers, this has not been the Commission's policy.
The Interstate Commerce Act, amended by the Transportation Act of
1940,20 as a declaration of policy, requires the Commission to administer
the Act so as to recognize the inherent advantages of the various modes of
transportation. By being able to select the shipper it will serve and the traf-
fic it will carry, the contract carrier is able to provide service at a lower rate
in many instances. This is an inherent advantage of contract carriage, and
the Commission, recognizing it as such, has declined to hold contract car-
rier rates up to the level of common carrier rates.

C. BROAD TRENDS IN THE RATE ENVIRONMENT

Under the Motor Carrier Act of 1 935,21 which became Part II of the
,Interstate Commerce Act, motor carriers were required to file their initial
tariffs and schedules on or before April 1, 1936. The initial tariffs filed by
many motor carriers were almost reproductions of the then effective tariffs
of the rail carriers.

These initial publications of motor carriers reflected many differences
in rates between operators for like services in the same territory. It was only

20. Transportation Act of 1940, ch. 722, 54 Stat. 898 (codified in scattered sections of 49
u.s.c.).

21. Motor Carrier Act of 1935, ch. 498, 49 Stat. 543 (originally codified at 49 U.S.C.
§§ 301-27; now codified in scattered sections of 49 U.S.C.).
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after the initial filing of schedules that carriers became aware of the rates
and charges of their competitors. In an effort to bring about a more uniform
rate structure, a number of carriers voluntarily equalized their rates. This
equalization was generally toward lower rates, and ultimately, a number of
rate wars commenced.

Consistent with the protectionist philosophy of the time, the Commis-
sion stepped in and conducted a number of investigations which resulted in
the establishment of minimum rate orders. These orders prescribed a level
of rates below which motor common carriers should not go, and produced
the desired result of the financial improvement of the motor carrier industry.
Minimum rate orders were entered in: (1) Middle Atlantic Territory, (2) Cen-
tral Territory, (3) New England Territory, (4) Midwestern Territory, and (5)
Trunk Line Territory. The Commission's order provided for modifications
through petitions, and in fact many such petitions were filed by shippers
and carriers alike. These minimum rate orders discouraged rate cutting and
made it mandatory for motor carriers to obtain approval of the Commission
before the publication of rates lower than the minimum rates prescribed.

Immediately prior to World War II, motor carrier traffic increased, the
industry improved financially, and the minimum rate orders were vacated.

The post World War II period has been marked by a growing, rapidly
expanding economy and accompanying moderate to severe inflation. The
motor carriers have sought to keep up with industrywide cost increases-
especially those involving labor-through general rate increase proceed-
ings.

A request for a general increase is based on systemwide revenue
needs as opposed to those concerning only particular movements, com-
modities, or segments of traffic. Unlike ordinary rate proposals, a general
increase is normally sought as a percentage increase applicable to all or
nearly all rates maintained within a ratemaking territory. In approving or
disapproving a request for a general increase the Commission has cited the
"rule of ratemaking," which maintains first, that carriers be permitted to
charge rates sufficient to meet their revenue needs and to enable them to
fulfill their service obligations at the lowest cost consistent with the furnish-
ing of the service. 22

In 1970 the Commission established formal procedures and eviden-
tiary requirements for general rate increases in Ex Parte No. MC-82, Pro-
posed New Procedures in Motor Carrier Revenue Proceedings.23 This
process will be discussed at greater length in Part IV of this testimony.

22. 49 U.S.C.A. § 10704 (West. Supp. 1979).
23. 351 I.C.C. 1 (1975).
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11. COMMISSION RATEMAKING IN THE MOTOR CARRIER INDUSTRY-POLICY AND

PRACTICE

A. RATEMAKING PROCEDURES

The system of ratemaking prescribed by Congress places the initial
responsibility upon the carriers to set rates. 24 The regulatory role of the
Commission is basically that of a check on carrier ratemaking designed to
safeguard the public against unjust and unreasonable rates and practices,
unjust discrimination, undue preference or prejudice, and destructive or un-
fair competition.

Carriers initiate rates by publishing them in tariffs which are filed with
the Commission at least 30 days (45 days for general commodities carriers
general rate increase proposals) prior to the date they are to become effec-
tive, unless a shortened period is authorized by special permission. The
rates to be published by the carriers may be agreed upon jointly through the
carrier's rate bureau activities or by independent action of the carrier. A
protest challenging the lawfulness of the proposed rate may be filed by any
person, except that a rate bureau may not protest their carriers' independ-
ent actions. Many shippers subscribe to tariff watching services or join as-
sociations such as the National Small Shipments Traffic Conference in
order to more effectively monitor and/or protest rate actions which affect
them.

At this stage of the ratemaking process (i.e., prior to the effective date
of the tariffs), the Commission analyzes informally the lawfulness of the pro-
tested rate proposal. In the case of a rate proposal that is not protested the
Commission may initiate this analysis on its own. In addition, all tariffs are
examined for conformity with the Commission rules and regulations pertain-
ing to the filing of tariffs; the Commission's general review of tariff filings is
discussed later in this section.

The carrier is given the opportunity to justify the proposal in either
event. If it appears that the proposed rates are reasonable and otherwise
lawful, they are permitted to become effective without formal investigation.
On the other hand, if the opinion is reached that the tariff schedules would
result in unlawful rates, we subject them to an investigation. Ordinarily, in
such cases, the operation of the investigated schedules would be sus-
pended for the 7 months permitted by law. As an alternative, a rate may be
investigated without suspension. Where a proposed increase is not sus-
pended but is investigated and later found unlawful, it is ordered cancelled.
The Interstate Commerce Act does not authorize the Commission to require
refunds with regard to motor carrier rates.

The initial decision whether to suspend and/or investigate is usually

24. 49 U.S.C.A. § 10702 (West. Supp. 1979).
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made by Commission staff experts, members of the Suspension and Fourth
Section Board. An additional safeguard is that in every case there is pro-
vided an opportunity to appeal this determination to a division of the Com-
mission. Some of the more complex cases, such as motor carrier general
increase proceedings, are decided initially by the Commission. In any
event, the entire process is completed within 30 days.

After a decision to suspend and/or to investigate, the merits of the
tariff are examined in an evidential hearing. In some instances this can be
accomplished by the submission of verified statements by the parties and
the issuance of an employee board report setting forth findings of fact and
conclusions of law. The employee board's findings and conclusions are
subject to appeal to the division. Other cases may be assigned for oral
hearing before an Administrative Law Judge, although concurrent verified
statements may also be required under special procedures. The Adminis-
trative Law Judge's decision is also subject to appeal.

After a rate has been allowed to become effective (i.e., not suspended)
and not investigated, shippers can challenge its lawfulness by filing a com-
plaint. Such proceedings may result in a finding that the rate is shown to be
unlawful and an order requiring its cancellation.

B. TARIFF REVIEW

Through its power to examine tariff filings and to suspend and investi-
gate those that appear contrary to law, 25 the Commission provides a con-
siderable measure of protection for the many smaller interests that simply
do not have the resources to analyze and protest rate proposals that ad-
versely affect them. These powers permit the Commission to protect the
interests of the public in its largest sense, without relying on action by
someone immediately affected by a given proposal.

The Commission expends substantial resources in the review of carrier
rate filings. All the tariffs filed (approximately 360,000 in fiscal year
1977)26 are examined for compliance with statutory provisions, Commis-
sion orders and tariff filing regulations. All motor carrier general increase
proposals are examined in detail and subjected to full review and determi-
nation of lawfulness on the merits.

Beyond this, there is a substantive review of all the tariff filings of the
major rate bureaus, the specialty carrier bureaus, and individual publica-
tions of major carriers. This review of the substance of proposed changes
in rates, rules or provisions is effected through the consumer-oriented tariff
examination program. The program is designed to compress the Commis-
sion's limited tariff expertise resources and focus it on the publications

25. Id. § 10704.
26. 91 ICC ANN. REP. 113 (1977).
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which have the broadest application over the traffic moving in the regulated
carrier system. This concentration of review recognizes that the individual
publications of several thousand small motor carriers have no significant
impact on the traffic departments of the thousands of shippers which might
utilize their services. The small carrier is in no position to influence the
financial stability of a shipper, large or small; the shipper might negotiate
price (rate) adjustments with a small carrier, but taken individually or collec-
tively, the tariff publications of the small carriers are simply not significant or
influential enough to warrant in-depth examination of each publication. This
frees the Commission to focus its tariff examination resources on the rate
bureaus and large carriers, as is done via the consumer-oriented tariff ex-
amination program. There, the emphasis is on seeking out proposed
changes which will increase the tariff users' costs.

The review includes, but is not limited to the following:
High less-than-truckload rates that have the economic effect of an embargo on
small shipments. Also rates that are of such a high level that they will not move
the traffic involved, and thus in effect embargo that traffic.

Minimum charges at high levels require justification. These high minimum
charges also have the effect of placing an embargo on the affected traffic.

Exception ratings and commodity rates of motor carriers that result in charges
that exceed the classification basis must be accompanied by justification when
filed with the Commission.

Pickup or delivery charges that apply only to selective named points.

Arbitrary. charges that apply only to selective points.

Joint rates restricted to named points.

Surcharges of any nature that have the effect of increasing the cost to the
shipper.

Limitations of liability. Tariff provisions which attempt to relieve the carrier of
responsibility for loss or damage.

Additional liability provisions. Tariff provisions which provide that carrier will
accept additional liability depending upon payment of additional charges.

Cancellation or increasing of rates to small communities.

Increased rates filed under authority of section 15(8)(b) and 15(8)(c) of the In-
terstate Commerce Act (Yo-Yo Filing). Verification that the increases do not
exceed the increases authorized.

During Fiscal Year 1977 the consumer examining staff reviewed
202,401 publications. Of that number 1,084 were rejected and 3,293
were criticized, i.e., a letter was sent out informing the carrier that the tariff
is offensive and asking correction of the offending provision or cancellation
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of the tariff. 27 The criticisms also led to 1,182 publications either volunta-
rily cancelled or amended by affected carriers, among which were 236
publications that involved reductions in motor common carrier service. The
staff referred to the Commission's Suspension and Fourth Section Board
405 publications for its consideration and possible suspension. Of that
number, 142 were placed under suspension and/or investigation. A
number of cases were also referred to the Commission's Bureau of Opera-
tions for possible investigation. Finally, 2,752 letters, in addition to the
3,293 criticisms mentioned above, were written to motor carriers request-
ing justification of proposed cancellations of joint routing provisions, i.e., a
reduction in service.

The Commission's tariff review helps to protect the public against un-
justifiable charges that would otherwise inflate the rate structure. Obvi-
ously, the value of this activity extends beyond the specific tariff filings that
are ultimately found unjust and unreasonable. Knowledge by the industry
that this monitoring program exists certainly has an inhibiting effect on the
filing of tariffs which cannot be justified.

I mentioned that one of the items the consumer unit looks for is addi-
tional charges for pickup and delivery service at certain points. Both large
urban areas as well as remote locations are often the victims of such
charges. At issue here are those methods or devices used by carriers to
increase their charges for shipments to and from particular points or areas
other than straight forward increases in rates per 1 00 pounds. Three such
devices are often employed by carriers: arbitraries, pickup and delivery
charges, and surcharges. Each of these varies slightly in definition, but all
result in increased rates for service to and from a particular point by the
imposition of charges to be added to class rates without an increase in
service. 28 It has been the Commission's view that a proposal to establish
charges in addition to class rates without an increase in service is-absent
convincing, well supported, special justification--unlawful. The Commis-
sion invariably suspends such proposals.

Whether or not a given proposal constitutes new or reduced rates is a

matter of tariff interpretation. 29 Under some circumstances, however, pub-

27. Id. Some figures were compiled by the Bureau of Traffic, Section of Tariffs, from internal
reports and records.

28. In Docket No. 36654, Boyle Brothers, Inc., Petition for Clarification, initial decision served
January 13, 1978, pending possible action on appeal, the Commission has-decided that in the
future it will consider that arbitraries, pickup and delivery charges, and surcharges are illegally filed
unless they apply in connection with specifically named points, with the publication itself in a tariff
that is used to determine class rates. A proposal to establish "delivery charges,' for example on
all shipments to points in Vermont (by a script clause rather than by reference in connection with the
individual points), would be therefore "illegal" and considered for possible rejection. This should
more or less eliminate the wholesale application of such charges often called "area arbitaries."

29. Tariff technicalities are significant particularly in the determination of whether or not arbitra-
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lication of arbitraries can be clearly determined to be a proposal to establish
rates lower than an existing basis.

Unless the proposal appears to be unjust and unreasonable, because
of the level of the rates, the Commission generally does not suspend arbi-
traries that result in genuinely reduced rates, or in rates for application
where no current basis of rates exists, simply because of the manner of
publication.

When the Commission votes to suspend an arbitrary, a pickup or deliv-
ery charge, or a surcharge, it does so because the suspended charge plus
the currently existing charge appears above a just and reasonable level.

C. REASONABLENESS OF RATES

Since the Interstate Commerce Act does not define just and reason-
able rates, the meaning of these terms must be found in decisions of the
Commission and the courts. No precise formula has been devised for de-
termining the reasonableness of a given rate on particular traffic; the ques-
tion is one of fact which calls for the exercise of the Commission's informed
judgment. The courts have acknowledged that the Commission has wide
latitude and flexibility in judging the reasonableness of rates.

A reasonable rate is one that falls in the "zone of reasonableness," a
concept that originated in the field of rail regulation. Thus, one of the most
oft-quoted descriptions of the zone of reasonableness is that of Justice Car-
dozo in United States v. Chicago, M., St. P. & P. R.R.

A zone of reasonableness exists between maxima and minima within
which a carrier is ordinarily free to adjust its charges for itself . . . .We lay to
one side cases of discrimination or preference or rivalry so keen as to be a
menace to the steady and efficient service called for by the statute ....
Those tendencies excluded, "a carrier is entitled to initiate rates and, in this
connection, to adopt such policy of ratemaking as to it seems best.'3 0

The zone of reasonableness concept places a check on the Commis-

ries are part of a new basis of rates or a basis of reduced rates. Some tariffs, particularly bureau
tariffs, may have an un-named point rule which may provide that a mileage basis of arbitraries can
be added to currently effective rates to or from a named point. (It is anticipated that the named
point used would be the one that would produce the lowest rate.) Where this is so, there is a rate
(actually a combination of rates) in effect. A new proposal to establish a through basis composed
of the rates to a designated point plus a new arbitrary or scale of arbitraries for different classes
would, in all probability, be a "reduced rate" proposal. On the other hand, it the proposal is to
establish rates from or to a facility or construction site in an area or at a location that is not a
"point," the wording of the tariff's governing provisions may be such that the un-named point rule
cannot be used---or the tariff may have no un-named point rule-and the proposal may be a "new
rate" proposal. In addition, the existence and use of intermediate application rules must be consid-
ered. It is not necessarily true that all carriers party to a tariff could lawfully apply the immediate
rules. (Authorized routes, and regular versus irregular route authority, both enter into considera-
tion.)

30. 294 U.S. 499, 506 (1935).
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Sion's regulatory authority. The zone of reasonableness delineates an area
where the market forces and the judgment of management rule. It is only
when a rate falls outside the zone that the regulatory authority is permitted
to interfere with the normal ratemaking process.

The zone of reasonableness cannot be effectively defined in terms of
fixed percentage points in a way that will be applicable to all cases. The
zone of reasonableness concept, as applied by the Commission, provides
the carriers with broad pricing flexibility which may be even more necessary
under present economic conditions than in the past. The Commission's
approach has permitted and encouraged the introduction of innovative ap-
proaches to ratemaking. While the Commission does have the power to
prescribe just and reasonable maximum or minimum rates following a find-
ing that any rate is or would be unlawful, the burden is on the carriers in the
first instance to publish their own rates and most go into effect as a matter
of course. In order that rate regulation may be responsive to changing eco-
nomic conditions, the applicable statutory provisions are drafted in general
terms. As the Commission stated in the early days of transportation regula-
tion, "[t]he words just and reasonable imply the application of good judg-
ment and fairness, of common sense of justice to a given condition of facts.
They are not fixed, unalterable, mathematical terms. ' ' 3 1

Because of the impracticality of developing a definition of a just and
reasonable rate that will fit all situations, the Commission is faced with the
task of applying general standards to specific facts. The fundamental prin-
ciple underlying this function is the protection of the public interest. The
term "public interest" in this sense means not only the protection of the
public against unreasonable and discriminatory charges but also the inter-
est of the public in the maintenance of an adequate, efficient, and dependa-
ble system of transportation.

Although, as previously stated, the determination of the bounds of the
zone of reasonableness does not lend itself to mathematical formulas, there
are certain indicators of reasonableness which the Commission has em-
ployed, including rate comparisons, competitive conditions, and cost of
service.

Cost has become an increasingly more significant factor in ratemaking.
It used to be said that "value of service' '32 determines the maxima of the
zone of reasonableness; cost, the minima; and competition determines the
rate to be charged. Increased competition, however, has produced a trend
toward cost-oriented pricing. The extent to which the price of a service
exceeds its cost is an indicator of whether a rate is too high and exceeds

31. In re Investigation and Suspension of Advances in Rates for the Transportation of Coal by
the Chesapeake & 0. R.R., 22 I.C.C. 604, 624 (1912).

32. A rate just below a level that would dry up demand for the service.
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the bounds of reasonableness. The Commission's role in developing im-
proved cost finding is discussed more completely in part IV.

D. ENTRY CONTROL

The Commission has recently given increased attention to the potential
of liberalized entry as a means to improve motor carrier regulation. The
recent staff task force study completed July 6, 1977, contained 39 recom-
mendations for improvements in the regulation of interstate trucking. 33 The
task force's recommendations covered four broad areas: (1) recommenda-
tions involving the application and application proceedings, (2) recommen-
dations directed at facilitating entry by expanding exemptions or easing
evidentiary burdens, (3) recommendations which are primarily procedural or
are directed at internal Commission operations, and (4) recommendations
for further study and analysis including a study of independent truckers and
a comprehensive study of motor carrier entry. As of January 31 of this year
some action had been taken on 35 of the 39 proposals. Final action on ten
of the proposals has resulted in much expedited processing of application
proceedings and several legislative proposals. In addition, a number of
rulemaking proceedings have been instituted in regard to other proposals to
explore their feasibility and to develop standards for their implementation.

One of the task force's proposals related to the introduction of
cost/price evidence in application cases and is probably of particular inter-
est to this subcommittee. In response to the task force's recommendation
the Commission instituted on February 8, Ex Parte No. MC-11 6, Considera-
tion of Rates in Operating Rights Application Proceedings. 34 Through the
proposed rulemaking in Ex Parte MC-11 6, the Commission intends to de-
velop guidelines for considering rates where the new rates may be the main
advantage of the proposed service. The significance of this proceeding
can hardly be overemphasized. If rules to implement this concept are
adopted, they could profoundly affect price competition in the motor carrier
industry.

Another of the task force's recommendations that warrants specific
mention is that which would establish limits on the ability of existing carriers
to protest applications for new authority. The rules proposed in this pro-
ceeding, Ex Parte No. 55 (Sub-No. 26), Motor Carrier Application Proceed-
ings-Protest Standards, 35 would, if adopted, limit orotests to those filed
by carriers who had actually hauled the traffic at issue or had actively solic-
ited it.

33. INTERSTATE COMMERCE COMM'N, IMPROVING MOTOR CARRIER ENTRY REGULATION: REPORT AND
RECOMMENDATION OF A STAFF TASK FORCE (1977).

34. 42 Fed. Reg. 7675 (1978).
35. 42 Fed. Reg. 59985 (1977), 43 Fed. Reg. 17008 (1978).

326 [Vol. I 0

18

Transportation Law Journal, Vol. 10 [1978], Iss. 2, Art. 9

https://digitalcommons.du.edu/tlj/vol10/iss2/9



Price Competition

E. NEW INITIATIVES IN MOTOR CARRIER RATE REGULATION: Ex PARTE No.
MC-98 AND OTHER PROCEEDINGS

Numerous and complex disputes between carriers and shippers come
before the Commission on a routine daily basis. Rather than resolve recur-
ring disputes on a case by case basis the Commission, when appropriate,
utilizes its broad rulemaking powers in an attempt to resolve the national
transportation problems which underlie many of these disputes. A recent
example is Ex Parte No. MC-98, New Procedures in Motor Carrier Restruc-
turing Proceedings. 36 That proceeding concentrated on problems related
to small shipments but also examined rate issues common to the motor
carrier industry in general. The transportation of small shipments by motor
common carriers is a multifaceted problem. On the one hand, shippers
maintain that the rates are too high, in some cases even serving as an em-
bargo; on the other, carriers complain that the rates are too low and even
noncompensatory. Some shippers contend that small shipments subsidize
larger less-than-truckload (LTL) and truckload (TL) traffic while carriers as-
sert that the larger LTL and TL traffic subsidizes small shipments, and that
such overpricing of the larger, more desirable LTL and TL traffic subjects
this traffic to diversion to private and contract carriage. Shippers maintain
that small shipments are "captive" traffic for the motor carrier industry,
subject to the whims of an inefficient but very expensive source of transpor-
tation. They complain of poor service generally while carriers assert that
they are already losing money on this traffic and that providing better serv-
ice would only result in further losses.

The notice of proposed rulemaking in MC-98 elicited over 60 plead-
ings representing approximately 70 parties. This provides an indication of
the importance of the issues raised and the interest in them.

Many parties expressed dissatisfaction with the present classification
system. As we stated in our Notice of Proposed Rulemaking: 37

The present motor carrier LTL rate structure is essentially a copy of the
classification-based system developed, and still used, by rail carriers. When
regulation was expanded to include motor carriers, it became necessary for
the motor carrier industry to publish a rate system of its own. That was done
by adopting the rail classification and superimposing the principles underlying
that system upon the motor carrier industry. The various individual rate bu-
reaus developed a number of systems for differentiating between the relative
transportability of different commodities. 38 At the time, this worked to the ad-
vantage of the motor carriers because value of service factors, inherently part
of the classification of high value goods, allowed them to attract the most prof-

36. 41 Fed. Reg. 1923 (1976), 41 Fed. Reg. 5690 (1976).
37. 41 Fed. Reg. 1923 (1976).

38. The National Motor Freight Classification generally applies nationally for motor carriers
except for within New England. The Coordinated Classification is the motor classification utilized
within New England.
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itable portion of the LTL traffic from the rails by a skillful matching of rates and
service.
A freight classification is a division of groups of the commodities trans-

ported by common carriers according to their transportation characteristics
in order to assure that all bear a fair share of the transportation burden.
Thus, the primary purpose of a freight classification is to assign each arti-
cle, or a group of articles, to a class according to well-known classification
principles which recognize distinctions between the articles from a transpor-
tation standpoint, along fairly broad lines.

Characteristics of the commodities which are considered in fixing clas-
sification ratings are: shipping weight per cubic foot, liability to damage
other commodities with which it is transported, perishability, liability to
spontaneous combustion or explosion, susceptibility to theft, value per
pound in comparison with other articles, ease or difficulty in loading or un-
loading, stowability, excessive weight, excessive length, care or attention
necessary in loading and transporting, trade conditions, value of service,
and competition with other commodities transported. The importance of
each of these classification elements varies with each commodity or group
of commodities with similar transportation characteristics. The classifica-
tion of property into groups designed to spread the burden of transportation
fairly has never been successfully reduced to formula. 39

The pleadings revealed a widespread dissatisfaction with the present
classification system. Although the rate bureaus defended the system,
many shippers and individual carriers strongly criticized it.

A nationwide uniform system of classification of articles transported by
rail became effective in 1952 pursuant to Docket No. 28300, Class Rate
Investigation, 1939. 4 0 In that proceeding we prescribed a scale of class
1 00 rates upon which rates for all other classes would be based. A similar
system was subsequently adopted by motor carriers. Those articles the
transportation of which cost more or less than the cost attributed to class
1 00 articles were given a separate classification representing a percentage
of the class 1 00 rate. Thus, a shipment of a commodity classed at 35 was
transported at 35 percent of the class 1 00 rate, while a shipment classed at
1 25 was transported at 1 25 percent of the class 1 00 rate. In recent years,
the motor carrier industry has departed from that system primarily as a re-
sult of general increases and the periodic imposition of weight brackets.
Classification, as it was originally conceived, has become distorted, result-
ing in the anomaly of having a multiplicity of classes for any particular com-
modity. Articles taking the same class truckload regularly take widely

39. Motor Carrier Rates In New England, 47 M.C.C. 657, 661 (1948). Classification Ratings
Based on Density, 337 I.C.C. 784, 797 (1970).

40. 262 I.C.C. 447 (1945), 264 I.C.C. 41 (1945), 268 I.C.C. 577 (1947), 281 I.C.C. 213
(1951), 286 I.C.C. 5 (1952), 286 I.C.C. 171 (1952).
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varying classes less-than-truckload with no apparent justification for such
differences.

There was not enough evidence in the record in MC-98 for us to deter-
mine fully how the present system can be best improved, whether a modifi-
cation of a density based system modeled after the Coordinated
Classification should be adopted nationally, or whether the entire system
should be abandoned and a totally new system designed. We therefore
found that an investigation into the classification system is warranted, and it
will soon be initiated.

In MC-98 numerous shippers expressed dissatisfaction with the quality
and quantity of the small shipments service provided by motor common
carriers.

In 1967 an Ad Hoc Committee of the Interstate Commerce Commis-
sion conducted a study of the small shipments problem.4 1 The study was
conducted primarily by making a number of investigations of a selected
number of service failures. In this respect the shippers involved attended
meetings with one or more members of the Committee and fully explained
the problems which they faced. Thereafter the carriers named by the ship-
pers were contacted and again either individually or in groups explained the
circumstances which surrounded specific service failures.

Another phase of the investigation involved conferences with a number
of shipper groups and various organizations of carriers. At these meetings
rather than discussing specific occurrences, each group discussed the situ-
ation in general, presenting their needs, problems, and opinions of possible
solutions to service failures. Other information gathering was accomplished
through the receipt of letters from individual shippers and carriers. Data
was obtained from information and reports received from both the head-
quarters and field staffs of the Commission.

Presentations before the Committee indicated that shippers find three
major faults with the services of motor common carriers on small ship-
ments: (1) carriers selected the commodity they desire to transport be-
cause of its physical characteristics, (2) carriers select shipments on the
basis of the volume tendered, and (3) carriers are unable or unwilling to
interline in certain circumstances, thereby preventing the through move-
ment of a shipment. Another common complaint is the inability to obtain
service from or to small cities or areas not generating large amounts of
backhaul traffic.

The practice of selecting and choosing traffic is, of course, a direct
violation of a carrier's obligation to transport, without discrimination, all traf-
fic covered by its certificates and tariffs. The justification usually given by a

41. REPORT OF THE AD Hoc COMMITTEE OF THE i.C.C. COMPOSED OF COMMISSIONERS MURPHY,

WOLRATH AND BROWN, SMALL SHIPMENTS PROBLEM (Nov. 30, 1967).
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carrier for its refusal to accept less desirable traffic is that its facilities are
overloaded and that the article tendered for transportation might be dam-
aged if held over until a slack period is reached. Carriers ascribe this re-
fusal to accept what they consider to be the less desirable traffic as being
simply a matter of good business judgment.

Although it would seem that a carrier could be easily and quickly en-
joined from violating the terms of its tariffs, the situation is not susceptible to
a simple remedy because of the reluctance of shippers to take direct en-
forcement action. The position of shippers is understandable, particularly in
the case of joint-line traffic where the institution of an enforcement action
may result in action by the involved carriers to cancel the joint arrangement.
In some instances a complete loss of through service.may result.

It is settled that a carrier may not limit services offered in its tariff to
something less than that which it is certified to handle. 42 A carrier failing to
comply with its published tariff authority and refusing to render service is
subject to serious sanctions by the Commission. Accordingly, carriers have
been ordered to delete from their tariffs provisions restricting service to less
than a carrier's full operating authority.43

A carrier or any party acquiring the operating rights of another carrier,
whether by consolidation, merger, or sale, also acquires all the rights and
all the obligations of the second carrier. Failure to provide the full certified
service subjects the acquiring carrier to sanctions. Thus, a carrier not com-
plying with its service obligation may have its certificate suspended or re-
voked, may be subjected to an order to cease and desist, may have an
injunction imposed against it, or may be criminally prosecuted. Failure to
meet service obligations is grounds for refusal of an application for a new
grant of authority, for acquisition of existing authority via sale, merger, or
consolidation, and in denying rate increases.

In spite of general complaints there is some evidence that service
levels, on the whole, are adequate. For example, the 'hot-line' instituted
by the National Small Shipments Traffic Conference was abandoned for
lack of genuine service complaints. Also a Department of Transportation
study dated December 1975, 'Industrial Shipper Survey (Plant Level)," in-
dicated that overall quality of service on small shipments transported by
motor carriers is adequate or more than adequate on 98 percent of the

42. Ex Parte No. MC-77, Restrictions on Service by Motor Common Carrier, 111 M.C.C. 151
(1970). As a result of that proceeding we amended 49 C.F.R. by adding thereto § 1307.27 (k) (i)
which reads in part as follows: " No provision may be published in tariffs, supplements, or service
to less than the carrier's full operating authority or which exceed such authority. Tariff publications
containing such provisions are subject to rejection or suspension for investigation."

43. Ex Parte No. MC-77 (Sub-No. 1), Restrictions on Service by Motor Common Carriers, 119
M.C.C. 691 (1974), 126 M.C.C. 303 (1977), aff'd, East Central Motor Carriers Association, Inc.
v. Interstate Commerce Commission, 571 F.2d 784 (4th Cir. 1978).
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shipments.44 In our report, we stressed that the individual carrier which is
guilty of abusing its certificate is liable to prosecution, to being refused per-
mission to sell, consolidate or merge, or being denied a rate increase.
However, the shipping public was encouraged to come forward With spe-
cific complaints and participate in formal proceedings where evidence of a
carrier's failure to meet its obligations will have an impact.

Many parties to the proceeding in MC-98 criticized motor carrier oper-
ations as inefficient. We noted that studies to increase productivity are be-
ing conducted and that innovative programs are continually being instituted
in an attempt to further improve motor carrier service, and we encouraged
carriers and shippers to continue to investigate means of expediting the
handling of freight and decreasing the costs of providing service.

We intend to study the matter further and consider whether additional
proceedings are necessary.

The efficiency of carrier operations is of major concern to us because
the Commission, in prescribing just and reasonable rates, is required by
section 21 6(i) of the Act to give due consideration to among other factors:

the need, in the public interest, of adequate and efficient transportation
service by such carriers at the lowest cost consistent with the furnishing of
such service; and to the need of revenues sufficient to enable such carriers,
under honest, economical, and efficient management, to provide such serv-
ice. 4 5

Carriers have an obligation to reduce expenses by the exercise of better
management.

46

Thus, we believe that carriers have an obligation to present evidence
showing what efforts are being made to offset increased costs by greater
efficiency, and we also believe that this area needs to be emphasized in
rate proceedings involving small shipments. Accordingly, as a result of MC-
98 we now specifically require carriers to submit a brief summary of what
steps have been taken, within the year preceding the time of filing for a rate
increase to reduce their costs on small shipments to the extent such costs
can be reduced.

The information submitted will be considered in determining the merits
of a general increase proposal. If it becomes apparent that insufficient
steps are being taken to deal with this problem, then further action on our
part may become necessary.

44. OFFICE OF TRANSPORTATION PLANNING ANALYSIS, INDUSTRIAL SHIPPER SURVEY (PLANT LEVEL)

(September 1975).
45. 49 U.S.C.A. § 10704 (West. Supp. 1979) (emphasis added).
46. Increased LTL, AQ, and TL Rates, To, From, and Between New Eng. Terr., 329 I.C.C.

244 , 521 (1966); Freight Forwarder General Increase, Transcontinental Terr., 326 I.C.C. 216
(1966); Increased Rates Within Southwest, and Between Colo. and Wyo. and Southwest, 326
I.C.C. 216 (1966); LTC Class Rates and Minimum Charges Between Midwest and Central Terr.,
325 I.C.C. 106, 120 (1965).
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One of the major innovations in MC-98 is our advocacy of a small ship-
ments tariff.

We believe the establishment of a small shipments tariff to apply to
shipments under 500 pounds will encourage rate bureaus and carriers to
file such tariffs as well as assist in their drafting. The creation of a small
shipments tariff is essential to improving the competitive position of motor
common carriers. The publication of these tariffs should bring rates more in
line with the cost of service and insert a flexibility into the system designed
to cater to the needs of the shipping public.

To assist the carriers in drafting such tariffs we set forth a number of
features which we believe should be contained in any small shipments tariff.
First, small shipments tariffs must provide separate rates for pickup, and
line-haul service.

Pickup and delivery service consists of calling for and collecting freight
and receipting therefor from a dock, platform, doorway, or other facility di-
rectly accessible to highway vehicles. In the case of LTL shipments this
service generally is performed in connection with transportation from or to
the premises of the motor carrier's terminal. A motor carrier may perform
its own pickup and delivery service, and loading and unloading service, or it
may arrange to have it performed by another.

Pickup and delivery constitute a substantial portion of the carrier's ex-
pense.

Some shippers of small shipments contended that both shipper and
carrier costs can be reduced if shippers and consignees have the option of
declining pickup and delivery services, and are willing and able to do their
own pickup and delivery. However, the evidence also indicated that many
of these shippers and receivers do not presently perform these functions
simply because the economic incentive to do so is inadequate.

The Commission wishes to encourage tariffs which provide shippers
with an adequate economic incentive to perform these services themselves,
if they are so equipped. Such incentives, to be just and reasonable, must
be cost based.

In an attempt to accommodate shippers and receivers willing and able
to pickup and/or deliver to or from terminals, without penalizing shippers
and receivers unable to perform the service themselves, we took two steps
in MC-98. First, where allowances are published based on carrier cost we
required them to increase whenever there is a rate increase, inasmuch as
the cost of pickup and delivery also increases. It is unjust and unreasona-
ble not to give the shippers an allowance which is a true reflection of costs.

The law is well settled that shippers which deliver their own goods to a
carrier's loading station or terminal, in lieu of using the available pickup
service of the carrier, are entitled to compensation reasonably commensu-
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rate with the facilities furnished and the services performed. 47 The owners
of the property are rendering a service in connection with the transportation
for which they are entitled to a just and reasonable allowance under section
225. An allowance in excess of or far below the shipper's cost would be
unjust and unreasonable.48

Second, in instances where allowances are not published we will re-
quire tariffs setting forth special rates for small shipments to establish two
sets of rates: one for pickup and one for line-haul and delivery. Pickup is to
be performed at the option of the shipper, the carriers are not relieved from
their duty to provide this service. Such a breakout in charges will allow the
carrier to tie the charge more closely to the cost of service. For example,
the rate for pickup will reflect whether the service is to be performed in a
high cost or low cost area. Although many consignees would like the op-
tion to perform their own delivery, it is not practical at this time as it may
overtax the carriers' terminal facilities which are not designed as ware-
houses and may subject articles which are stored for consignees to greater
risk of loss or damage.

An aggregate or multiple tender rate is an incentive rate given to the
shipper upon tendering several shipments to the carrier at one time. These
rates are intended to encourage fewer pickup trips thereby decreasing car-
rier expenses. MC-98 encourages carriers to publish and shippers to use
these rates, and the small shipments tariff endorsed contains provisions for
aggregate tender rates.

As stated earlier pickup and delivery costs are a substantial portion of
a carrier's expense, especially with regard to small shipments. A primary
element of this cost is the expense of time required for the vehicle to go
from the terminal to the shipper's dock and back again. Travel time is the
same, regardless of the number of shipments tendered or their size. Cost
differentials do not appear until the carrier actually handles the shipments
and the cost is proportionately greater for smaller shipments. It is only logi-
cal that if a carrier can pick up two or more small shipments at one time
rather than making a trip for each, its expenses will be reduced.

The Commission and the courts have held that reduced rates based on
the ability of a shipper to tender large or aggregate shipments are not dis-
criminatory.49 This is based on evidence establishing that there are differ-

47. See United States v. Baltimore & O.R. Co., 231 U.S. 274 (1913); Pickup and Delivery
Allowance at St. Louis and Kansas City, 64 M.C.C. 163, 165 (1955).

48. New York Central R.R. v. United States, 199 F. Supp. 955 (S.D.N.Y. 1961); Autom6bile
Parts and Other Articles Within Central Terr., 316 I.C.C. 143, 145 (1962).

49. Central & So. Motor Freight Tariff Ass'n, Inc. v. United States, 273 F. Supp. 823 (D. Del.
1967), dismissed as moot, 345 F. Supp. 1389 (D. Del. 1972); Aggregate Class Rates, between
Points in the South, Midwest and East, 332 I.C.C. 524 (1968); Aggregate Rates, Rochester, N.Y.,
to Eastern, Central, and Southern States, 325 I.C.C. 474 (1965); Iron Ore from Cleveland, Ohio, to
Ohio and Pennsylvania, 323 I.C.C. 746 (1965); Multiple Shipments from California to Oregon and
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ences in the cost of handling single versus aggregated shipments, and that
these differences justify differences in rates.

The pleadings restated that shippers often require a carrier to pickup or
deliver small shipments daily. Some small shippers do not have large ware-
housing facilities, and because there is no incentive to withhold today's
shipment until tomorrow, they require the carriers to make two trips instead
of one. We believe that if shippers are given adequate incentive, they will
aggregate their shipments.

In addition to provisions for separate pickup charges and aggregate
tender rates, MC-98 provides that small shipments tariffs may, at the option
of the carrier, contain provisions relating to discounts for prepayment and
prepaid shipments. We believe such tariff offerings will improve the carri-
ers' competitive position on this traffic and we hope carriers will take advan-
tage of this opportunity.

The Commission believes the publication of small shipments tariffs by
interested carriers will improve competition among them. However, there
are other ways competition and lower rates may be achieved. One of the
methods we are studying is released rates. Under released rates a carrier is
subject to limited liability. In exchange for a lower rate, shippers "release"
the carrier from liability in excess of a certain amount per pound. This sys-
tem is reputed to benefit the shipper of less valuable commodities. Ship-
pers of commodities of greater value have three choices: (1) they may not
release and pay the normal (and higher) rate for the carrier's common law
absolute liability; (2) they may release, pay a lower rate and purchase insur-
ance independently; or (3) they may release, pay a lower rate and take the
risk and absorb any losses, i.e., self-insure. As a practical matter, the last
two options are available only to larger shippers. Small shippers may have
difficulty in contracting for this type of insurance or in absorbing the losses,
and accordingly may be forced to pay the higher rate.

The value of a commodity transported is an element in ratemaking
aside from the risk of loss or damage, because it serves to measure the
value of service rendered the shipper. But where rates based on declared
or agreed value have been authorized by us, the statute accords shippers
the right to understate the value for the purpose of securing a lower rate,
and it is clear that if the excess of the unreleased over the released rates is
more than the cost of insurance, shippers will ordinarily release the carrier
and obtain transit insurance elsewhere. But frequently transit insurance can
not be obtained. When it is not available, those shippers who are financially
able to do so will assume the risk of loss themselves. The small shipper is
less apt to be able to do so and will be compelled to resort to the higher, full

Washington, 315 I.C.C. 247 (1961); Toilet Preparations from Springfield, Mass., to Middle Atlantic
Terr., 310 I.C.C. 528 (1960).
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value rate for adequate protection. The alternative rates which would result
from the carriers' proposals will thus not work with equal justice to all.

Section 20(11) of the Act5 restates the common law rules that a com-
mon carrier is ordinarily an insurer against loss, damage, or injury to prop-
erty committed to it for transportation, and declares any limitation of liability
or recovery to be unlawful and void. However, this section gives the Com-
mission authority to grant partial exemption from full liability in cases where
rates depending upon, and varying with, declared or agreed value would, in
our judgment, be just and reasonable under the circumstances.

The purpose of maintaining released-value rates is to accord a shipper
the choice of two different rates. Under the higher rate unlimited carrier
liability attaches and under the lower the shipper, in consideration for the
reduced rate, declares or agrees that in the event of loss or damage the
value of the shipment is a sum certain. When such an agreement is made
at the time of shipment, the shipper is bound by his declaration and is es-
topped from claiming or recovering more than the value stated in case of
loss or damage.

In the past, before authorizing partial exemption from full liability, we
have required a showing that traffic is highly susceptible to loss or damage,
and that the commodities involved have a wide range of values making the
amount of any claim that may arise difficult to estimate. 5 1

The criteria for gaining released rates are: (1) a wide range in value of
the commodity making the amount of any claim that may arise difficult to
estimate; (2) comparatively high susceptibility of the traffic to loss or dam-
age; (3) a high ratio of claims to freight charges; and (4) a great number and
frequency of claims for loss and damage. Other factors have been (5) diffi-
culty of a carrier in obtaining adequate insurance coverage; (6) unreasona-
bly high cost of insurance; and (7) competitive necessity.

The parties have indicated that the major problem with small ship-
ments service is that rates are too high. Many parties have stated that if
rates were lower they would find general commodities carriers' service
more attractive than available alternatives. One way in which lower rates
may be offered is to limit carrier liability. The Commission indicated it lack-
ed sufficient data to authorize blanket released rates for all shipments under
500 pounds based upon the record in Ex Parte No. MC-98. The Commis-
sion indicated it was taking two steps to obtain the necessary information.
First, we are taking a survey of shippers. The survey is designed to deter-
mine shipper attitudes toward released rates and to gauge shippers' pres-
ent use of released rates, use of transportation alternatives for small

50. 49 U.S.C.A. § 11707 (West. Supp. 1979).
51. Released Ratings on Rates on Engines, 47 M.C.C. 767 (1948); Wearing Apparel, Acces-

sories, Piece Goods-Shulman, Inc., 321 I.C.C. 1 (1963).
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shipments, and ease or difficulty with settling claims problems. Second, we
are instituting a rulemaking on released rates. The purpose of the rulemak-
ing is to determine the desirability of released rates for shipments weighing
500 pounds and under in connection with a small shipments tariff, and if
desirable, what form they should take.

In Ex Parte No. MC-98 we received a great number of comments from
shippers which find it difficult to schedule pickup and deliveries. This re-
sults in unnecessary congestion part of the day and empty docks the rest of
the day. Our analysis of this matter led us to conclude that both shippers
and carriers could benefit from scheduling and that carrier failure to attempt
to accommodate shippers in this regard may indicate lack of competition in
any proceeding where competition is in issue, such as rate disputes, oper-
ating authority applications, or sales and mergers of existing trucking opera-
tions.

Problems associated with rates on small shipments can also be re-
duced, we determined, by channelling this traffic to trucking operations
geared to it. Whether this is done by carriers that specialize in small ship-
ments, or by carriers that dedicate a division to this traffic is immaterial.
What is needed, it was concluded, is expertise, as well as specialized facili-

ties and equipment to make the handling of this traffic more cost effective.
Thus, in MC-98 we encouraged carriers to specialize in small shipments
and we stated that as a matter of policy we will issue certificates of public
convenience and necessity to those who seek to specialize in small ship-
ment traffic.

Recent years have witnessed efforts by motor common carriers to se-
lect the traffic they handle thiough self-imposed service limitations in their
tariffs as well as other rreans. Following is a brief discussion of a number of
proceedings, recent or current, where the Commission has acted to provide
that the service held out to the shipping public by the regulated carriers
conforms in letter and spirit of what is intended by the Interstate Commerce
Act.

Over the years the Commission's Bureau of Traffic, Section of Rates
and Informal Cases, received hundreds of complaints against carriers, par-
ticularly motor common carriers of property, regarding their practice of han-
dling overcharge claims. In many instances the carriers did not timely
acknowledge such claims, and in some instances never acknowledged
them. The Commission has instituted Ex Parte No. 342, Procedures Gov-
erning the Processing, Investigation and Disposition of Overcharge, Dupli-
cate Payment, or Overcollection Claims, 52 to establish rules for the timely
handling and processing of these claims. The proceeding is pending, and
it is anticipated that it will be decided next month.

52. 359 I.C.C. 211 (1978).
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Duplicate payments have been the subject of recent vigorous enforce-
ment action by the Commission's Bureau of Investigations and Enforce-
ment. Last November the ICC brought a court action against 23 Midwest
truckers for withholding more than $4.5 million in duplicate payment from
shippers. 53 And this is just the beginning; we have reason to believe that
this practice is widespread, and we intend to see that it is stopped. I am
happy to report to you that our court actions are proceeding well. To date,
the Commission has secured court orders against 14 of the 23 defendant
companies wherein the trucking companies have been ordered to make
refunds of duplicate payments made to them and hereafter to implement
plans to identify and refund duplicate payments. The Commission esti-
mates that the successful conclusion of these 14 court actions should lead
to refunds of up to two million dollars to shippers and consumers. Indeed,
by these actions the Commission seeks to protect shippers who have lost
their capital and consumers who ultimately share in the double payments
through higher prices for merchandise.

In the early 1 960's motor common carriers began publishing tariff pro-
visions which provided for the application of additional charges on ship-
ments picked up at or delivered to private residences, schools, churches
and similar type locations. From that time on, the practice spread nation-
wide and virtually all carriers published these charges. As a result the Com-
mission's Bureau of Traffic, Section of Rates and Informal Cases, received
numerous complaints alleging that the charges were unjust and unreasona-
ble. In response, the Commission, on its own motion, instituted Ex Parte
No. MC-97, Investigation into the Practices of Motor Common Carriers of
Property on Residential and Redelivered Shipments, 54 which resulted in
residential delivery charges being prohibited and an order requiring carriers
and their tariff publishing agents to cancel any such provisions outstanding.
The rationale of the Commission decision is that all classes of shippers and
receivers should be treated equally. The Commission's decision was ulti-
mately upheld by the U.S. Court of Appeals. As a result of our action, small
consumer's transportation costs were reduced by substantial amounts.

Practices of the household goods moving industry have presented a
particular challenge. Post-World War II American society became highly
mobile. These trends have created a great demand for household goods
moving service and a concomitant concern as to its quality.

The unique, personal nature of household goods moving service has
been recognized by the Commission. Shippers of household goods expect

53. Court action was brought against each individual trucker. The figure of $4.5 million was
arrived at by adding amounts from individual actions. See ICC News, Release 235-77, November
3, 1977. It describes how the ICC went into federal court against 12 companies for illegally retain-
ing 2.3 million dollars.

54. 353 I.C.C. 689 (1977).
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good service when moving their personal possessions to a new home and
the motor carrier industry has, as it should, encouraged the public to enter-
tain this confidence.55 The fact that the industry has not always justified
that confidence has resulted in a very active role by the Commission with
regard to household goods carriers.

The Commission undertook corrective actions in a series of proceed-
ings under Ex Parte No. MC-1 9,56 from the early 1 960's to the present. In
these proceedings the Commission has adopted new and amended rules to
govern the practices of household goods carriers intended to assist the
shipping public in obtaining more efficient and expeditious movement of his
or her possessions. Because the user of household goods services is often
an infrequent shipper, new rules were adopted to enable the individual con-
sumer to select rationally from among the various carriers and to know what
he or she has a right to expect from the carrier in terms of performance.
Performance reports are now required of carriers by the Commission and
the carrier must give the prospective customer a copy of its report along
with a pamphlet, published by the Commission, setting out the obligations
of the carrier and giving general guidance on what the shipper should do to
insure a successful move. Further, the Commission, through its field of-
fices, offers its assistance to the shipper in securing remedial action by the
carrier should the move go awry.

The household goods moving industry is a prime example of an area
where increased and continual regulatory activity is especially required.
New problems are always arising and old problems often take new forms. I
believe the Commission has exercised the sort of vigilance required by the
unique nature of the household goods moving service for the public through
its oversight of the industry's practices and contribution to improved con-
sumer awareness of what the act requires of the carriers.

The Commission has recognized that some carriers may attempt from
time to time to restrict the availability of their services. Efforts to restrict
services are accomplished. by tariff publications and are designed to elimi-
nate less profitable traffic or avoid doing business with particular clients and
connecting carriers. These service restrictions to say the least are generally
contrary to the common carrier obligation to serve the public.

Motor carrier tariffs57 define what services a carrier holds itself out to
the public to perform and the rates at which these services are available.
The foundation of these tariffs is the carrier's certificate of public conven-
ience and necessity. Carriers enjoy a degree of freedom to adjust their tar-

55. 96 M.C.C. 196 (1964).
56. Ex Parte No. MC-19 (Sub-No. 33), Practices of Motor Common Carriers of Household

Goods (1978).
57. The term "tariffs" is synonymous with the term "schedules," as used in the Interstate

Commerce Act.
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iffs at their own discretion, subject to the statutory requirements that
changes be effected on at least 30-days' notice and subject to possible
investigation and suspension by the Commission. Tariffs and tariff modifi-
cations must be filed with the Commission and in the manner prescribed in
the Commission's regulations. These regulations are part of the Code of
Federal Regulations. Tariff publications fowarded to the Commission for
filing but not conforming with the regulations may be rejected.

In its efforts to preclude unwarranted service restrictions, the Commis-
sion has by rulemaking established a regulation 58 requiring a carrier's tariffs
to embrace the full scope of its operating authority. The rulemaking pro-
ceeding was docketed as Ex Parte No. MC-77, Restrictions on Service by
Motor Common Carriers, and was concluded in 1970. The regulation
makes clear that publications attempting to limit or withhold service will be
subject to rejection or suspension. In a subsequent rulemaking proceeding,
Ex Parte No. MC-77 (Sub-No. 1),59 the Commission identified and ana-
lyzed the lawfulness of specific, recurrent restrictions. The interpretations
set forth in this subsequent proceeding are the guidelines for reviewing tariff
publications and rejecting those which create unwarranted restrictions. The
guidelines reach both direct and indirect restrictions. An indirect restriction
would be a tariff provision which removes the applicability of single-factor
through rates for the unfavored traffic, leaving a higher combination of local
rates. Although service would be available under the restrictions, the rate
levels are so high as to constitute an effective barrier to the movement of
the traffic.

Examples of prohibited restrictions are provisions which embargo or
which preclude the applicability of single-factor through rates on:

* shipments not delivered by the publishing carrier
* shipments of a particular named commodity

l ess-than-truckload shipments
* shipments not meeting unrealistic minimum weight requirements
* shipments not meeting unrealistic packaging requirements

Additionally, the Commission has directed carriers to eliminate tariff provi-
sions which prevent the applicability of class-rates on through movements
involving three or fewer carriers.60

58. 49 C.F.R. § 1307. 27(k) (1977).
59. This proceeding was entitled Restrictions on Service by Motor Carriers (Compliance Re-

ports and Interpretations), 119 M.C.C. 691 (1974), 126 M.C.C. 303 (1977), aff'd, Eastern Central
Motor Carriers Ass'n, Inc. v. Interstate Commerce Commission, 571 F.2d 784 (4th Cir. 1978).

60. The Commission does not have the power to force motor carriers of property to enter into
through routes and joint rates although it has sought legislation authorizing it to do so. The Com-
mission believes that joint rates and through routes are desirable because they make more service
available to the shipping public at a lower rate. Thus, the Commission discourages carrier actions
that adversely affect through routes and joint rates, as is exemplified in this aspect of the decision in
Ex Parte No. MC-77 (Sub-No. 1).
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These guidelines and prohibitions are intended to assure the availabil-
ity of a nationwide system of motor common carriers at reasonable rate
levels. In Fiscal Year 1977 the Commission's Bureau of Traffic rejected 83
publications as contrary to the Commission's MC-77 regulations. An addi-
tional 22 publications were suspended and placed under investigation.

Loss and damage claims are a national transportation problem. The
Commission is convinced that a critical part of solving this problem is the
creation of an expeditious method of adjudicating these claims. Loss and
damage claims are often ignored or unfairly declined, and, for the small
shipper especially, the cost of litigation often surpasses the amount of the
claims. However, the Commission's successive requests for legislation
granting it jurisdiction to adjudicate these claims have not been acted on.

Nonetheless, within the limits of its current Congressional mandate, the
Commission is doing what it can to improve loss and damage claims settle-
ment. For example, in Petition to Institute Proceeding to Amend CFR
1051.1(b), 6 1 we found it necessary and therefore now require "either the

address where remittance must be made or the address of the principal
place of business of the issuer of the freight to expense bill, or both, at the
issuers option," on the freight or expense bill. Prior to institution of this rule
shippers often had difficulty in placing loss and damage claims with the
carrier responsible for handling the claim within the statutory period of limi-
tations because of the difficulty in ascertaining the proper address. We be-
lieve this rule will somewhat facilitate settlement of claims.

IV. COST FINDING AND EVALUATION OF REVENUE NEED APPLICATION IN

GENERAL INCREASES AND SPECIFIC RATE ADJUSTMENTS

A. COST FINDING: AN OVERVIEW

In 1935, when motor carriers engaged in interstate and foreign com-
merce were brought under the jurisdiction of the Interstate Commerce Com-
mission, the carriers were, for the most part, small and unfamiliar with the
intricacies of ratemaking. They displayed little interest in or knowledge of
cost finding. Instead, they found it easier to ascertain the established rate
of the railroads and adjust them to fit their circumstances. If traffic could
more readily be handled by the motor carriers, it was possible to maintain
rates at the rail level or slightly higher than the rail rate. If it was found
necessary to reduce the rates in order to attract the traffic, that was done.
As competition grew in the motor carrier field and the nationwide depres-
sion intensified, the rate structure become depressed. Consequently, it be-
came apparent that the method of ratemaking then followed was no longer

61. 355 I.C.C. 61 (1977).
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adequate. Of necessity, greater emphasis had to be placed on the cost of
performing the service.

In response to a clear need to find a firm starting point for judging the
reasonableness of rates, the Commission formally organized the Section of
Cost Finding in 1 939. The principal function of the Section at that time was
to develop cost finding procedures for determining the cost of transporting
freight by various modes of transportation. The development of costs was
not instantaneous, for transportation industries offer a multitude of services
and the task of costing each one is a complex undertaking.

Under regulations, a uniform system of accounting and reporting to the
Commission was first required for the motor carriers.62 This provided data
for use in determining the carriers' over all financial stability and revenue
need, but it did not provide the necessary information fordetermining the
cost for particular segments or specific movements of traffic. Before data
could be developed to satisfy this more specific need, principles had to be
developed to allow the segregation and treatment of variable costs, joint
costs, and constant costs, and also to weigh the economic significance
attached to each. Indeed, there is no easy way of costing individual ship-
ments of different weights and sizes moving over a wide range of distances,
and which are transported by vehicles and men involved in performing spe-
cial services for many commodities at the same time. If you see a truck
traveling down the road, it may be loaded with 1 00 different shipments of
different weights. To determine why one of those shipments may cost more
per hundred pounds than another when they are all handled in one opera-
tion as indicated by the movement of the vehicle, is no -easy task. Yet,
clearly, no one would dispute that different costs apply to different weight
and size shipments, moving different distances.

While the problem of determining costs for ratemaking purposes was
difficult, it was not unsurmountable. The first study of note which set forth
cost finding methods and principles was published in 1943.63 This study
presented information on rail freight service costs in the various rate territo-
ries of the United States. By 1 948, procedures for determining costs were
well established by the Commission's section of cost finding. Several cost
formulas had been developed, and unit costs for both rail and motor were
being published each year. Costs developed from these formulas were and
still are widely used by the Commission and the industry in determining the
reasonableness of rates.

The term 'study" appears frequently throughout this testimony. As we
use it, 'study" may be broad or narrow in its connotation depending on the

62. Most recently revised in Revision of the Annual Report and Uniform System of Accounts
for Class I and Class II Motor Carriers of Properties, 42 Fed. Reg. 32,814 (1977).

63. RAIL FREIGHT SERVICE COSTS IN THE VARious RATE TERRITORIES OF THE UNITED STATES, S. Doc.
No. 63, 78th Cong., 1st Sess. (1943).
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project to which it applies. Thus, a traffic study is essentially the collection
and enumeration of a quantity of data sufficient to portray the characteris-
tics of a particular block or segment of traffic handled by a carrier or group
of carriers. A cost study may be the production of regional unit costs
through the application of Highway Form A to the expenses and statistics of
a regional group of carriers. A cost study may also be the application of
unit costs to traffic study data and matching the results with the associated
revenues by traffic segment.

Highway Form A and Highway Form B are two of the cost finding for-
mulas developed by the Commission's Cost Finding Section.64 Highway
Form A, Formula for Determination of Costs of Motor Carrier of Property, is
an 87-page document that separates motor carrier operating expenses,
rents, and taxes, excluding income taxes, among four basic functions: line-
haul, pickup and delivery, terminal platform, and billing and collecting.6 5 It

also provides for the determination and distribution of the 'cost of capital."
After assignment to functions, the expenses are related to service units and
unit costs developed. Service units used in these calculations include vehi-
cle-miles, hundredweights involved in pickup and delivery service, hun-
dredweights handled over the platform, and shipments billed.

The expenses and certain statistics used in the formula are obtained
from annual reports filed by the Commission by Class I and Class II motor
common carriers of general freight. The formula is designed to accommo-
date the expenses and statistics of carriers which derive an average of 75
percent or more of their revenues from the intercity transportation of general
commodities and which have averaged annual gross revenues of
$500,000 or more.66 Carriers whose operations meet these criteria are
required to separate certain of their major accounts between line-haul and
pickup and delivery work and to report certain supplemental statistics.

In applying Highway Form A, annual report data is supplemented by
special study information furnished by the carriers as follows:

(1) Form 2, traffic analysis, provides percentages for distributing annual
shipments and pounds to types of movement and to weight brackets in High-
way Form A.

(2) Form 4, pickup and delivery study time, provides time and motion
factors for distributing pickup and delivery costs to various weight shipments
receiving pickup and delivery service.

(3) Form 7, line-haul trip report study, provides data for computing the
round-trip load factor (average load) by length of haul separately for four major
weight groups and for all weight groups combined.

64. See Rules to Govern the Assembling and Presenting of Cost Evidence, 321 I.C.C. 238
(1963); and Rules to Govern Assembling and Presenting Cost Evidence, 337 I.C.C. 298, 337,
421 (1970) [hereinafter cited as 1970 Rules].

65. Id.
66. Id.
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(4) Form 10, platform study, determines the extent to which shipments
for various weights are handled over the carriers' terminal platforms.

(5) Form 11, analysis of peddle-trip operations, provide annual informa-
tion for use in separating peddle operations between the pickup and delivery
portion and the line-haul portion of the trips.

(6) Field reports provide additional accounting information to supple-
ment the accounting and statistical data shown in the carriers' annual reports
to the Commission.

As in any system of measurement, the accuracy of the results of our
cost studies depends on the integrity of the data fed into them. In this re-
gard, our field audit program plays a twofold role. First, the regular carrier
audit insures that the carriers' books of account and other records are cor-
rect, uniform and maintained in accordance with Commission-prescribed
requirements. In addition, for carriers participating in a regional study, the
auditors review their compliance with the special study requirements and
assist in resolving any problems which may arise. Headquarters staff thor-
oughly screen annual, quarterly and special study reports filed with the
Commission. Wherever possible, data cells are reviewed and matched
against other comparable data for reasonableness and accuracy. As nec-
essary, carriers are requested to verify and/or correct data cells which look
questionable. Our data capture system uses internal checks to insure the
accuracy of the transfer of data from hard copy reports to the computer. As
a result, we have the utmost confidence in the costs published in our re-
gional studies and the results of properly applied Highway Form B's.

Highway Form A is a complex formula and it soon became evident that
few, if any, motor carriers could apply the formula, which requires many
special and costly studies that must be processed through numerous
schedules, forms, and summaries. The problem, therefore, was how to de-
velop specific costs for an individual motor carrier or group of motor carriers
involved in supporting rates on traffic movements which do not fit into the
general rate structure. Stated differently, traffic hauls which only involve a
particular carrier or a small group of carriers may accrue costs that differ
from regional average costs. The Commission requires that costs for deter-
mining reasonable rates should, to the greatest extent possible, reflect the
cost of the carrier or carriers participating in the traffic.67 This means that
individual carrier costs should be developed to estimate the costs applica-
ble to the given traffic.

The Commission's Section of Cost and Valuation developed a cost
formula, Highway Form B, Simplified Procedure for Determining Cost of
Handling Freight by Motor Carriers, 68 whereby a carrier or group of carriers

67. Id. at 305.
68. Id. at 338, 424.
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could develop specific costs applicable to their own operations, as op-
posed to those average costs developed on a regional or territorial basis.

Highway Form B provides a simplified or shortened procedure so that
carriers can readily develop unit costs by services and therefore the costs
for specific hauls, without the necessity of making the extensive "special
studies" which are required as a part of the more refined Highway Form A
used to develop regional or territorial costs. In lieu of these "special stud-
ies," the allocation of costs among various sizes of shipments in Highway
Form B is achieved by applying cost relationships, developed through the
application of Highway Form A, to the average cost for all shipments. High-
way Form B procedures provide the means for developing terminal costs at
origin, destination and interchange points; adjustment for partial pickup and
delivery service at origin and destination; computation of pickup and deliv-
ery costs applicable to either a cargo or equipment interchange; adjustment
of system average load for length of haul; and adjustment to terminal and
linehaul cost to give effect to the density (pounds per cubic foot) of the
commodity.

When used properly, Highway Form B can be a useful tool for manage-
ment because it provides carriers with support for rate proposals, for con-
trolling costs, and for setting future budget estimates. Highway Form B is
also used by shippers, competing carriers and other interested parties in
protesting rate proposals.

B. COST LEVELS

Whether it be Highway Form A or Highway Form B, the products of
these formulas are "service unit costs" which, in essence, have been di-
vided between those which are long run variable and those which are con-
stant. The long run variable costs are computed at "90 percent variable,"
i.e., 90 percent of the carriers' operating expenses and cost of capital
(debt and equity) are considered as being directly variable with output-
with the remaining 1 0 percent being, relatively speaking, constant. 69

Standing alone, however, these service unit costs have no effect, and
it is only when they are "applied" to assumed or known transportation
movements, of different characteristics, that they have meaning and use.
The so-called application of these service unit costs, including the various
adjustments that may be possible, to "cost out" any given traffic can pro-
vide costs at various levels.

Generally speaking, there are three levels of motor carrier costs which,
under various circumstances, are helpful in analyzing and testing the com-
pensatory character of a rate. All three provide the complete cost picture,
and all three are necessary on occasion to explain motor carrier rates. (1)

69. Id.
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The first and lowest cost level consists of those one-way variable expenses
which are separable from the joint expenses incurred in the round-trip
movement of the equipment. (2) The second level of cost includes the (vari-
able) expenses applicable to the operation as a whole. It embraces those
joint expenses such as the round-trip movement of the equipment, which,
while of a joint character for an individual segment of the motor carriers'
operations, are viewed as a whole. (3) The third level of cost consists of the
so-called fully allocated costs which are made up of the (variable) costs plus
an apportionment of the constant expenses.

C. REGIONAL AVERAGE COSTS

To fill the need for regional and territorial motor carrier costs the Com-
mission's Section of Cost and Valuation has published a series of studies
which provide territorial unit costs, cost scales, and performance factors
based on data of motor common carriers of general commodities operating
principally within 13 specified regions or territories. 70

These studies represent territorial average costs, i.e., they are based
on a large group of carriers treated as if they were one large carrier, and are
derived from Highway Form A. We attempt to make cost studies for about
1 /3 of these regions each year, completing the cycle every three years. In
the interim period, these regional studies are updated to a current level, and
unit costs and operating factors for all regions are published in one state-
ment each year. This provides comparable cost data for all regions regard-
less of the year in which the base cost study was conducted. These
statements provide a complete explanation of how the costs can be used to
develop costs for specific movements of traffic based upon how a given
traffic is handled. The studies also provide the Commission with informa-
tion on motor carrier costs for use in its various regulatory functions and
makes available to the public cost information useful to carriers, shippers,
traffic organizations, rate bureaus, educators, and others.

Granting that regional cost studies are not the answer to all ratemaking
situations, these studies are of great value in measuring the general level of
costs in rate proceedings covering large segments of traffic. They are also
invaluable in ascertaining the compensatory nature of the rates on ship-
ments that receive average transportation services. However, because they
represent the average cost for all shipments falling within various weight
brackets, they do not necessarily reflect the cost of specific traffic weighing
other than the average or the cost of receiving special services other than
the average service accorded all shipments within the weight bracket.

70. The ICC Bureau of Accounts prepares these regional studies on a cyclical basis every
three years. An example is ICC Bureau of Accounts, Statement ZC 16-73, Cost of Transporting
Freight by Class I and II Motor Carriers of General Commodities (April 1978).
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For this reason when costs are desired for a specific shipment with
known transportation characteristics which are different from the average,
the unit costs developed through Highway Form A are adjusted based on
the services actually accorded specific shipments. 71 For example, adjust-
ments can be made for:

(1) Actual platform handling experience. The costs developed in High-
way Form A reflect the average platform handling experience for various size
shipments. However, in actual practice, some shipments may receive a plat-
form handling at origin, destination or interchange point and some may not.
When actual platform experience is known, costs are adjusted accordingly.

(2) Partial pickup and delivery. Methods are provided for adjusting pick-
up and delivery running and stop costs, and for determining trailer drop and
pickup costs.

(3) Density of the commodity transported. Adjustments to pickup and
delivery and platform costs are provided to adjust costs reflecting average den-
sity of all traffic known to traffic density.

(4) Actual miles of haul. Line-haul costs should be based on the actual
miles traveled in transporting the traffic which can be determined by special
study of a representative number of trips. In those instances where a study is
not made, the miles may be based on the short-line miles from the Household
Goods Carriers' Bureau Agent Mileage Guide, increased 6 percent for circuity.

(5) Round trip load factor. This is an adjustment to the line-haul cost to
reflect the actual round trip load of a specific shipment.

(6) Line-haul density. As in (5), round trip load factors and the resulting
line-haul costs are adjusted to reflect density and not weight alone.

(7) Different line-haul running speeds. The line-haul cost per vehicle-
mile in Highway Form A reflects the average line-haul running speed for the
carriers included in the study. Under certain circumstances the overall cost per
vehicle-mile may be adjusted to reflect changes in cost due to speed.
Some point out that ratemaking costs based on the territorial average

by weight bracket and distance block fail to recognize carriers whose costs
are higher or lower than the average. However, judging rates in terms of
average costs tends to hold down the rates and revenues of the high cost
carrier, thus providing an incentive for a more economical operation. It also
enhances the possibilities of profit for the low cost carrier, rewarding it-
some would say unduly-for its efficiencies.

It should not be concluded that average costs preclude the use of indi-
vidual carrier costs in rate cases. Individual costs are, in fact, preferred. 7 2

For instance, in adjustments in which several carriers participate, costs de-
veloped on an average basis are entitled to weight in the absence of more
specific data, in passing on the compensatory character of rates. System
average costs of a large group of carriers, reflecting costs of movement of a
variety of commodities over a wide area with diverse operating conditions,

71. See 1970 Rules, supra note 64.
72. Id. at 304-05.
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cannot be as decisive in determining reasonableness of particular rates on
a specific commodity, especially where the proponent has been moving the
traffic at rates the same as those proposed for several years under operat-
ing conditions similar to those attending to anticipated movement.

If the proponent is primarily a hauler or less-than-truckload traffic, its
system average operating expenses do not provide an adequate standard
for measuring compensativeness of proposed truckload rates. From the
above, it can be seen that the Commission is well aware of the limitation on
the use of average costs.

Observers of the Commission's use of the average costs sometimes
mistake the role of costs in the Commission's decisions. Rates are not
made by combining various ingredients measured according to established
formulas. Ratemaking always has been and no doubt always will be a proc-
ess depending importantly upon the exercise of judgment. The Commis-
sion has always tried to remain flexible in its treatment of costs in the belief
that only in this way can it arrive at sound and logical conclusions consistent
with the National Transportation Policy. On this basis rates have been ap-
proved in a number of proceedings which would not have been compensa-
tory under normal costing methods. Yet, costs remain a most important
factor. The position taken in the so-called Doyle Report 73 coincides with
that of the Commission. Thus, as stated in the report:

Throughout the course of our examination of transportation policy it has
been repeatedly impressed upon us that, while cost is not the sole factor in
pricing, it is the only measurable one. Sound cost analysis is an essential pric-
ing tool ....

D. ONE-WAY COSTING

Another controversial area of costing is what is called one-way versus
two-way costing or back-haul rates.

For the motor carrier industry to be sound and financially stable, overall
rate levels must provide the carriers with adequate revenues to enable them
to continue furnishing service. This principle is set forth in section 21 6(i) of
the Act. 74 One application of this principle is that variable costs are found
generally indicative of the minimum level of expenses which must be recov-
ered by a carrier in providing particular services. In computing variable
costs, the Commission in the past often required the calculation to be on a
roundtrip basis.

However, in Carbon Black from the Southwest to Ind. ,75 Ohio & Mo.,

73. REPORT OF THE COMMITTEE ON COMMERCE, UNITED STATES SENATE BY ITS SPECIAL STUDY

GROUP ON TRANSPORTATION POLICIES IN THE U.S., S. REP. No. 445, 87th Cong., 1st Sess. 389
(1961).

74. 49 U.S.C.A. § 10704 (West. Supp. 1979).
75. 325 I.C.C. 138 (1965).
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the Commission authorized use of one-way costing. In that proceeding the
motor carriers showed that they had lost a substantial volume of carbon
blacks traffic over a 2-year period as the result of a reduced rail rate and
that a "heavy and chronic imbalance of traffic" existed in the going direc-
tion of the proposed rate. In the light of that evidence the Commission
approved a proposed rate which exceeded variable costs computed on a
one-way basis.

There is another situation where the Commission has allowed incre-
mental costing of back-haul traffic. This is where the traffic would not move
but for the reduced rates 6r where the traffic would otherwise move in pri-
vate carriage. 76

Carbon Blacks, Aluminum Extrusions, and similar cases subsequent to
them, therefore, recognize that transportation conditions may justify one-
way costing. We believe that these cases reflect sound policy and will con-
sider whether the use of one-way costing should be expanded.

E. GENERAL RATE INCREASES

As discussed in a previous section of this testimony, the post-World
War II period has been marked by increasing carrier utilization of general
rate increase proposals. As stated there, a request for a general increase is
based on systemwide revenue needs instead of those concerning only par-
ticular movements, commodities, or segments of traffic. Unlike ordinary
rate proposals, a general increase is normally sought as a percentage in-
crease applicable to all or nearly all rates maintained within a ratemaking
territory. Recognizing the need for such measures, the Commission has
endeavored to ensure that the proceedings are determined in the fairest
way possible to both carriers and shippers, balancing the carriers' need to
charge rates sufficient to meet their revenue needs and to enable them to
fulfill their service mission and the public's entitlement to adequate and effi-
cient service at the lowest cost consistent with the furnishing of such serv-
ice. Over the past thirty odd years, the Commission, through its decisions
in general rate increase proceedings and its overall efforts to develop valid
criteria to apply to such proposals, has steadily improved the quality of its
considerations in general rate increase proposals.

For a period of time during and following World War II, the Commission
relied primarily on the evidence of the operating ratio of carriers in general
rate increase proceedings. The term "operating ratio" refers to the ratio of
the carrier's operating costs to its total operating revenues. The theory be-
hind the reliance on operations revenues is that because trucking requires
low fixed investment, the primary risks of business is involved in operating
outlays. An operating ratio of 93 percent was thought appropriate to insure

76. Aluminum Extrusions from Miami to Chicago, 325 I.C.C. 188 (1965).
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the viability of carriers. However, in the early 1 960's, emphasis began to
shift away from the operating ratio as a viable criterion of revenue need. In
passing upon the merits of the operating ratio standard in General In-
creases--Eastern Central Territory, 7 7 the Commission stated:

Although an operating ratio of 93 percent has been found reasonable in the
past, we do not regard such an operating ratio as an immutable standard. In
view of the numerous changes which have taken place in the motor carrier
industry, we believe this matter should be thoroughly explored in the light of a
more complete record developed either in a further hearing in the instant pro-
ceeding or in some similar proceeding. At the same time, we believe that the
parties, in cooperation with the Commission, should produce all the informa-
tion required to show the precise effect of transactions between carriers and
their subsidiaries or affiliates on carrier operating ratios ....
Passing again on the merits of the operating ratio a year later in Gen-

eral Increases-Middle Atlantic and New England Territories, 78 the Com-
mission found that: "The mere showing of present operating ratios of
above 93 percent without a showing of the factors that make up such a
ratio is not sufficient for our purposes .... "

The Commission's consideration of general rate increase proposals
became more refined. As the Commission moved away from reliance on
the operating ratios of the carriers, it started to require various other
financial data from the carriers. Cases in 1962 and 1963 stressed the
need for more precision in showing the effect of transactions between carri-
ers and affiliates or subsidiaries and more detailed evidence of expense
items of representative carriers. 79

In 1964 an order was issued intended to insure the submission of ade-
quate information in future general rate cases.8 0 The order required carri-
ers to provide supporting data for individual representative carriers in the

.form of various financial ratios relating to overall carrier operations and the
specific territories and traffic affected by the rate proposal.

General rate increases came to a virtual standstill for the period imme-
diately following the 1964 order. By early 1967 the motor carriers had
been denied seven straight applications over a two-year period primarily on
the basis of the lack of representativeness of the sample carriers.81 As a

77. 316 I.C.C. 467, 481 (1962).
78. 319 I.C.C. 168, 176 (1963).
79. Id.; General Increases-Eastern Central Territory, 316 I.C.C. 467 (1962).
80. Prior to the rules adopted in Ex Parte No. MC-82, New Procedures in Motor Carrier Reve-

nue Proceedings, 339 I.C.C. 324 (1971), evidentiary guidelines governing general increase pro-
posals were issued on an ad hoc basis. These determinations are the so-called "big orders." An
example of a "big order" is found in Increased Rates and Changes From, To and Between Middle
West Territory, 335 I.C.C. 142, at 151-54 (1969).

81. LTL Class Rates and Minimum Charges Between Midwest and Central Territories, 325
I.C.C. 106, 111 (1965); General Increases Between East and Territories West, 329 I.C.C. 626,
640 (1965); Increased Rates Within Southwest and Between Colo. and Wyo. and Southwest, 326
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result of Ringsby Truck Lines, Inc. v. United States, 82 the Commission un-
dertook to delineate more specifically the evidentiary requirements for gen-
eral rate increases. This effort was manifested in the so-called Big Order of
April 27, 1967.83 The requirements of the order related to determination of
a traffic study, a cost study, affiliate data, and evidence of required operat-
ing ratio and desired profit level.

On April 3, 1 968, the Commission ordered the motor carriers to pro-
duce evidence of:

[t]he sum of money, in addition to operating expenses, needed to attract
debt and equity capital which they require to insure financial stability and the
capacity to render service. This evidence should include, without limiting the
evidence that may be presented, particularized reference to the respondents'
reasonable interest, dividend, and surplus requirements and experienced, pro-
jected, and needed rate of return on depreciated investment in transportation

84

This order was reaffirmed by the Commission in its decision of June 5,
1969, on Increased Rates and Charges, From, To, and Between Mid-
dlewest Territory, which stated in part: "The single most important gauge
of a motor carrier's ability to attract equity capital is its return of value over
and above the values the investors have committed to the enterprise. Two
significant measures are the rate of return on stockholders' investment and
the rate of return on assets. ' ' 8 5

The experience of carriers and the Commission under these orders
was mixed. The experience, however, highlighted the need for an even
more definitive approach to determining the evidentiary criteria for general
rate increase cases.

The culmination of this experience was the institution on August 1,
1969, of Ex Parte No. MC-82, Proposed New Procedures in Motor Carrier
Revenue Proceedings.8 6 This proceeding, a major formal rulemaking,
gathered substantial input from a wide spectrum of shipper and carrier in-
terests and resulted in the fullest consideration of the subject of general
increase cases, carriers' revenue need requirements, and the data neces-
sary to permit rendering of the fairest possible decision.

The proceeding led to the adoption of special rules which apply to the

I.C.C. 216 (1966); LTL COR Rates Between East and Territories West, 326 I.C.C. 174, 197
(1966); Increased Class and Commodity Rates, Transcontinental, 326 I.C.C. 397, 404-05 (1966);
Increased LTL, AQ, and TL Rates, To, From, and Between New England Territory, 329 I.C.C. 244,
248 (1966); Increased Class and Commodity Rates, Transcontinental, 329 I.C.C. 420, 425
(1967).

82. 263 F. Supp. 553 (D. Colo. 1967).
83. See note 80 supra.
84. Increased Rates and Charges, From, To, and Between Midwest Territory, 335 I.C.C. 142,

152, app. A (1969).
85. Id. at 148.
86. 35 Fed. Reg. 13911 (1970).
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more significant motor carrier general increases on freight rates and
charges. The rules themselves are often referred to as 'the MC-82 rules"
in reference to the proceeding 87 in which they were adopted.

Our rules governing general increases of motor common carriers of
property88 apply only on the major increases. One of the threshold criteria,
for example, is that the increase involved generate more than 1 million dol-
lars in additional revenues. The rules also embrace major restructurings. 8 9

The MC-82 rules have been revised twice in the light of suggestions for
their improvement by shippers and carriers as well as our own experience
with them. 90 Significant further revision is now in process.9 1

The rules are essentially procedural, specifying when, what, and with
whom the carriers (or the bureaus acting on their behalf) must file. The
carriers are free to supplement the mandatory data with any other data they
believe is relevant. The rules ensure that the Commission has before it the
minimum data which experience has shown is needed to evaluate whether
the proposed increases or restructuring are in fact justified. They ensure
that interested shippers and the public-at-large or governmental agencies
and bodies wishing to participate92 also have this data with enough time to
oppose the tariff proposal. The rules achieve these objectives in part by
requiring that the increase tariff and the entire justification relied on be filed
with the Commission and served on interested parties at least 45 days prior
to the effective date of the proposed tariff. 93

The data we require includes (1) a traffic study, (2) a cost study, (3)
revenue need information and (4) affiliate data. 94

87. Ex Parte No. MC-82, New Procedures in Motor Carrier Revenue Proceedings, 339 I.C.C.
324 (1970) (codified at 49 C.F.R. § 1104 (1977)).

88. Somewhat analogous rules were adopted last year to govern industry-wide increases in
bus fares and are codified at 49 C.F.R. § 1104(b) (1977). The Commission is currently exploring
the feasibility of adopting comparable rules to govern general increases of other specialized carri-
ers, such as those transporting household goods.

89. Restructurings are widespread rate changes but, unlike general increases, many are
downward so that the net increase in revenues may be minor. Typically, they involve increasing
rates and charges on smaller LTL shipments (e.g., under 500 pounds) and decreasing rates and
charges on larger shipments. The Commission's concern about the impact these restructurings
have on the so-called "small shipments" problem led to the institution of Ex Parte No. MC-98, New
Procedures in Motor Carrier Restructuring Proceedings, 41 Fed. Reg. 41 Fed. Reg. 1923 (1976).

90. Ex Parte No. MC-82, New Procedures, The Motor Carrier Revenue Proceedings, 340
I.C.C. 1 (1971), 351 I.C.C. 1 (1975).

91. 357 I.C.C. 498 (interim report decided June 9, 1978).
92. Protests and briefs to proposed general increases in rates and in fares have been filed by

federal (the Departments of Justice, Transportation, Agriculture, Defense, as well as the Council on
Wage and Price Stabilization), state, and local governmental bodies.

93. Because a general increase tariff and its justification are often complex, the 30-day statu-
tory lead time is inadequate.

94. 49 C.F.R. § 1104.2-1104.5 (1977).
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1. The Traffic Study
The traffic study is based on the industry's continuous traffic study

(CTS)9 5 and must be conducted in accordance with specific guidelines to
ensure that its conclusions are representative.

The rules specify the study carriers96 and require that the study be for
the most current 1 2-month calendar year for which the carrier system oper-
ating date is available. They require that the study include a probability
sampling of the actual traffic handled during identical time periods for each
study carrier.

2. The Cost Study
Additionally, the MC-82 rules require a detailed costing of the sampled

traffic. The carriers are required to develop service unit costs for each indi-
vidual study carrier, adjust them by size of shipment and length of haul, and
then apply these unit costs to the traffic service units developed from the
traffic study. Operating ratios are then derived for the issue traffic by indi-
vidual weight brackets.

The basic cost analysis performed by our cost analysts, under the MC-
82 rules, is confined to the evidence of record. Further, when necessary,
underlying workpapers may be requested to support allocation factors or
other data which is not clear on the record. Under MC-82 the burden of
proof rests with the carriers to support the reasonableness of their proposed
rate adjustments. In addition, each case is treated on its particular merits
because from case to case, rate relief is sought by the various carriers for
different reasons and under varying economic circumstances. Common to
most general increase and restructuring proceedings filed under the provi-
sions of Ex Parte MC-82 are various items pertaining to traffic study, frame
carriers used, cost study, updating, through versus carried method of cost-
ing, density adjustment, and cost revenue comparisons by weight bracket.

More specifically, the items identified above are examined in the fol-
lowing manner:

(1). Justification statements submitted in accordance with Ex Parte No.

95. The CTS is based on a statistical sampling plan prepared by an expert in the field. 49
C.F.R. § 1104.9 (1977) (one of the MC-82 rules) ensures that shippers as well as the Commission

have ready access to all underlying data used in the preparation of the materials used by the
carriers as their justification, and thus enables the shippers and the Commission to examine the
sampling procedures for the traffic study in the event there is reason to question the traffic sampled.

96. The study carriers are those carriers participating in the traffic requirement for allocation
expenses between line-haul and pickup and delivery services [i.e., those specified in 49 C.F.R.
§ 1207 (1977) instruction 27] which participate in one of the motor carrier industry's Continous
Traffic Studies (CTS), and which derive $1 million or more in annual operating revenues from this
issue traffic or 1 percent or more of the total annual operating revenues of all carriers from the issue
traffic.
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MC-82 procedures contain financial data, as well as cost data. The pro
forma portion of the financial data is based on updated costs developed
through the cost study. Consequently, the validity of the methodology em-
ployed in developing this cost study must be initially verified to determine
the adequacy of this data for cost and financial analysis purposes. If the
cost study is found to be deficient, this data is restated, if possible, to cor-
rect these deficiencies. When restatement of this data cannot be ascer-
tained, the analysis, which is developed for the Commission, indicates that
the justification statement submitted in support of the particular rate propo-
sal is unacceptable for determining the reasonableness of that proposal.

(2). All cost data in the justification statement is also examined for compli-
ance with the requirements established in Ex Parte No. MC-82. Specifi-
cally, the traffic study is reviewed to determine if the procedures utilized by
respondent carriers in developing this study conform to the prescribed reg-
ulations. As a practical matter, the general design of the traffic study has
not changed materially since the inception of Ex Parte No. MC-82.

Similarly, the cost study is scrutinized with regard to the method em-
ployed in developing costs for the base study year, the present pro forma
year, and the restated pro forma year. Particularly, the assignment factors
and expense allocations used in the cost study are analyzed with respect to
their reliability. In addition, the procedures used in updating labor and non-
labor expenses to both the present pro forma level and the restated pro
forma level are examined for their accuracy and theoretical validity.

The specific unit costs of each carrier are applied to the traffic charac-
teristics of that same carrier, i.e., the "each-to-each" costing methodology
prescribed in this proceeding. These data are then accumulated using all
carriers employed in the cost study. This includes both the more efficient
and the less efficient carriers. Thus, this use of all carrier data provides the
average transportation costs for the traffic at issue and keys rate levels,
insofar as costs are considered, to the average carriers.

(3). The method administered in rerating base year revenues to both the
current level and the proposed level is reviewed with regard to its reasona-
bleness and accuracy. Ex Parte No. MC-82 requires that estimates of cur-
rent revenues should reflect all rates and charges in effect no later than 45
days prior to the date of the tariff filing and that the proposed level should
reflect conditions prevailing on the effective date of the rate proposal.

(4). In those instances where respondent carriers submit data on both a
"carried" and a "through" basis, the evidence is examined to determine
its credibility, accuracy, and compliance with the prescribed procedures.
The 'through" basis evidence is further analyzed to substantiate the lack of
any significant sampling bias. Absent adequate evidence demonstrating
that the use of the "through" basis does not result in a substantial sampling
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bias, all conclusions based on cost analysis relating to the reasonableness
of the rate proposal are predicated solely on "carried" basis data.
(5). Finally, the cost-to-revenue comparison, developed on the basis of
the cost study for the individual weight brackets affected by the rate propo-
sal, are thoroughly scrutinized to determine if there is any cost justification
for the proposed rate adjustments. Where provable carrier expense in-
creases exceed proposed revenue increases, the rate proposal is consid-
ered to be totally cost justified. On the other hand, if the increases in
revenues equal or exceed increases in expenses, prior to consideration of
the proposed increase, the rate proposal has not been shown to be cost
justified. Of course, in between these two extremes are the rate proposals
that are only partially cost justified. In these cases, only a certain percent-
age of the proposed revenue increase is necessary to cover provable ex-
pense increases. When this occurs, the exact percentage of the proposed
revenue increase that is cost justified is calculated.

Basicially, these cost-to-revenue comparisons are the crux of the cost
analysis conclusions. More importantly, however, cost analysis provides
one element of input to be considered in rendering a decision.

In addition to analyzing the justification statement initially filed by re-
spondent carriers, protests and replies are also analyzed.

Concomitantly with the "cost analysis" of data in MC-82 type pro-
ceedings, the "carriers' revenue need" is also carefully examined and eval-
uated. "Carrier revenue need" is defined as the revenue generation
required to cover operating expenses and provide fair and reasonable re-
turns to the carriers' capital suppliers. To provide safe and reliable service
to the shipper, carriers must maintain adequate truck fleets and terminals.
Maintenance of adequate plant requires capital which in turn requires ade-
quate income levels to repay borrowing and pay dividends. Revenue and
profit levels are revenue need questions which the Commission addresses
in each and every general increase case.

If the carriers' data justification is not assailed by any protestant to the
tariff in issue, the Commission and Staff, including the Section of Cost and
Valuation and the Section of Financial Analysis, closely review the
mandatory evidentiary materials. If the supporting data appears weak or
marginal, an investigation into the lawfulness of the tariff will be ordered.
The effective date may also be suspended for seven months while the in-
vestigation is undertaken.

If an investigation is initiated, it will culminate with a Commission deci-
sion granting, denying, or approving the increase in part, as the evidence
may warrant. In deciding the lawfulness of any particular general increase,
the Commission balances the economic and public policy considerations
involved, including the need, in the public interest, of adequate and efficient
transportation service by motor carriers at the lowest cost consistent with
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furnishing of such service and the need of the carriers for revenues suffi-
cient to enable them under honest, economical, and efficient management
to provide such service. 97

The above outline of the MC-82 procedures and our analysis thereun-
der is only an outline. The procedures themselves are complex and involve
some highly technical issues. The complexity of the problems involved in
getting probative traffic, cost, and revenue data is reflected to some extent
in the size and complexity of our three MC-82 reports to date as well as the
large amount of data included in filings by the carriers under the proce-
dures. While we believe that the procedures essentially achieve their objec-
tive of providing necessary data to assess the carriers revenue need
proposals, we also recognize that further refinement is foreseeable. The
MC-82 rulemaking itself is open-ended to facilitate revisions to the rules.
Major revisions, in fact, are currently being considered, as has been noted
by our report in Ex Parte No. MC-98.

Rate increases not falling within the specific parameters of the MC-82
rules, of course, remain subject to various statutory and Commission proce-
dural requirements designed to ensure that the public is not likely to over-
look important tariff changes. These procedural safeguards include the
Commission's strict rules governing tariff publication, ensuring that rate
changes are clearly identified, requirements which, when coupled with the
30-day statutory lead time accorded by section 21 7(c) of the Act,98 ensure
that the public has sufficient notice of the proposed tariff and adequate time
to file a protest to objectionable changes. These provisions also ensure that
the Commission through its Suspension and Fourth Section Board has suffi-
cient lead time to act on the protest. If the circumstances should warrant,
section 21 6(g) of the Act99 gives the Commission authority to suspend the
tariff for seven months while investigating the lawfulness of the proposed
rate changes. If found unlawful, the Commission will order the objectiona-
ble provision canceled.

F. PROBLEM AREAS

In the past, the Commission's Section of Cost and Valuation has con-
centrated its efforts in costing to motor carriers of general commodities.
However, specified carrier groups, such as household goods carriers, have
come to the forefront due to the traffic volume and magnitude of their rate
increase requests, and their impact on the nation's economy. As an indica-
tion of their impact, in 1976, specialized carriers generated 40 percent of
the revenues of all motor carriers having annual operating revenues of

97. 49 U.S.C.A. § 10704 (West Supp. 1979).
98. 49 U.S.C.A. § 10762 (West Supp. 1979).
99. 49 U.S.C.A. § 10708 (West Supp. 1979).
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$500,000 or more. 100

1. Specialized Carriers

The Commission has found during the course of considering rate in-
crease requests of some of the specialized carrier groups, that the cost

.evidence has been inadequate. This lack of adequate cost evidence has
brought about a need for additional MC-82-type proceedings for these car-
riers. Such proceedings foster the development of minimal data require-
ments which (1) impose a scheme of fact presentation on the parties which
is both logical and understandable; (2) allows interested parties to study the
financial position of the carriers; and (3) allows the Commission to assess
and evaluate the revenue needs of the carriers.

The Commission's Section of Cost and Valuation is currently investi-
gating the possibility of a rulemaking proceeding for household goods carri-
ers. Future plans include the development of MC-82-type procedures for
both the bulk motor carriers and possibly heavy haulers.

2. Need for New Cost Formulas

The Section of Cost and Valuation has determined that a need exists
for special cost allocation formulas for various types of specialized carriers.
This need stems from the fact that the operating and accounting character-
istics of these particular carriers differ from the operating and accounting
characteristics of general commodity carriers, i.e., Highway Forms A or B
are not suited to the development of costs for these carriers. Accordingly,
the Commission's Section of Cost and Valuation is currently researching
reported data, studying the systems of accounts and anticipates meeting
informally with certain specialized motor carrier groups to discuss operating
characteristics and available industry data. A major problem which must be
resolved stems from the fact that many specialized carriers rely on owner-
operators to perform the transportation service. In the past, it has been
virtually impossible for the carrier to collect and submit reliable cost data for
representative owner-operator movements.

3. Field Studies

A natural out-growth of formula development and the subsequent cost
computations is the need for special field studies to enhance and refine
cost estimates.

100. TRANSPORTATION CONSULTANTS, DIVISION OF DUN AND BRADSTREET, INC., TRiNE'S BLUE BOOK

OF THE TRUCKING INDUSTRY(1 9 7 7).
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V. RATE BUREAU MONITORING

Carrier management initially decides what level of rates it will seek to
establish. These rates are published by the carrier and filed with the Com-
mission. Copies of those rates are available for public inspection at each
carrier's office and at the Commission. The public availability of these rates
tends to assure that shippers, towns, ports and individuals are being
charged the right amount and neither receive any special preference nor
are the subject of any unjust discrimination.

An individual carrier may publish and file with the Commission its rates
in its own tariffs, or have its rates published by an "agency" for its own
account or jointly with all carriers willing to establish the same charges.

Agency tariffs are published under the auspices of a rate bureau. Rate
bureaus are carrier-owned organizations, formed by agreement between
and among regulated common carriers, for the purpose of joint or collective
ratemaking activities. Those agreements set forth the procedures for the
joint consideration, initiation, and/or establishment of rates, fares, classifi-
cations, and certain other related matters applicable to the transportation of
property and passengers in interstate or foreign commerce. Section 5a of
the Interstate Commerce Act1 01 authorizes motor common carriers to apply
to the Commission for approval of those agreements, and approval relieves
the member carriers from the operations of the antitrust laws.

To warrant Commission approval and hence exemption from the oper-
ations of the antitrust laws, a rate bureau agreement must guarantee that
members have the full, free, and unrestrained right to take independent
action either before or after any determination arrived at through the collec-
tive action procedures of the agreement.

Over the years, other conditions have been prescribed, including the
following:

(1) All eligible carriers must have a right to become a party to an approved
agreement upon the same terms as present members.
(2) No member carrier may be expelled except for nonpayment of dues, and
provisions must be made for reinstatement.
(3) The terms of an agreement must be definite and certain, with the proce-
dures for collective action clear and orderly. No open-ended provisions can
gain approval.
(4) Ultimate responsibility and power with respect to the determination and
establishment of rates must be with the carrier managements, and not with the
bureau.
(5) Carriers must be free to publish their own individual tariffs.
(6) There must be adequate carrier representation on committees and rea-
sonable quorums for meetings.
(7) Dues assessment must be correlated to the size of the carrier member.

101. 49 U.S.C.A. § 10706 (West Supp. 1979).
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In addition to the enumerated conditions, a rate bureau agreement to
be approved by the Commission must provide that any interested person
(member carrier, shipper, bureau, etc.) may initiate a rate proposal before
the bureau. All collective proposals for new or changed rates and related
matters must be docketed and adequate notice given, usually by publica-
tion in a transportation journal of national distribution or by docket bulletin of
the bureau. Opportunity must be given for any interested person to express
his views for or against a proposal either orally or by written representation.

The Commission requires that procedures used during the processing
of proposed rate changes must be carefully detailed in the agreement, and
that adequate public notice be given at each stage of the collective process
and at the time of final disposition. The same strict notice requirements
apply for independent action proposals. These safeguards, which are nec-
essary to protect the public interest, are included in all approved agree-
ments.

My prior testimony before this subcommittee last October concerned
price competition and the role of rate bureaus in the motor carrier industry.
There was much discussion of the Commission's recent rate bureau investi-
gation in Ex Parte No. 297 and the continuing exercise of the Commission
responsibilities in the area. Recent Commission actions affecting motor
carrier collective ratemaking activities give added emphasis to the signifi-
cance of the Commission's oversight function.

On July 7, 1977, the Commission, in response to a petition filed by the
Department of Justice, instituted Ex Parte No. 297 (Sub-No. 2), Notification
of Rate Proposals Following Prior Independent Action 10 2 to determine
whether to adopt a rule proposed by the Department of Justice. The De-
partment of Justice had alleged that rate bureaus were concealing and
modifying independent action rates without the consent or knowledge of
the carriers which had established the rates through independent action.
The rule proposed by the Department of Justice would require rate bureaus
to notify affected member carriers of proposed changes and cancellations
of independent action rates and would prohibit rate bureaus from changing
such rates for the account of any carrier without first obtaining the carrier's
written consent.

In response to the proposed rule, the Commission received comment
from 48 shippers and carriers as well as from the Department of Justice.
Public comment on the proposal revealed that modifications, and cancella-
tions of motor carrier independent action rates without notice to the carriers
which had established those rates, can and do occur. Changes of this na-
ture are caused by the inadequacy of notice to carriers, docketing practices
of rate bureaus, and carrier inattentiveness. These practices infringe upon

102. 42 Fed. Reg. 35175 (1977).
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the right of independent action. Comment also revealed that notice to ship-
pers and interested parties of proposals to change motor carrier and rail
independent action rates are inadequate, and that motor carriers, shippers
and others interested are often accorded insufficient time to reply to these
proposals. These practices violate the right to notice and the right to be
heard in the rate bureau setting.

With these problems in mind, the Commission adopted a rule10 3 that
will do three things: (1) require that motor carriers, shippers and other inter-
ested parties be accorded notice of proposals to change or cancel rates
established by independent action, (2) require that the parties be allowed a
minimum of fourteen days to reply in person or in writing to proposals to
change or cancel independent action rates, and (3) require that motor car-
rier rate bureaus obtain the written consent of carriers before changing or
cancelling independent action rates in which they are participating. In addi-
tion, the rule defines key terms such as "independent action," "adequate
notice," 'rate bureau," and 'rate."

The rule will also make an exception. It will release rate bureaus from
complying with the notice and consent requirements of the rule when pro-
posing changes in independent action rates pursuant to a general rate in-
crease or rate restructuring. The exception is made because general rate
increases and rate restructurings do not affect the efficacy of the right of
independent action. Nor dothey deprive carriers, shippers and other inter-
ested parties of their right to notice, because changes of this nature are
widely publicized well before the fact.

The rule is scheduled to take effect ninety days after publication in the
Federal Register. The evidence of record and Commission knowledge of
rate bureau operations indicates that rate bureaus will be able to comply
with the rule if given sufficient time to prepare to do so. Thus, the rule will
address genuine problems in current rate bureau practices detrimental to
carriers, shippers and consumers without unduly hampering rate bureau
operations.

Last October, I indicated that the Commission had developed some
experience in applying the provisions of section 208 of the 4-R Act' 0 4 to
rail rate bureaus, and would consider whether those provisions should be
applied to motor carrier rate bureaus. On December 30, 1977, the Com-
mission instituted a rulemaking proceeding on its own motion in Ex Parte
No. 207 (Sub-No. 3), Modified Terms and Conditions for Approval of Col-
lective Ratemaking Agreements Under Section 5a of the Interstate Com-
merce Act, to determine whether the prohibitions on collective ratemaking
contained in section 5b of the Act should be adopted as additional terms

103. 43 Fed. Reg. 55251 (1978).
104. Railroad Revitalization and Regulatory Reform Act of 1976, 45 U.S.C. § 801 (1976).
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and conditions on the approval or continued approval of collective ratemak-
ing agreements subject to section 5a of the Act. Section 5a of the Act
governs collective ratemaking among freight forwarders, water carriers and
motor carriers.

The provisions in section 5b of the Act to be studied prohibit participa-
tion in agreements with respect to, or any voting on, single-line rates, or on
joint-line rates unless the participating or voting carrier can practicably par-
ticipate in the interline movement. Section 5b also prohibits any agree-
ments which provide for joint action to protest or seek suspension of any
rate filed by any carrier, whether it belongs to the rate bureau or not.

These prohibitions allow for two exceptions: voting on general rate in-
creases or decreases, and on broad tariff changes. The Commission will
study whether these exceptions should be adopted, as well as whether par-
allel behavior should be prima facie evidence of a violation of section 5a.

More than 100 persons have notified the Commission of their intent to
participate in this proceeding and a procedural schedule for comments has
been established.

In addition to these rulemaking proceedings the Commission issued an
order on December 30, 1977, in Ex Parte No. 297 (Sub-No. 4), Reopening
of Section 5a Application Proceedings to Take Additional Evidence, requir-
ing that carrier members of all currently approved collective ratemaking
agreements under section 5a of the Act submit additional evidence to
demonstrate that those agreements should continue to have Commission
approval. The reopening order also applies to all applications pending
Commission approval (excluding rail agreements now subject to section 5b
of the Act).

The Commission instituted this proceeding to re-examine all agree-
ments presently approved under section 5a to determine whether these
agreements still satisfy the standard of review set forth in paragraph (2).
Pursuant to paragraph (7) of section 5a, the Commission is taking addi-
tional evidence to determine whether previously approved agreements (ex-
cluding agreements now subject to section 5b of the Act) still satisfy the
requirements of the Act. The Commission will incorporate this evidence
with revisions proferred under Ex Parte No. 297, as well as any other revi-
sion the parties in each proceeding wish to submit, to determine whether
such agreement should continue to have the approval of the Commission.
Approval of agreements found not to conform to section 5a will be discon-
tinued as will approval of agreements for which no evidence is filed.

Parties to collective ratemaking agreements are required to submit evi-
dence consistent with their burden of proof. Other interested parties, such
as shippers, ultimate consumers and public interest groups, the Federal
Trade Commission and the Department of Justice were invited to partici-
pate in the proceedings. The latter two government agencies were particu-
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larly invited to comment on the anti-competitive effects of the agreements
under consideration. Evidence submitted by all parties in any proceeding
must be relevant to one of these three issues:

(1) Whether the agreement enhances one or more national transportation pol-
icy goals,
(2) Whether the agreement will harm interests intended to be protected by
the antitrust laws, and,
(3) Whether the benefits the agreement confers on the public interest from
the standpoint of the national transportation policy outweigh the harm the
agreement will do to the public interest intended to be protected by the anti-
trust laws.
It was concluded in Ex Parte No. 297 that rate bureaus served a useful

function in ratemaking. However, we are aware that most of the section 5a
agreements were approved by the Commission more than 15 years ago.
The substantial changes in the trucking industry during that period suggest
a need to determine whether all previously approved agreements are still
necessary and whether they still conform with the standard set forth in para-
graph (2) of section 5a and the public interest. In this regard, the Commis-
sion has established a staggered procedural schedule for the filing of
additional evidence by the rate bureaus which will bring all currently ap-
proved and pending section 5a agreements before the Commission within
one year from the date of service of the order in this proceeding, January 6,
1978.

As noted in my prior testimony, the motor carrier rate bureau regula-
tions issued by the Commission in Ex Parte No. 297 were challenged by
three different bureaus before the United States Court of Appeals for the
Fourth Circuit, in Richmond, Virginia. The challenged regulations included:
(1) the prohibition against rate bureau protests of independent action pro-
posals before the Commission; (2) the prohibition against shipper-affiliated
carriers serving on the bureaus' boards of directors or rate committees with-
out prior Commission approval; and (3) the prohibition against profit-making
by rate bureaus.

On July 21, 1977, the Fourth Circuit handed down its decision. The
three-judge panel's decision sustaining the regulations in an opinion by the
late Mr. Justice Clark was unanimous on two of the three issues; one judge
dissented on the question of protests against independent action proposals.
Petitions for rehearing were denied except with respect to the question of
protests against independent action proposals. Upon further hearing on
November 8, 1977, the Commission's finding concerning that question
was sustained by a majority of the Court.

Although a petition for certiorari was subsequently filed with the
Supreme Court concerning the prohibition against shipper-affiliated carriers
serving on the bureau's board of directors or rate committees without prior
Commission approval, no stay was entered and the Commission, by order

1978]

53

O'Neal: Price Competition and the Role of Rate Bureaus in the Motor Carri

Published by Digital Commons @ DU, 1978



Transportation Law Journal

dated January 23, 1 978, reinstated the effectiveness of this prohibition and
has resumed processing shipper-affiliated carrier applications.

There is no question that a carrier which is affiliated with a shipper may
become a member of an approved ratemaking organization. The concern
expressed by the Commission in Ex Parte No. 297 is the role that a ship-
per-affiliated carrier plays. Although the Ex Parte No. 297 investigation did
not reveal any pattern of undue shipper influence over affiliated carriers, the
Commission was still concerned about the apparent conflict of interest and
the possibility that shipper-affiliated carriers would represent the interests of
their affiliated shippers and not the interests of the carrier industry when
serving on rate bureau committees. The Commission was convinced that
affiliation with a shipper could cause the objectivity and fairness of even the
best-intentioned carrier representatives to suffer when considering rate
questions in the light of their particular shipper-affiliates' interests. Accord-
ingly, the Commission concluded that a carrier member of a bureau, which
is affiliated in any way with a shipper may not serve on a bureau's board of
directors, general rate committee, or any other committee which has the
effect, either directly or indirectly, on the ratemaking function of the bureau
without specific prior Commission approval.

Consistent with our oversight responsibility we are continuing our rate
bureau monitoring program which is designed to ensure carrier compliance
with approved ratemaking agreements and with the rules and regulations of
Ex Parte No. 297. Subsequent to my testimony of last October, three rate
bureau investigations have been conducted:

1. Eastern Central Motor Carriers Association, Inc. Investigation conducted
December 5, 1977, through December 23, 1977, at Akron, Ohio.

2. Middlewest Motor Freight Bureau. Investigation conducted January 23,
1978, through February 2, 1978, at Kansas City, Kansas.

3. New England Motor Rate Bureau, Inc. Investigation conducted March 6,
1978, through March 17, 1978, at Burlington, Massachusetts.

4. Central States Motor Freight Bureau. Investigation commenced April 17,
1978, at Chicago, Illinois. Now in progress.

The reports of our investigatory teams revealed substantial compliance
with the approved agreements and with Ex Parte No. 297. However, sev-
eral problem areas which appear common to many motor carrier agree-
ments were disclosed. For example, we note that, with but few exceptions,
the same members and/or companies have been represented on the gov-
erning and ratemaking committees of the bureaus investigated for the past
five years. The carriers usually cite economics as the prime reason for the
lack of more widespread participation. Since members of rate bureau
boards and committees serve without pay and are not ordinarily reimbursed
by the bureau for expenses incurred in attending meetings, in many in-
stances only the larger carriers (Class I) actively participate in the activities
of various bureaus. Future investigations and Ex Parte No. 297 (Sub-No. 4)
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will examine this and similar problems such as low quorum requirements, in
an effort to insure that a small group of member carriers could not exercise
a dominant role in rate matters.

Our investigation also revealed that some shippers were critical of one
bureau's use of so-called "canned or coded' disposition notices. These
shippers stated that the reasons given for disposition were not detailed
enough to allow someone totally unfamiliar with a docket to understand the
reasoning behind a given disposition. In Ex Parte No. 297, the Commission
expressed its concern regarding the lack of information as to the justifica-
tion for the disposition of ratemaking proposals, and required that public
notice of recommended final disposition by rate bureaus contain the rea-
sons for the action taken. The involved bureau will be required to amend its
present practice concerning disposition notice to reflect the Commission's
directive.

In addition to these formal investigations, personnel from the Bureau of
Operations and attorneys of the 5a/5b Unit attended General Rate Com-
mittee meetings of the Steel Carriers' Tariff Association, Inc. at Pittsburgh,
Pa., and the Central States Motor Freight Bureau at Chicago, Illinois, on
January 4, 1978, and January 10, 1978, respectively.

19781 363

55

O'Neal: Price Competition and the Role of Rate Bureaus in the Motor Carri

Published by Digital Commons @ DU, 1978



56

Transportation Law Journal, Vol. 10 [1978], Iss. 2, Art. 9

https://digitalcommons.du.edu/tlj/vol10/iss2/9


	Price Competition and the Role of Rate Bureaus in the Motor Carrier Industry

