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I. INTRODUCTION

The 95th Congress will be remembered as Jimmy Carter's first. It will
also be remembered as the least productive, in terms of numbers of pieces
of legislation passed than any since the 73rd, which was Franklin
Roosevelt's first. Yet, it was the 95th Congress that gave away the Panama
Canal, created 152 federal judgeships for President Carter to fill, intro-
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Rise and Fall of Civil Aeronautics Board

duced a mild civil service reform act, and promulgated the most significant
piece of legislation in the field of transport regulation in the past forty years.

In 1938, President Roosevelt signed into law the Federal Aviation Act1

which established the Civil Aeronautics Board 2 [CAB] as an independent
regulatory agency designed to provide classic public utility type regulation
over the air transportation industry, then deemed to be in its infancy. Es-
sentially, the agency was given authority to regulate three broad areas of
economic activity:

1. ENTRY-prescribing which routes shall be flown, which communities will
receive air service, and designating the specific carrier(s) which will be
permitted to serve such markets; the authority to grant or deny certificates
of "public convenience or necessity." 3

2. RATES-the authority to suspend or establish air fares, and determine
whether proposed rates are "just and reasonable.' 4

3. ANTITRUST-the authority to approve or disapprove a host of intercarrier
transactions, some of which are patently anticompetitive. 5 Approval has
traditionally conferred immunity from the effects of the Sherman and Clay-
ton Acts. 6

In 1978, following an exhaustive evaluation of the past forty years of
regulation, Congress passed and President Carter signed into law the Air-
line Deregulation Act 7 which will (a) dismantle the regulatory umbrella which
has traditionally shielded the industry from the competitive influences of the
marketplace, and (b) abolish the Civil Aeronautics Board altogether by
1985.

But even prior to the promulgation of this revolutionary piece of legisla-
tion, the Civil Aeronautics Board, under the leadership of Chairman Alfred
E. Kahn, had already made incredible strides toward deregulation from
within, without legislative guidance. The Board had already adopted the

1. 49 U.S.C. §§ 1301-1551 (1979). Actually, as originally promulgated in 1938, it was
named the "Civil Aeronautics Act." It was not until 1958, when Congress established the Federal
Aviation Administration, that the legislation was given the title, the 'Federal Aviation Act." 72 Stat.
731. The 1958 Act was not a substantive recodification, however, insofar as it impacted eco-
nomic regulation by the Civil Aeronautics Board. The Airline Deregulation Act of 1978, 92 Stat.
1705, which is discussed extensively in this article, does not constitute a separate body of legisla-
tion, but instead amends several pieces of existing legislation, of which the Federal Aviation Act is
the most significant.

2. Actually, as originally created in 1938, the agency was titled the "Civil Aeronautics Au-
thority." The name was changed the following year.

3. See 49 U.S.C. § 1371 (1979).
4. See 49 U.S.C. §§ 1373, 1482 (1979). See Gillick, Recent Developments in Airline Tariff

Regulation: Procedural Due Process and Regulatory Reform, 9 TRANSP. L.J. 67, 67-72 (1977).
5. See 49 U.S.C. §§ 1378, 1379, 1382 (1979).
6. See 49 U.S.C. § 1384 (1979). These constitute the three primary areas of economic

regulation. Other important responsibilities include entry of foreign air carriers, 49 U.S.C. § 1372
(1979), regulation of mail carriage, 49 U.S.C. §§ 1375, 1376 (1979), and (since 1978) assuring
service to small communities, 49 U.S.C. § 1389 (1979).

7. Pub. L. 95-504 (Oct. 24, 1978).
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most liberal entry and rate policies in the history of transport regulation-
reversing a full 180 degrees the prior course of government in this field.
Actually, the legislation did little more than sanction what the Board had
already done, moot the serious questions raised by many carriers as to the
legality of the Board's radical course, and extend to the Board a few addi-
tional tools to accomplish the policy objectives it had already adopted.

But prior to the promulgation of the Airline Deregulation Act, the proc-
ess of deregulating from within was a novel one, and the Board recognized
the real possibility of judicial reversal. Query: how could the courts find a
regulatory scheme of deregulated entry consistent with a legislative scheme
of regulated entry? In light of these dangers, the Board under Alfred Kahn
proceeded on two fronts:

(1) The CAB correctly recognized that many of its decisions were directly
contrary to the legislative history and congressional intent, if not the language,
of the Federal Aviation Act, and that therefore it would suffer setbacks from the
judiciary on many of its decisions. Consequently, it proceeded with a "shot-
gun" approach, making significant strides toward deregulation in a multitude
of entry, rate, and antitrust proceedings, and doing so expeditiously. A rever-
sal here or there would not diminish significantly the overall impact of the mass
of decisions being rendered, and even those relatively few reversals would be
issued only after years of litigation-well after the market had felt their deregu-
latory effects. Chairman Kahn's explicit philosophy was to 'so scramble the
eggs that no one will ever be able to get them back into their shells again."
(2) The CAB correctly recognized that the possibility of reversal could be
minimized if all interested parties were afforded an adequate opportunity to
comment upon each policy decision, and great pains were taken to explain
away the policy objections. Thus, the Board moved closer and closer to its
policy objectives, explaining in great detail how and why it was proceeding,
giving virtually no credence to the carriers and communities who urged the
Board to proceed with caution, and who strongly felt that the ultimate results
would be deleterious to the industry and the traveling public it serves,

Subsequent to the promulgation of the Airline Deregulation Act, the
CAB proceeded on a course of wild abandonment, awarding operating au-
thority in an indiscriminate manner to virtually all who sought it. It far sur-
passed even the intent of Congress as expressed in this revolutionary
legislation. We are now left with a voluminous record in the public domain
which explains, in detail, the arguments on both sides, and the rationale
behind the policies which prevailed at the Board and in Congress.

This article shall endeavor to explore that record. Although the legal
arguments are now virtually moot, the policy arguments remain, for it is too
early to grasp the full impact of these decisions upon the airline industry,
small communities, and the public. Both the Board and Congress made a
plethora of predictions as to the effect of deregulation; all were optimistic.

Although the Civil Aeronautics Board is designated by the new legisla-
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tion to self-destruct in 1985,8 it must prepare a report to Congress the pre-
ceding year explaining these effects.9 If the results of airline deregulation
prove to be less than beneficial to certain sectors of the economy, or if the
self serving predictions of the CAB prove ultimately to have been errone-
ous, Congress may well have second thoughts about the demise of both
airline regulation and the CAB. The importance of this analysis lies not only
in the compilation of a record with which to judge the market effects of a
radical change in governmental policy, it lies also in its relevance to the
contemporary debate over deregulation of surface modes of transportation
(i.e., motor carriers and railroads). An identical objective is sought and
many of the same arguments are being made in support of surface deregu-
lation.

The instant discussion will confine itself to a review of the policy argu-
ments in support of and opposed to the traditional regulatory scheme. It will
also endeavor to examine and analyze the issues of whether the Board tra-
ditionally applied quasi-judicial entry criteria consistent with the legislative
history of the 1938 legislation, and whether it now regulates entry in a man-
ner consistent with the intent of Congress as expressed in its 1978 amend-
ments. The focus here shall be the subject of regulated entry in domestic
scheduled passenger air transportation. Obviously, it is difficult to discuss
entry without also discussing the rate objectives in, or the antitrust conse-
quences of, deregulation. In order to comprehend the magnitude and impli-
cations of contemporary developments, it is necessary to begin with a
discussion of how and why entry in air transportation came to be regulated.

II. THE LEGISLATIVE HISTORY OF THE ORIGINAL ENTRY PROVISIONS

The legislative history of the Civil Aeronautics Act of 1938, the prede-
cessor of the Federal Aviation Act of 1958, reveals that Congress recog-
nized the air transport industry to be in its infancy, and believed that the
existing competitive environment could, in the absence of regulation, inhibit
or impede its sound development. The existing air mail legislation was be-
lieved to have imposed certain undesirable influences upon the industry.
Moreover, in order to avoid the deleterious consequences of "cutthroat'',
"wasteful", "destructive", "excessive" and "unrestrained" competition,
and the economic "chaos" which had so plagued the rail and motor carrier
industries, Congress sought to establish a regulatory structure similar to that
which had been devised for those industries which had also been perceived
as "public utility" types of enterprises. Such a system, it was believed,
would enhance economic stability and thereby contribute to the sound eco-
nomic growth and development of air transportation, which was thought to

8. See 49 US.C. § 1551 (1979).
9. 49 U.S.C. § 1551(c)(d) (1979).
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be an industry potentially of vast significance to the economic development
of the nation. It would insure service to small communities and the protec-
tion of smaller carriers. It would not be a system of regulated competition
which might prohibit the entry of new carriers. The regulatory scheme
would assure adherence to the highest standards of safety, and would sat-
isfy the needs of commerce, the public interest and the national defense.

A. An Infant Industry in a Hostile Economic Environment

At the outset, the perspective from which Congress viewed the aviation
industry prior to the promulgation of the Civil Aeronautics Act should be
examined. As has been indicated, the air transportation industry was per-
ceived to be in its infancy,10 and potentially of such fundamental impor-
tance to the national economy as to require regulation for its orderly
development and economic growth." The Senate Commerce Committee
expressed serious concern with the "intensive, "extreme," and "destruc-
tive" competition in which all transport modes were engaged; such an eco-
nomic environment was having injurious effects upon the industry and its
ability adequately to provide the service required to satisfy the needs of
commerce, the public interest and the national defense.12 By establishing

10. Regulation of Interstate Transportation of Passengers, Mail and Property by Aircraft, Hear-
ings in S. 3187 by the Senate Comm. on Commerce, 73rd Cong., 2nd Sess. 1 (1934). See
Dempsey, The International Rate & Route Revolution in North Atlantic Passenger Transportation,
17 COLUM. J. TRANSNAT'L L. 393, 413 (1978).

11. Among the primary proponents of air transport regulation, and the author of the original
bills, was Senator Patrick McCarran, who emphasized the significance of the pending legislation by
stating that, "there was never anything before this country more vital from the standpoint of national
development, particularly at this hour of the world's history, and at this hour in our national history,
than the legislation which is now pending before this subcommittee, because we are dealing with
an infant industry, and we are dealing with it from the standpoint of what it can do for this country
commercially, industrially, and as an arm of national defense." Civil Aviation and Air Transport;
Hearings in S. 3659 Before a Subcomm. on Interstate Commerce, 75th Cong., 3rd Sess. 7 (1938)
[hereinafter cited as Senate Hearings on S. 3659].

The significance of the air transport industry is also reflected in these remarks by Colonel
Edgar S. Gorrell, the president of the Air Transport Association, and perhaps the most effective
proponent of the pending legislation:

We realize that our industry is, peculiarly, one affected with a public interest. No
other is so intimately bound up with demands of our national government both in peace
and in war time. We realize, likewise, that no one can hazard an intelligent prediction as
to what the future holds in store for our industry, for in our whole national history there is
no other transportation industry, and perhaps no other industry of any kind whatever, that
is subject to such rapid, kaleidoscopic, and revolutionary technological and commercial
changes.

Aviation: Hearings on H.R. 5234 and H.R. 4652 Before the House Comm. on Interstate and For-
eign Commerce, 75th Cong., 1st Sess. 53 (1937). [hereinafter cited as House Hearings on H.R.
5234 & HR. 4652]. See Westwood & Bennett, A Footnote to the Legislative History of the Civil
Aeronautics Act of 1938 and Afterword, 42 NOTRE DAME LAW, 309, 320 (1967).

12. The report of the Senate Committee on Interstate Commerce expressed the Congressional
perspective as follows:
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a system for the orderly development of air transportation analogous to that
employed in the regulation of public utilities and other modes of transporta-
tion, it was believed that these deleterious consequences could be avoided.

Among the difficulties faced by air carriers prior to 1938 was an inabil-
ity to attract sufficient investment capital. 13 It was argued that the order and
stability insured by public regulation would create a situation in which this
inability would be diminished. Indeed, governmental regulation was viewed
as fundamental to the creation of an economic environment of sufficient
order and stability to insure the attraction of capital sufficient to maintain the
requisite growth of the aviation industry. 14

In recent years, there has been an extraordinary growth of transportation by air. The
air lines . . . are engaged in intensive competition with each other and with . . . other
carriers. This competition is being carried to an extreme which tends to undermine the
financial stability of the carriers and jeopardize the maintenance of transportation facilities
and service appropriate to the needs of commerce and required in the public interest and
the national defense. Aviation in America today, under the present laws, proves unsatis-
factory to investors, labor, shippers, and carriers themselves.

Senate Comm. on Interstate Commerce, Air Transport Act, 1937, S. REP. No. 686, 75th Cong.,
1 st Sess. [hereinafter cited as Senate Committee Report on ATA]. Virtually identical language was
expressed in the subsequent Senate Report of Senate Comm. on Interstate Commerce, Air Safety
Act, 1937, S. REP. No. 687, 75th Cong., 1st Sess. 2 (1937) [hereinafter cited as Senate Commit-
tee Report on ASA].

13. It has been contended that the difficulty in attracting investment capital may be attributed
to the following factors:

The public faith in the industry had been severely undermined by the Black hearings
[i.e., the hearings of the Special Committee on Investigation of Air Mail and Ocean Mail
Contracts chaired by Senator Hugo Black of Alabama]. The numerous air crashes also
dampered public enthusiasm. Then, too, airline dependence on an unsympathetic and
unpredictable Congress for necessary subsidies restrained investment. Lastly, the gen-
eral depression of the national economy and the added costs of complying with the Na-
tional Recovery Act hindered the generation of capital.

SENATE SUBCOMM. ON ADMINISTRATIVE PRACTICE AND PROCEDURE OF THE JUDICIARY COMMITTEE, 94th
Cong. 1st Sess., CIVIL AERONAUTICS BOARD PRACTICES AND PROCEDURES, 207-208 (Comm. Print
1976) [hereinafter cited as KENNEDY REPORT].

14. Thus, Mr. Gorrell emphasized the unfavorable economic circumstances with which the
industry was faced, and the urgency with which the proposed legislation was viewed:

The fact that financial support and access to new sources of capital are critically
needed, is well known. Since air transport was launched into meteoric growth, approxi-
mating $120,000,000 of private capital has been devoted to it, but, of that sum, there
remains today scarcely 50 percent. Since the beginning of air transport, a hundred
scheduled lines have traversed the airways in a struggle to build this newest avenue of the
sky. But today scarcely more than a score of those companies remain. The industry has
been reduced to the very rock bottom of its financial resources ...

There are only two ways whereby the necessary capital can be provided to this in-
dustry. One is the way toward which the governments of foreign lands increasingly
tend-the way of mounting governmental subsidies, whereby public funds are poured
without stint into a air transport. The other way is the traditional American way, a way
which invites the confidence of the investing public by providing a basic economic charter
that promises the hope of stability and security, and orderly and intelligent growth under
watchful governmental supervision.

It is the second way . . . which is here proposed. It is a way which protects the
public through stringent regulation. ...

Senate Hearings on S. 3659, supra note 11, at 30-31; See Civil Aeronautics Authority; Hearings
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B. The Regulatory Environment Prior to 1938

Among the difficulties which the pending legislation sought to alleviate
were those arising under the existing structure of air mail legislation. In
1918, air mail service was inaugurated by the Army. The Kelly Act (Air Mail
Act of 1925) established economically feasible commercial air transporta-
tion autonomous from the military by permitting the Postmaster General to
award contracts to private air lines for the movement of mail.1 5 The Air
Commerce Act of 1926 vested jurisdiction over safety and the maintenance
of airways and navigation facilities in the Secretary of Commerce. 16 The
McNary-Watres Act of 1930 established a formula for air-mail payments
based upon the amount of mail transported.1 7 Congressional discontent
with the administration of this legislation by the Postmaster General led to
an investigation by a Senate Special Committee chaired by Senator Hugo
Black. 18 The outrageous activities revealed by this investigation led Presi-
dent Roosevelt to respond by terminating all existing air-mail contracts on
the ground that there had been collusion between air carriers and the Post
Office Department in route and rate establishment. 1 9

on S. 3760 Before the Senate Commerce Comm., 75th Cong., 3rd Sess. 338-339 (1938) [here-
inafter cited as Senate Hearings on S. 3760'; and HOUSE COMM. ON INTERSTATE AND FOREIGN COM-
MERCE, CIVIL AERONAUTICS BILL, H.R. Doc. 2254, 75th Cong., 3rd Sess. 2 (1938) [hereinafter cited
as HOUSE COMMITTEE REPORT ON CAB]. Between the two alternatives posed by Colonel Gorrell-
subsidization or nationalization of the airlines on the one hand, and economic regulation, on the
other-the Colonel favored and the Congress adopted the latter.

15. See KENNEDY REPORT, supra note 13, at 195; R. BURKHARDT, THE CIVIL AERONAUTICS BOARD
4 (1974) [hereinafter cited as BURKHARDT]; S. RICHMOND, REGULATION AND COMPETITION IN AIR TRANS-

PORTATION 4 (1961) [hereinafter cited as RICHMOND]; H. KNOWLTON, AIR TRANSPORTATION IN THE
UNITED STATES 4 (1941) [hereinafter cited as KNOWLTON], C. PUFFER, AIR TRANSPORTATION 2-3
(1941) [hereinafter cited as PUFFER]; and L. KEYES, FEDERAL CONTROL OF ENTRY INTO AIR TRANSPOR-
TATION 65-66 (1951) [hereinafter cited as KEYES].

16. See PUFFER, supra note 15, at 3; KNOWLTON, supra note 15, at 6-7; KEYES, supra note 15,
at 65; and KENNEDY REPORT, supra note 13, at 199-200.

17. KENNEDY REPORT, supra note 13, at 203-204.
18. F. THAYER, JR., AIR TRANSPORT POLICY AND NATIONAL SECURITY 10 (1965) [hereinafter cited

as THAYER].
19. KNOWLTON, supra note 15, at 9; KENNEDY REPORT, supra note 13, at 204. The multitude

of problems which arose under this regulatory regime has been adequately explored by a number
of commentators, and need not be repeated in any depth here. For example, the CAB STAFF
REPORT pointed out that,

The excessive discretion enjoyed by the Postmaster General under the pre-1 938
legislation obviously lent itself to favoritism in the award of contracts. In addition, the
system was vulnerable to political pressures for the extension of mail routes into particular
localities. As a leading commentator on the history of the legislation has noted, 'Political
pressure was constantly being brought to bear on the Postmaster General to get new
routes or extensions of old routes into favored localities where the amount of traffic would
be very light, but where civic pride would be gratified.'

REPORT OF THE CAB SPECIAL STAFF ON REGULATORY REFORM 31-32 (1975) [hereinafter cited as CAB
STAFF REPORT]. See RICHMOND, supra note 15, at 6; BERNHARDT, supra note 15, at 5-6; KNOWLTON,
supra note 15, at 9; KEYES, supra note 15, at 63-65; KENNEDY REPORT, supra note 13, at 203-
209.
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The legislative history of the Civil Aeronautics Act reflects general dis-
pleasure with the existing regulatory structure under the air-mail legislation.
The Report of the House Committee on Interstate and Foreign Commerce
stated that:

Under existing law there is little economic regulation of air carriers.
Routes are awarded not upon the basis of the ability of the particular air carrier
to perform the service or the requirements of the public convenience and ne-
cessity, but upon the letting of air-mail contracts to the lowest responsible bid-
ders. . . .A route once secured, however. . . does not protect the air carrier
. . . from possible cutthroat competition, for air carriers are not required to
secure a certificate or other authorization from the government before begin-
ning operations, other than one based on safety requirements. Nor, is there
any authority in the federal government under existing law.to prevent compet-
ing carriers from engaging in rate wars which would be disastrous to all con-
cerned.20

C. The Surface Carrier and Public Utility Analogy

The legislative history also reveals a concern that the past unfortunate
economic experience of surface carriers might be repeated in the air trans-
port industry. The Great Depression was, undoubtedly, the most intense
economic calamity of the Century. It was an era of economic upheaval and
uncertainty during which the fatality level of business was accentuated.
Certain industries were deemed so fundamental to the existence of a sound
national economy that the federal government intervened to regulate com-
petition, restore order and diminish the uncertainty which prevailed. Among
those industries perceived as essential to recovery and therefore entitled to
the benefits of 'public utility" regulation, was that of transportation. In
1935, Congress promulgated the Motor Carrier Act which established fed-
eral regulation of motor carrier entry and rates, and placed such jurisdiction
in the Interstate Commerce Commission [ICC] (which already held exten-
sive regulatory authority over rail carriers).21 Commissioner Joseph East-

20. House Committee Report on CAB, supra note 14, at 2. When comparing existing legisla-
tion with the proposed system of entry regulation, Mr. Gorrell stated, "the existing air-mail law
contributes in some ways, more to the promotion of monopoly than would a system of certificates
of convenience and necessity . . . [U]nder the present law, although convenience and necessity
might be proven, no air-mail contractor may be permitted to fly parallel to the line of another air-mail
contractor, or be allowed to maintain passenger and express service off the line of his air-mail route
which in any way competes with passenger or express service available on another air-mail route."
House Hearings on H.R. 5234 & H.R. 4652, supra note 11, at 70. He proceeded to indicate that
in the absence of a regulatory system approximating that contemplated under the pending legisla-
tion, destructive competition would ensue. Id.

21. The Motor Carrier Act was subsequently scattered throughout the provisions of the Inter-
state Commerce Act, 49 U.S.C. §§ 10101-11916 (1979). See Dempsey, Entry Control Under the
Interstate Commerce Act: A Comparative Analysis of the Statutory Criteria Governing Entry in
Transportation, 13 WAKE FOREST L. REV. 729, 735 (1977). The ICC today regulates freight for-
warders and domestic water carriers as well. See Dempsey, The Contemporary Evolution of In-

1979]

9

Dempsey: The Rise and Fall of the Civil Aeronautics Board - Opening Wide t

Published by Digital Commons @ DU, 1979



Transportation Law Journal [Vol. 11

man of the ICC stated:
[I]mportant forms of public transportation must be regulated by the gov-

ernment. That has been accepted as a sound principle in this country and
• .. in practically every country in the world ...

Transportation is of such vital importance to the public welfare and the
business is so affected with a public interest that some measure of government
regulation is . . .necessary. Present competition between the several forms
of transportation has increased that need. . . .Perhaps the primary reason for
creating the Interstate Commerce Commission was the disturbance of busi-
ness conditions and the peril to stability and financial prosperity to the railroads
themselves brought about by uncontrolled competition. 22

Transportation was viewed by some to be on the order of a public
utility, for which regulation was deemed essential. For example, a repre-
sentative of the National Association of Railroad and Utilities Commission-
ers testified that:

[A]ny important public-utility industry requires regulation in the public interest

termodal & International Transport Regulation Under the Interstate Commerce Act: Land, Sea & Air
Coordination of Foreign Commerce Movements, 10 VAND. J. TRANSNAT'L L. 505 (1977); 46 ICC
PRAC. J. 360 (1979).

22. Regulation of Transportation of Passengers and Property by Aircraft, Hearings on S. 2 and
S. 1 7 Before a Subcomm. of the Senate Comm. on Interstate Commerce, 75th Cong., 1 st Sess.
67 (1937) [hereinafter cited as Senate Hearings in S. 2 and S. 1760].

Commissioner Eastman repeatedly emphasized his opinion that the industry of transportation
is of such significance to the economy that it must be regulated, saying "Transportation is an
industry that must be publicly regulated. That fact seems to be conceded all over the world. It is an
industry which is so affected with a public interest that such regulation is necessary in order to
protect that interest, and that regulation should cover . . . all important forms of transportation."
House Hearings on H.R. 5234 & H.R. 4652, supra note 11, at 30. Other commentators argued
that the excessive expansion of the rail industry would have been avoided had entry controls ex-
isted. Senate Hearings on S. 3659, supra note 14, at 95, 106. Colonel Gorrell testified that:

[The government] would be wise to regulate [the airline industry] . . . before it gets
into bad habits . . just like existed in the bus and trucking business . . . where through
cutthroat competition you could buy a ticket from Chicago to Detroit for as low as a dollar;
and just like the practices existing in the railroads before they were regulated .... They
will not happen if you set up a proper minimum regulation through the enactment of...
legislation . . . requiring the issuing [sic] of certificates of convenience and necessity. We
have already lost about $60,000,000 of the $120,000,000 that has been invested. We
cannot go on losing money; we cannot ask people to put money into this industry...
when their investment can be taken away from them by some unregulated and irresponsi-
ble competing company.

House Hearings on H.R. 5234 & H.R. 4652, supra note 11, at 81.
Mr. Gorrell repeatedly expressed the view that in the absence of economic legislation, severe

price wars and destructive competition might ensue.
[N]ot many people are willing to [invest capital in the airline] business today ...

unless there is some proper protection against. . . irresponsible companies [which might
institute service with] second-hand planes and cut prices right out from under legitimate
operators.

Id. at 76-77. See BURKHARDT supra note 15, at 3. Consequently, it was believed that the eco-
nomic regulation of entry would insure a stable competitive environment which would promote the
orderly development of this industry and the attraction of sufficient capital to hasten that develop-
ment.
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and will be regulated sooner or later. . . . [Tihe full purpose of regulation can
be accomplished only by regulation from the beginning of the development of
the industry ...

[Congress must establish] such conditions that there may be an en-
couraged development of the aircraft business . . and [create] conditions-
and this is of paramount importance-which will avoid the wastes and losses
which will be inevitable if the business is left to struggle to establish itself in
open competition.

2 3

D. Avoidance of Excessive Competition

In light of the economically catastrophic experience of other transport
modes, it was believed that regulation might insure that such consequences
might be avoided for the air transport industry. Mr. Gorrell stated that,
'Cutthroat competition is nowhere so dangerous as in transportation. And
in no form of transportation would it be more disastrous . . . [than] in the
case of air carriers." 24

A system of economic regulation was envisioned which would avoid
the consequences of excessive competition. 25 In fact, the legislative his-
tory repeatedly reveals that destructive competition was among the injurious
activities to which the Act was addressed. For example, the Senate Re-
ports which preceded its promulgation indicate that the air carriers were
"engaged in intensive competition with each other and with the railroads
and other carriers [which] is being carried to an extreme which tends to
undermine the financial ability of the carriers and jeopardize the mainte-

23. House Hearings on H.R. 5234 & H.R. 4652, supra note 11, at 163.
24. Senate Hearings on S. 2 & S. 1760, supra note 22, at 513.
25. Senator McCarran submitted the following material for inclusion in the records of the Sen-

ate Subcommittee hearings:
Following the principles generally recognized in connection with other forms of trans-

portation, it is believed to be sound public policy that an air-line operator who makes the
necessary investment to establish and maintain service on a given route should be entitled
to protection against unlimited competition so long as he renders adequate and efficient
service at reasonable rates ...

In general, for the present at least, only one operator should be given a certificate for
operation between any two given points, except in the case of larger metropolitan centers
where the needs of through traffic, together with those of intermediate points, may justify
the establishment of two or more services via different routes by different operators.

Id. at 376-377. Thus, it was contemplated that the regulation of entry would so limit competition as
to avoid the inherent consequences which were believed undesirable. A representative of the Na-
tional Association of Railroad and Utilities Commissioners asserted:

[Elvery important public utility industry requires governmental regulation in the public
interest. . ..

The only way in which the public can be protected in respect to an industry such as
this is by providing for public regulation at the outset, so that the future will not be bur-
dened by overcapitalization . . . which are indigent to the passage of the industry through
a period of cutthroat competition, and of difficulties when large losses are incurred, which
might be avoided under the control of a government agency.

Senate Hearings on S. 3659, supra note 14, at 17.
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nance of transportation facilities and service appropriate to the needs of
commerce and required in the public interest and the national defense."
The Senate Committee on Interstate Commerce felt that the proposed legis-
lation would not only 'promote an orderly development of transportation in
the United States," but would also "prevent the growth of bad practices
and uneconomic capital structures resulting from a period of destructive
competition .... .26 The House Committee on Interstate and Foreign
Commerce, in its 1937 report recommending adoption of the proposed
legislation, maintained that, 'The government cannot allow unrestrained
competition by unregulated air carriers to capitalize on and jeopardize the
investment which the government has made during the last 1 0 years in the
air transport industry through the mail service....'27

The Federal Aviation Commission, which was established by the
Black-McKellar Act of 1 934, submitted 1 02 recommendations in its report
to Congress of January 30, 1 935.28 It contended that the orderly develop-
ment of air transportation required two fundamental ingredients. First, in
the interest of safety, certain minimum standards of equipment, operating
methods and personnel qualifications should be maintained. Second,
"there should be a check in development of any irresponsible, unfair, or
excessive competition such as has sometimes hampered the progress of
other forms of transport" (Recommendation 5). However, it was never
maintained that competition among carriers should be prohibited. 29

Congressman Randolph contended that "unbridled and unregulated
competition is a public menace,' citing as examples that the air transporta-
tion industry was then subjected to such unfortunate economic conditions
as "rate war[s], cutthroat devices, and destructive and wasteful prac-
tices. ' '30 Other Congressmen emphasized that the legislation was in-

26. Senate Committee on Interstate Commerce, 75th Cong., 1st Sess., Report on Air Trans-
port Act of 1937, 2 (1937) [emphasis supplied]. See also Senate Comm. on Commerce 75th
Cong., 3rd Sess., Report on Civil Aeronautics Act of 1938 (1938), which emphasized, as among
the central objectives of the proposed legislation, the prevention of "bad practices and of destruc-
tive and wasteful tactics resulting from the intensive competition now existing within the air carrier
industry." Id. at 2. See RICHMOND, supra note 15, at 7; Dupre, A Thinking Person's Guide to
Entry/Exit Deregulation in the Airline Industry, 9 TRANSP. L.J. 273, 280-281 (1977).

27. Quoted in RICHMOND, supra note 15, at 8.
28. Senate Comm. on Interstate Commerce, Federal Aviation Commission, S. Doc. No. 15,

75th Cong., 1 st Sess. (1935) [hereinafter cited as Federal Aviation Commission].
29. See 83 CONG. REC. 6852 (1938) (remarks of Sen. McCarran [the author of the original

Senate bill]). A representative of the Treasury Department testified that, "this new proposed legis-

lation embodies standards to guide the Board in the exercise of its authority to issue these certifi-
cates so as to require the Board to see to it that we have competition where it is in the public
interest to have competition and where it would be healthy to do so." Senate Hearings on S. 3760,
supra note 14, at 5.

30. 83 CONG. REC. 6507 (1930).
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tended to inhibit or prohibit monopolization in the industry. 31

E. Competition vs. Monopolization

The legislative history of the Civil Aeronautics Act of 1938 indicates
that although Congress was generally concerned with "cutthroat," "waste-
ful," "destructive," and 'unrestrained" competition, it was nevertheless
opposed to monopolization of transportation services and sought to insure
that such services would be provided in a competitive economic environ-
ment. Recommendation 9 of the Federal Aviation Commission focused on
the element of competition in entry regulation: "It should be the general
policy to preserve competition in the interest of improved service and tech-

nological development, while avoiding uneconomic paralleling of routes or
duplication of facilities."-32 The Commission rejected the European con-
cept of the formation of national transportation monopolies operating under
close governmental supervision, by stating that:

We are convinced that the results of anything of that sort would be intolera-
ble . ..

On the other hand, too much competition can be as bad as too little. To allow
half a dozen air lines to eke out a hand-to-mouth existence where there is
enough traffic to support one ...would be a piece of folly .... Even
though air transport is not a natural monopoly . . . a certain restriction on com-
petition is plainly necessary if government funds are to be conserved and if the
community is to get its money's worth from all its expenditures on civil avia-
tion. . . .There must be enough competition to serve as a spur on the eager
search for progress, but there must not be so much as to raise costs materially
through the duplication of facilities. 33

The Commission contemplated that an applicant promising superior
service would be permitted to enter the market, and that the promotion of
competition would be a fundamental consideration in the issuance of oper-
ating authority. It concluded this discussion by emphasizing the discretion
to be afforded to the governing agency in the performance of its regulatory
responsibilities, stating that "We urge that the body responsible for airline
regulation should be given a general outline of policy, along the lines of this
discussion, as a guide, and that it then be left free to apply the policy in
particular cases as circumstances may dictate. ' '34 Recommendation 13
also expressed the policy that activity which might "reduce the effective-
ness of any competition, the preservation of which could serve the public

31. See 83 CONG. REC. 6370 (1938) (remarks of Sen. Borah and Sen. Copeland).
32. Federal Aviation Commission, supra note 28, at 61. See Senate Hearings on S. 2 & S.

1760, supra note 22, at 704. See RICHMOND, supra note at 8; and CAB STAFF REPORT, supra note
at 40.

33. Federal Aviation Commission, supra note 19, at 61-62.
34. Id. at 62.
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interest" should be prohibited. 3 5

F. The Regulatory Regime Contemplated Under the Pending Legislation

The preceding discussion of competition and monopolization leads us
to a review of the regulatory scheme envisioned by Congress under the
then pending legislation. Karl Crowley, Solicitor of the Post Office Depart-
ment, contended that

This is an infant industry. It is something that has grown up with competi-
tion. . . .This bill would freeze the present air service. It would create a mo-
nopoly with the present contractors. No little fellow with a new idea, with
plenty of capital, could go out and establish a line from, say, Wyoming to Cali-
fornia. He would have to get a certificate of convenience and necessity before
he could do it. The law right now does not prohibit an independent citizen
from establishing an air line. .... 36

Senator Pat McCarran vehemently disagreed; he responded to these re-
marks of Mr. Crowley by insisting that:

35. Id. at 69. Mr. Gorrell testified that "the great field of transportation, and the convenience
to the public, may actually be subjected to a more serious threat from unbridled and irresponsible
competition than from any threat of monopolistic control." House Hearings on H.R. 5234 & H.R.
4652, supra note 11, at 67. He acknowledged that the air transportation industry was not a
natural monopoly. "When railroad regulation began, the railroads in a sense constituted a definite
transportation monopoly. In the case of the air carriers, however, the industry is in constant, active
competition with an extraordinarily developed highway and railroad system. Id. at 66. Mr.
Gorrell also testified that:

[T]here is no great economic barrier to the inauguration of new service, such as
prevails in the case of railroads or water carriers, and ...competition is in fact very
keen ...

Consequently, in order to avoid the stultifying grip of monopolistic tendencies, the
problems is one, not of attempting to break up existing industrial units, but of attempting
to introduce measures conducive to stability, measures which will give to the smaller and
weaker lines some promise of order and a chance to survive, and measures which will
make forever impossible the secret and unlimited acquisition of centralized control.

The necessary stability in the industry is sought . . . through the medium of certifi-
cates of convenience and necessity, a familiar regulatory device buttressed by salutory
and tested conceptions of law in the course of an experience of regulation which ante-
dates even the original Interstate Commerce Act. It is a device which, in one way or
another, is rooted in very early common-law conceptions.

Id. at 341-342. David Behncke, President of the Air Line Pilot's Association, contended that:
Practically all modes of interstate carriers in this country today are monopolies. ...

In my opinion that is about the only way the situation can be handled, because if it were
not handled in this manner, cutthroat competition would get in its destructive work and
would destroy all proper and decent standards, both from an economic and a safety point
of view. ...

Certainly the air lines would like to be protected from the uncontrolled competition of
would-be competitors. They are quite willing to have the government give them certifi-
cates so that no one else can come into their territories and fix rates and undercut them.

Senate Hearings on S. 3659, supra note 11, at 81-82.
36. Senate Hearings on S. 2 & S. 1760, supra note 22, at 118; Senator Harry Truman ex-

pressed the view that, "We are not interested in the individual fellow who wants to go into the
business, but we are interested in protecting life and property on the roads and seeing that 'fly-by-
night' operations do not start up and bring down prices and create chaos." Id. at 303-304.
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It is true that there is nothing in existing legislation to prohibit an individual
citizen from establishing an airline. But it is likewise true that in the proposed
bill there is nothing to prevent "a little fellow with a new idea, with plenty of
capital" from establishing an airline .... If it has plenty of capital, and if it can
show to the expert transportation by a new line, then it is entitled to a certifi-
cate. The certificating procedure does nothing except to prevent someone
with inadequate facilities, or without responsibility, from entering the public
service and to prevent the inauguration of service when it would be unjustified.
The principle of convenience and necessity is indispensable if we are to have
adequate transportation,

3 7

Thus, it was contemplated that additional carriers would be certificated to
perform air transport services in competition with existing carriers where the
applicant could demonstrate that "the public interest will be served." Dur-
ing the hearings, Senator Harry S. Truman insisted that the proposed legis-
lation was not designed to "throttle" competition in the airline industry.38 It
was predicted that the inauguration of services by a new entrant would not
be prohibited, except where the applicant was incapable of performing its
operations consistent with the public interest or where the proposed opera-
tions would not satisfy a public need and would cause injury to both the
existing carriers and the applicant. No carrier would have the right to enjoy
exclusivity in the markets it serves. 39 The Federal Aviation Commission

37. Id. at 409-410.
38. Id. at 303-305. The initial bills proposed for the regulation of air transportation contem-

plated that jurisdiction over entry and rates in the industry would be vested in the Interstate Com-
merce Commission, which already held authority over rail and motor carriers. See supra, note 21.
When asked by Congressman Boren whether a limitation upon entry through the certification proc-
ess might impose a hardship upon a party that was competent or capable of inaugurating service,
Commissioner Eastman responded:

No; I do not. If a public need can be shown-and the Commission has always been
very liberal in the interpretation of the words "public convenience and necessity." It has
never construed them in any narrow sense. . . . [T]he Commission has never shown any
desire to unduly limit entry into the field and it has always recognized the need for encour-
aging a reasonable degree of competition.

House Hearings on H.R. 5234 & H.R. 4652, supra note 11, at 40. Amelia Earhart testified as to
the ambiguity of the concept of public convenience and necessity in licensing proceedings, stating
that "I defy anyone at the present period to define convenience or necessity as applied to aviation.
I feel that mere study cannot determine that matter, as we have no background yet of sufficient
experimentation to afford adequate interpretation." Regulation of Transportation of Passengers
and Property by Aircraft: Hearings on S. 3027 Before a Subcomm. of the Senate Comm. on
Interstate Commerce, 74th Cong., 1 st Sess., 100 (1935) [hereinafter cited as Senate Hearings on
S. 3027].

39. Colonel Gorrell testified that:
[T]he requirement of a certificate of convenience and necessity prior to the inaugura-

tion of a service is in no sense a provision for monopoly. . . . The certificate does two
things, and only two. [First), it prevents the inauguration of a service by one who is inca-
pable of rendering [it] according to the standards which are necessary to protect the pub-
lic. [Second], it prevents a service which cannot be justified by any considerations of
public need and which would result only in disaster both to the new proposed service and
to existing services, In no sense does this encourage monopoly. No one will have any
exclusive rights. The provision merely assumes that those minimum qualifications which
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believed that entry into air transportation should remain regulated even in
the absence of federal subsidization. With respect to parallel route authori-
zations, it was felt that although the practice should be avoided, the gov-
erning agency should exercise its discretion in the determination of whether
duplicative operating authority should be granted. 40 Moreover, it was antic-
ipated that new authorizations which would "meet an unsatisfied public
need" or "materially improve upon the service previously available" would
be issued.

4 1

It is significant that, in drafting this legislation, Congress explicitly re-
quired that competition be considered by the Board as a principle element
of the public interest. 42 Indeed, as originally promulgated, Section 1 02 of

are necessary to an orderly transportation system must be met before anyone undertakes
the obligation of public transportation.

Senator Hearings on S. 2 & S. 1760, supra note 22, at 503-504. Mr. Gorrell believed that promul-
gation of the pending legislation would have the effect of stimulating participation in the air trans-
portation industry by new entrants and over new routes. "We feel that enactment of H.R. 5234 will
bring in a number of new companies and there will be additional air line service," House Hearings
on H.R. 5234 & H.R. 4652, supra note 11, at 75. See also Senate Hearings on S. 2 & S. 1760,
supra note 22, at 334.

40. The Federal Aviation Commission elaborated on its position regarding entry as follows:
[W]here a service of high quality exists, with governmental support and under govern-

mental control, and where there is just enough traffic to justify its existence, it seems to us
plainly destructive of the general welfare that a new operator should be permitted to ap-
pear on the same route with an inferior service and to wean traffic away from the estab-
lished enterprise by rate-cutting. . . .The ultimate result in such a case is likely to be that
both lines will survive on a very inferior plane of service . ..

The arguments for control over entry into the field seem to us compelling. . .. We
recommend that certificates should be issued in the discretion of a commission set up for
that and other purposes, and that although a direct duplication of certificates for the same
route should normally be avoided, their form should carry no explicit guarantee of exclu-
siveness of franchise. Whether or not routes should be paralleled should be for Commis-
sion discretion to determine, in the light of all the circumstances in the area concerned.

Cases are likely to arise, if our recommendation on this point should be accepted, of
two or more operators seeking the issue of a newcomer arguing that he should be ac-
cepted, of two or more operators seeking the issue of the same certificate for a new route
or of a newcomer arguing that he should be allowed the privilege of paralleling or displac-
ing an existing service on the ground that it is not of as high a quality as he would be
willing to provide. Such conflicts of desire would of course be nothing new in the history
of regulatory commissions, and it would in our opinion be essential that the appropriate
agency of government should be free to exercise wide discretion in dealing with them.

Federal Aviation Commission, supra note 28, at 54-55.
41. Even after air transport shall have attained a purely commercial footing, needing no
direct support from the government, we consider that it will still require control as a public
utility and one which in some cases must take on a monopoly character. . . .Both during
the governmentally-aided period and thereafter, in our opinion, there should be a certain
measure of control by the government of the right of entry into the business in order that
proper standards may be enforced and irresponsible campaigns of mutual destruction on
the part of operators averted.

Id. at 52; see House Comm. on Interstate Commerce, Regulation of Transportation of Property and
Passengers by Air Carriers, H.R. Doc. No. 911, 75th Cong., 1 st Sess. (1937) [hereinafter cited as
House Committee Report on Transport Regulation].

42. See 83 CONG. REC. 6726 (1938).
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the Act required, inter alia, that the Board adhere to the principle of compe-
tition "in the exercise and performance of its powers and duties. ' ' 43 This
statutory provision has been interpreted to require that the Board foster
competition as a means of enhancing the development and improvement of
air transport services on those routes generating a sufficient volume of traf-
fic to support competing carriers. 44

G. Providing Order & Stability for the Growth of An Infant Industry

Among the essential purposes of the promulgation of the Civil Aero-
nautics Act was to shield the air transport industry from the hostile eco-
nomic forces prevalent in an unregulated economic environment, so that it
could enjoy the order and stability required for the acquisition of capital and
long-term growth. 45 A concern was also expressed that service provided to
small communities should be guaranteed. Thus, an airline executive
stated,

One of the most important features of the pending legislation will be the issu-
ance of route certificates of public convenience and necessity. This will pre-
vent monopoly and insure adequate service where traffic is heavy. In the more
sparsely settled areas, it will give air lines the assurance hitherto lacking, that

43. 49 U.S.C. § 1302(a) (1977). More specifically, the Act provided (prior to the recent
amendments of the Airline Deregulation Act), that the CAB should promote "Competition to the
extent necessary to assure the sound development of an air-transportation system .. . 49
U.S.C. § 1 302(a)(4) (1977). The policy declaration also called for avoidance of "unfair or destruc-
tive competitive practices," and the promotion of 'sound economic conditions' in transportation.
49 U.S.C. § 1302(a)(2)(3) (1977).

44. Continental Air Lines, Inc. v. CAB, 519 F.2d 944, 946 (D.C. Cir. 1975).
45. One airline executive stated, "As we see it, the Civil Aviation Authority, when created, will

have two broad policy functions: first, to reestablish develop, and expand American aviation, both
domestic and foreign, on a sound basis; and second, to maintain a healthy condition and growth
through proper regulation and control." Senate Hearings on S. 3659, supra note 11, at 149.
Existing carriers supporting the proposed legislation sought regulation as a means of enhancing
stability in the air transport industry. A representative of United Air Lines stated that, "If some
degree of permanency can be assured and the investments of already existing carriers be safe-
guarded, it will allow those air carriers to intelligently and effectively plan for the future . ."
Senate Hearings on S. 3027, supra note 38, at 38. The Report of the House Committee on
Interstate Commerce stated:

[T]his bill when enacted will greatly stabilize the air-transport industry of the United
States, and will thereby materially contribute to its sound growth and economic advance-
ment. ...

The present air-transportation system . ..is now seriously threatened by unregu-
lated airlines, unhampered by any duty to perform the governmental service of carrying
mails and not covered by the present law. The government cannot allow unrestrained
competition by unregulated air carriers to capitalize on and jeopardize the investment
which the government has made during the past 10 years in the air-transport indus-
try. . ..

Federal Aviation Commission, supra note 19, at 170. Thus, regulation was deemed necessary not
only to protect the capital investment made by the private sector in the air transport industry, but
also to insure security for the investment made by the government.
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they can operate with reasonable security as to their routes. 4 6

Additionally, the government sought to protect the operations of small
carriers from the dangerous effects of predatory competition. Congress-
man Randolph contended that, "Permanent long-term legislation covering
the economic phases of the industry is required to make possible the carry-
ing out of a healthy long-range planning on the part both of management
and of government, and to avoid rate wars, cutthroat devices, and wasteful
practices of which there have been disturbing signs. Economic power and
reckless management should not be permitted to injure the smaller lines,
the employees of the companies, and the public." 47 It was also contended
that the position of smaller carriers vis-6-vis larger carriers should be pro-
tected. Mr. Gorrell contended that, "In spreading out into the regions of
light-density traffic and developing smaller communities, the small lines
have performed an incalculable service to the country. It must be assured,
through certificates, that they may continue to perform such a service, and
they must be given an opportunity to protect themselves against even the
possibility of oppressive competition." 4 8

When asked by Congressman Boren whether entry should be regu-
lated, Mr. Gorrell responded by saying, "I think it should be restricted to an
extent needed for an orderly expansion of our industry. I think any person
going into the common-carrier business should have a certificate of conven-
ience and necessity so that the growth of this industry might be orderly and
not 'cutthroat.' " 49 He proceeded to express the belief that had entry in the
rail carrier industry been regulated during its infancy, the destructive tactics
which prevailed prior to regulation might have been prevented. 50

III. THE TRADITIONAL ENTRY CRITERIA

As originally promulgated, the Federal Aviation Act authorized the issu-
ance of operating authority to any applicant who was "fit, willing, and
able," under circumstances where the transportation in question was "re-
quired by the public convenience and necessity. ' '51 In performing such
responsibilities, the CAB was obligated by the Act to "foster sound eco-
nomic conditions" in transportation, to promote "adequate, economical,
and efficient service by air carriers at reasonable charges' 52 to promote
"competition to the extent necessary to assure the sound development of

46. Senate Hearings on S. 3659, supra note 11, at 170.
47. 83 CONG. REC. 6501-6515 (1938).
48. House Hearings on H.R. 5234 & H.R. 4652, supra note 11, at 90.
49. Id. at 69. See also BURKHARDT, supra note 15, at 12.
50. House Hearings on H.R. 5234 & H.R. 4652, supra note 11, at 69.
51. Former Federal Aviation Act § 401(d)(1), (dX2), and (dX3); 49 U.S.C. & 1371(axl), (dX2),

and (dX3) (1977).
52. Former Federal Aviation Act § 102; 49 U.S.C. § 1302 (1977).
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an air transportation system' 53 and to avoid 'destructive competitive prac-
tices.' '54

In interpreting the statutory concept of public convenience and neces-
sity, the Board traditionally weighed and balanced a number of criteria 55

(including the relative service benefits of proposed operations, and such
considerations as historic participation in the involved market, the ease with
which the involved segment would integrate with the applicant's existing
route structure, and the carrier's needs for subsidy reduction and/or route
strengthening), and no single criterion was deemed to be controlling. 56

Most such proceedings involved essentially a two-step process: (1) deter-
mining the number of carriers the market in question could reasonably and
profitably support; and (2) selecting from among the various applicants
which carrier(s) should be designated to receive (a) certificate(s) of public
convenience and necessity.

In the years immediately after the Act was passed, the Board was prin-
cipally concerned with the issuance of "Grandfather" certificates under
section 401(e)(1) of the Act,57 which required that a certificate of Public
Convenience and Necessity be issued to any applicant only upon proof that
during the grandfather period (May 1 4, 1 938-August 22, 1 938), it was
an air carrier, continuously operating over the segment for which operating
authority was sought (unless the service provided during such period was
inadequate and inefficient).

During this period, the Board began to set the stage for its policy of
discriminating against new entrants in favor of grandfather carriers. Thus,
two carriers which attempted to acquire certificates of Public Convenience
and Necessity failed on the basis of lack of service during the grandfather
period. 58 Airline Feeder Systems, Inc. was denied a certificate because if
had carried only eleven passengers in nine roundtrips during the grandfa-
ther period; another airline was denied a certificate because the Board
found that there was an existing carrier (Braniff) which could also serve the
route.-5 9

Each of these carriers operated aircraft, and had carried passengers
safely. The Board made no mention of the applicants' present ability to
conduct operations, nor that their service was required by the "public con-
venience and necessity." The Board did not inform the applicants that they

53. Former Federal Aviation Act § 1 02(a)(4); 49 U.S.C. § 1 302(a)(4) (1977).
54. Former Federal Aviation Act § 1 02(a)(3); 49 U.SC. § 1 302(a)(3) (1977).
55. Memphis-Tampa/St. Petersburg/Clearwater Subpart N Proceeding, CAB Order 77-5-66

(1977), at 2-3.
56. Fort Myers-Atlanta Case, CAB Order 76-1-81 (1976), at 11, and cases cited therein.
57. Former 49 U.S.C. § 1371(e)(1) (1977).
58. Application of Airline Feeder System Inc., 1 C.A.A. 167 (1939); Application of Condor Air

Lines, Inc., 1 C.A.A. 593 (1940).
59. Trans-Southern Airlines, Inc., Amarillo-Oklahoma City Operation, 2 C.A.B. 250 (1940).

1979] 109

19

Dempsey: The Rise and Fall of the Civil Aeronautics Board - Opening Wide t

Published by Digital Commons @ DU, 1979



Transportation Law Journal

could apply under one of the other provisions of section 401 60 nor did the
Board exercise its power under the exemption provision of the Act. It would
appear that the Board looked to the grandfather provision under section
401 (e)(1) as the only means that a carrier might enter the industry.

When Northwest Airlines applied for operating authority, and had a
portion of it denied, the Board set down its interpretation of what Congress
intended:

[I]t was not the Congressional intent that the air transportation system should
be "frozen' to its present pattern. On the other hand, it is equally apparent
that Congress intended the [CAB] to exercise a firm control over the expansion
of air transportation routes in order to prevent the scramble for routes which
might occur under a "laissez faire" policy. Congress, in defining the problem,
clearly intended to avoid the duplication of transportation facilities and serv-
ices, the wasteful competitive practices, such as the opening of non-produc-
tive routes, and other uneconomic results which characterized the
development of other modes of transportation prior to the time of their govern-
ment regulation.61

The Board here was reflecting the country's mood towards the evils of
excessive competition that had been witnessed in surface transportation.
The Board appeared to overlook the point, however, that the airline industry
was at that time, highly physically mobile. Large stations weren't required
at airports; aircraft could be moved with ease; if a given route couldn't sup-
port two or more carriers, then those that were less efficient could (assum-
ing liberal exit policies) easily leave and retreat to other markets.

Finally, the CAB set as its criteria for authorizing new route service the
policy that all routes had to be self-supporting prior to certificate operation,
without any regard to the potential traffic that could be generated, or the
potential benefit to the public of the new service.

[I]n determining whether the inauguration of a new service will result in
carrying out the objectives of the act as set forth in the declaration of policy,
[the CAB must] consider not only the need of the particular community or sec-
tion for the proposed operation but also the relationship which service bears to
the development of a nationally adequate and economically sound air transpor-
tation system. . . .[T]his determination must be made in the light not only of
the cost to the public incident to the inauguration and operation of the service
but also of the regulation of the expansion of the industry at a crucial period of
its development in a manner which will not only foster sound economic condi-
tions in air transportation at the present time but also in the future. One of the
factors directly related to the interests of the public and to the economic wel-
fare of the industry is the relationship between the estimated commercial reve-

60. It is not known whether the applicants did apply under the other provisions of the act, but
the evidence indicates that neither Condor nor Feeder Systems appear as certificated carriers in
any of the Board's records.

61. Northwest Airlines, Inc.-Certificate of Public Convenience and Necessity, Duluth-Twin
Cities Operation, 1 C.A.A. 573, 577-578 (1940).
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nues and operating costs of the proposed service.6 2

In a 1 941 case, the CAB stated that four questions were to be consid-
ered in any application for new service:

1. Will the new service serve a useful public service, responsive to a
public need?

2. Can and will this service be served adequately by existing routes or
carriers?

3. Can the new service be served by the applicant without impairing the
operations of existing carriers contrary to the public interest?

4. Will any cost of the proposed service to the government be out-
weighed by the benefit which will accrue to the public from the new service?6 3

Dixie Airlines was a newly organized corporation formed for the pur-
pose of developing and operating a proposed airline upon the issuance of
operating authority. The Board justified its denial by turning the issue of
competition against the carrier, saying that 'The number of air carriers now
operating appears sufficient to insure against monopoly in respect to the
average new route case, and we believe that the present domestic air-trans-
portation system can by proper supervision be integrated and expanded in
a manner that will in general afford the competition necessary for the devel-
opment of the system in the manner contemplated by the Act." 6 4

The Board thus constructed the policy it was to follow for the next three
decades in applications proceedings for trunk line entry. It would issue op-
erating authority only to those carriers which had been operating under the
grandfather clause. Furthermore, it was not inclined to issue competitive
route authority unless substantial evidence existed that the additional carrier
would not only meet all of its costs, but would also not appreciably divert
traffic from the incumbent carrier.

N6vertheless, the entry criteria employed vascilated from year to year

and, in some instances, from case to case. In later decisions, the CAB
emphasized that no criterion was controlling. As the CAB stated in the
Service to Tri City Case: 6 5

The Board has never established a hierarchy among the various carrier
selection criteria but has rather examined all the relevant criteria in reaching a
determination in a given case. The Board's policy has been that the weight
afforded a particular decisional factor must be determined in the context of the
specific needs of the markets and, on occasion, in light of broader public inter-

62. Id. at 579.
63. Delta Air Corporation, Service to Atlanta and Birmingham, 2 C.A.B. 250, 251-252

(1940). These criteria are strikingly similar to those developed by the Interstate Commerce Com-
mission in the regulation of common carrier entry of motor carriers in Pan American Bus Lines
Operations, 1 M.C.C. 190 (1936). See Dempsey, Entry Control Under the Interstate Commerce
Act: A Comparative Analysis of the Statutory Criteria Governing Entry in Transportation, 13 WAKE
FOREST L. REV. 729, 735-753 (1977).

64. Delta Air Corporation, Service to Atlanta and Birmingham, 2 C.A.B. 250, 280 (1940).
65. CAB Order 77-3-132 (1977).
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est considerations, 66

In the Sacramento-Denver Nonstop Case, 6 7 the Board elaborated, saying
that [o]nly rarely is there but a single reasonable candidate and quite often
the selection of a particular carrier reflects either an applicant's incremental
advantage or its ability to combine several factors." 6 8

In the Miami-Los Angeles Competitive Nonstop Case, 69 the Board
enumerated ten different factors it has weighed in determining which,
among multiple applicants, should or should not receive certificated author-
ity to serve a particular market:

(1) route integration as evidenced by the ability to convenience beyond-seg-
ment traffic;

(2) frequencies to be operated over the involved segment;
(3) the type of equipment to be employed;
(4) the fares to be charged;
(5) the identity of the involved points;
(6) the historic participation in the involved traffic;
(7) efforts to promote and develop the involved market;
(8) the need of the applicant for route strengthening;
(9) the profitability of the route for the applicants and the existing carriers;

and
(10) the potential of diversion of traffic from existing carriers. 70

As can be seen, only the first four of these criteria have as their objec-
tive the protection of the consumer interests. Most relate to how a regu-
lated carrier's operations might become more profitable by diminishing the
potential adverse influence of competition.

Traditionally, the CAB. sought to improve the competitive posture of
smaller carriers vis-a-vis the larger incumbents, and reduce industry con-
centration, by favoring the issuance of operating authority to the small carri-
ers.71 This policy of route strengthening 'was intended to combat
excessive concentration and to maintain a balance of competitive opportu-
nities within the industry by strengthening the smaller carriers who were at a
disadvantage because of their route system. 72

Enhancing the competitive posture of smaller carriers by issuing seg-
ments of potentially lucrative route authority was viewed as being 'of great
importance in perfecting the route structure of the nation. ' ' 73 Thus, the
Board frequently scrutinized the competitive positions of various applicants

66. Id. at 3.
67. CAB Order 77-6-27 (1977).
68. Id. at 3. Memphis-Twin Cities/Milwaukee Case, CAB Order 78-6-20 (1978), at 2.
69. CAB Order 76-3-93 (1976).
70. See id., at 31.
71. Oklahoma-Denver-Southeast Points Investigation, CAB Order 77-4-146 (1977), at 7;

Transpacific Route Investigation, 51 C.A.B. 161, 287 (1968).
72. Oklahoma-Denver-Southeast Points Investigation, CAB Order 77-4-146 (1977), at 15.
73. New York-Chicago Service Case, 22 C.A.B. 973 (1955).
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and their relative requirements for route strengthening. 74 By enhancing the
competitive posture of smaller carriers, the Board could bring a concomi-
tant reduction in their subsidy requirements, which in itself, became another
important criterion of carrier selection. 75

In other cases, the Board concluded that the potential service benefits
offered by larger carriers outweighed the need of smaller carriers for sub-
sidy reduction. For example, in the Fort Myers-Atlanta Case, 76 the Board
recognized that a carrier "having access to the largest volume of support
traffic will be in the best position to provide the greatest frequency and ca-
pacity and flow the maximum number of passengers over the. . . segment
[and thereby] convenience the largest number of beyond-segment passen-
gers. . . . ,77 Similarly, the ease with which a proposed segment inte-
grated with a carrier's existing route structure was frequently perceived as a
factor weighing in favor of the carrier, for such a coherent structure might
enable it to convenience a larger segment of the traveling public.

The relative beyond-segment capabilities of the applicants frequently
was perceived as an important criterion of carrier selection.78 For example,
the Board in the Memphis-Twin Cities/Milwaukee Case 7 9 recognized that,

Flow traffic is important in developing a thin market because it helps sup-
port the frequencies necessary to permit service levels sufficient to attract and
hold new customers. In addition, it generates systemwide profits and benefits
passengers by increasing single-plane and single-carrier alternatives. Because
beyond traffic contributes significant benefits to carriers and passengers it has
become an important element in selecting a carrier to serve this sort of mar-
ket.80

The Board also made efforts, from time to time, to strengthen the
financial posture of even large carriers facing financial difficulties through
the issuance of lucrative segments of operating authority. 8 1 Concern with

74. Southwest-Northwest Service Case, 22 C.A.B. 52 (1955).
75. Southern Airways Route Realignment Investigation, CAB Order 73-2-90 (1973), at 9-16;

aff'd Southern Airways et al, v. C.A.B. 498 F.2d 66 (D.C. Cir. 1974); Norfolk-New York Subpart
M. Proceeding, CAB Order 70-9-56 (1970). Indianapolis/Dayton-New York Nonstop Subpart M
Case, CAB Order 69-8-130 (1969). See North Central Airlines, Inc., Subpart M, 49 C.A.B. 138,
151, 153 (1968); Northern New England-Great Lakes Service Case, 49 C.A.B. 255, 291 (1968);
Ozark Extension to New York/Washington, 50 C.A.B. 305, 317 (1969).

76. CAB Order 75-10-119 (1975).
77. Id.
78. See Sacramento-Denver Nonstop Case, CAB Order 77-6-27 (1977), at 4-5; Midwest-

Atlanta Competitive Service Case, CAB Order 78-4-13 (1978), at 7, 9; id. CAB Order 78-7-137
(1978), at 7-9; Denver-Twin Cities Service Investigation, 50 C.A.B. 423, 445 (1969).

79. CAB Order 78-3-35 (1978).
80. Id. at 2. See Memphis-Tampa/St. Petersburg/Clearwater Subpart N Proceeding, CAB

Order 77-5-66 (1977).
81. See Oklahoma-Denver-Southeast Points Investigation, CAB Order 77-4-146 (1977), at

16. It has also occasionally favored the most aggressive carrier the competing applicants. Id. at
17; CAB Order 77-7-40 (1977), at 5-7.

23

Dempsey: The Rise and Fall of the Civil Aeronautics Board - Opening Wide t

Published by Digital Commons @ DU, 1979



Transportation Law Journal

the financial strength of carriers subject to its regulation frequently led the
Board to view the potential diversion of traffic from incumbent carriers and
consequential revenue loss as a factor militating against the issuance of
operating authority to a new entrant. 82 Similarly, the Board scrutinized
route proposals to determine whether the inauguration of service pursuant
thereto might cause financial injury to the applicant, or as the Board has
stated, "whether the proposed operation would result in a revenue defi-
ciency that would weaken the carrier and impair its ability to properly serve
its route.' ' 83

In weighing and balancing these criteria, the Board vacillated between
favoring competition as policy objective, and giving it almost no weight at
all, with little consistency, and made only shallow attempts to justify or ex-
plain this inconsistency. On the whole, it appears that the purported attrib-
utes of competition were traditionally given less weight by the Board than
the need to protect existing certificated incumbents.8 4

As to the weight which ought to be afforded competition as an entry
criterion, the D.C. Circuit prescribed that "there is no presumption in favor
of competition per se because competition may prove uneconomical and
destructive of the healthy development of the industry if the relevant market
is too small to support competing carriers. But when sufficient traffic exists
to support competition, certification of competing carriers is mandated by
the Act....'85

IV. CAB REGULATION 1938-1975: THE CONGRESSIONAL PERSPECTIVE

Congressional scrutiny of arguments for deregulating the airline indus-
try began with a series of hearings in 1 975 under a Senate Subcommittee
chaired by Edward Kennedy. Such Congressional analysis was subse-
quently expanded by Senator Howard Cannon, Chairman of the Senate
Commerce Committee, who held a parallel series of hearings. Together,
these two senators are largely responsible for the legislation which ulti-
mately resulted.

Whether their conclusions were accurate or inaccurate is an issue
which must be left to future commentators. The significance of the instant

82. See Memphis-Tampa/St. Petersburg/Clearwater Subpart N Proceeding, CAB Order 77-
5-66 (1977), at 4-5; American Airlines, Palm Springs Restriction, 50 C.A.B. 359, 360 (1969).

83. See Comment, An Examination of Traditional Arguments On Regulation of Domestic Air
Transport, 42 J. AIR L. & CoM. 187, 203-04.

84. Id. at 206.
85. Continental Air Lines v. CAB, 519 F.2d 944 (D.C. Cir. 1975). In so concluding, the court

reviewed the legislative history of the Federal Aviation Act, finding that Congress intended that air
transportation be regulated both to protect the public and the industry against the deleterious ef-
fects of unrestrained competition and the potential of monopoly. Congress established the regula-
tory structure to provide for the benefits of "regulated competition'' to achieve the attributes of
competition without the injurious consequences of unrestrained entry or rate wars. Id. at 952-955.
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summarization lies not in the accuracy of these allegations; but right or
wrong, this summary represents the perspective from which Congress
viewed the airline industry and CAB regulation, and the foundation upon
which Congress acted.

A. Entry

The legislative history of the 1938 Act reveals that Congress intended
that Board implement a cautious, yet moderately liberal approach to entry,
permitting new enterprises to compete as the air transportation market ex-
panded. Yet, entry into the industry has been effectively prohibited by the
restrictive regulatory policies of the CAB. Between 1 950 and 1974, the
CAB received 79 applications from firms seeking to obtain operating au-
thority to provide scheduled domestic service. None was granted. 86 More-
over, between 1969 and 1974, the CAB imposed a 'route moratorium," a
general policy of refusing to grant or even hear any applications to serve
new routes.8 7 As a result of these policies, the big four in 1 938--United,
American, Eastern, and TWA-are the big four today. In 1938, United
controlled 22.9 percent of the market; in 1975 it accounted for 22.0 per-
cent. 88

Actually, not a single new domestic'strunkline carrier has been author-
ized. Although there were sixteen such carriers "grandfathered"' in 1938,
there are only ten such carriers today. The CAB had not permitted a single
bankruptcy. This sixteen domestic trunkline carriers of 1938 merged into
the ten which exist today; the nineteen local service carriers licensed shortly
after WW II merged into the nine which existed in 1975.89

B. Rates

Traditionally, the Board has applied classical ratemaking to the airline
industry. Classical ratemaking is ordinarily employed to set the rates of a
regulated monopolist, such as a public utility, and utilizes the following
formula: costs + reasonable return on investment = revenue require-
ment. 90

Prior to 1978, the CAB followed this approach with significant modifi-

86. Kennedy Report, supra note 13, at 78.
87. Id. at 6. During the late 1 960s, Chairman Secor Brown led the CAB to implement the

moratorium on the grounds that there was excessive capacity in the industry. As a result, no entry
applications were even set for hearing for several years. Id. at 7. See id. at 84-96. See e.g.,
Additional Service to San Diego Case, 64 C.A.B. 634 (1974); Atlanta-De-
troit/Cleveland/Cincinnati Investigation, 64 C.A.B. 647 (1974); Mohawk Segments 8 and 9 Re-
newal, 63 C.A.B. 338 (1973); and Twin Cities-Des Moines-St. Louis, Nonstop Service, 53 C.A.B.
580 (1970).

88. KENNEDY REPORT, supra note 13, at 79-80.
89. Id. at 6.
90. Id. at 10, 109.
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cations developed in its Domestic Passenger Fare Investigation [DPFI]. 9 1

First, it examined the cost and revenue figures, not of the individual carriers
subject to its jurisdiction, but of the industry as a whole. Second, it adjusted
these figures in order to determine what industry costs and revenues would
have resulted had load factors of fifty-five percent been achieved (i.e., it
assumed that planes were flying fifty-five percent full). To costs determined
on this basis was added a twelve percent return on investment. Finally,
fares were set at a level adequate to generate this "revenue require-
ment.' 

92

Every three months, the CAB published a compilation of industry cost
and revenue figures with these adjustments, simplifying the task of deter-
mining what fare level the industry was entitled to set. Where a carrier pro-
posed a tariff embracing that fare level, it could be reasonably certain that
the CAB would approve it as 'just and reasonable."

Congress concluded that this system, although administratively effi-
cient, tended to keep air fares at an unreasonably high level. The load
factor level of fifty-five percent was deemed to be too low. The California
and Texas intrastate experience, where carriers regularly achieved sixty to
seventy percent load factors, revealed that passengers would accept mod-
erately more crowded aircraft if they could enjoy correspondingly lower
fares. 93 The fifty-five percent assumption was based on an industry aver-
age, and did not take into account the ability of individual carriers to exceed
this standard, or their inability to achieve it, generally or on particular
routes.

94

The Board traditionally prohibited selective price reductions by requir-
ing that carriers charge equal fares for equal distances. Thus, it became
difficult for carriers to lower fares in less densely traveled markets in order to
stimulate demand. The CAB also inhibited across-the-board price cuts by
generally refusing to approve such reductions unless, assuming all competi-
tors participated in the reduction, each would achieve the target twelve per-
cent return on investment. 95

Congress concluded that, by preventing selective price reductions and
inhibiting general price cuts, the Board had encouraged carrier inefficiency,
for it became difficult for the more efficient firms, by lowering their prices, to
take business away from the less efficient.96 Moreover, Congress con-

91. See, e.g., CAB Order 74-3-82 (1974); CAB Order 74-12-109 (1974); CAB Order 72-12-
18 (1972); CAB Order 73-5-2 (1973).

92. KENNEDY REPORT, supra note 13, at 10.
93. Id. at 113-115.
94. Id. at 10.
95. Id. at 10-11, 124-125.

96. Thus, the Subcommittee concluded that the Board's policies had caused fares to be
higher than they would be in a competitive market, and inhibited industry efficiency. Id. at 113.
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cluded that the Board's policies had little effect in stimulating increased
industry profits. The level of profits had, in recent years, regularly been well
below the Board's twelve percent target. 97

The absence of carrier profits is probably attributable to the fact that
the airline industry is structurally competitive. The inability to engage in
route and rate competition has led various firms to engage in costly service
competition. By purchasing larger aircraft in greater numbers, and by in-
creasing, frequencies, they have tended to lower their load factors. By offer-
ing lavish in-flight amenities and increasing their advertising budgets and
operational expenditures, they have tended to diminish their profits.98 As
their costs increased and profits diminished, they tended to seek fare in-
creases, causing prices to spiral continuously upward.

The fundamental deficiency of the Board's rate policies during this pe-
riod was its failure to recognize the elasticity of demand inherent in passen-'
ger transportation-that by lowering fares air carriers might well stimulate
new traffic and thereby fill empty seats. 99 The discretionary traveler, one
who might take a vacation or visit his relatives only if the price were right,
was a wholly unexploited source of potential revenue. 00

C. Antitrust

In the late 1960's, excessively optimistic CAB and industry demand
projections led the industry to invest in large numbers of wide bodied air-
craft. Yet the economic circumstances of the first part of the 1970s led
passenger demand to fail to live up to these expectations. 01 The diminu-
tion of disposable income engendered by the recession of the early 1 970s,
coupled with the tendency of air carriers to raise their prices, led load fac-
tors to drop and carrier profits to turn downward.

In response, a number of the major carriers (i.e., United, TWA, and
American) agreed to a collective reduction of service provided on several of
the major domestic routes.' 0 2 The Board continually approved these
agreements between 1 971 and 1975, first as an emergency response to
overinvestment and excessive capacity, and after 1973, as a necessary
response to fuel shortages which allegedly existed after the Arab oil em-
bargo. 10 3

97. Id. at 11.
98. Id. at 25, 39.
99. See id. at 123-124, 128.

100. Note that this argument is almost wholly inapplicable to the transportation of freight, which
has relatively little demand elasticity. See Waring, Rate Adjustments on Specific Movements in
TRANSPORTATION LAW INSTITUTE, RATE REGULATION & REFORM (1979).

101. KENNEDY REPORT, supra note 13, at 35.
102. Id. at 143-144.
103. Id. at 12-13.
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Although capacity limitation agreements can theoretically bring about
lower carrier costs and correspondingly lower fares, the latter did not mate-
rialize. The airline industry was, in fact, the only major industry, which raised
its prices during the recession of the early 1970s.10 4 The report of the
Kennedy subcommittee concluded that "The classic regulatory response to
defects in regulation is to create more regulation: the Board's response to
the problem of excess capacity was to introduce capacity restricting agree-
ments. Yet, to do so in this highly competitive, complex industry brought
the consumer the worst of both worlds, high prices, and poor service. ' 1 05

Congress found that consumers desire lower fare service, and that in-
creased route and rate competition is likely to induce carriers to offer such
lower fares. 10 6 It recognized the inherent difficulty in applying classical rate
and entry regulation to a competitive, economically volatile industry.10 7

It was generally concluded that the traditional system of airline regula-
tion: (a) caused air fares to be considerably higher than they otherwise
would be; (b) resulted in a serious misallocations of resources; (c) en-
couraged carrier inefficiency; (d) denied consumers the range of
price/service options they would prefer, and; (e) created a chronic ten-
dency toward excess capacity in the industry.

The Kennedy Subcommittee concluded that:
The airline industry is potentially highly competitive, but the Board's sys-

tem of regulation discourages the airlines from competing in price and virtually
forecloses new firms from entering the industry. The result is high fares and
security for existing firms. But the result does not mean high profits. Instead
the airlines-prevented from competing in price-simply channeled their
competitive energies toward costlier service: more flights, more planes, more
frills . ..

The remedy is for the Board to allow both new and existing firms greater
freedom to lower fares and ...to obtain new routes. This freedom should
lead the airlines to offer service in fuller planes at substantially lower prices, a
form of service that most consumers desire. 108

This, in fact, was precisely the policy adopted by the Civil Aeronautics
Board under the Chairmanship of Dr. Alfred E. Kahn.

V. THE CAB UNDER ALFRED KAHN: THE ORIGINS OF DE FACTO

DEREGULATION

President Gerald Ford became firmly convinced that the air transporta-
tion industry should be substantially deregulated. In 1975, he submitted
his own version of a deregulation bill to Congress, and appointed John

104. See id., at 23.
105. Id. at 19.
106. Id. at 39.
107. Id. at 3.
108. Id.
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Robson as Chairman of the CAB. As CAB Chairman, Robson reversed
many of the anticompetitive regulatory features for which the Board had
been soundly criticized. The route moratorium and the capacity limitation
agreements were terminated. Yet, as a lawyer, he found himself con-
strained by the provisions of the Federal Aviation Act from advancing too
radically in the direction of liberalizing pricing and entry.

His successor, Alfred Kahn, an economist appointed CAB Chairman
by President Carter, was not so inhibited. By 1978, the CAB had turned a
full 180 degrees. It began to grant operating authority by the bushel basket
full, at first to any carrier which proferred a low fare proposal, and subse-
quently, to virtually any "qualified" applicant under an "experimental" pol-
icy labeled 'multiple permissive entry." The Board in 1978 amended its
rate policies in the DPFI by essentially providing downward pricing flexibility
under certain circumstances of up to seventy percent, and upward flexibility
of ten percent. These efforts encouraged carriers to offer the lowest fares
in history. The lower fares, and the general economic recovery of the mid-
1 970s stimulated demand which increased capacity, enabling carriers to
realize the highest profits in the history of commercial aviation.

A. Competition Embraced as the Overriding Policy Objective

The Board under Dr. Kahn enthusiastically embraced the observations
of the Kennedy subcommittee and those academicians sharing its conclu-
sions.10 9 The CAB admitted that the traditional'regulatory structure had
created significant incentives for service and quality competition, but had
almost wholly ignored the potential for innovative pricing proposals and rate
competition.I 10 It acknowledged the public benefits of "increased service
frequencies, better connecting possibilities, more extensive single-plane
service" and the other quality improvements, engendered under the tradi-
tional regulatory regime.1 

11

Nevertheless, it was felt that this system had led fares to be set at a
level higher than they might have been in a freely competitive market, and
had thereby deprived travelers of low fare alternatives.' 12 In order to strike

109. The Board noted that "Commentators, after studying the cumulative effects of both the
Board's and the industry's orientation towards service improvements rather than fare competition,
are virtually unanimous in concluding that today's public would benefit from a system in which there
was more fare competition and greater price/service variety. This is our judgement as well." Las
Vegas-Dallas/Fort Worth Nonstop Service Investigation, CAB Order 78-3-121 (1978), at 2.

110. Id. at 1-2.
111. Id. at 2. The Board noted that, "The result of our expansionist route policies, and the

years in which carriers have competed aggressively in terms of service, is an existing high general
quality of air service throughout the United States, measured by such indices as the general availa-
bility of nonstop service and a choice of carriers, the comprehensive network of existing routes, and
flight frequencies." Id.

112. Id. at 3. The Board asserted that 'Part of the reason for the historic disinclination among
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a proper balance between service and price, which the public desired, the
Board felt compelled to establish a regulatory environment in which both
price and service competition were encouraged.' 13 The Board believed
that lower fares would attract the discretionary traveler, 1 4 and thereby en-
able carriers to make more efficient use of their equipment. 15 Thus, the
following entry policy was adopted:

In determining whether it would be to the public's benefit to authorize competi-
tive service in a market, we must consider the benefits to be derived from fare
competition and fare/service variety as well as traditional factors and that in
choosing among various applicants for competitive rate authority, carrier pro-
posals to offer significantly lower fares, or a greater variety of price/service
combinations deserve far greater weight than they have been accorded in the
past. 1 16

In order to create an atmosphere conducive to these objectives, the
Board also began to certificate a larger number of carriers than it would
have under its traditional criteria, stressing the value of liberal entry as a
means of sustaining price competition.' ' 7 And, in order to accomplish its
objective of increasing rate competition between carriers, the CAB began a
novel approach of evaluating the low fare proposals of particular applicants
as an entry criterion of significant, even determinative, weight.'18 Where
none of the applicants had submitted a low fare proposal, the CAB returned
to its traditional carrier selection criteria.' '9

The Board began to emphasize its belief that "competition is the best
guaranty that the traveling public will receive service responsive to its
needs,"'120 and adopted a policy that "competition on the basis of fares as

carriers to [engage in rate competition] may be attributable to our past policies of placing in a
market only the number of carriers that could be reasonably assumed of profits at the existing fare
level." Id. at 9.

113. fd. at 3, The Board noted that "Competition on both levels is necessary because each
places a check on the other; and only the provision of a range of price/service options from which
travelers may choose provides an assurance that what the industry finally provides best meets their
needs." Id.

114. The Board recognized that, "These fares not only seem to satisfy the desires of a large
segment of the traveling public; they also broaden the demand for air service in general by at-
tracting a segment of the public that wouldn't or couldn't travel by air at the regular price." Id.

115. The Board believed that lower fares "enable carriers to use more efficiently resources
currently dissipated in greater numbers of low load factor high-cost flights", particularly where such
fares are structured according to peak pricing principles. Id.

116. Id. at4.
117. Id. at 9; CAB Order 78-7-116 (1978), at 1.
118. See Miami-Los Angeles Low-Fare Case, CAB Order 78-1-35 (1978).
119. Midwest-Atlanta Competitive Service Case, CAB Order 78-4-13 (1978), at 7;

Ohio/Indiana Points Nonstop Service Investigation, CAB Order 78-2-71 (1978), at 27. See supra
notes 51-85, and accompanying text.

120. Midwest-Atlanta Competitive Service Case, CAB Order 78-4-113 (1978), at 2.
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well as service is not only permissible, but compelled. ' ' 121 The Board be-
lieved that because "the freedom to enter markets provides the best assur-
ance of price and service competition, we are now actively expanding the
opportunities for airlines to serve new routes." 122

The issuance of operating authority to a number of carriers on a per-
missive (rather than mandatory) basis also was perceived as a means of
stimulating increased price competition. 123 In granting permissive author-
ity, the Board left to the business judgment of carrier management the ex-
tent to which competitive service would be offered. 124 Mandatory authority
was not perceived as an effective means of insuring that a responsive level
of service would be provided, for the Board had traditionally been rather lax
about enforcing such certificate obligations.12 5 Moreover, the Board did
not want to place itself in a position where it would be forced to "compel an
airline to provide unsubsidized service which turns out to be uneco-
nomic."

12 6

Latent permissive authority (i.e., operating authority which had been
issued to a carrier but which the carrier is not actively using) was also
viewed as posing a beneficial competitive stimulus to incumbents, for "it
represents a threat of entry and therefore provides a competitive spur to
incumbents; if they fail to meet the public's service needs or if the market
grows to the point that it can support another airline, the dormant carrier is
free to enter at once without the need for a costly and time-consuming certi-

121. Id. Query: Compelled by what? Certainly not by the legislation which then governed regu-

lation of the industry.
122. Id.
123. Improved Authority to Wichita Case, CAB Order 78-3-78 (1978), at 4. The purported

benefits of permissive vis-a-vis mandatory operating authority are discussed in Improved Authority
to Wichita Case, CAB Order 78-3-78 (1978), at 5; U.S.-Latin America All-Cargo Service Investiga-
tion, CAB Order 78-4-44 (1978); and Baltimore-Detroit Nonstop Proceeding, CAB Order 78-5-112
(1978).

124. Eastern Air Lines-Piedmont Aviation Route Exchange, CAB Order 77-12-76 (1977), at 1.

125. This traditional policy may have been inconsistent with the then existing statutory provision
of Section 401(j) of the Federal Aviation Act, 49 U.S.C. § 1371(j) (1977), which required Board
approval as a condition precedent to the abandonment of a route.

126. Eastern Air Lines Piedmont Aviation Route Exchange, CAB Order 77-12-76 (1977), at 2.
In U.S. Latin-America All-Cargo Service Investigation, CAB Order 78-4-44 (1978), the Board enu-

merated four reasons favorinq the issuance of permissive authority:
(1) the difficulty of predicting traffic flows and costs, and hence, risk, especially when
initial or new service is involved,
(2) the desirability in most cases of permitting carriers at least the chance to try their
proposals in the marketplace,
(3) the desirability in terms of resource allocation of encouraging carriers to provide only
the service justified by demand, and
(4) the undesirability of forcing carriers in effect to subsidize service which cannot be
justified in terms of profits.
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fication proceeding." 127 Furthermore, each operating authority had signifi-
cant value in forcing carriers to adhere to the notion of threshold pricing
(i.e., the threat of potential competition will encourage carriers to maintain
prices at a level sufficiently low t0 forstall entry by new competitors; the
carrier will, in a market it dominates, set a threshold price-a price above
cost but low enough to make the market unattractive to potential competi-
tors). 128

Elimination of the traditional process of carrier selection was viewed as
resulting in a reduction of procedural burdens and delay, enabling carriers
to respond to market demand more expeditiously, and diminishing regula-
tory expenditures for both government and the industry. 129 The Board was
convinced that diminishing regulatory barriers to entry would facilitate the
prompt issuance of operating authority, resulting in a greater likelihood that
carriers would seek to enter new markets and inaugurate new service.

The CAB was convinced that multiple awards, combined with down-
ward pricing flexibility, would insure that the traveling public would enjoy the
benefits of carrier innovation and rate competition. 130 Carrier management
would have increased freedom to manage their affairs in response to con-
sumer demand. Market forces would enable consumers to enjoy service by
those carriers best suited to participate in the traffic. Indeed, the market
was viewed as a superior mechanism (vis-c-vis governmental regulation) for
selecting both the most efficient and economical participants, and the most
desirable combination of price and service options. Consumer choice was
also perceived as the best means of ascertaining the appropriate number
and identity of carriers which should serve any particular market. Although
the CAB traditionally designated the number and identity of participants in a
given market, it ordinarily did not reexamine those choices for a number of
years subsequent to their designation. In contrast, market forces could
work continuously to select and reselect the optimum (most efficient and
economical) competitor(s) and the most desirable balance of price and
service options. 131 Moreover, the market could weigh and evaluate (on a
continuing basis) a wider range of factorsthan could the Board. 132

127. Improved Authority to Wichita Case, CAB Order 78-3-78 (1978), at 4; Atlanta-Charleston
Competitive Nonstop Case, CAB Order 78-2-114 (1978), at 3.

128. The level of the threshold price depends upon how easy it is for other firms to enter. In
contrast, where a monopoly is guaranteed either by regulatory barriers to entry or by the inherent
market characteristics of the entry, the monopoly firm is free to set an excessively high price and
reap monopoly profits, without fear of competition.

129. See Oakland Service Case, CAB Order 78-4-121, at 38-40, 42, 52-53, 55.
130. See Las Vegas-Dallas/Fort Worth Nonstop Service Investigation, CAB Order 77-7-116

(1978), at 11.
131. Oakland Service Case, CAB Order 78-4-121 (1978), at 34, 38.
132. In Ohio/Indiana Points Nonstop Service Investigation, CAB Order 78-2-71 (1978), the

Board emphasized its belief that

122 [Vol. I I
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B. Calls for Caution and Moderation Dismissed

Although determined to inject more competition into air transportation,
the CAB proceeded with caution at first, refusing to overload markets with
too many carriers 133 (so as to protect the carriers serving them from the
harmful effects of excessive competition), and issuing operating authority to
only that number of carriers it believed each market could adequately sup-
port. 134 Subsequently, the Board became less concerned with certificating
only that number of carriers which the market could profitably support. In
fact, it began (at first implicitly, and later explicitly) to authorize a number
potentially larger than that which could reasonably maintain profitable oper-
ations, saying that:

It may happen that one (or more) of the carriers will find it unprofitable to con-
tinue operating in this market, and will withdraw. Should that occur, we would
interpret that as a sign that the type of service provided by it is not desired by
the public. The choice is more efficiently made by the marketplace than by the
Board. 

13 5

Further, it began to move more and more expeditiously to implement its
implicit objective of eradicating regulatory barriers to entry, admitting that
i'we are moving rapidly in adopting regulatory policies of permitting and
encouraging a greater degree of price competition and freer entry into mar-
kets.1 36

[C]ompetition is the best incentive to provide service reasonably responsive to the
present and future needs of the traveling public and the best means by which we can
encourage the introduction of lower fares and alternative types of service ...

[T]here should be no mistaking this Board's dedication to the principle that competi-
tion is an extremely important goal of the existing statutory scheme, because of the public
benefits which can flow from an environment in which carriers are free to compete. There
may be the benefits of additional, higher quality service, which has been a traditional
objective of the Board's route program, and there are the possible benefits of price com-
petition-ower fares and more varies [sic] price/service options. While price competition
has not always been encouraged in the Board's history, we think that experience has
shown that it is not only possible, but highly desirable. We intend to encourage it. To this
end, we have permitted a number of low-fare proposals to go into effect, and have em-
phasized the price dimension as a key factor in route proceedings. A necessary corollary
of greater pricing freedom is greater freedom for carriers to enter new markets, since entry
and the threat of it provide the best incentive for pricing innovations.

We believe that the Board's renewed emphasis on competition will, over time,
strengthen and promote the air transportation system by encouraging efficiency and pro-
viding the traveling public with a greater array of services attuned to various present and
future needs, with a wider choice of price. Competition, by fostering innovation and
thoughtful planning by airlines, will create sound economic conditions in the industry as a
whole.

133. See Memphis-Twin Cities/Milwaukee Case, CAB Order 78-6-20 (1978), at 2.
134. See, e.g., Cincinnati-Washington Subpart M Proceeding, CAB Order 77-10-4 (1977), at

2; Improved Authority to Wichita Case, CAB Order 78-3-78 (1978), at 3.
135. Ohio/Indiana Points Nonstop Service Investigation, CAB Order 78-2-71 (1978), at 29;

see Improved Authority to Wichita Case, CAB Order 78-3-78 (1978), at 4; Phoenix-Des
Moines/Milwaukee Route Proceeding, et al., CAB Order 78-1-116 (1978), at 29.

136. Chicago-Midway Low-Fare Route Proceeding, CAB Order 78-7-40 (1978), at 2 [emphasis
supplied].
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The Board quickly began to consider the issuance of permissive au-
thority to all "qualified" applicants,1 37 convinced that 'market forces
would more likely result in optimum service at optimum fares, for the market
selection process operates continuously and efficiently." 1 38 The issuance
of permissive (as opposed to mandatory) authority, it was presumed, would
enable the carriers a wide range of discretion to tailor their services to de-
mand.

1 39

Reliance on market forces is the rule, rather than the exception, in
other sectors of the economy. The Department of Transportation argued
that increased competition would lead to lower prices and improved service
without subjecting the industry to destructive competition or excessive con-
centration, and without subjecting passengers to the dangers of unsafe op-
erations. 1 4 0  1

Several parties argued that the traditional regulatory structure should
be maintained. They contended that the objectives of increased rate and
route competition could be adequately accomplished without the indiscrimi-
nant issuance of permissive authority to all applicants. 141 Automatic route
awards would eliminate the strongest incentive for pricing competition-the
existing emphasis on low fare proposals as a carrier selection criterion. 14 2

Indeed, a preferable approach to the adoption of a policy of multiple per-
missive entry would be to retain carrier selection, by stressing policies of
fostering new entrants, rewarding low fare innovations, and encouraging
industry competitive balance by strengthening smaller carriers. 143

But the traditional system of carrier selection was perceived by the
Board as having fostered a less efficient system than a policy of multiple
permissive entry, a policy which would permit the market place to make
ultimate determinations with respect to price and service. The Board as-
serted that establishing opportunities for dormant authority would keep the
potential of new entry alive and thereby "keep incumbent carriers on their
toes."

14 4

137. By "qualified", the Board meant 'fit, willing, and able." 49 U.S.C. § 1371(d)(1)(1979).
138. Florida Service Case, CAB Order 78-7-128 (1978), at 4; Air Wisconsin Certification Pro-

ceeding, CAB Order 78-8-196 (1978).
139. Phoenix-Las Vegas-Reno Competitive Nonstop Service Proceeding, CAB Order 78-7-43

(1978), at 3; Baltimore-Detroit Nonstop Proceeding, CAB Order 78-5-112 (1978), at 5-6. See
U.S.-Latin America All-Cargo Service Investigation, CAB Order 78-4-44 (1978).

140. Brief of the Department of Transportation in Improved Authority to Wichita Case, et al. (on
file with the CAB in Docket 28848, April 27, 1978).

141. Brief of North Central Airlines, Inc., in Memphis-Twin Cities/Milwaukee Case, et al. (on file

with the CAB in Docket 29186, April 21, 1978); Brief of National Air Lines in Improved Authority to
Wichita Case, et al. (on file with the CAB in Docket 28848, April 27, 1978).

142. See Brief of Pacific Southwest Airlines, Inc., in Improved Authority to Wichita Case, et al.
(on file with the CAB in Docket 28840, April 27, 1978).

143. Id.
144. Oakland Service Case, CAB Order 78-4-121 (1978), at 42.

[Vol. 1 1
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In promulgating the Civil Aeronautics Act, the predecessor of the Fed-
eral Aviation Act, Congress emphasized the promotion and development of
an infant industry. 145 By 1978, the air transportation industry was deemed
to be no longer a subsidy-based flegling 'infant," but had matured into a
sophisticated demand-based system. 146 Therefore, it was believed that
the laws of the free market should replace protectionism as the primary
policy objective.

Certain parties urged the Board not to apply a policy of multiple per-
missive entry on an indiscriminant, universal basis. They generally empha-
sized the drastic differences between markets, and contended that rational
regulation must be tailored to serve the spectrum of interests which exist
within them. The needs of individual communities, it was contended, would
continue to vary widely regardless of the regulatory policies ultimately
adopted by the Board. A flexible formula adaptable to the facts and cir-
cumstances of each case would be a far more rational means of regulation
than would adoption of an inflexible general rule which could not be molded
to satisfy the peculiar needs of individual markets. 147

Other parties argued that ad hoc entry deregulation would create a
destructive equilibrium through a process of route-by-route freedom of en-
try, while the bulk of the regulatory structure remained structurally un-
changed. A policy of multiple permissive entry would, it was argued, create
an irrational economic structure consisting of small enclaves of "free" entry
within a comparatively closed and restricted environment. To apply such a
policy would create a gerrymandered national route structure in which cer-
tain markets would be open to multiple entrants on a permissive basis,
while in others certificated carriers holding mandatory authority would be
obligated to provide service. 148

Still others urged the Board to proceed with caution during a gradual
transitional period from direct, pervasive regulation to greater reliance upon

145. See supra notes 10-14, and accompanying text.
146. Oakland Service Case, CAB Order 78-4-121 (1978), at 22-23, 47.
147. See Brief of Southern Airways, Inc. in Improved Authority to Wichita Case, et al. (on file

with the CAB in Docket 28848, April 27, 1979); Brief of North Central Airlines, Inc., in Memphis-
Twin Cities/Milwaukee Case, et al., (on file with the CAB in Docket 29186, April 27, 1978); Com-
ment of the Indianapolis Airport Authority in Las Vegas-Dallas/Fort Worth Nonstop Service Investi-
gation et al. (on file with the CAB in Docket 29445, April 27, 1978); and Brief of Hughes Airwest,
Inc., in Improved Authority to Wichita Case, et al. (on file with the CAB in Docket 28848, April 27,
1978).

148. Brief of Continental Air Lines and Comment of the Houston Pacific in Improved Authority to
Wichita Case, et al. (on file with the CAB in Docket 28848, April 27, 1978). The Board dismissed
the dangers of loss of service as a result of a permissive authorization, vis-6-vis the purported
benefits of a mandatory authorization in Improved Authority to Wichita Case, CAB Order 78-3-78
(1978), at 5, and Phoenix-Des Moines/Milwaukee Route Proceeding, CAB Order 78-1-116
(1978), at 27.
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free market forces. 14 9 For example, Allegheny insisted that after maintain-
ing a "hot-house of protectionism" for forty years, the Board should not
move too rapidly to throw the industry to the wolves of the marketplace, for
such hasty action could be highly disruptive for consumers and the industry
without any compensatory public benefits.' 50

These local service airlines argued that the entry policies of forty years
of regulation placed large trunkline carriers in an inherently superior position
in terms of route system capabilities and equipment. They urged the Board
to phase in an open entry policy gradually in a manner that would offer
them compensatory route segments and preferential treatment to offset the
clearly onesided economic posture that regulation had established. 151 In
response, the Board stated that

[A] general policy of multiple entry. . . should not be limited to a few routes or
areas; . . . it should be extended to the very core of the system and be broad
enough (and carried out rapidly enough) to create substantial new competitive
opportunities for all segments of the industry, including small trunklines and
local service carriers.' 52

A number of small communities expressed the fear that unlimited entry
might disrupt, inhibit, or effectively impede continuous or nonstop service,
and the ability to finance airport construction or expansion. They were also
concerned that the "permissive" nature of new authority deprived them of
any assurance that service, once inaugurated, would be maintained. 15 3

Further, there was no assurance that a carrier receiving a permissive au-
thorization would even begin the new service, despite the Board's finding
that the public convenience and necessity required new service.

The Board was implicitly unconcerned with the fate of those communi-
ties whose market demand was insufficient to attract or retain new service.

149. See Comment of the Indianapolis Airport Authority in Las Vegas-Dallas/Fort Worth Non-
stop Service Investigation, et al. (on file with the CAB in Docket 29445, April 27, 1978); and
Comment of the Federal Trade Commission in Improved Authority to Wichita Case, et al. (on file
with the CAB in Docket 21162, April 27, 1978).

150. See Brief of Allegheny Airlines in Ohio/Indiana Points Nonstop Service Investigation, et al.
(on file with the CAB in Docket 21162, April 27, 1978).

151. Las Vegas-Dallas/Fort Worth Nonstop Service Investigation, CAB Order 78-7-116
(1978), at 4.

152. Id. at 5.
153. See id. at 4. Thus, certain local parties believed that should multiple carrier competition

prove so uneconomic that all carriers holding permissive authorizations withdraw, no carrier would
be the first to reenter for fear of suffering the same fate. Where a number of carriers held dormant
authority to serve the market there would be some reluctance of any of them to expand the requi-
site start-up costs and enter the market. The enhanced risk of inaugurating such service would
lead carriers to emphasize other markets in their service offerings and neglect newly granted au-
thority. See Oakland Service Case, CAB Order 78-9-96 (1978), at 37-41, 47-50. Comments of
the Louisville and Kansas Parties in Improved Authority to Wichita Case, et al. (on file with the CAB
in Docket 28848, April 27, 1978); Brief of the State of Minnesota in Memphis-Twin Cit-
ies/Milwaukee Case (on file with the CAB in Docket 29816, April 27, 1978).
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It felt that the market would best distribute carriers and their aircraft accord-
ing to the laws of supply and demand, and that markets unable to generate
sufficient traffic to support trunkline carriers or nonstop service might never-
theless be able to attract local carriers or multiple stop service. If not, it was
in the best interests of nationwide industry economies and efficiencies that
they not be served.15 4

As to the question of airport financing, certain carriers and civic parties
argued that distortions in carrier behavior and system-wide market perversi-
ties arising as a result of the artificial hybrid of heightened competition in
some markets and a close regulatory system in others would impede future
efforts to finance and construct the airport facilities necessary to accomo-
date the type of traffic growth the Board was seeking to encourage. 155 The
Board was unconvinced, saying only that the issuance of permissive au-
thority would not relieve carriers of their contractual obligations at those
airports where space is leased.15 6 Similarly, although it was pointed out to
the Board that an inherent barrier to entry for new carriers might exist in the
absence of landing slots at major airports (e.g., Washington National and
Chicago O'Hare), the Board wholly refused to take into account the scarcity
of such slots in its certification policies.1 57

In the Oakland Service Case,1 5 3 and the Chicago-Midway Low-Fare
Route Proceeding, 159 the Board abandoned its traditional approach in en-
try proceedings in favor of a revolutionary policy of granting permissive,
subsidy-ineligible operating authority to any qualified carrier that applied for
it. 1 60 In Oakland, the Board granted permissive nonstop, subsidy ineligible
authority to virtually every carrier which applied for it, between Oakland on
the one hand, and sixteen other cities (i.e., Albuquerque, Atlanta, Boston,
Chicago, Dallas/Fort Worth, Denver, Detroit, Houston, Kansas City, Los
Angeles, Minneapolis/St. Paul, Philadelphia, Phoenix, Portland, Salt Lake
City, and Seattle) on the other. 16 1 And, in Chicago-Midway, the Board
granted virtually indiscriminant authority between Chicago, on the one
hand, and Cleveland, Detroit, Kansas City, Minneapolis/St. Paul, Pitts-
burgh, and St. Louis, on the other, restricted to service at Midway Air-

154. See Oakland Service Case, CAB Order 78-9-96 (1978), at 34-35, and infra notes 171-
174, and accompanying text.

155. See the position of Delta Air Lines quoted in Oakland Service Case, CAB Order 78-9-96
(1978), at 34, and Comment of the Houston Parties in Improved Authority to Wichita Case, ef al.
(on file with the CAB in Docket 28848, April 27, 1978) [hereinafter cited as Houston Comment]).

156. Oakland Service Case, CAB Order 78-9-96 (1978), at 35.
157. Applications of Colonial Airlines, Inc., CAB Order 78-6-183 (1978), at 4-6; Air Wisconsin

Certification Proceeding, CAB Order 78-8-196 (1978), at 4.
158. CAB Order 78-4-121 [1978).
159. CAB Order 78-7-40 (1978).
160. Oakland Service Case, CAB Order 78-4-121 (1978), at 19.
161. Id.

1 9791
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port. 162

C. Profitability of Proposed or Existing Operations Deemed Irrelevant

The Board abandoned any effort to scrutinize whether a proposal
would be profitable within a reasonable period after its inauguration, leaving
the investment decision solely to the discretion of business manage-
ment. 163 The agency began to permit carriers to experiment freely with
their transportation proposals in the marketplace, 164 giving little considera-
tion to the economic injury incumbent carriers (which may, in fact, have
been providing an exemplary level of service at a reasonable rate) might
suffer. Potential profitability of proposed operations became an increas-
ingly less important factor as the Board issued permissive authority, leaving
'the responsibility for providing good service to the public in a way that is
profitable to the carrier . . . with the latter's management. ' ' 165 By award-
ing permissive, rather than mandatory, authority to the new entrant, the car-
rier would be free to withdraw from the market should its experimental
service prove unprofitable. 166

The Board also explicitly became less and less concerned that existing
carriers might suffer economic injury as a result of the implementation of its
novel policies.1 67 Where existing carriers began to suffer financial injury as
a result of new competition, the Board was confident that they would take
steps to reduce their losses or withdraw from the Market.1 68 Although new
entry might well divert traffic and revenue from the incumbent and reduce
its profits, so long as increased competition did not impair the carrier's abil-
ity to fulfill its certificated obligations, the Board was content to permit mar-
ket forces to run their course. 169 There was some doubt, however, that

162. In fact, initial Board efforts to generate air service at Midway airport proved unsuccessful;
the CAB subsequently attempted to rectify its inability to generate service at the airport in the Chi-
cago-Midway Expanded Service Proceeding, CAB Order 78-7-41 (1978), CAB Order 79-1-7
(1979).

163. Memphis-Twin Cities/Milwaukee Case, CAB Order 78-3-35 (1978), at 1, n.3, and 4; see
Baltimore-Detroit Nonstop Proceeding, CAB Order 78-5-1 12 (1978), at 6; Green-
ville/Spartanburg-Washington/New York Subpart M Case, CAB Order 77-10-1 (1977); Piedmont
Boston Entry, CAB Order 78-4-69 (1978).

164. See Applications of Colonial Airlines, Inc., CAB Order 78-6-183 (1978), at 14.
165. Cincinnati-Washington Subpart M Proceeding, CAB Order 77-10-4 (1977), at 2; Buf-

falo/St. Louis Subpart M Proceeding, CAB Order 77-4-25 (1977); Albuquerque-Phoenix Subpart
M Proceeding, CAB Order 77-11-114 (1977), at 4. See Pacific Northwest-Southwest Service
Investigation, 46 C.A.B. 652, 664-665 (1967).

166. Application of Piedmont Aviation, Inc., et al. CAB Order 78-8-97 (1978), at 15.
167. Service to'Richmond Case, CAB Order 77-5-69 (1977), at 5; Greenville/Spartanburg-

Washington/New York Subpart M Case, CAB Order 77-10-1 (1977), at 7.
168. Service to Richmond Case, CAB Order 77-5-69 (1977), at 4, n.3; See Ohio/Indiana

Points Nonstop Service Investigation, CAB Order 78-2-71 (1978) at 8-9.
169. Greenville/Spartanburg-Washington/New York Subpart M Case, CAB Order 77-10-1

(1977), at 8.

[Vol. 1 1
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even under circumstances where it could be convincingly demonstrated
that such diversion of traffic and revenue might so jeopardize the economic
viability of the incumbent's operation as to cause it to withdraw from the
market (in which the CAB was inclined to inject a new entrant), or where its
financial condition might be so impaired that it would be forced to terminate
all of its operations, whether even under these egregious series of events
the Board might exhibit some restraint in the application of its new entry
approach. 170 In fact, under the former alternative, the CAB began to view
incumbent withdrawal from a market as "prima facie evidence that a more
efficient carrier had replaced a less efficient one, to the long-run benefit of
the traveling public.' '1 71  And, as to the latter, the Board did not interpret
the Federal Aviation Act to require that it "try to guarantee the continued
existence of any particular firm in the industry." 172

Ultimately, the Board announced that it no longer felt particularly in-
clined to protect the financial health of the carriers subject to its jurisdiction
by moderating its entry policies, saying "In healthy competition, producers
who are innefficient or make bad decisions may fail, but efficient and well-
managed producers can operate profitably. . . . The occasional failure
can serve a useful purpose, not only by eliminating the inefficient or impru-
dent operator, but also by flashing a yellow light to others. ' ' 1

73 Diversion of
traffic from existing carriers was perceived as having a useful purpose in
"signaling consumer preferences to the industry and thereby serving as
both an inducement and a prod to innovative and efficient operations." 174

The Board no longer felt any responsibility to protect the revenues or mar-
ket shares of any particular carrier subject to its jurisdiction no matter how

170. Ohio/Indiana Points Nonstop Service Investigation, CAB Order 78-2-71 (1978), at 8, n.8.
In the Oakland Service Case, CAB Order 78-4-121 (1978), the Board stated that "diversion will
not be of decisional significance unless it threatens an affected carrier's ability to perform its certifi-
cate obligations, or will necessarily result in termination of essential services which will not be re-
placed by an applicant or by other carriers." Id. at 15. Virtually identical language was employed
in Application of Piedmont Aviation, Inc., et al., CAB Order 78-4-69 (1978), at 12; Chicago-Mid-
way Low-Fare Route Proceeding, CAB Order 78-7-40 (1978), at 25.

171. Greenville/Spartanburg-Washington/New York Case, CAB Order 77-10-1 (1977), at 9.
See Ohio/Indiana Points Nonstop Service Investigation, CAB Order 78-2-71 (1978), at 30; and
Atlanta-Charleston Competitive Nonstop Case, CAB Order 78-2-114 (1978). Similarly, in the Oak-
land Service Case, CAB Order 78-4-121 (1978), the Board repeated its view that "we would be
inclined to regard the replacement of an incumbent carrier in a market by a more efficient and
enterprising newcomer as representing a net gain to the public interest." Id. at 15-16.

172. Application of Piedmont Aviation, Inc. et al., CAB Order 78-8-97 (1978), at 9, n.18. The
Board admitted that diversion of revenue cannot be avoided in the competitive system which it was
seeking to impose, but argued that such diversion was not "unhealthy so long as all carriers are
afforded expansion opportunities." Id. at 10.

173. Oakland Service Case, Order 78-4-121 (1978), at 25.
174. Chicago-Midway Low-Fare Route Proceeding, CAB Order 78-7-40 (1978), at 25.
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efficient or economical its historic performance. 175

D. Potential for Destructive Competition Dismissed

Several carriers1 76 contended that the absence of entry controls would
lead to a situation where "more carriers will enter markets than the market
can sustain, capacity will be offered for which there is no demand at a price
which covers the cost of offering it, and all competitors will suffer losses in
these markets."' 1 77 This, in turn, would depress industry profits, discour-
age investment and the introduction of more technologically sophisticated
aircraft, and lead to a deterioration in service. The long-term result would
be a general oligopolization in the market. 178

"Destructive" or "cutthroat" competition1 79 was defined by the Board
as, a competitive situation where (a) a powerful competitor seeks to drive his
rivals out of a market through the utilization of predatory tactics, with the
hope of securing monopoly profits after their exit, or (b) all competitors op-
erate at a price which consistently fails to meet the costs of even the most
efficient.1 80 As to the former, the Board was convinced that multiple
awards would probably not result in the type of destructive competition
which the agency was compelled, by its governing statute, to prevent.1 8 1

The Board felt that it had ample alternative means to deal with the problem,
such as its authority over rates and its powers to deal with unfair competi-
tion. 182

The latter type of destructive competition was perceived to exist only
under circumstances where "capital is long-lived and immobile, and
through miscalculation competitors irretrievably commit too much capital to
a particular market..., " a situation thought not to exist in the airline in-
dustry. 183 The airline industry was believed to have relatively insignificant

175. See id. In the Atlanta-Charleston Competitive Nonstop Case, CAB Order 78-2-1 14
(1978), at 3, the Board stated:

We are convinced that carriers can, by and large, adjust their schedules to permit
profitable operations. . . . We see no public purpose in protecting an incumbent's ex-
isting share of a market unless a failure to do so will impair its ability to perform its certifi-
cate responsibilities. . . .[C]arrier management is unlikely to plunge recklessly into
unprofitable operations. . . [T]he basic responsibility for providing service to the public
in a way that is profitable for both an incumbent carrier and the new entrants should rest
with their respective managements.

176. The carriers which made this argument were, predominantly, smaller carriers.
177. Oakland Service Case, CAB Order 78-4-121 (1978), at 25.
178. Id.
179. See supra notes 24-31, and accompanying text.
180. Oakland Service Case, CAB Order 78-4-121 (1978), at 25.
181. Id. at 24-32, 41..
182. Improved Authority to Wichita Case, CAB Order 78-3-78 (1978), at 4.
183. Oakland Service Case, CAB Order 78-4-121 (1978), at 26. The Board believed that:

In air transportation . . . the principal form of capital investment, flight equipment, is
only moderately long-lived and is exceptionally mobile. Apart from regulatory constraints,
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economies of scale, low barriers to entry, reasonably elastic demand, and
highly mobile resources.

Neither did the Board believe that the contemporary economic environ-
ment was such that the destructive competitive wars that Congress sought
to preclude by promulgating the Act 1 84 would occur as a result of unlimited
entry.1 85 The industry was perceived to be prosperous and stable, with
fleet size in approximate equilibrium with demand,1 86 thereby depriving any
predatory minded carrier from an opportunity to dump excess aircraft into
markets already adequately served by existing carriers. 1 87 Additionally, it
was believed that the capital markets had been disciplined by the traffic
recession of the early 1970s and by increased fuel costs, and therefore
would probably not support irrational or uneconomic service. 188

The Board alleged that its implementation of a policy of multiple entry
would not result in a number of carriers serving any market significantly
greater than that which would serve it had the Board employed traditional
entry criteria and engaged in carrier selection. 189 This prediction was es-
sential to support two of its other fundamental assertions: (1) that a multiple
entry would not result in destructive or wasteful competition; and (2) multi-
ple entry would not result in profligate fuel consumption and concomitantly
increased noise and air pollution.

E. Potential For Oligopolistic Market Dismissed

Several carriers were concerned that unlimited entry would lead to a
long-term oligopolization of the airline industry. The Big Five (United, Amer-
ican, TWA, Eastern, and Delta) already enjoyed seventy-five percent of do-
mestic trunkline operating revenue. 1 90 Thus, the structural problem of the

it can very easily be transferred from market to market or disposed of since there is a very
active and efficient used-aircraft market. Thus no carrier is constrained by capital immo-
bility to remain in a saturated market.

Id. The Board also found no evidence of destructive competition in those markets where it had
already certificated a number of competitors, or in intrastate markets (not subject to federal entry
regulation) where numerous competitors participated. Id. at 28-31.

184. See supra notes 24-31, and accompanying text.
185. Oakland Service Case, CAB Order 78-4-121 (1978), at 32.
186. Id.; CAB Order 78-9-96 (1978), at 48-49; Las Vegas-Dallas/Fort Worth Nonstop Service

Investigation, CAB Order 78-7-116 (1978), at 4-5.
187. Las Vegas-Dallas/Fort Worth Nonstop Service Investigation, CAB Order 78-7-116

(1978), at 4.
188. Oakland Service Case, CAB Order 78-4-121 (1978), at 32.
189. Id. The Board stated that, "The number of carriers that can profitably operate in any par-

ticular market at any time is limited by such underlying factors as the local traffic demand, its price
elasticity, the extent to which it can be stimulated by better service or new price/service options,
the availability of connecting traffic and beyond-market traffic flows to support service, available
aircraft and their unit costs, and so forth.'' Id.

190. Brief of Pacific Southwest Airlines in Improved Authority to Wichita Case, et al. (on file with
the CAB in Docket 28848, April 27, 1978).
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industry was not that it lacked potential competition, but that it was domi-
nated by concentration, with ogopolistic tendencies already apparent. 19 1

Such oligopoly power would probably increase as a result of multiple per-
missive authorizations, because large carriers possess the resources which
can be selectively employed to preempt those relatively few markets open
for entry and capable of sustaining multiple carrier competition. Concur-
rently, the potential value of those few routes open for entry would be seri-
ously diluted for newcomers as a result of excessive authorizations. 192

These parties argued that, given the capital requirements of air trans-
portation and the interrelationship of traffic flows which place a premium on
the ability of a carrier to marshall traffic support from as many sources as
possible, any type of open market structure affords the dominant carriers
inherent advantages which are exceptionally difficult to overcome. The
most effective means for an incumbent, particularly a large and financially
stable incumbent, to deter new entry would be to demonstrate that it would
respond sharply and swiftly to the inauguration of new service. Because
potential entry could be deterred by potential response, the elimination of
competition through the employment of predatory tactics would be eco-
nomically rational regardless of the number of entrants certificated by the
Board. 193 Although the traditional regulatory scheme permitted competi-
tion at reasonable costs, avoided destructive route and rate wars, and cre-
ated meaningful opportunities for smaller carriers, the inevitable result of an
implementation of a policy of multiple permissive entry, the parties argued,
would be an increase in systems costs, short-term rate wars materially inju-
rious to both the carriers and the public, and a practical limitation on entry
opportunities to large, powerful carriers. 194

The Board did not believe that unlimited entry would lead to excessive
concentration in the industry. It felt that the industry had relatively few econ-
omies of scale, beyond those of a relatively low initial threshold.1 95 Equip-
ment was viewed as being exceptionally mobile, and could be shifted from
market to market, or sold. "Therefore, even if more carriers initially move
into a market than it can support, there is little irretrievable commitment of

191. Brief of North Central Airlines, Inc., in Memphis-Twin Cities/Milwaukee Case, et al. (on file
with the CAB in Docket 29186, April 27, 1978).

192. Supra note 190.
193. Comment of National Airlines, Inc., in Improved Authority to Wichita Case, et al. (on file

with the CAB in Docket 28848, April 27, 1978).
194. See Comment of the Houston Parties in Improved Authority to Wichita Case et al. (on file

with the CAB in Docket 28848, April 27, 1978).
195. Oakland Service Case, Order 78-4-121 (1978) at 37, citing "R. CAVES, AIR TRANSPORT

AND ITS REGULATORS (1962); Crane, The Economics of Air Transportation, 22 HARV. Bus. REV. 495

(1945); Koontz, Domestic Air Line Self-Sufficiency: A Problem of Route Structure, 42 AM. ECON.

REV. 103 (1952); REPORT OF THE CAB SPECIAL STAFF STUDY ON REGULATORY REFORM 102-07

(1975) . ... " Id. n.46.
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resources to prevent one or more . . . from withdrawing or reducing serv-
ice and turning their attention to other markets where their capital assets
can be better used and the public's demands better served. ' ' 196 The
Board asserted that there are numerous markets in which smaller carriers
compete successfully with larger ones, and that 'we fully expect that the
industry will continue to have many healthy members, nor do we fear for a
disappearance of profitable expansion opportunities for small and medium-
sized carriers." 197

VI. THE ENTRY PROVISIONS OF THE AIRLINE DEREGULATION ACT

One would have imagined that the revolutionary shift in regulatory pol-
icy from a traditional closed entry structure to one in which the flood gates
are thrown open wide might placate those who felt that the regulatory struc-
ture should be reformed in a manner which encouraged competition as an
overriding policy objective. Nevertheless, the fear existed that if the
Board's regulatory posture could turn 1 80 degrees from one of excessive
protectionism, to one, which by encouraging downward pricing flexibility
and increased entry, sought to inject competition and free markets forces
as the sole determinant of the price and quality alternatives which would be
made available to the general public, then it could also turn 1 80 degrees
again, and return to protectionism and restraint of competition. Moreover,
most of the liberalizing efforts had not yet undergone judicial scrutiny, and
the possibility existed that the courts might conclude that many of the ef-
forts were inconsistent with the Federal Aviation Act and/or its legislative
history. Hence, Congress concluded that legislation was required in order
that the deregulatory efforts of the preceding two years might not be re-
versed.

In introducing the Airline Deregulation Act to the full Senate, Com-
merce Committee Chairman Howard Cannon, one of the bill's chief archi-
tects, described the legislation as follows:

Mr. President, I bring to the Senate today one of the most significant
pieces of legislation in the past several decades. Important not so much by
itself, but because it represents one of the only opportunities this body has had
in recent years to vote for less government regulation and more free enterprise
for a major U.S. industry.' 98

The new legislation substitutes increased reliance upon competition for
classical price, profit and entry regulation.' 99 It reflects the modern eco-

196. Las Vegas-Dallas/Fort Worth Nonstop Service Investigation, CAB Order 78-7-116
(1978), at 3. See Oakland Service Case, CAB Order 78-4-121 (1978), at 41.

197. Oakland Service Case, CAB Order 78-4-121 (1978), at 37.
198. Congressional Record § 5849 (April 19, 1978).
199. The Conference Committee emphasized that the purpose of the Act is "... to en-

courage, develop, and attain an air transportation system which relies on competitive market forces
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nomic view that increased competition in the airline industry will force prices
down and eliminate excess capacity; if firms were free to set prices and
enter markets without regulatory constraints, they would experiment in of-
fering different combinations of price and service. Thus, the underlying the-
ory of this legislation is that liberalized entry and pricing will force carriers to
adhere to the competitive pressures of the marketplace to provide the
range of price and service options desired by the public.

A. The New Policy Declaration

The statutory criteria governing all modes of transportation has tradi-
tionally been couched in inherently vague, if not vacuous, terminology.
Congress recognized that it hadn't either the expertise or the time to fulfill
properly its obligations under Article 1, Section 8, of the Constitution, to
regulate commerce between and among the several states. Therefore, it
created regulatory bodies to develop the requisite expertise, and gave them
rather wide discretion to regulate the industry as they best perceived the
fulfillment of the Congressional intent. Furthermore, Congress recognized
that the needs of the public would not remain static, but that the optimum
regulatory structure would evolve to meet the dynamic growth and maturity
of our nation's commerce.

Hence, such statutory criteria as "public convenience and necessity,"
standing alone, have virtually no inherent meaning. Nevertheless, Con-
gress set forth its Declaration of Policy in section 102 of the Act to indicate
more specifically its interest as to precisely how transportation should be
regulated, to give the agency some indication of the Congressional purpose
and the ultimate objectives for which the agency should strive, and to
thereby breathe life into what might otherwise be virtually vacuous statutory
phraseology.

The Airline Deregulation Act amended the Federal Aviation Act to es-
tablish a new declaration of policy for interstate and overseas transporta-
tion.200 The declaration includes ten subsections which specify the criteria
to be deemed by the Board to be consistent with the public interest and the
public convenience and necessity.

The first two of these subsections stress the importance of safety, em-
phasizing that it shall be a policy objective of the highest priority, 20 1 and
that the Board shall prevent any deterioration in established safety proce-
dures. 20 2 There can be no doubt that Congress intended that there be no

to determine the quality, variety, and price of air services ... " Conference Report, Airline Der-
egulation Act of 1978, Rep. No. 95-1779, 95th Cong., 2nd Sess., 53 (Oct. 12, 1978) [hereinafter

cited as Conference Report].
200. 49 U.S.C. § 1302(a) (1979).
201. 49 U.S.C. § 1 302(a)(1)(1979).
202. 49 U.S.C. § 1 302(a)(2) (1979). Indeed, the Act further provides that "The Congress in-
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diminution in the Board's safety evaluation.
Two of these provisions also deal with the role to be accorded compe-

tition as a policy objective. Prior to the 1978 amendments, this section's
only reference to competition was that the CAB should promote 'Competi-
tion to the extent necessary to assure sound development of the air trans-
portation system." Today, competitive market forces (including actual and
potential competition) are to be employed "to provide the needed air trans-
portation system, . . . to encourage efficient and well managed carriers to
earn adequate profits and to attract capital .... .203 and "to provide effi-
ciency, innovation, and low prices, and to determine the variety, quality,
and price of air transportation services.' '204 The Senate has emphasized
that

[T]he new declaration of policy. . is designed to give the Board a clear
and firm mandate to regulate in a manner which places primary reliance on
competition. The Board is instructed to make every effort to utilize competition
and market forces to achieve regulation goals, such as low-cost, efficient air
transportation. And, the policy statement designates a competitive industry as
a goal in itself.205

Low fares are to be encouraged, as is the adequacy, economy and
efficiency of service, but "without unjust discriminations, undue prefer-
ences or advantages, or unfair or deceptive practices ..... 206 Similarly,
the Board must guard against "unfair, deceptive, predatory, or anticompeti-
tive practices . . .. and avoid "unreasonable industry concentration, ex-
cessive market domination . . .. and similar occurrences which might
enable "carriers unreasonably to increase prices, reduce services, or ex-
clude competition.....207

In addition to promoting rate competition, as a policy objective, the
Board is also directed to encourage new entry and route expansion by ex-
isting air carriers. The Board is also obligated to strengthen smaller carriers
so as to assure a more competitive and effective industry. 208 Curiously, the
Conference Report indicates that the CAB is not to interpret this larnguage
"to mean that the Board must engage in carrier selection in its route pro-
ceedings to preclude large carriers from new routes. ' ' 20 9 Instead, the
Board is to "continue providing opportunities for small carriers in as many

tends that the implementation of the Airline Deregulation Act of 1978 result in no diminution of the
high standards of safety in air transportation attained in the United States at the time of the enact-
ment of this Act.' 49 U.S.C. § 1301 (1979).

203. 49 U.S.C. § 1302(a)(4) (1979).
204. 49 U.S.C. § 1302(a)(9) (1979).
205. Conference Report, supra note 199, at 55.
206. 49 U.S.C. § 1 302(a)(3) (1979). This provision also encourages coordinated air transport

operations, as well as 'fair wages and equitable working conditions." Id.
207. 49 U.S.C. § 1 302(a)(7) (1979).
208. 49 US.C. § 1 302(a)(1 0) (1979).
209. Conference Report, supra note 199, at 56.
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ways as possible and not restrict them solely because they have historically
had operations limited in area or extent. ' '2 10

Finally, three other subsections promote the prompt procedural dispo-
sition of regulatory proceedings, 2 11 encourage use of satellite airports in
urban areas, 212 and attempt to insure that reasonably adequate service is
provided to small communities, with Federal subsidies where appropri-
ate. 2 13

The report of the Conference Committee emphasizes that:
This legislation establishes specific programs for increased competition.

The legislation also includes a new policy statement which gives the CAB
broad discretion to establish other programs to encourage competition, such
as the multiple permissive authority program recently established by the Board.
Such programs are needed in the gradual and phased transition to a deregu-
lated system.

2 14

Actually, the CAB had never adopted a general policy of multiple per-
missive entry, although it had proposed to experiment with the idea in the
Oakland and Midway proceedings. 215 Hence, the Conference was wholly
erroneous if it believed that the Board had actually adopted such a policy.

B. PC & N and the Burden of Proof

Traditionally, entry in air transportation by domestic carriers has been
governed by two statutory criteria:

1. That the proposed service is required by the public convenience and ne-
cessity [PC & N]; and

2. That the applicant is fit, willing, and able.2 16

The burden of proof in application proceedings was, under section 556(d)
of the Administrative Procedure Act, 217 on the applicant.

210. Id.
211. 49 U.S.C. § 1 302(a)(5) (1979).
212. 49 U.S.C. § 1 302(a)(6) (1979).
213. 49 U.S.C. § 1302(a)(8) (1979).
214. Conference Report, supra note 199, at 56.
215. Such a liberal approach had also been adopted in one international routes decision, the

Philadelphia-Bermuda Nonstop Proceeding, Order 78-12-192 (1978), which had been submitted
to the President for approval under Section 801 of the Federal Aviation Act, 49 U.S.C. § 1461
(1979), but had not yet been approved by him. For a review of this provision and the role the Chief
Executive plays in international aviation decisions, see Dempsey, The International Rate and Route
Revolution in North Atlantic Passenger Transportation, 17 COLUM. J. TRANSNAT'L L. 393, 420-423,
434-438 (1978).

Nevertheless, except for these three "experimental" decisions, prior to promulgation of the
Airline Deregulation Act, the Board ostensibly "continued to limit awards to the number that given
markets might reasonably be predicted to sustain and continued also to engage in carrier selection,
by certificating some airlines and denying the applications of others." Improved Authority to Wich-
ita Case, et al., CAB Order 78-12-106 (1978), at 2.

216. Former section 401 of the Federal Aviation Act; former 49 U.S.C. § 1371 (1977). See
infra, note 219.

217. 5 U.S.C. § 556(d) (1979).
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The 1 978 Act left these provisions unchanged for carriers seeking to
serve international routes.21 8 However, it significantly amended the entry
criteria for domestic and overseas transportation (between points located
within the territories and possessions of the U.S., albeit over international
waters) by requiring it to issue a certificate where the proposed service is
consistent with the PC & N.2 19 The fitness standard remains un-
changed. 220 However, the burden of proof has been shifted to an oppo-
nent (typically an incumbent carrier), who must now demonstrate that the
proposed operations are not consistent with the PC & N.221 In order to
deny an application for operating authority, the CAB must conclude 'based
upon a preponderance of the evidence that such transportation is not con-
sistent with the public convenience and necessity." 222 The burden of proof
on the fitness issue remains unchanged. 223

C. Automatic Market Entry

During the first month of 1979, 1980, and 1981, each certified pas-
senger carrier may apply for nonstop route authority between any one pair
of points (which has not been protected) by filing a notice.224 It need not
demonstrate consistency with the public convenience and necessity. It
must, however, satisfy the fitness test. 225

Each carrier may also protect from automatic entry one pair of points
between which it already holds nonstop authority.226 The Act also includes
an escape clause enabling the Board to modify the program should it cause
substantial harm to the national transportation industry, or a substantial re-
duction in service to small and medium sized communities. 227

D. Dormant Authority

A certificate authorizing transportation between two points is consid-
ered dormant where the certificated carrier has not provided at least five
roundtrips a week for thirteen weeks during the preceding twenty-six week
period. 228 The Board must award the dormant route within sixty days to
the first carrier submitting an application which demonstrates that it has

218. See 49 U.S.C. §§ 1302(c), 1371(d)(1XB) (1979).
219. 49 U.S.C. § 1371(d)(1)(A) (1979).
220. 49 U.S.C. § 1371(d)(1)(1979).
221. 49 U.S.C. § 1371(d)(9XB) (1979).
222. 49 U.S.C. § 1371(d)(9)(C) (1 979).
223. See 49 U.S.C. § 1371(d)(9)(A) (1979).
224. 49 U.S.C. § 1371(dX7)(A) (1979).
225. Id.
226. 49 U.SC. § 1371(d)(7)(C)(1979).
227. 49 U.S.C. § 1371(d)(7)(D) (1979).
228. 49 U.S.C. § 1371(d)(5)(A)(O) (1979). An exception exists for seasonal markets. 49

U.S.C. § 1371 (d)(5)(B)(E) (1979).
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satisfied FAA regulations and is able to comply with the Board's regula-
tions, 229 unless the Board concludes that the issuance of such a certificate
is not consistent with the public convenience and necessity.230 However,
there is a rebuttable presumption that the authority sought is consistent with
the PC & N. 23 1 Where no more than a single carrier serves the route, the
Board must suspend the dormant incumbent's authority for a twenty-six
week period, unless it concludes that such suspension is unnecessary to
encourage continued service by the newly authorized carrier.232

E. Experimental Certificates

Where the CAB concludes that a test period is required to evaluate
proposed new operations, it may issue a certificate for a temporary pe-
riod. 233 Should such a certificate be issued on the basis that the carrier will
provide innovative or low-cost transportation, and the carrier fails to provide
such service, the Board may modify, suspend or revoke the authority. 234

F. Other Entry Provisions

Carriers may carry domestic fill-up traffic on flights in foreign transpor-
tation. This privilege is limited to one round trip daily. 235

Carriers operating aircraft seating of fewer than fifty-six passengers, or
with cargo service of 1 8,000 pounds or less, are exempted from the certifi-
cate requirements of section 401.236 The Board's regulations had previ-
ously limited the commuter carrier exemption to aircraft seating thirty or
fewer passengers.

On December 31, 1981, the CAB will terminate its licensing function
insofar as it determines consistency with the public convenience and neces-
sity. 23 7 It will, however, continue to make fitness determinations until it
goes out of existence on January 1, 1 985.238

229. 49 U.S.C. § 1371(d)(5)(A)(D) (1979).
230. 49 U S.C. § 1371(d)(5)(F)(i) (1979).
231. 49 U.S.C. § 1371 (d)(5)(F)(ii) (1979).
232. 49 US.C. § 1371(d)(J) (1979).
233. 49 U.S.C. § 1371(d)(8) (1979).
234. Id.
235. 49 U.S.C. § 1371(d)(6) (1979).
236. 49 U.S.C. § 1386(b) (1979).
237. 49 U.S.C. § 1551(a)l)(A) (1979).
238. Other provisions which are likely to enhance entry opportunities are those providing for

elimination of restrictions on certificates, 49 U.S.C. § 1371 (e)(7) (1979), and those requiring the
establishment of expeditious and simplified procedures for the disposition for operating authority
applications. 49 U.S.C. §§ 1371(c)(1)(B), 1371(d)(7)(A)(ii), 1371(e)(7)(B), 1371(p) (1979).
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VII. ENTRY CRITERIA SUBSEQUENT TO THE AIRLINE DEREGULATION ACT

A. Indiscriminate Multiple Permissive Entry Explicitly Rejected

As the Board was stripped of much of its regulatory authority, it also
lost its charismatic Chairman, Alfred Kahn, who was designated by Presi-
dent Carter to assault inflation (in a manner perhaps analogous to his war
on regulation). He was replaced by a man having virtually no experience in
transport regulation or the aviation industry, Marvin Cohen.

The most visible immediate effect of the promulgation of the Airline
Deregulation Act was the line of carrier representatives which formed on
Connecticut Avenue outside the offices of CAB. They stood there exposed
to the elements for the several days between the passage of the Act by
Congress and the media signing ceremonies of President Carter. With their
sleeping bags, folding chairs, and portable radios, scores of airline employ-
ees waited patiently in the cold of October for Mr. Carter to lay his pen to
paper. Like the pioneers of the Oklahoma land rush, the air carriers were
poised to storm the CAB to take advantage of the dormant authority provi-
sions of the new Act. 239 Within a month, the CAB had awarded operating
authority to serve 238 dormant routes. 240 Virtually overnight, carriers such
as Braniff had expanded their route systems by as much as one-third.

Within two months of the promulgation of the Airline Deregulation Act,
the CAB in Improved Authority to Wichita Case, et al. ,241 directly con-
fronted the issue of whether it should adopt a broad policy of issuing multi-
ple permissive authority to all "qualified" applicants in markets able to
support some service. Its tentative conclusion, rendered prior to the enact-
ment of the deregulation legislation in Las-Vegas-Dallas/Ft. Worth Nonstop
Service Investigation, 24 2 had been that adoption of such a policy "will in
most, and possibly in all instances best meet the transportation goals of the
Federal Aviation Act for the present and foreseeable future.'' 243 Although it

239. See supra notes 228-232, and accompanying text. The Board had interpreted the new
provisions to require the issuance of dormant authority on a "first come-first served" basis. Thus,
conceivably, the first individual in line (which, incidentally, represented the nation's largest air car-
rier, United Air Lines), could have applied for and received all of the segments which were dormant.
There was no sanction for nonperformance, except perhaps loss of the route to another applicant
under the dormant authority provisions once the statutory 26 week period had expired.

Actually, none of this would have been necessary had the Board not taken such a strict and
absurd interpretation of the statutory language. It would have been far more equitable, and proba-
bly far closer to the intent of Congress, had the CAB viewed all applications for dormant authority
filed on the day the legislation was signed by the President as contemporaneously filed. It could
then award the segments through either a lottery approach, or a system analagous to the NFL draft
of college football players.

240. Improved Authority to Wichita Case, et al., CAB Order 78-12-106 (1978), at 4, n.1.
241. CAB Order 78-12-106 (1978).
242. CAB Order 78-7-116 (1978).
243. Id. at 2.
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had felt confident that the economic and policy issues had been adequately
addressed, 244 the legal and environmental issues posed serious obstacles
to the adoption of de facto deregulation of entry. Thus, the Board had been
reluctant to go forward with such a radical departure from the traditional
regulatory structure, and the legislative history and the Act itself, until it had
prepared a comprehensive legal analysis which had at least some possibil-
ity of surviving judicial scrutiny. The Board's legal staff was actively en-
gaged in the preparation of a legally defensible justification for such a policy
when Congress passed the deregulation bill. 245

Of course, the Airline Deregulation Act laid to rest much of the legal
opposition to the adoption of a more liberal entry approach. Under the new
Act, the Board would continue to evaluate the PC & N of proposed operat-
ing authority applications until 1982.246 Even during the interim, the bur-
den of proof would be reversed; before an application could be denied,
opponents of new entry would be forced to prove, by a preponderance of
the evidence, that proposed operating authority is not consistent with the
PC & N.247 This, coupled with the other liberalized entry provisions (e.g.,
dormant authority, automatic market entry),248 made it clear that Congress
sanctioned the CAB's general policy of moderately liberalized entry. The
Board interpreted the legislative mandate as confirming and strengthening
its 'earlier conclusion that a general policy of multiple permissive licensing
is the approach likely to produce the greatest transportation benefits." 249 It

244. See supra notes 109-197, and accompanying text.

245. The author was, in fact, among the attorneys in the Board's Office of General Counsel who
were delegated the responsibility to prepare the legal justification for application of a general policy
of multiple permissive entry.

246. See supra note 237, and accompanying text.

247. See supra note 221, and accompanying text.
248. See supra note 224-236, and accompanying text.
249. Improved Authority to Wichita Case, et al., CAB Order 78-12-106 (1978), at 6. The

Board further argued that the new Act effectively rendered moot the issue of whether it could issue
"permissive" operating authority. The CAB felt that, under the new Act, Section 401(j), 49 U.S.C.
§ 1371 (j) (1979), had been amended to delete the PC & N requirement of Board approval as a
condition precedent to route abandonment. The new provision merely required prior notice for
termination, suspension, or reduction of service, and no more, or so the Board argued. Hence, the
Board seemed to believe that virtually all operating authority was how to be permissive in nature.
See Improved Authority to Wichita Case, et al., CAB Order 78-12-106 (1978), at 11-12; North-
east Points-Puerto Rico/Virgin Islands Service Investigation, CAB Order 78-12-105 (1978), at 5;
Pittsburgh-Orlando-Daytona Beach Route Proceeding, CAB Order 79-4-78 (1979), at 6. The
Board asserted that Congress intended that "unless important air transportation goals are
threatened, we are to leave decisions of when to enter or leave a market to individual carrier's
management fettered by competitive, not regulatory constraints." Dallas/Fort Worth-Tuscon Inves-
tigation, CAB Order 79-5-35 (1979), at 3.

Actually, this conclusion was not compelled by the language of the Airline Deregulation Act.
First, Section 401(jXl)(B), 49 U.S.C. § 1371(jXl)(B) (1979), provides that "The Board may . ..

authorize such temporary suspension of service as may be in the public interest." This language
would seem to suggest some requirement of Board approval as a condition precedent to a "tempo-
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further found that these provisions created a rebuttable presumption in
favor of issuing operating authority to any "qualified" carrier that requested
it. 250

In the Improved Authority to Wichita Case, et al. ,251 the CAB directly
confronted the issue of whether it was prepared to abandon its statutory
obligation to weigh and balance the PC & N in individual operating authority
application proceedings. Its conclusion appears, in retrospect, to have
been rather moderate:

Despite the new Act, however, we are not prepared to conclude that a
general policy of multiple discretionary entry, if adopted, should be applied
universally. There might still be circumstances in which the public interest may
be better served by giving only one or less than all qualified applicants immedi-
ate authority. (The Act obviously contemplates this possibility by retaining for
three years a public convenience and necessity standard for route awards).

For example, it is at least arguable that in some small markets, where no
service is feasible without an initial developmental effort or where demand is
just on the verge of being able to support service, one airline should be given
temporary protection from competition, in the first case to provide it with the
incentive to make the developmental investment and in the second to make
sure that service is not delayed because potential entrants are scared off by

rary suspension of service." The new provisions made no mention of what, if anything, was to be
done with a proposed termination or reduction in service. In an effort to permit the Congress to
adjourn promptly, the Conference Committee prepared the legislation with such haste that the pre-
vailing view at the CAB was that this was an unfortunate, yet egregious, example of sloppy draft-
ing).

Moreover, the new Act established new procedures under section 419, 49 U.S.C. § 1389
(1979), to guarantee essential air transportation to small communities. Included among these pro-
visions is one requiring an incumbent carrier (notwithstanding its compliance with the section 401 (i)
procedures) to continue to provide "essential air transportation" (see section 419(f), 49 U.S.C.
§ 1389(f)) to an eligible point (see sections 419(a)(1), and 419(b)(1), 49 U.S.C. §§ 1389(a)(1),
1 389(b)(1 )) for consecutive periods of thirty days, under circumstances where the CAB is unable to
find a replacement carrier, even utilizing the inducement of subsidy. 49 U.S.C. § 1 389(a)(2)(B)(6)
(1979). Under such circumstances, the Board is powerless to permit exit; it must require the in-
cumbent to continue its operations. In this sense, operating authority is clearly mandatory, the
Board's arguments to the contrary notwithstanding. See contra Northeast Points-Puerto
Rico/Virgin Islands Service Investigation, CAB Order 79-9-178 (1979), at 2-8.

250. Improved Authority to Wichita Case, et al., CAB Order 78-12-106 (1978), at 10. "This
presumption will not be overcome unless the record contains an affirmative showing that the public
interest requires a different result." Iowa/Illinois-Atlanta Route Proceeding, CAB Order 78-12-35
(1978), at 2. The CAB has also concluded "that the grant of multiple permissive awards is the
approach that generally produces the greatest transportation benefits." Louisville Service Case,
CAB Order 79-1-101 (1979), at 2; Improved Authority to Wichita Case, CAB Order 79-3-43
(1979), at 2. Boise-Denver Nonstop Proceeding, CAB Order 79-5-74 (1979), at 2-3; West Coast-
Alaska Investigation, CAB Order 79-4-36 (1979), at 6; Spokane-Montana Points Service Investiga-
tion CAB Order 79-4-80 (1979), at 2; Pittsburgh-Orlando-Daytona Beach Route Proceeding, CAB
Order 79-4-78 (1979), at 3-4; Dallas/Fort Worth-Tucson Investigation, CAB Order 79-5-35
(1979), at 2.

251. CAB Order 78-12-106 (1978).
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multiple authorizations and the prospect of immediate competition. 252

B. Indiscriminate Multiple Permissive Entry Implicitly Adopted

The policy purportedly adopted in Wichita has not been, however, the
approach implemented by the Board. In every case arising since the pro-
mulgation of the Airline Deregulation Act, the CAB has rejected the argu-
ments of carriers and civic parties that fewer than all "qualified" applicants
should be certificated. The policy implemented has been one of indiscrimi-
nant multiple permissive entry, the Board's assurances in Wichita 253 to the
contrary notwithstanding. 2

54

A number of smaller carriers argued that Congress intended that the
Board utilize the interim three year period (between promulgation of the Air-
line Deregulation Act of 1978, and the elimination of PC & N as an entry
criterion on January 1, 1 982) as an era of gradual transition during which
the Board would protect and strengthen the smaller carriers. 255 To this, the
Board responded that the objective of strengthening was not intended by
Congress to be a "justification for noncompetitive awards. ' '2 56

Small carriers alleged that the Board was "moving too fast toward de-
regulation, that multiple awards. . . will undermine the goals of strengthen-
ing small carriers and avoiding unreasonable industry concentration,
excessive market domination, and monopoly power....'"257 The Board
was unconvinced, arguing that "the superior traffic flows available to some
large carriers can be largely offset by the advantages unique to the small
carriers, such as their ability to develop regional service plans, and, in any
event, such advantages as the large carriers may enjoy . . . may well be

252. Id. at 8-9, The Board reaffirmed that it had ''not yet adopted a universal policy of making
multiple awards' in Northeast Points-Puerto Rico/Virgin Islands Service Investigation, CAB Order

78-12-105 (1978), at 7, It indicated that applicants would still be required to 'submit some sort of
service proposal,", but that such "operating proposals will be deemed sufficient if they show that

they are reasonably calculated to meet some present or future demand in the market," Id. See
Louisville Service Case, CAB Order 79-1-101 (1979), at 8; West Coast-Alaska Investigation, CAB
Order 79-4-36 (1979), at 16-17; California-Nevada Low Fare Route Proceeding, CAB Order 79-4-
85 (1979), at 6; Transcontinental Low-Fare Route Proceeding, CAB Order 79-3-133 (1979), at 5-
6. Even that de minimus requirement has since been diluted significantly. See Florida Service
Case, CAB Order 79-9-177 (1979), at 4.

253. CAB Order 78-12-106 (1978).
254. See supra note 252, and accompanying text.

255. See St. Louis-Louisville and San Francisco Bay Area Nonstop Case, CAB Order 79-4-79
(1979), at 4. For example, Allegheny argued that "A wholesale of granting all applications in all
cases would violate the intent of Congress and would vitiate the automatic entry program of the

Act, which was intended to be the heart of the transitional phase." [citation omitted]. Id.
256. Id. at 8. See also Pittsburgh-Orlando-Daytona Beach Route Proceeding, CAB Order 79-

4-79 (1979), where the Board held, "The transition period must be used to expand the operations
of smaller carriers, not to restrict the operations of larger ones, as Allegheny would have it." Id. at
5.

257. Norfolk-Atlanta Subpart M Proceeding, CAB Order 79-10-202 (1979), at 1.

52

Transportation Law Journal, Vol. 11 [1979], Iss. 1, Art. 5

https://digitalcommons.du.edu/tlj/vol11/iss1/5



Rise and Fall of Civil Aeronautics Board

eroded as the result of free entry in the overall air transportation sys-
tem.'-

258

Certain smaller carriers argued that certificating more carriers than the
market could support would likely encourage large carriers to drive them
out, or under. Thus, in the Southeast Alaska Service Investigation, 259

Alaska Airlines [ASA] argued that multiple authorizations would endanger
its ability to satisfy its certificate obligations, thereby causing 'a reduction
or loss of service to the smaller southeast Alaskan communities and bush
points served by ASA. ' '260 This argument, too, was flatly rejected by the
CAB, saying that its approach to strengthening small carriers was one of
enabling them to take advantage of new route competition, rather than
shielding them from competition. 26 1 The Board continued, "We recognize
that the greater reliance we now place on competition . . . means that air-
lines will be increasingly less willing and able to cross-subsidize loss opera-
tions with monopoly profits on other routes. . . .We no longer consider
this a valid reason for restricting competition. ' 262

Even under circumstances where the Board recognized that small, re-
mote communities would lose air service by a small carrier as a result of the
application of its unrestrained liberal entry policies, the CAB still refused to
modify them unless it was convincingly established that indiscriminant entry
will result in the loss of service that cannot be replaced. 263 No party could
meet such a standard; and none did.

To the argument of several civic parties in the Louisville Service
Case 264 that the indiscriminate issuance of operating authority "would in-
volve an unacceptably high risk of less service" the Board argued that as a
result of the new Act it could no longer make authority "mandatory, ' ' 265

that its discretion to limit competition had been restricted, and that it had
already concluded that "multiple awards will generally produce the greatest
transportation benefits.''266 Nashville, the Board stated, had failed to prove
that the loss of service in its market was directly related to the Board's issu-
ance of multiple awards, "i.e., no party has shown that the same result

258. Id. at 3. The Board believed that "Multiple awards . . is the proper remedy for curing

high traffic shares." Id.

259. CAB Order 78-4-168 (1978).
260. Id. at 7.
261. Id.

262. Id. at 8.
263. See Spokane-Montana Points Service Investigation, CAB Order 79-4-80 (1979), at 3.

Here, again, the Board has established evidentiary obstacles on opponents of new entry which are
difficult, if not impossible, to overcome.

264. Order 79-1-101 (1979).
265. See supra notes 123-127, 151, 249, and accompanying text.
266. Louisville Service Case, Order 79-1-101 (1979), at 4.
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would not have occurred had we made a single award. ' '267 Similarly, the
Board rejected the arguments of Louisville, which alleged that American
and Delta should not receive nonstop authority "because the incumbent
trunks have the financial resources to drive Allegheny out of the market and
the incentive to do so.... ,2 68 The CAB felt that it had appropriate sanc-
tions at its disposal to deal with predatory behavior, and was confident of
"the ability of small carriers to compete quite successfully with larger carri-
ers. ''269

To the argument that certain markets are too small to support all appli-
cants, the Board in the Iowa/lllinois-Atlanta Route Proceeding 270 re-
sponded:

The number of carriers a market can support is no longer a decisive con-
sideration in determining how many carriers should be authorized. It only be-
comes relevant if it is established that certificating more carriers than the
market can support will have adverse consequences to the public that out-
weigh the benefits of multiple awards.271

Actually, the Board has weighed the scales of decisionmaking so heavily in
favor of competition that no party has been able to convince the Board that
the deleterious consequences of multiple permissive entry outweigh the
"benefits" to be derived therefrom.

For example, small carriers have argued (to no avail) that they should
be protected in certain markets against entry by large trunk carriers. De-
spite the admission in lowa/Illinois-Atlanta that the market could support
only a single carrier, and despite the arguments of the Cedar Rapids, Iowa,
parties and Ozark Airlines that only Ozark should be certificated, the CAB
proceeded to award operating authority to Northwest as well, saying that "if
Ozark were to be driven out of the market by the entry of Northwest . . . we
would be inclined to interpret such a result as prima facie evidence that the
carrier offering the more attractive combination of benefits had won the
competitive battle.....272

267. Id.
268. Id, at 5.
269. Id. at 6.
270. CAB Order 78-12-35 (1 978).
271. Id. at 4. See Northeast Points-Puerto Rico/Virgin Islands Service Investigation, CAB Or-

der 78-12-105 (1978), at 3; Louisville Service Case, CAB Order 79-1-101 (1979), at 2; Chicago-
Albany/Syracuse-Boston Competitive Service Investigation, CAB Order 79-1-108 (1979), at 3;
Boise-Denver Nonstop Proceeding, CAB Order 79-5-74 (1979), at 4; Dallas/Fort Worth-Tucson
Investigation, CAB Order 79-5-35 (1979), at 2.

272. Iowa/Illinois-Atlanta Route Proceeding, CAB Order 78-12-35 (1978), at 5. See Northeast
Points-Puerto Rico-Virgin Islands Service Investigation, CAB Order 78-12-105 (1978), at 4; Mid-
west-Atlanta Nonstop Service Investigation, CAB Order 79-3-80 (1979). [W]e consider the diver-
sionary effect of competition on even a certificated incumbent to be of little decisional significance
as long as the public continues to receive needed service." Chicago-Albany/Syracuse-Boston
Competitive Service Investigation, CAB Order 79-1-408 (1979), at 4.

[Vol. 1 1
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Similarly, in the Northwest Points-Puerto Rico/Virgin Islands Service
Investigation, 273 where Eastern argued that the indiscriminant issuance of
multiple permissive authority would cause it to suffer diversion of revenue
which 'could amount to tens of millions of dollars more than the $34 mil-
lion estimated by applicants," the Board responded:

[D]iversion from an incumbent is not a significant consideration.
Eastern might be driven out of one or more of the markets. . . . Were this to
occur . . . we would assume that the carrier offering the most attractive com-
bination of benefits had won the competitive battle, to the ultimate advantage
of the traveling public.2 7 4

The CAB has also refused to modify its indiscriminate entry policies to
adhere to the Congressional directive under Section 1 02(a)(6) of the Act
which requires the Board to encourage the development of sattelite air-
ports. 27 5 Thus, in the Oakland Service Case, 2 76 despite the pleas of Oak-
land that the Board "not foreclose the possibility of route protection if actual
service is not provided in the Oakland markets;"- 277 the CAB flatly refused,
insisting that "route protection is a disfavored method of sattelite airport
development." 278 The Board would do little more to encourage service at
sattelite airports than inaugurating additional route proceedings to issue ad-
ditional segments of operating authority. 279

In the Austin/San Antonio-Atlanta Service Investigation 2 80 civic parties
argued that multiple licensing would be undesirable because of "the critical
shortage of airport terminal space,." particularly at Austin, and that multiple
awards "could greatly inconvenience the public by congesting present air-
port facilities."- 2 8 1 These arguments, too, were rejected by the CAB in

273. Order 78-12-105 (1978).
274. Id. at 4. The overwhelming burden placed upon carriers by the Board was as follows:

"[D]iversion from existing carriers will not be given decisive weight in rejecting applications for new
authority except upon an extraordinary showing of financial jeopardy on the part of one or more
existing air carriers, with the consequent loss of essential air service which cannot be immediately
replaced .... " Northern Tier Show-Cause Proceeding, CAB Order 79-3-60 (1979), at 13. See
Spokane-Montana Points Service Investigation, CAB Order 79-4-80 (1979), at 3.

275. 49 U.S.C. § 1 302(a)(6) (1979).
276. CAB Order 79-10-89 (1979).
277. Id. at 2. Apparently, the Oakland parties were fearful that they might end up with as much

service as that generated by the Board at Chicago's Midway Airport through the multiple permis-
sive entry policy employed in the Chicago-Midway Low-Fare Route Proceeding, CAB Order 78-7-
40 (1 978)-none! See supra note 162, and accompanying text.

278. CAB Order 79-10-89 (1979), at 3.
279. See Baltimore/Washington-St. Louis Route Proceeding, CAB Order 79-11-2 (1979), at 5-

6.
280. CAB Order 79-3-9,
281. Id. at 10. Similarly, the Texas Aeronautics Commission argued that:

In making route awards, the Board must recognize the gravity and severity of airport
terminal capacity problems. If a number of new carriers are certificated into a market over
a short period of time, the demand for gate, ticketing, and baggage facilities will greatly
increase. The airport authority will be required to accomodate the increased demand by
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much the same manner as it had previously rejected a similar argument that
the application of its liberal entry policy should be modified to reflect the
scarcity of landing slots at certain airports. 282 Here again, the Board re-
fused to temper its 'liberal certification policy for the sole purpose of trying
to avoid possible practical problems that new entrants could pose to airport
authorities. ' ' 283 Further, the Board emphasized that "we are not now in-
clined to deny entry to any qualified applicant, simply in order to avoid air-
port congestion.

' '284

The decision of the CAB in Wichita had been unanimous. But by the
time Austin/San Antonio-Atlanta had been rendered, CAB Member Rich-
ard J. O'Melia had begun to realize that the majority had no intention of
deviating from a strict application of a multiple permissive entry policy, and
had no intention of moderating this policy along the lines suggested in
Wichita. Member O'Melia dissented vigorously to the majority's decision in
Austin/San Antonio-Atlanta, saying, "I dissent because the Board . . . is
unnecessarily and . . .woodenly imposing a multiple permissive award
policy designed to bring about deregulation today rather than after the tran-
sition period prescribed by Congress, and because it appears more con-
cerned with the doctrinal concept of competition than with the real-world
demands for air service.' '285 Member O'Melia proceeded to cite the policy
adopted in Wichita, that there "might still be some circumstances in which
the public interest may be better served by giving only one or less than all
qualified applicants immediate authority. ' '286 He proceeded in a manner
which suggested that he felt deceived by the majority's assurances in Wich-
ita:

It is because this recognition of an obvious truth was included in Wichita,
because the policy of multiple permissive awards was not declared to be an
inflexible imperative, that I supported and approved the Board's conclusions in
that case. And it certainly is not an unpopular proposition; the civic parties
uniformly in this case and in [other] cases . . . have begged the Board not to
inflict on their respective communities the alleged benefits of multiple permis-
sive awards. Indeed, it should give the Board pause that its multiple permis-
sive policy . . . is being greeted around the country with dismay and outright

new construction. If the route will only support one additional carrier and the others are
forced to withdraw, the airport authority will be left with excess, wasted capacity and no
protection for its revenue bonds.

Id. at 10-11.
282. Applications of Colonial Airlines, Inc., CAB Order 78-6-183 (1978). See supra note 157.

See also Boise-Denver Nonstop Proceeding, CAB Order 79-5-74 (1979), at 4; Dallas/Fort Worth-
Tucson Investigation, CAB Order 79-5-35 (1979), at 3-4.

283. Austin/San Antonio-Atlanta Service Investigation, CAB Order 79-3-9 (1979), at 11; see
Baltimore/Washington-St. Louis Route Proceeding, CAB Order 79-11-2 (1979), at 2-3.

284. Austin/San Antonio-Atlanta Service Investigation, CAB Order 79-3-9 (1979), at 12.
285. Id., dissent at 1.
286. See supra note 252, and accompanying text.
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hostility. If the benefits of multiple permissive authority are that evident, why is
there such widespread lack of enthusiasm for it?

The fact is that communities and civic parties recognize that multiple per-
missive awards provide no assurance of effective and predictable serv-
ice. . . .[T]he Board is no longer interested in selecting the carrier or carriers
that might best serve a market . . . in determining when service will com-
mence . . .[or] with whether service is to be viable, or reliable, or continuous.
We are going to turn over those concerns to the marketplace. It is my view that
the wholesale abdication of responsibilities during the licensing transition pe-
riod is not what Congress had in mind, and is not consistent with the Deregula-
tion Act.

2 8 7

By the time the Board had decided the Boise-Denver Nonstop Pro-
ceeding, 288 the example proferred in Wichita seems to have become the
rule. Unless the market was small, and "no service is feasible without an
initial developmental effort or where demand is just on the verge of being
able to support service ... ''289 no carrier would be given protection from
competition. 290 Nothing (but perhaps this) would deter the CAB from certif-
icating all qualified applicants in every market able to support some service.

Without admitting it, the CAB had in effect adopted a generally appli-
cable indiscriminate policy of multiple permissive entry, for it had systemati-
cally rejected every argument made by carriers and civic parties that it
should moderate its approach. The burdens it placed upon opponents of
new entry were so onerous that, realistically, they could not be overcome.
The Board was determined to deregulate, no matter what arguments were
made about the deleterious consequences of the blind application of an

287. Austin/San Antonio-Atlanta Service Investigation, CAB Order 79-3-9 (1979), dissent at 2.
As to the failure of the Board to give credence to the concerns of the Texas civic parties in the
instant decision, Member O'Melia was equally outraged, saying that

The Board should be more concerned with the immediate practical effects of its ac-
tions in particular markets during the transition period than with adhering unbendingly to
its preconceived economic theories. Deregulation has been scheduled to arrive in the
future, and that day will inexorably arrive. It isn't necessary to impose deregulation today
in order to prepare for deregulation tomorrow. And today there are service requirements
in many markets and operational impediments in many airports that call for the exercise of
our still effective regulatory powers and regulatory responsibilities.

Id. at 3.
288. CAB Order 79-5-74 (1979).
289. Supra note 252, and accompanying text.
290. See Boise-Denver Nonstop Proceeding, CAB Order 79-5-74 (1979), at 3. Although the

Board claimed that these two examples did not constitute an exhaustive list of situations in which a
more restrictive entry approach might be employed, it regularly concluded that no party had satis-
fied these, much less had tendered convincing evidence that other, analogous such circumstances
existed. See St. Louis-Louisville and San Francisco Bay Area Nonstop Case, CAB Order 79-4-79
(1979), at 6-7. For example, in the West Coast-Alaska Investigation, CAB Order 79-4-36 (1979),
the Board found that certain Alaska markets were not developmental," and that therefore their
"variable pricing and service needs ... will best be served in both the short and long run by a
determination to provide the maximum in competitive opportunity to all of the carrier appli-
cants. ... Id. at 9.
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economic philosophy cast in concrete. In the CAB's own words, it was
"determined to extend competition to the very core of the national transpor-
tation system. 291

C. Show Cause Proceedings: The Flood Gates Burst

In the months immediately preceding promulgation of the Airline De-
regulation Act, the CAB began to grant new entry opportunities to air carri-
ers through the procedural vehicle of a "Show Cause Order-a means of
disposing of issues without an oral evidentiary hearing. Thus, it granted
numerous applications for certificate amendment, 292 route realignment, 293

and even the addition of new segments (where the amendment appeared to
be in the nature of restriction removal),294 through the show cause vehicle.
Although the Board had begun to issue operating authority more liberally
and hastily than ever before, it nevertheless tended to restrict such proce-
dures to only those instances in which it could be claimed that there existed
no material facts or complex economic issues. 295 In part, this caution
stemmed from the procedural requirement of a "public" hearing set forth in
Section 401 (c) of the Federal Aviation Act, 296 which the CAB had tradition-
ally interpreted to constitute a requirement for a full "trial-type" evidentiary
hearing held before an Administrative Law Judge.

With the promulgation of the Airline Deregulation Act, the obligation of
a "public" hearing in routes proceedings was eliminated,297 and new ex-
peditious procedures were substituted therefor.298 Within the first month
under the new provisions, the Board had issued a plethora of "boiler-plate'
orders setting applications for show cause disposition, explicitly adopting a
policy of multiple permissive entry in these proceedings, thereby creating

291. Boise-Denver Nonstop Proceeding, CAB Order 79-5-74 (1979), at 5, n.21.
292. See, e.g., Application of Hughes Airwest, CAB Order 78-10-120 (1978); Application of

Wien Air Alaska, Inc., CAB Order 78-10-96 (1978); Application of Allegheny Airlines, Inc., CAB
Order 78-10-95 (1978); Application of Piedmont Aviation, Inc., CAB Order 78-10-93 (1978); Ap-
plication of American Airlines, Inc., CAB Order 78-9-89 (1978); Application of Braniff Airways,
Inc., CAB Order 78-9-57 (1978); Application of National Airlines, Inc., ef al., CAB Order 78-8-192
(1978).

293. See, e.g., In the Matter of United Air Lines, Inc., CAB Order 78-9-59 (1978); In the Matter
of Eastern Air Lines, Inc., CAB Order 78-9-58 (1978); Application of American Airlines, Inc., CAB
Order 78-8-178 (1978).

294. See, e.g., Application of Piedmont Aviation, Inc., et al., CAB Order 78-9-148 (1978), at
5, n.10.

295. See Colonial Airlines, Inc., CAB Order 78-6-184 (1978); Application of Hughes Airway,
CAB Order 75-11-24 (1975); Application of Continental Air Lines, CAB Order 73-2-30 (1973).

296. Former 49 U.S.C. § 1371(c) (1977).
297. 49 U.S.C. § 1371(c) (1977). The Board could still set a routes application for public

hearing, id. § 1371 (c)(1)(A), but it was no longer so compelled.
298. See supra note 211, and accompanying text.
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significant new segments of entry opportunities for air carrier applicants. 299

Soon, the CAB was issuing instituting orders by the 'bushel basketfull," as
quickly as its secretaries could type and its copying machines could dupli-
cate. The Board was not ashamed to issue orders of incredible redun-
dancy, each employing virtually identical language. Again and again, the
Board repeated essentially identical paragraphs:

Under the Airline Deregulation Act of 1 978, we must approve an applica-
tion for certificate authority unless we find, by a preponderance of the evi-
dence, that approval would not be consistent with the public convenience and
necessity. The new Act creates a presumption that the grant of all applications
is consistent with the public convenience and necessity. It places on any op-
ponents of these applications the burden of proving them inconsistent with the
public convenience and necessity. To give such opponents a reasonable op-
portunity to meet their burden of proof, it is our view that applicants must indi-
cate what type of service they would provide if they served the markets at
issue. This does not mean that an applicant must show that it will provide
service if it receives authority.

[N]otwithstanding [our] conclusions in support of multiple authority we in
no way desire to deter objections that might be asserted under the 1 978 Act
by air carriers, civic interests or other interested persons. . . For example,
while diversion from existing carriers will not be given decisive weight in re-
jecting applications for new authority except upon an extraordinary showing of
financial jeopardy on the part of one or more existing air carriers, with the con-
sequent loss of air service which cannot be immediately replaced other provi-
sions suggest that the Congress desires us to take into account other factors.
These include, but are not limited to, satellite airport questions, the degree of
concentration within the industry and safety.30 0

299. See, e.g., In the Matter of Western Airlines, Inc., CAB Order 78-11-66 (1978); In the
Matter of Piedmont Aviation, Inc., CAB Order 78-11-65 (1978); In the Matter of North Central
Airlines, Inc., CAB Order 78-11-64 (1978); In the Matter of National Airlines, Inc., CAB Order 78-
11-63 (1978); In the Matter of Hughes Air Corp., CAB Order 78-11-62 (1978); In the Matter of
Frontier Airlines, Inc., CAB Order 78-11-61 (1978); In the Matter of Delta Air Lines, CAB Order 78-
11-60 (1978); In the Matter of Braniff Airways, Inc., CAB Order 78-11-59 (1978); In the Matter of
American Airlines,lInc., CAB Order 78-11-58 (1978); In the Matter of Allegheny Airlines, Inc., CAB
Order 78-11-57 (1978); Applications of United Air Lines, Inc., CAB Order 78-11-56 (1978); Appli-
cation of Southern Airways, Inc., CAB Order 78-11-55 (1978); Application of United Air Lines, Inc.,
CAB Order 78-11-54 (1978); et al., In the Matter of Western Air Lines, Inc., et al., CAB Order 78-
11-53 (1978); Application of American Airlines, Inc., et al., CAB Order 78-10-98 (1978).

300. Application of Piedmont Aviation, Inc., et al., CAB Order 79-1-104 (1979), at 5-6. Simi-
larly, the Board stated, again and again:

Upon review of all the facts and pleadings in this case, we have tentatively deter-
mined that there is no reason why we should not grant multiple awards. Our tentative
conclusions comport with the letter and spirit of the Airline Deregulation Act of 1978,
particularly the declaration of policy set forth in section 102 which instructs us to rely, to
the maximum extent possible, on competitive forces, including potential competition. See
our general conclusions about the benefits of multiple permissive authority in Improved
Authority to Wichita Case, et al. . . .Accordingly, we conclude that it is desirable to
award the additional authority sought by the applicants, whether or not services are in fact
operated. The existence of additional operating rights in markets now being served by
incumbent carriers or authorized to be served will best effect the statute's policy objective
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The parties and the markets might vary from case to case, as might the
name of the proceeding, 30 1 but the language, the intent, even the ultimate

of placing maximum reliance on the decisions of the marketplace. This will occur be-
cause newly authorized carriers may actually enter the market in order to exploit unmet
demand, both in terms of price and service, or because incumbents will be encouraged
by the realistic threat of entry to meet that demand. Because demand is dynamic in
character and therefore constantly changing, the most effective means to assure that
competitive forces will operate quickly and efficiently is to award multiple operating au-
thority to carriers that are fit, willing, and able to provide service.

Application of Texas International Airlines, Inc., et al. CAB Order 79-1-34 (1979), at 6 [citation
omitted]. For similar, if not identical language, see, e.g., Application of United Air Lines, Inc., etal.,
CAB Order 79-1-67 (1979); Application of Braniff Airways, Inc., et al., CAB Order 79-1-68
(1979); Petition of Continental Airlines, et al., CAB Order 79-9-102 (1979); Application of National
Airlines, Inc., et al., CAB Order 79-1-105 (1979); Application of Braniff Airways, Inc., et al., CAB
Order 79-1-150 (1979); Petition of Frontier Airlines, et al., CAB Order 79-1-151 (1979); Applica-
tion of Frontier Airlines, et al,, CAB Order 79-2-30 (1979); Application of Allegheny Airlines, Inc., et
at., CAB Order 79-2-33 (1979); Application of Braniff Airways, Inc., et al., CAB Order 79-2-35
(1979); Application of Allegheny Airlines, CAB Order 79-2-36 (1979); Application of American
Airlines, Inc., et al., CAB Order 79-2-37 (1979); Application of Braniff Airways, Inc., et al., CAB
Order 79-2-36 (1979); Application of American Airlines, Inc., et al., CAB Order 79-2-39 (1979);
Application of United Air Lines, Inc., et al., CAB Order 79-2-40 (1979).

301. Soon the CAB began to designate the redundant orders by the routes at issue embracing
virtually every imaginable series of points. See, e.g., Reno-Chicago Show-Cause Proceeding, CAB
Order 79-2-94 (1979); Service to Birmingham, CAB Order 79-2-95 (1979); St. Louis/Salt Lake
City Show-Cause Proceeding, CAB Order 79-2-96 (1979); Albuquerque-St. Louis/Atlanta Show-
Cause Proceeding, CAB Order 79-2-98 (1 979) St. Louis-Salt Lake City Nonstop Service Show-
Cause Proceeding, CAB Order 79-3-6 (1979); Albuquerque Show-Cause Proceeding, CAB Order
79-3-81 (1979); Austin and Lubbock Show-Cause Proceeding, CAB Order 79-3-82 (1979); St.
Louis-Florida Show-Cause Proceeding, CAB Order 79-3-83 (1979); Dallas/Ft. Worth-Los Angeles
Show-Cause Proceeding, CAB Order 79-3-96 (1979); Denver-Hawaii Show-Cause Proceeding,
CAB Order 79-3-125 (1979); Chicago/San Diego-Hawaii Show-Cause Proceeding, CAB Order
79-3-126 (1979); Los Angeles/San Francisco/San Diego/St. Louis/Kansas City-Hawaii Show-
Cause Proceeding, CAB Order 79-3-176 (1979); Boston-Detroit Show-Cause Proceeding, CAB
Order 79-4-44 (1979); Las Vegas-Phoenix Show-Cause Proceeding, CAB Order 79-4-46 (1979);
New Orleans-Baltimore/Washington Show-Cause Proceeding, CAB Order 79-4-119 (1979); At-
lanta-Raleigh/Durham/Greensboro Show-Cause Proceeding, CAB Order 79-4-120 (1979); Salt
Lake City Show-Cause Proceeding, CAB Order 79-4-123 (1979); New York-Miami/West Palm
Beach Show-Cause Proceeding, CAB Order 79-5-28 (1979); Albuquerque Show-Cause Investiga-
tion, CAB Order 79-5-30 (1979); Boston-Dallas/Ft. Worth/Houston Show-Cause Proceeding,
CAB Order 79-5-62 (1979); Dallas/Ft. Worth Phioenix Show-Cause Proceeding, CAB Order 79-5-
79 (1979); California-Denver Show-Cause Proceeding, CAB Order 79-5-80 (1979); Chicago-
Cleveland/White Plains/Burlington Show-Cause Proceeding, CAB Order 79-5-84 (1979); Den-
ver/Chicago-Florida Show-Cause Proceeding, CAB Order 79-8-185 (1979); Northeast/Ohio Val-
ley-Florida Show-Cause Proceeding, CAB Order 79-9-60 (1979); Charleston, W, Va.-New
York/Newark and Charleston, W. Va.-Atlanta Show-Cause Proceeding, CAB Order 79-9-104
(1979); Pittsburgh-Las Vegas Show-Cause Proceeding, CAB Order 79-9-109 (1979); Los Ange-
les-San Diego/Kansas City Show-Cause Proceeding, CAB Order 79-9-167 (1979); Chicago-
Nashville Show-Cause Proceeding, CAB Order 79-9-180 (1979); Columbus-Indianapolis-Lafayette
Show-Cause Proceeding, CAB Order 79-10-22 (1979); Atlanta-Rochester, New York Show-Cause
Proceeding, CAB Order 79-10-23 (1979); Minneapolis/St. Paul-Atlanta Show-Cause Proceeding,
CAB Order 79-10-168 (1979); Philadelphia-Washington/Baltimore Show-Cause Proceeding, CAB
Order 79-11-5 (1979); Denver-Tucson Show-Cause Proceeding, CAB Order 79-11-7 (1979); At-
lanta/Detroit-New York/Newark Show-Cause Proceeding, CAB Order 79-11-91 (1979) Kansas
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conclusion was essentially the same-authority would be granted to any
and all who applied for it. 302

The haste and carelessness with which the Board was issuing massive
quantities of certificated operating authority through the show-cause vehicle
ultimately led Member O'Melia to register a vigorous dissent in the Milwau-
kee Show-Cause Proceeding. 30 3 The majority in Milwaukee had tenta-
tively decided to grant all applications filed by "qualified" carriers for any
conceivable domestic route with which Milwaukee could be linked. Unlike
its predecessor orders in which specific markets at issue were designated,
Milwaukee was virtually geographically infinite. Member O'Melia was out-
raged, saying:

Ever since the Board catapulted off the regulatory springboard in April
1 978 with the unprecedented and precedential Oakland Service Case, I have
found it necessary to dissent . . . each time that the Board has . . . unneces-
sarily and improperly ignored and departed from statutory guidelines and from
established due process concepts. Although I cannot pretend that these
lonely outcries have influenced the course of the Board's trajectory nor as-
sured anyone outside the Board of our willingness to temper innovativeness
with prudence, yet I feel compelled to dissent again in this case. . . . Like
Oakland, like Midway, like Wichita, and like a not insignificant number of other
cases that dot the path of the Board's orbit, Milwaukee being issued today is
another amazing leap off the springboard.

[T]he "unusual" step we are taking will undoubtedly be of turning-point
significance in our program of deregulation ...

City-Florida Points Show-Cause Proceeding, CAB Order 79-11-102 (1979); Salt Lake City-Bur-
bank Show-Cause Proceeding, CAB Order 79-11-132 (1979); Wichita Authority Show-Cause Pro-
ceeding, CAB Order 79-11-146 (1979); Denver-Philadelphia Show-Cause Proceeding, CAB Order
79-11-153 (1979).

302. See, e.g., Application of Trans World Airlines, Inc., et al., CAB Order 79-3-48 (1979);
Service to Birmingham, CAB Order 79-4-39 (1979); St. Louis-Salt Lake City Nonstop Service
Show-Cause Proceeding, CAB Order 79-4-163 (1979); New Orleans-Baltimore/Washington
Show-Cause Proceeding, CAB Order 79-10-20 (1979); Salt Lake City-Reno/Las Vegas Show-
Cause Proceeding, CAB Order 79-10-21 (1979); Denver-Omaha-Des Moines Show-Cause Pro-
ceeding, CAB Order 79-10-86 (1 979); Dallas/Ft. Worth-Phoenix Show-Cause Proceeding, CAB
Order 79-10-102 (1979); Dallas/Ft. Worth-San Antonio/Austin/Houston Show-Cause Proceed-
ing, CAB Order 79-10-156 (1979); Houston-St. Louis-Chicago Show-Cause Proceeding, CAB Or-
der 79-10-189 (1979) and CAB Order 79-11-138 (1979); Denver-El Paso Show-Cause
Proceeding, CAB Order 79-10-190 (1979); Nashville-West Show-Cause Proceeding, CAB Order
79-11-57 (1979); Additional Great Lakes-Florida Service Show-Cause Proceeding, CAB Order 79-
11-59 (1979); Denver/Chicago-Florida Show-Cause Proceeding, CAB Order 79-11-60 (1979);
Atlanta-Nashville Show-Cause Proceeding, CAB Order 79-11-101 (1979); Chicago-Nashville
Show-Cause Proceeding, CAB Order 79-11-139 (1979); Northeast/Ohio Valley-Florida Show-
Cause Proceeding, CAB Order 79-11-143 (1979); Pacific Northwest-St. Louis-East Show-Cause
Proceeding, CAB Order 79-11-144 (1979); New York-Miami/West Palm Beach Show-Cause Pro-
ceeding CAB Order 79-11-174 (1979); Dallas/Ft. Worth-San Diego Show-Cause Proceeding,
CAB Order 79-11-176 (1979); New Orleans-Baltimore/Washington Show-Cause Proceeding,
CAB Order 79-11 -188 (1979).

303, CAB Order 79-3-13 (1979).
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This is the first time that the Board has used the show cause procedure to
mount a handout of route awards of undefined geographic magnitude ...
The door is being thrown open to any application for any market so long as it
involves Milwaukee authority ...

There are two consequences that particularly concern me. The first is that
rather than the phased and orderly transition to deregulation that Congress
mandated, the clear meaning of the Board's action here is instant deregula-
tion . . .

The second . . . is that we are unnecessarily, improperly and in a very
shameful manner destroying one of the strengths of an administrative agency
like the Board-its quasi-judicial nature and function. The shameful part is
that the destruction is being carried out not with clean direct surgical strokes,
but by draining out the reason for being of our judicial process. With no facts
to be analyzed, with no law to be interpreted and followed, what is the point of
having a judicial process? . . .

Is it worth it to assemble parties, counsel, recorder, and judge in these
route cases merely to bear witness to an act of ritualistic genuflection?

Why don't we put an end to this pretense of being a quasi-judicial
agency? We are making a mockery of the formal adversary proceeding as the
traditional way of determining factual and legal issues in licensing cases. Why
don't we discontinue all other pending proceedings on route applications-
there must be a couple dozen of them actively being processed-and tell the
applicants that we will mail them their route awards after we show-cause
them? We don't need a law judge to recite the catechism of multiple permis-
sive authority . ..

This gutting of our judicial process, this mockery of evidentiary hearings,
combined with the telescoping of the transition period, is not, in my opinion,
what the Airline Deregulation Act contemplates. . . . And I feel ever so
strongly that this is not in the best interest of the consumers, the carriers, and
-the communities of our country. 30 4

In the Newark Show-Cause Proceedings 30 5 the Board took another

leap toward deregulation by launching a routes decision to serve an infinite

304. Id., dissent at 1-6 [citations omitted]. See also Northern Tier Show-Cause Proceeding,
CAB Order 79-3-60 (1979), dissent. Member O'Melia reaffirmed this position in the Boise-Port-
land/Seattle/Spokane Show-Cause Proceeding, CAB Order 79-8-160 (1979), dissent at 1:

I indicated [in Milwaukee] my concerns that the Board was not following the Congres-
sional mandate of an orderly transition to deregulation of carrier licensing in the air trans-
port industry; it was making a mockery of the administrative process by the meaningless,
noncognitive licensing process used to mass produce certificates, but not service; and,
most important of all, I was concerned that we were more interested in 'theoretical goals"
and "doctrinal conclusions" than we were in air service. ...

The majority have not proved too accurate in their prior predictions of new service.
Only now, well over a year after our Midway I decision, and with considerable hoopla,
because it is considered such a rare and special occasion, a new carrier will hopefully
begin Midway Airport service this fall. None of the literally thousands of one-way flights
per week proposed by applicants in that case are being provided. . . Many other cities
have had the same experience with multiple permissive awards. I'm concerned about
what our policy of multiple permissive awards is doing to the ability of incumbent carriers
to continue service to small and medium-sized communities.

305. CAB Order 79-6-79 (1979).

[Vol. 1 1
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number of markets (i.e., between Newark and any point in the United
States) even though not a single carrier had filed an application requesting
Newark authority. 30 6 The decision concluded that Newark airport was not
adequately utilized, being overshadowed by the far more popular New York
airports-Kennedy and LaGuardia. The Board had confronted a similar sit-
uation in the Oakland and Chicago-Midway proceedings,307 and reached a
similar conclusion in Newark, by asserting that 'new entry or the realistic
threat of entry which is created by multiple awards offers the greatest hope
of revitalizing Newark airport. ' '30 8

But Member O'Melia was not convinced that the Oakland and Chi-
cago-Midway approach would improve service at Newark airport. Indeed,
he had argued in Chicago-Midway that rather than indiscriminantly licens-
ing all applicants, the CAB should instead certificate only two small carrier
applicants, affording them a protective corridor against competition by the
larger carriers for a limited period of time. 30 9 Member O'Melia feared that
indiscriminate licensing would lead to a situation in which numerous carriers
held operating authority, but few or none provided service. 310 But the
Board in Chicago-Midway rejected Member O'Melia's proposal that small
carriers be given a period within which to develop the Midway airport mar-
ket and grow to a level sufficient to withstand entry by the established trunk
line giants of the industry, for the Board was "convinced [that indiscriminate
entry] will assure the reactivation of Midway airport.... .311 Yet, more
than a year later, NOT A SINGLE CARRIER HAD INAUGURATED NEW
SERVICE AT MIDWAY AIRPORT! 312 And, very little service had been insti-
tuted at Oakland. 31 3 The Board's efforts to revitalize Midway and Oakland
by employing the multiple permissive entry vehicle had proven to be a dis-
mal failure-this, despite the fact that the Board had inaugurated subse-
quent proceedings to issue even more operating authority to additional
points.

314

It is no wonder then, that Member O'Melia again found himself at odds
with the majority, over what he perceived to be the mindless deregulatory
frenzy of a majority which had failed to learn any lessons from the failures of

306. Id. at 1.
307. Id. at 7. See supra notes 158-162, and accompanying text.
308. CAB Order 79-6-79 (1979), at 10.
309. CAB Order 78-7-40 (1978), dissent.
310. Id.

311. Id. at 3.
312. CAB Order 79-6-79 (1979), dissent at 2. See Boise-Portland/Seattle/Spokane Show-

Cause Proceeding, CAB Order 79-8-160 (1970), dissent at 1.
313. As of October, 1979, only two carriers were providing new service at Oakland, one of

which i.e., Braniff had announced its intention to terminate such operations. Oakland Service
Case, CAB Order 79-10-89 (1979), dissent at 1.

314. See CAB Order 78-12-101 (1978).
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Oakland and Chicago-Midway. He lamented the decision to proceed on
an equally fatal course in Newark:

The sausage-machine has ground exceedingly fine so that now we do not
even need carrier applications to provide service or supporting requests for a
show-cause order before we undertook this Newark-everywhere proceeding. I
could overlook our contortion of the statutory procedures and of the Deregula-
tion Act call for gradualism that are committed in the name of multiple permis-
sive entry if I thought the public was being served well by it all. But [in light of
the Chicago-Midway experience, it is not]. 315

Member O'Melia consistently argued, with great fervor, that the major-
ity's approach violated the congressional intent that there be an orderly
transition to entry deregulation, that it was "making a mockery of the ad-
ministrative process by the meaningless, noncognitive licensing process
used to mass produce certificates, but not service; and, most important of
all, [that it was] more interested in 'theoretical goals' and 'doctrinal conclu-
sions' than . . . in air service. ' '3 16 Although he recognized that many
larger markets were receiving additional service as a result of the Board's
liberalized entry policies, many small and medium sized communities were
not. Moreover, many carriers (e.g., Northwest) were complaining of their
inability to continue providing service at smaller communities under circum-
stances where the Board's indiscriminate entry policies diluted their
strength in larger, lucrative markets. 3 17 These, and every other arguments
made by carriers and civic parties were consistently rejected by a majority
of the Board under the compelling conviction that indiscriminate entry was a
panacea for any problems which might be created by the application of its
multiple permissive entry policy. A vivid example arose in a proceeding
involving Dallas/Ft. Worth-Greensboro/ Raleigh authority. 31 8

The boilerplate language instituting all show-cause proceedings guar-
antees parties the opportunity to object to the application of the "tenta-
tively" adopted policy of multiple permissive entry on the grounds, inter
alia, that the application of such a policy in the markets at issue would not
best serve the various objectives of the Airline Deregulation Act.319 In Dal-
las/Ft. Worth-Greensboro, Piedmont vigorously argued (with substantial
supporting evidence) that (a) Congress, in promulgating the Airline Deregu-
lation Act, contemplated a "gradual and phased transition" during which
the CAB would strengthen smaller carriers by offering them unique route
opportunities, and (b) the Board's general application of indiscriminate entry

315. CAB Order 79-6-79 (1979), dissent at 1 [footnote omitted].
316. Boise-Portland/Seattle/Spokane Show-Cause Proceeding, CAB Order 79-8-160 (1979),

dissent at 1.
317. Id.
318. Application of American Airlines, Inc., CAB Order 79-10-186 (1979) [hereinafter cited as

Dallas/Ft. Worth-Greensboro].
319. See supra note 302, and accompanying text.
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contravenes the Congressional directive to strengthen small carriers, avoid
unreasonable concentration, and encourage efficient and well-managed
carriers to earn adequate profits and attract capital. 320 Piedmont admitted
that all carriers' including local service carriers, were receiving a plethora of
new routes. Nevertheless, Piedmont argued that

particularly in a period of equipment shortage and fuel restraint, it will take time
to convert these new routes to system operations with cost and revenue char-
acteristics competitive with the trunk carriers. It will take time for the locals to
acquire more efficient equipment and to develop organizations with fuel capac-
ity of operating efficiently routes with longer hauls and hope and greater den-
sity. It will take time for them to develop beyond segment networks producing
a competitive traffic flow for new route awards. It will take time to establish
market identity in major markets.

32 1

Emphasizing that the Board had effectively adopted a policy of multi-
ple permissive entry under the show-cause procedural mechanism in virtu-
ally all routes proceedings arising since the Deregulation Act had been
promulgated, Piedmont contended that the CAB was adjudicating route ap-
plications without reference to the surrounding factual circumstances, in-
cluding such criteria as the traffic levels and special characteristics peculiar
to individual markets, the degree of industry concentration, and the size
and strength of particular carriers (both applicants and incumbents).322

The markets at issue were, in Piedmont's estimation, thin, and would not
support additional service by any of the four new applicants. Moreover, if
Braniff were to enter, Piedmont might be forced to abandon the market, for
Braniff held an extensive route system beyond Dallas/Ft. Worth, from
which it could funnel traffic on to the segment at issue.323 In effect, the
carrier was contending that the Board's indiscriminate entry policy was
leading to undue concentration in the domestic airline industry, was failing
to strengthen small carriers and was impairing their ability to attract capi-
tal-all in contravention of the policy objectives set forth in section 1 02 of
the Airline Deregulation Act.324 Piedmont asked for no more than an oral
evidentiary proceeding with which to develop these lines of argument. 325

This, the CAB denied; it proceeded to grant operating authority to each
of the four new applicants. The Board maintained that it was irrelevant that
Piedmont might be driven out of the market, 326 and generally responded to
the carrier's other arguments with the language it has repeatedly employed
(summarized throughout this article) in its other routes decisions. In none,

320. CAB Order 79-10-186 (1979), at 1-2.
321. Id. at 2.
322. Id. at 3-4.
323. Id. at 6.
324. See supra notes 203-208, and accompanying text.
325. CAB Order 79-10-186 (1979), at 2-3.
326. Id. at 11.
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has the present Board "found the particular facts asserted to be relevant
and material or sufficient to warrant a conclusion different from that pro-
posed in the original show-cause order.....327

Member O'Melia was outraged, and justifiably so. As has been indi-
cated, the boilerplate paragraphs instituting show-cause proceedings guar-
antees opponents of new entry the opportunity to be heard, assures that
such objections will be carefully evaluated, and promises that where appro-
priate, such matters will be set for hearing. But opposition has been a futile
undertaking, for in every such proceeding, the Board has refused to set the
matter for hearing, and has awarded operating authority to all applicants,
no matter what the objections of carriers and/or civic parties. 328 Member
O'Melia argued that 'the Board should for once make good on the boiler-
plate offer to seriously consider filed objections.', 329 He believed that Pied-
mont had presented a well-documented case which deserved more than
"the appalling arrogance of this put-down of its concerns. ' ' 330 He charac-
terized the majority's dismissal of Piedmont's objections as giving

lie to any pretense that the Board will pay any attention to substantive argu-
ments demonstrating that material issues of fact are unquestionably present
and unquestionably in controversy.

Piedmont is made the culprit here for daring to comment on the Board's
show-cause order, for taking issue with the insensitive imporition of the multi-
ple permissive award doctrine, for arguing once again that the Deregulation
Act cares for a "gradual and phased transition" to free entry, for pointing out
that the Act compels the Board to concern itself with strengthening small carri-
ers and assisting them to earn adequate profits and to attract capital, for point-
ing out that the Act places certain obligations on the Board to set forth
"findings of fact" on which to base its orders and to comply with the Adminis-
trative Procedure Act, and finally, in a desperate, last-gasp, reaching-back-
into-history gesture, for asking for an oral evidentiary hearing. 33 1

Member O'Melia also objected to the majority's "blatant disregard of
the congressional mandate to administer a transition period and tailor our
acts to the practical needs of the industry and the public.' 332 Further, he

327. Id. at 4.
328. Id., dissent at 1.
329. Id.
330. Id.
331. Id., dissent at 3.
332. Id., dissent at 4. He elaborated as follows:

Congress meant the period before we lose our domestic licensing authority in 1982
to be a period of transition. Yet the Board is abdicating completely its obligation to ob-
serve the law, to act judiciously in handling public property interests, to act evaluatively in
dealing with matters affecting the nation's transportation system, to act responsively in
considering the pleas and objections of interested parties, and to act with human-like
selectiveness-not with robot-like automation in looking at markets, services and carriers.

Congress has embarked on an experiment of limiting regulation of a major common
carrier industry. It ill behoves the Board to fix blinders on its-head and to refuse to recog-
nize individual market problems that demand some flexibility and improvisation from us.

156 [Vol. 11
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saw 'only a single-minded push to complete deregulation among my col-
leagues. ' '33 3 If the majority was content to proceed in this mindless de-
regulatory frenzy, the consequences be damned, he had a novel
suggestion for the future regulatory mechanism:

If the recent voting pattern of the Board is to continue, we might just as
well reprogram the sausage-machine. . [T]hen all we have to do is turn the
machine to "automatic" and it will turn out multiple permissive awards as effi-
ciently and quickly as we can. That being the case, I have one final sugges-
tion. Assuming, arguendo, that the majority is correct, that there is no
transition period, then I see no need for any present or future Board members.
Our resignations would be a savings to the American taxpayers. 334

By granting operating authority to any and every carrier that applied for it,
despite the deleterious consequences to carriers and communities that
might result, and by refusing even the opportunity to be heard orally, the
Board had become, in Member O'Melia's estimation, little more than a
"sausage machine," grinding out grants of operating authority as fast and
thoughtlessly as the wheel would crank.

Our ego is a small price to pay if the public interest is enhanced by a deviation from our
monolithic norm. I am convinced that the Board is insensitive to what is happening in the
market and I want the Board at some point-why not at this point?-to hold up its head-
long rush to unrestricted entry for just one unpretdiced analysis of multiple awards.

The Board's signal to the world from this order is a clear denial of the congressional
intention.

Id.
333. Id., dissent at 5. The Board, he pointed out, was no longer concerned

about the public's air travel convenience or its necessity for reliable service to all points on
the national air transportation system. Rather we are only interested in a grand experi-
ment in transportation economics---complete deregulation of air transport. If the experi-
ment fails because carriers can no longer afford to serve marginal markets that fact will
merely be a footnote in some professor's textbook.

Id., dissent at 4.
334. Id., dissent at 5. If the voting patterns in favor of indiscriminate entry were to continue,

Member O'Melia felt that "we have become no more than overpaid rubberstamps." Id.

In the final order in the Oakland Service Case, CAB Order 79-10-89 (1979), Member O'Melia
summarized the existing route policy of the CAB by saying, 'we only require carriers to express an
interest in a route and it will be granted." Id., dissent at 1. He expressed chagrin that the majority

had consistently refused to modify its policies so as to assure that communities actually receive the
air service they need. As recently as October of 1979, he lamented:

Experience shows that even with the sausage machine on automatic and with multi-
ple certificate awards issuing each day, service results from the new policy have been
mixed. Even though most all carriers have asked for all the routes up for award in the
multiple entry cases, service has been instituted in only 180 markets out of the 2246
awards made since December 1978.
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D. Fitness Rendered Impotent as an Entry Criterion: Is Safety the
Sacrificial Lamb of Indiscriminate Entry?

(1) The Traditional Fitness Criteria

Pursuant to Section 401(d) of the Act,335 the CAB is directed to issue
certificated operating authority where it concludes, inter alia, that the appli-
cant is 'fit, willing and able" properly to perform the proposed air transpor-
tation services336 and to conform to the provisions of the Act and the
Board's rules, regulations, and requirements promulgated thereunder. 337

Although the Act does not define the terms "fit, willing and able," the
Board traditionally evaluated three primary factors in its analysis of the ap-
plicant's operations: (1) the existence of a proper organizational basis for
the conduct of air transportation, (2) the presence of a plan for the conduct
of the service made by personnel shown to be competent in such matters,
and (3) the availability of adequate financial resources.338

The issue of fitness, willingness and ability to perform certain air trans-

335. 49 U.S.C. § 1371(d) (1979).
336. It has been emphasized that, as a condition precedent to the issuance of operating author-

ity, an applicant must demonstrate that it is fit, willing and able to perform the specific transport
services for which the authority is sought. United Air Lines v. Civil Aeronautics Board 278 F.2d
446, 449 (D.C. Cir. 1960).

. 337. This statutory language is almost identical for both scheduled and supplemental carriers

(compare 49 U.S.C. §§ 1371(d)(1), (d)(2), and (d)(3) (1979)).
338. Braniff Airways v. Civil Aeronautics Board, 147 F.2d 152, 153 (D.C. Cir. 1945), Large

Irregular Air Carrier Investigation, 28 C.A.B. 224, 309 (1959); Reopened Latin American Air
Freight Case, 19 C.A.B. 255, 260 (1954); South Pacific Air Lines, Inc., Hawaii-Tahiti Service, 17
C.A.B. 762, 769 (1953); United States-Alaska Service Case, 14 C.A.B. 122, 136 (1951); South-
eastern States Case, 7 C.A.B. 863, 896 (1947); North Central Case, 7 C.A.B. 639, 663 (1946);
American Export Air., Temporary New York-Foynes Ser., 3 C.A.B. 294, 298 (1941).

In Additional Service to Latin America, 6 C.A.B. 857, 899-900 (1946), the Board indicated
that among the criteria employed in the selection of a carrier to perform proposed operations is the

following:
The applicant's ability to develop the service must be adequately demonstrated before a
certificate can be granted. The Board must be satisfied that the applicant has adequate
capital or is in a position to raise capital economically. It must also appear that it pos-
sesses or can create an organization qualified for the task which it undertakes; that it has
access to the technical know-how to operate aircraft; that it is familiar with the problems
involved in providing common-carrier transportation, and that the management is capable
of assuring an economical and efficient operation.

See also United States-Alaska Service Case, 14 C.A.B. 122, 136 (1951).
In applications seeking operating authority to perform interim supplemental air transport serv-

ices, the Board has frequently held that:
In order for [an applicant] to meet the statutory tests of fitness, willingness and ability, it
must demonstrate to the Board's satisfaction that it is operationally fit to perform properly
supplemental air services with due regard to the convenience and needs of the traveling
public; that it possesses the requisite disposition and ability to comply with the Act and
the Board's rules and regulations thereunder and that it has the necessary ability and
disposition to comply with the rules and regulations pertaining to safety.

American Flyers Airline Corp., Interim Certificate, 37 C.A.B. 96, 97 (1962); Johnson Flying Serv-
ice, Inc., Interim Certificate, 37 C.A.B. 120, 121 (1962); World Airways, Inc., Interim Certificate,
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port operations was not a matter of degree. Either a carrier was deemed
"fit, willing and able" to perform proposed air transportation services, or it
was not. There was no weighing and balancing between competing appli-
cants to ascertain which carrier was most or least "fit, willing and able.' 339

Indeed, once the Board determined that, for some reason, a particular car-
rier did not satisfy this statutory criterion, the Board was not compelled to
evaluate whether the carrier might otherwise be more fit, willing and able
than are other applicants. 340

The fitness, willingness and ability of an applicant to perform proposed
certificated operations required a consideration of the applicant's compe-
tence to operate the transport services for which authority was sought, and
its financial capacity to do So.

3 4 1 As was emphasized by the Federal Court
of Appeals for the District of Columbia in Western Air Lines, Inc. v. Civil
Aeronautics Board: 342

Before the Board may issue a certificate authorizing air transportation to
any carrier it must find that the carrier is ''fit, willing and able properly to per-

37 C.A.B. 130, 132 (1962); Southern Air Transport, Inc., Interim Certificate, 36 C.A.B. 656, 657-
658 (1962). See Zantop Air Transport, Inc., Interim Certificate, 37 C.A.B. 12, 13 (1962).

339. The Board may consider the issue of "comparative fitness" as a public interest factor in
selecting a carrier to operate over a proposed route. "For example, where there is little or no
difference between applicants on economic grounds (e.g., cost, diversion, integration, etc.), the
comparative fitness of the applicants may be decisive in the selection of one carrier over another,
In weighing these factors, the Board is not passing on the fitness of the applicants-both are
deemed to be fit, willing and able within the meaning of the statutory standard-but rather is evalu-
ating their qualifications (financial strength, type, and availability of equipment, management capa-
bility) to determine which applicant will best meet the requirements of the public convenience and
necessity." New York-Florida Renewal Case, 41 C.A.B. 404, 408-409 (1964).

340. See Continental Southern Lines, Inc., v. Civil Aeronautics Board, 197 F 2d 397, 403
(D.C. Cir. 1952).

However, where it is concluded that an applicant is fit, willing and able, the Board may pro-
ceed to an evaluation of the public interest factors involved in route proceedings. For example, in
Twin Cities-California Service Investigation, 52 C.A.B. 1 (1969), the Board, in considering the ap-
plications of a number of carriers seeking additional operating authority, recognized that each had
adequately demonstrated its operational plans to perform the proposed operations and could ob-
tain the requisite capital, personnel, and equipment. Considering these factors in conjunction with
their experience in providing trunkline air transport services, the Board concluded that each was fit,
willing and able to perform the proposed operations. Consequently, it proceeded to evaluate the
comparative public interest factors which dominate the issue of which carrier should be selected to
provide the service. Id. at 22. However, the failure of an applicant to demonstrate that it pos-
sesses sufficient experience, ability, or financial resources to perform its proposed services may
lead to a finding that the applicant is not fit, willing and able to receive such operating authority.
See North Central Case 7 C.A.B. 639, 672 (1946). The failure of an applicant to prove that it has
an appropriate "organizational plan to provide personnel having sufficient transportation experi-
ence to conduct satisfactorily the proposed operation, or that it has adequate capital resources to
inaugurate such service.. may lead to a denial of the application. Southeastern States Case, 7
C.A.B. 863, 897 (1947).

341. Pan American Airways Company (of Nevada) Certificate of Public Convenience and Ne-
cessity, 1 C.A.A. 695, 711 (1940).

342. 495 F.2d 145, 154 (D.C. Cir. 1974).
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form' the transportation authorized. The Board has given content to this lan-
guage through its decisions, focusing mainly on the adequacy of (1) technical
and managerial resources and (2) financial resources available to the car-
rier.

3 43

In Pan Am. Airways Company (of Delaware)-Certificate of Public Conven-
ience and Necessity, 344 the Board expressed the following policy in the
evaluation of applications for certificated operating authority:

Title IV of the act is concerned primarily with air carrier economic regulation,
and accordingly the findings of the [Board] as to the applicant's fitness, willing-
ness and ability to perform the transportation covered by the application, to
conform to the provisions of the Act and the rules, regulations, and require-
ments of the [Board] thereunder . . . is primarily concerned with the economic
aspects of the questions involved. 3 4 5

Consequently, the financial posture of an applicant seeking authority to per-
form either supplemental or scheduled air carrier service was of paramount
importance in the evaluation of its fitness, willingness and ability.346 Thus,
in United States Overseas Airlines Inc., Interim Certificate Proceeding, 34 7

the Board stated:
[T]he meaning of the phrase "[fit, willing and able]" ... must be determined
in the context of the problems Congress saw and the objectives it intended to
accomplish. Looking at the pattern of the supplemental legislation and its leg-
islative history, we are convinced that Congress viewed the financial fitness of
supplemental carriers as having a direct bearing on safety of operations and
fair treatment of the public; that it contemplated that such carriers should have

343. Id. at 154. Similarly, among the criteria which have been assessed in the evaluation of the
fitness, willingness and ability of an applicant properly to perform proposed'supplemental services
are its experience, financial posture, compliance disposition, and equipment availability. Transat-
lantic Charter Investigation, 40 C.A.B. 233, 263 (1964).

344. 1 C.A.A. 118(1939).
345. Id. at 120-121. See also National Airlines, Inc., et al.--Certificates of Public Conven-

ience and Necessity, 1 C.A.A. 612, 637 (1940).
346. Although a carrier may have experienced financial difficulties, the performance of past

unprofitable operations does not preclude the Board from finding that the issuance of additional
operating authority, by improving an applicant's financial posture, will enable it to perform reason-
ably adequate air transportation services, and that the applicant is financially fit to perform the
proposed operations. Western Air Lines, Inc. v. Civil Aeronautics Board, 495 F.2d 145, 154-155
(D.C. Cir. 1974). Although carriers have been found to have experienced a net loss in their opera-
tions, they may nevertheless be found to be financially fit under circumstances where the payment
of stockholder subscriptions will satisfy their existing liabilities and where they have never defaulted
on the performance of their existing transportation commitments. Aircadia Ltd., CAB Order 73-4-
47 (1973). The issue of a carrier's financial fitness cannot adequately be evaluated exclusively by
reference to its financial statement. A carrier which may have an economic deficiency with respect
to a particular item under generally accepted standards employed in the evaluation of financial
statements may be able to demonstrate mitigating circumstances which outweigh the deficiency.
United States Overseas Airlines, Inc., Interim Certificate Proceeding, 41 CAB 461, 465 (1964).
Moreover, the Board has construed the ability of a carrier to serve and promote a market, despite
its financial handicaps, to be far a more valuable indication of the carrier's fitness than its monthly
balance sheets. Transatlantic Charter Investigation, 40 C.A.B. 233, 264 (1964).

347. 41 C.A.B. 461 (1964).
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and maintain a minimum financial strength and stability sufficient to protect the
public from risk and abuse; and that it intended for the Board to eliminate from
the supplemental field carriers who did not meet such minimum standards
before financial weakness could translate itself into injury to the public rather
than withholding action until after the financial unfitness had evolved into dam-
age or injury to the public.3 4 8

Congress intended that only those carriers which could convincingly
demonstrate minimum financial strength and sufficient stability to protect
the public from abuse or risk should be authorized to perform air transport
operations.349 In general, the Board evaluated an applicant's financial his-
tory and current and future resources, in order to determine its potential
benefits to commerce and for sustain operations, and to operate efficiently
without exposing the public to financial risk or unsafe operations. 350 As
recently as 1 977, the Board interpreted its primary responsibility on fitness
requirements to insure that carriers have 'the wherewithal and willingness

348. Id. at 463-464.
349. Supplemental Air Service Proceeding, 45 C.A.B. 231, 267 (1966). In evaluating the

financial and operating ability of an applicant seeking operating authority to engage in supplemental
air transportation, the going-concern status of an air carrier as evidenced by existing supplemental
operations has traditionally been accorded heavy weight.

350. See, e.g., Pennsylvania-Cent. Air., Youngstown-Erie-Buffalo Op., 1 C.A.A. 811 (1940):
United A.L., Red Bluff Operation, 1 C.A.A. 778 (1940). Id. at 436-37. Subsequently, this car-
rier's economic posture deteriorated to a point which required a finding of unfitness, and its appli-
cation was denied. United States Overseas Airlines, Interim Certificate Amendment, 38 C.A.B.
1114 (1963). Compare Standard Airways, Suspension, 39 C.A.B. 898 (1974), with United States
Overseas Airlines, suspension, 41 C.A.B. 750 (1964). Where the applicant could not demonstrate
going-concern status as an air carrier, it was required to demonstrate its operational and financial
ability by a stronger array of other evidence. Large Irregular Air Carrier Investigation, 28 C.A.B.
224, 310 (1959).

Although a carrier may be experiencing financial difficulties at the time it submits an applica-
tion for operating authority, it might nevertheless have been found to be financially fit. For example,
in evaluating a carrier's economic fitness for interim authorization to perform charter operations, the
Board in United States Overseas Airlines, Inc., Interim Certificate, 37 C.A.B. 424 (1963), con-
cluded that although the applicant's financial position was unfavorable, its past performance rec-
ord, its existing cash position and demonstrated ability to attract a significant volume of traffic, and
its future earnings potential were indicative of the temporary nature of the economic difficulties, and
that such difficulties were not such as to impair the applicant's ability to conduct safe and reliable
air transportation services. Consequently, the Board resolved that the applicant was financially fit;
but that because of the marginal nature of its financial posture, it would remain under close scrutiny
by the Board in order to assure the applicant's continued fitness. Compare World Wide Airlines,
Inc., Interim Authority, 37 C.A.B. 142 (1962); Sourdough Air Transport, Interim Authority, 37
C.A.B. 153 (1962); with Air Cargo Express, Inc., d/b/a Columbia Airlines, Interim Authority, 37
C.A.B. 208 (1962).

Undoubtedly, a carrier's financial stature is an essential element to be evaluated in assessing
its fitness and ability properly to perform air transport operations, Large Irregular Air Carrier Inves-
tiqation, CAB Order E-1 8342 (1962). An additional factor which required consideration in the
determination of whether a carrier should receive renewal authority is whether it has adequately
performed the operations authorized by its certificate with sufficient consideration for the conven-
ience and requirements of the traveling public. Id.
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to operate properly and in accordance with the law, and to protect the pub-
lic from undue risk.' '351 Although the Board recognized that the criteria for
measuring these requirements could not be determined with mathematical
precision, financial posture, experience, operating plans, and compliance
disposition have historically proven to be among the most important factors
considered.

Traditionally as important as the evaluation of an applicant's financial
posture, has been the determination of whether an applicant is operational-
ly fit. Both the applicant's experience and its operating proposal have been
deemed relevant to this issue.3 52 Among the multitude of factors which
have been evaluated by the Board in its determination of whether an appli-
cant is operationally fit were those expressed in American Flyers Airline
Corp., Interim Certificate, 35 3 where a finding of operational fitness was
predicated, inter alia, upon the following factors: (a) the applicant's
financial position was relatively secure and it appeared able to satisfy its
obligations as they matured; (b) it possessed a substantial fleet of insured
flight equipment; (c) it had established a satisfactory maintenance program;
(d) its management held extensive experience in airline operations; and (e) it
had satisfactorily demonstrated a willingness and ability to provide the pro-
posed operations with due regard for the protection of the travelling and
shipping public (by maintaining sufficient liability and property insurance,
and by expressing a willingness to adhere to the Board's regulations involv-
ing reasonable guarantees to the public).3 54 In Eugene Horbach Acquisi-

351. See Supplemental Renewal Proceeding, CAB Order 77-1-98 (1977), at 34, and Eugene
Horbach Acquisition of Modern Air Transport, Inc. CAB Order 77-3-88-89 (1977), at 5.

352. In evaluating the financial and operating ability of an applicant seeking operating authority

to engage in air transportation, the going-concern status of the carrier as evidenced by existing

operations has traditionally been accorded heavy weight. This, in a number of proceedings, the
Board concluded that an applicant is fit, willing and able to perform air transport operations where it
has a long record of successful operations and a sound financial condition. See, e.g., Supplemen-
tal Air Service Proceeding, 45 C.A.B. 231, 267 (1966), and Pennsylvania Cent. Air., Youngstown-

Erie-Buffalo Op., 1 C.A.A. 811 (1940). Where the applicant could not demonstrate going-concern
status as an air carrier, it was required to demonstrate its operational and financial ability by a
stronger array of other evidence. Large Irregular Air Carrier Investigation, 28 C.A.B. 224, 310
(1959).

353. 37 C.A.B. 96, 97-99 (1962).
354. See also Johnson Flying Service, Inc., Interim Certificate, 37 C.A.B. 120, 121-122

(1962); World Airways, Inc., Interim Certificate, 37 C.A.B. 130, 132-133 (1962); Southern Air
Transport, Inc., Interim Certificate, 36 C.A.B. 656, 658-659 (1962).

Among the factors which have been evaluated by the Board in its determination of whether an

applicant is operationally fit were those expressed in Zantop Air Transport, Inc., Interim Certificate,

37 C.A.B. 12 (1962), in which the Board rested its conclusion of fitness on the following considera-
tions: (a) the applicant's financial position was relatively sound and it was able to satisfy its financial
obligations as they fell due; (b) the applicant had been engaged in air transportation for a number of
years, and it had demonstrated an ability to conduct extensive and continuing transport operations
in an efficient and economical manner; and (c) it had exhibited a willingness and ability to perform
its operations with due regard for the protection of the traveling and shipping public by carrying
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tion of Modem Air Transport, Inc. ,355 the acquiring party was not a carrier
already in operation, and Modern had ceased operations for some time.
There the Board based its determination of operational fitness on the fac-
tors that the applicant had "submitted a reasonably defined plan for future
operations,"-356 that it intended, and felt it could implement the plan, and
that there was a reasonable possibility that the operations of the type pro-
posed could be profitable.

However, where an applicant fails to submit a reasonably defined plan
for its proposed operations, has not demonstrated that said operations
would eventually be profitable, and has not proven that its financial condi-
tion is of sufficient strength to sustain those services then, even assuming
that the public convenience and necessity requires their institution, the au-
thority has ordinarily been denied. 357

Traditionally, an applicant seeking operating authority was also re-
quired to establish its compliance disposition, or its willingness and ability to
comport with the requirements of the Act and the Board's rules and regula-
tions promulgated thereunder. In the Large Irregular Air Carrier Investiga-
tion, 35 8 the Board expressed the following attitude regarding a carrier's
compliance disposition:

Evidence of wrongdoing is not appropriate for consideration . . . for any
purposes of punishment. Rather, such evidence has been evaluated solely
from the viewpoint of its indications concerning the respective applicants' qual-
ification to engage in air transportation in the future. Particularly, it has been
concluded that the Board desires an appraisal as to whether each applicant
can and will comply with the provisions of the Act and the Board's regulations.
In such an appraisal, a negative conclusion on qualification would not follow
from the finding of relative unimportant, isolated violations. Failure to qualify
on account of violations has been found only in situations where the evidence
shows that the violator whose disregard of the Act and the Board's regulations,
considered in conjunction with all other evidence, shows that it can be ex-
pected to violate the Act and the regulations if given the authority covered
herein.

3 59

The failure of an applicant to adhere to its responsibilities under the Act and
the Board's rules and regulations thereunder does not constitute a legal

adequate insurance and expressing a willingness to provide reasonable performance guarantees to
the public. Id. at 13-15. See also Saturn Airways, Inc., Interim Certificate, 37 C.A.B. 45, 47-49
(1962).

355. CAB Order 77-3-88/89 [1977).
356, Specifically, the Board noted that they "have clearly described the nature and method and

manner in which they will operate, and have provided sufficient detail relating to the proposed areas
they will serve, the charters they will offer, the equipment they will use, and the traffic they will most
likely carry. Id.

357. Airline Transport Carriers, Inc., d/b/a/ California-Hawaiian Airlines, Supplemental Air
Service Case, 39 C.A.B. 200, 303-303 (1963).

358. 28 C.A.B. 224 (1969).
359. Id. at 310-311 (citation omitted).
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prohibition to future certification, but it is a factor of importance to be evalu-
ated in determining whether the applicant should receive the authority
sought. 360 A determination that a particular carrier has not satisfied the
statutory criteria of fitness, willingness and ability properly to provide the
proposed operations has not been imposed for punitive reasons, for that is
not the purpose of Section 401. In so concluding, the Board has merely
evaluated the fitness of the applicant pursuant to the statutory standard and
the prospects for its reliability in the future in comporting with the Act and
the regulations. 36 1

In evaluating fitness issues on currently operating certificated carriers,
the Board has recognized that a carrier's record of successful existing serv-
ice, as well as its sound financial condition, may be sufficient to establish its
fitness, willingness and ability to perform proposed operations. 362 The
Board has frequently recognized that, in evaluating the fitness and ability of
an applicant, an existing carrier is on a different footing than an applicant
seeking entrance into the air transport industry. 363 With respect to the for-
mer, the Board has appraised the carrier's balance sheet and operational
experience. 364 Where the applicant is an uncertificated entity seeking its
initial segment of operating authority, the Board has been inclined to scruti-
nize its financial condition more closely.365 Such an applicant traditionally

360. Transatlantic Cargo Service Case, 21 C.A.B. 671, 689 (1954); see Hawaiian Intraterrito-
rial Service, 10 C.A.B. 62, 67 (1948); Twentieth Century Air Lines, Inc., et al., 21 C.A.B. 133,
159 (1955). The Board has concluded that, despite a carrier's violations of the Act and the rules
and regulations promulgated thereunder, operating authority should nevertheless be issued. Such

a conclusion is preceded by a weighing and balancing of the factors involved, including the nature
of the violation and the requirements of the public convenience and necessity. New York-Florida
Case, 24 C.A.B. 94 110 (1956).

361. New York-Chicago Service Case, 22 C.A.B. 973, 990 (1955). Similarly, where an appli-
cant fails to demonstrate the compliance disposition required for the issuance of supplemental air

carrier operating authority, the Board need not proceed to a consideration of the applicant's
financial and operational fitness to perform the proposed operations. Paramount Airlines, Inc., Sup-
plemental Air Service Case, 39 C.A.B. 350, 352 (1963).

362. United Air Lines Transport Corporation-Certificate of Public Convenience and Necessity, 1
C.A.A. 778, 790 (1940); Pennsylvania-Central Airlines Corporation-Amendment of Certificate of
Public Convenience and Necessity, 1 C.A.A. 811, 821 (1940); Braniff Airways, Inc.-Certificate of
Public Convenience and Necessity, 2 C.A.B. 199, 205 (1940).

363. New York-Florida Renewal Case, 38 C.A.B. 680, 730 (1963); Intra-Area Cargo Case, 28
C.A.B. 200, 205 (1959); Large Irregular Air Carrier Investigation, 28 C.A.B. 224, 308-309
(1959); Trans-Pacific Airlines Ltd., Renewal Case, 21 C.A.B. 253, 257 (1955); Pioneer Air Lines,
Inc., Amended Certificate, 18 C.A.B. 11, 12 (1954).

364. Trans-Pacific Airlines, Ltd., Renewal Case, 21 C.A.B. 253, 257 (1955). The existence of
financial resources sufficient to insure inauguration of proposed services and operation thereof for a

period sufficient to test their usefulness is an essential ingredient to a finding of fitness, willingness
and ability. Samoan Airlines Case, Reopened, 18 C.A.B. 533, 538 (1954).

365. Cf. Pioneer Air Lines, Inc., Amended Certificate, 18 C.A.B. 11, 12 (1953) (with respect
to the Board's financial evaluation of supplemental carriers); see, e.g., United States Overseas
Airlines, Interim Certificate, 38 C.A.B. 1114, 1116 (1963); and Riddle Airlines, Transatlantic Pas-
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was required to
shoulder a substantial burden in establishing that it is fit to be entrusted with a
certificate of public convenience and necessity. The fact that certain of the
deficiencies in their showings might not be disqualifying for a going concern
which has demonstrated through continuous operations its ability to cope suc-
cessfully with the ups and downs of financial fortune, does not warrant a find-
ing that they too are fit. 366

Where an existing carrier seeks a renewal or extension of a segment of
its route system, the Board has held that the "continued performance of
operations is convincing if not conclusive proof of the ability to operate sat-
isfactorily, in the absence of proof to the contrary. ' '367 The Board in the
West Coast Case 368 expressed the following sentiments regarding existing
vis-a-vis noncertificated carriers in application proceedings:

In passing upon the fitness, willingness and ability of an applicant the
Board has required it to show adequate financial resources. It is clear, how-
ever, that the position of an existing carrier operating pursuant to certificates of
public convenience and necessity authorizing the carriage of persons, prop-
erty, and mail differs from that of a new company seeking entrance into the air
transportation industry. Route extensions, if they are not too great in relation to
the carrier's other operations, can usually be added to existing operations of a
carrier and successfully operated despite the fact that the carrier has not
shown that it intends or is able to obtain new capital financing.3 69

(2) Fitness in the Post Airline Deregulation Act Environment: Erosion of
the Traditional Standards

As has been indicated, the Airline Deregulation Act did not diminish
the fitness issue as a potential barrier to entry in any way. The burden of
proving fitness remains with the applicant; 370 and the CAB is obligated to
continue its fitness scrutiny of carriers until 1 985-long after its PC & N

senger Charters, 38 C.A.B. 1170, 1173 (1963); Airline Transport Carriers, Inc. d/b/a California
Hawaiian Airlines, Supplemental Air Service Case, 39 C.A.B. 299, 301 (1963).

366. Supplemental Air Service Proceeding, 45 C.A.B. 231, 267 (1966). Moreover, the dis-
continuance of existing air carrier operations may reasonably be interpreted as demonstrating a
lack of willingness or ability to provide transport services, to operate, or to conform to the Act and
the Board's rules and regulations thereunder. However, despite the discontinuation of air services,
an applicant might nevertheless demonstrate its fitness, willingness and ability to perform proposed
air carrier operations on the basis of other evidence, such as previously successful operations,
financial ability, a competent organization, and available equipment. Large Irregular Air Carrier
Investigation, 28 C.A.B. 224, 310 (1959).

367. Large Irregular Air Carrier Investigation, 28 C.A.B. 224, 238 (1959); New York-Florida
Renewal Case, 38 C.A B. 680, 730 (1963).

368. 8 C.A.B. 636 (1947).
369. Id. at 638-639. Boston-New York-Atlanta-New Orleans Case, 9 C.A.B. 38, 57-58

(1948). The existence of financial difficulties may not be an impediment to a finding of fitness
where the applicant is a going concern and where its financial situation is improving. Airlift Interna-
tional, CAB Order 73-3-58 (1973).

370. See supra note 223, and accompanying text.
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obligations have expired. 371 The first two subsections of the new Declara-
tion of Policy strengthen and emphasize the overriding importance of safety
as a regulatory obligation of the highest priority. 372

One would have assumed then, that Congress intended that the Board
continue, if not make more stringent, its quasi-judicial interpretation of its
fitness responsibilities, discussed above. Incredibly, the Board did pre-
cisely the opposite.

The first import regulatory diminution of the fitness standards came in
the Chicago-Midway Low-Fare Route Proceeding. 373 In Chicago-Midway,
the Board acknowledged an interrelationship between fitness and safety.
Although it argued that operational safety was principally the obligation of
the Federal Aviation Administration, it admitted that passengers could rea-
sonably assume that the issuance of operating authority by the CAB repre-
sented a determination by the Board that the carrier had the requisite
personnel, compliance disposition, and financial ability to operate prop-
erly. 3 7 4 Nevertheless, the Board felt compelled to relax the traditional
fitness standards so that they would be compatable with the thrust of multi-
ple permissive entry375 and "would not unnecessarily discourage new entry
into the industry in the name of consumer protection." 376

As a result, the Board in Chicago-Midway designed a simplified,
streamlined test whereby a carrier could easily establish its fitness. The
CAB required that an applicant adduce evidence that it:

(1) will, before inaugurating its operations, have the requisite managerial
skills and technical ability to operate safely;

(2) if not internally financed, has a plan for financing which, if imple-
mented, will generate resources sufficient to commence operations without un-
due risk to consumers;

(3) has a proposal for operations reasonably satisfactory to meet a part
of the demand for service in the city-pair markets embraced in its application;
and

(4) will comply with the Act and the rules and regulations promulgated

thereunder.
3 7 7

In the Transcontinental Low-Fare Route Proceeding, 378 the Board fur-
ther expanded the second criterion of Chicago-Midway. Although the
Board, as recently as 1977, had required a new operator to demonstrate

371. See supra note 238, and accompanying text.
372. See supra note 202, and accompanying text.
373. CAB Order 78-7-40 (1978). See supra notes 159-162, and accompanying text.
374. Id. at 49-57.
375. Id. at 49-50.
376. Transcontinental Low-Fare Route Proceeding, CAB Order 79-1-75 (1979), at 25.
377. Chicago-Midway Low-Fare Route Proceeding, CAB Order 78-7-40 (1978), at 50; see

Chicago-Midway Expanded Service Proceeding, CAB Order 79-9-55 (1979), at 8-9.
378. CAB Order 79-1-75 (1979).
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that it possessed 'resources commensurate with the nature and scope of
its under-taking" sufficient to enable it to operate safely (i.e., that the firm
possessed either sufficient capital to operate the proposed service, or com-
mitments from investors or lending institutions to provide the requisite capi-
tal),379 the Board in Transcontinental believed that this requirement "could
impose a serious barrier to entry.... .380 It therefore eliminated the obli-
gation that a carrier demonstrate its ability to actually obtain the requisite
capital to commence reasonably safe operations. An applicapt for operat-
ing authority now need merely proffer a financial plan which, if imple-
mented, will generate sufficient financial resources to commence
operations.

38 1

The Board claimed that relaxation of the fitness criteria would not im-
pair the safe operations of carriers subject to its regulations (and thereby
endanger the lives of passengers), saying that if a carrier "cannot operate,
the carrier will exist on paper only." 382 True, but would it not be possible
for shoestring operators to secure the capital necessary to inaugurate some
de minimus service for a limited period of time, while skimping an equip-
ment, maintanence, and replacement parts? The Board had repeatedly
emphasized that there are relatively few economic barriers to entry or econ-
omies of scale in the airline business. 38 3 In the highly competitive environ-
ment the Board was attempting to create, as prices approached marginal
costs, would not a real incentive exist even for established incumbents to
cut costs and defer maintenance? Deferred maintenance is already charac-
teristic of another transportation industry-rail carriage. In an era of intense
price competition, could not the same injurious consequences occur in the
airline industry, at even greater risk to the lives of human beings? Incredi-
bly, the majority did not even address these reservations.

Member Richard J. O'Melia recognized the potentially deleterious con-
sequences to passenger safety which were likely to occur as a result of this
deterioration of the traditional fitness criteria. He issued a vigorous dissent
on the fitness issue:

[M]y colleagues today have ...[enshrined] some multiple permissive
dogma to control the meaning of "fit, willing, and able," and have gone on to
impale the Board on a dangerous notion of what constitutes fitness. The pro-
nouncement on "qualifications" is tantamount to a determination that the
financial resources of an applicant for route authority have practically no rela-
tion to its fitness to provide air transportation. This key determination of what is
a critical, statutorily mandated prescription--one which is legislated to endure

379. Eugene Horbach, Acquisition of Modern Air Transport, CAB Order 77-3-88 (1977), at 7-
9.

380. CAB Order 79-1-75 (1979), at 26.
381. Id.
382. Id.
383. See supra notes 183 and 195, and accompanying text.
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even after the Board's licensing authority has terminated-has been reached
with a slight-of-hand maneuver that has in terms of its potential impact no par-

allel in my experience with agency action. . . .From this day forward an aspir-
ing entrepreneur need only show that in a set of perfect circumstances the
proposed operations could be feasible. 3 8 4

Where carriers already provide scheduled certificated operations, the
Board's fitness scrutiny is perfunctory, at best. 38 5 Most are not even re-
quired to adduce evidence consistent with the Chicago-Midway criteria
(even as diluted by Transcontinental); instead, their fitness is regularly es-
tablished by "officially noticeable data. ' '386

Since Transcontinental, the Board has proceeded on a course which
has further eroded the traditional fitness standards. For example, in the
Florida Service Case, 387 Administrative Law Judge Dapper, concerned
with the poor financial condition of Southeast Airlines; limited its operating
authority to a period of one year so at the end of this trial period, the Board
could reexamine the carrier's financial health. 3 8 8 This has been the tradi-
tional means employed by the Board to assure that such a poor economic
position would not endanger the safety of a carrier's operations. And, tradi-
tionally, this has had a prophylactic effect; carriers recognized that if they
allowed their financial posture or, more significantly, the safety of their oper-
ations, to deteriorate further, they would jeopardize renewal of their certifi-
cates.

The term-limitation approach was abandoned in Florida in favor of the

384. Id., dissent at 1. Member O'Melia continued:
[Under the revolutionary fitness criteria adopted by the majority, it is now irrelevant] that
the new entrant may not be able to afford the cost of insurance . . . or even the cost of
maintenance of its equipment. All that matters is proliferation of permissive authority,
erosion of entrance requirements, and a vision of more planes in the air ...

In my opinion the Board has not sufficiently considered the safety implications of the
fitness text now being proclaimed. The Board traditionally has considered fitness to be
inseparable from a fundamental level of financial resources, at least to the point of stability
over the first year of operations. The elimination of this nexus poses a threat . . . to the
safety and best interests of the traveling public.

Id. In his dissent, Member O'Melia submitted a prophesy which, in retrospect, seems to have been
fairly accurate:

Apparently a carrier will soon be able to obtain a certificate to engage in domestic
and overseas air transportation by presenting a single document proposing service in a
purely hypothetical market. The Board will simply rubber-stamp them. . . .The transfor-
mation of the Board's decision-making function to something akin to a "sausage
machine" .. should never be permitted to occur with an issue as critical as carrier
fitness.

Id.
385. See, e.g. Phoenix-Las Vegas-Reno Nonstop Service Investigation, CAB Order 78-12-38

(1978), at 4.
386. See Milwaukee Show-Cause Proceeding, CAB Order 79-3-13 (1979), at 6; 49 CFR

§ 302.24(m) (1979); Chicago-Midway Expanded Service Proceeding, CAB Order 78-7-41 (1978),
at 4.

387. CAB Order 79-9-177 (1979).
388. Id.
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imposition of several conditions intended "to assure that consumers would
not suffer unduly if the company's financial condition were to deteriorate
further.' ' 389 Such conditions were primarily in the nature of bonding re-
quirements 390 and obligations to file certain documents. 391 Although the
Board was confident that if Southeast was unable to solidify its poor eco-
nomic position, it "would terminate the service rather than allow its
corporate finances to deteriorate further," ' 392 the Board made no mention
of the possibility that the carrier might instead defer maintenance in order to
reduce costs. 393

As the Board had diluted the financial aspects of the fitness question, it
also began to relax its traditional requirements involving compliance dispo-
sition. In the Chicago-Midway Expanded Service Proceeding, 394 Adminis-
trative Law Judge Yoder questioned Federal Express' compliance
disposition, for it had filed false and misleading information, and failed to
adduce requested evidence concerning interlocking relationships in which it
was engaged and prior safety violations. 395 The Board reversed the Judge
on this issue, finding that prior violations of the regulations of the CAB
and/or the FAA would not necessarily warrant denial of an application on
fitness grounds. 396

389. Id.
390. Id., appendix C at 1. The Board admitted that the carrier's 'current cash flow problems

are serious enough to raise the real possibility that the carrier will not be able to continue operating
the expanded service, and as a result, may be unable to provide transportation for which passen-
gers have paid in advance, or to refund their money." Id.

391. Id., appendix C, at 2.
392. Id., appendix C, at 1.
393. The author finds these omissions reprehensible, if not alarming.
394. CAB Order 79-5-55 (1979).
395. The standard evidentiary request of new applicants required a response to these ques-

tions:
1. Provide a description of each formal or docketed complaint lodged against the

applicants, any predecessor or affiliate thereof . . . in the past five years regarding com-
pliance with the Federal Aviation Act or the rules, regulations, and requirements thereun-
der. Indicate the final disposition, if any, of the matters.

2. State whether any of the persons and/or companies listed in Item A above,
either as a partner, officer, director, or stockholder, have been affiliated with, controlled,
or participated in control of any air carrier which during such association, was found to
have committed knowing willful violations of the Act, or of any order, rule, or regulation
issued pursuant to the Act. If so, list orders covering the period from ten years ago to
date.

3. Indicate any action taken by the FAA under 14 CFR 13.15 (involving civil penal-
ties of $500 or more per violation), 13.17, 13.19, and 13.23 and the disposition of each.

Id. at 12, n.32.
396. More specifically, the Board held:

Our primary concern [in evaluating the issue of fitness] is that the consumer's interest
in safe, reliable air transportation be protected in the competitive environment. We must
examine the evidence to discern whether the applicant is favorably disposed to comply
voluntarily with the regulatory protections that the Act provides the public and to comply
with our rules and regulations. If the applicant has a previous operating record, we want
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In the Northwest Alaska Service Investigation ,397 the Board proceeded
even further, concluding that even serious violations of the statutes and
regulations might not result in a finding that an applicant is unfit. 398 In this
proceeding, the Board concluded that the violations by Alaska Airlines of
the control provisions of Section 408 of the Act 399 were "not the sort that
brings into question its ability to serve the public effectively and safely, and
with little financial risk to consumers.''400 Although the Board indicated
that it had a number of sanctions at its disposal for contumacious disregard
of the Act and the applicable rules and regulations thereunder, 40 1 it did not
specify what those sanctions were, or whether it might even be inclined to
employ them.

Finally, the issue of fitness involves an evaluation of an applicant's "fit-
ness, willingness, and ability." In the Dallas/Fort Worth-Tucson Investiga-
tion, 402 the CAB diluted the obligation of "willingness." Administrative
Law Judge Kolko had concluded that operating authority could not lawfully
be granted to all of the applicants, for only two had indicated a present
intention to enter the market regardless of the number of competitors, and
therefore not all could be found "willing" within the meaning of the Act. 40 3

The Board reversed, arguing that the statutory prerequisite of "willingness"
did not embrace "any requirement of an actual intent to inaugurate serv-
ice." 404 The requirement of "willingness" refers instead to an applicant's
obligation:

(1) to perform properly, under its obligations as a common carrier, the
transportation covered by its application;

(2) to operate suitable and safe aircraft; and
(3) to conform to the Act and to Board regulations.40 5

Yet, under the approach adopted by the Board, the applicant need not be
willing actually to provide any of the operations, either immediately or ever,

to be sure that the past record reveals a willingness and disposition to deal honestly and
responsibly with the public. Of course, an applicant's history of compliance with rules
and regulations bears on this issue. However, this does not mean that every past infrac-
tion of our regulations, or those of the FAA, will disqualify an applicant. The character of
violations must be assessed with an eye toward how they reflect on an applicant's willing-
ness to serve the public. Similarly, the manner and completeness of an applicant's evi-
dentiary submission reflects on its fitness. We have determined that the filing of false and
conflicting exhibits and testimony may be grounds for disapproving an application to per-
form air transportation.

Id. at 15-16 [citations omitted].
397. CAB Order 79-11-99 (1979).
398. Id. at 5.
399. 49 U.S.C. § 1378 (1979).
400. CAB Order 79-11-99 (1979), at 6.
401. See id.

402. CAB Order 79-5-35 (1979).
403. Id. at 4.
404. Id.
405. Id. at 5.
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for which authority is sought. Today, in order to receive certificated operat-
ing authority, a carrier need only be "willing" to file an application.

E. Energy Consumption and Environmental Pollution

Under Section 1 02(2)(C) of the National Environmental Policy Act of
1969,406 the CAB is obligated (as are all federal agencies) to evaluate
whether a given decision is a major federal action "significantly affecting
the quality of the human environment .... ." Similarly, under Section
382(a)(3) of the Energy Policy and Conservation Act of 1975,407 the Board
must determine whether a given decision is a "major regulatory action
which . . . has the effect of requiring, permitting, or inducing the inefficient
use the inefficient use of petroleum products..... .Incredibly, the CAB
has uniformly concluded that none of the route decisions described herein
(either individually or collectively) have had a significant effect upon environ-
mental pollution or fuel consumption.

In rationalizing its new policy of relaxing entry barriers and encouraging
rate flexibility, the Civil Aeronautics Board has emphasized the elasticity of
the passenger market, and the ability of carriers, if free to compete, to gen-
erate new sources of traffic.408 Yet, in assessing the environmental impli-
cations of multiple awards, the CAB has repeatedly insisted that:

while multiple awards are likely to encourage price competition and generate
traffic, they are not likely to significantly increase the number of flights oper-
ated. Rather the lower fares resulting from increased competition will force
carriers to operate with higher load factors. Thus most, if not all, of the newly
generated passengers are likely to fill seats which would otherwise have been
empty.

40 9

This boilerplate language has been repeated in a number of CAB entry pro-
ceedings. 41 0 Occasionally, the Board would add its conclusion that, "The

406. 42 U.S.C. § 4332(2)(c) (1978).
407. 42 U.S.C. § 6362(a)(3) (1978).
408. See supra notes 114-115, and accompanying text.
409. Improved Authority to Wichita Case, et al., CAB Order 78-12-106 (1978), at 17.
410. See, e.g., Phoenix-Las Vegas-Reno Nonstop Service Investigation, CAB Order 78-12-38

(1978), at 6; Louisville Service Case, CAB Order 79-1-101 (1979), at 11; Austin/San Antonio-
Atlanta Service Investigation, CAB Order 79-3-9 (1979), at 13; Phoenix-Las Vegas-Reno Nonstop
Service Investigation, CAB Order 78-12-38 (1978), at 6; Norfolk-Atlanta Subpart M Proceeding,
CAB Order 79-1-15 (1979), at 5; Improved Authority to Wichita Case, CAB Order 79-3-45 (1979),
at 4; Boise-Denver Nonstop Proceeding, CAB Order 79-5-74 (1979), at 6; Spokane-Montana
Points Service Investigation, CAB Order 79-4-80 (1979), at 5; Pittsburgh-Orlando-Daytona Beach
Route Proceeding, CAB Order 79-4-78 (1979), at 7; Norfolk-Atlanta Subpart M Proceeding, CAB
Order 79-10-202 (1979). Compare Straszheim, The Scheduling and Route Impacts of Increased
Fare Flexibility, 10 TRANSP. L.J. 269 (1978). The Board contended that:

[M]ultiple awards force both the incumbent(s) and the awardees to reevaluate their
plans in light of the increased competition and higher load factors which accompany mul-
tiple awards. The carriers' reevaluation has led them to provide less service than they had
originally planned, with the end result being that multiple awards do not significantly in-
crease the level of operations.
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higher load factors which multiple awards are likely to induce will allow
many more people to fly without significantly increasing fuel consumption or
any of the other environmental consequences associated with an increase
in operations. ' 4 1 1

The quoted language is misleading, if not wholly inaccurate. Although
load factors have increased significantly, according to the statistics com-
piled by the CAB, so too have flight frequencies and carrier purchases of
and orders for new aircraft. With respect to the quantitative effects of de-
regulation, the Board has emphasized that 'Airline service has increased
significantly. Comparing February 1978 to February 1979 service, mea-
sured by weekly aircraft departures at each point, scheduled service was
up 8.4 percent for the nation, with increases experienced in all regions of
the country and in communities of all sizes. ' ' 412 As of September, 1978,
3,697 aircraft were available for service, while 1,024 were on order and on
option. 413 The Board itself, has admitted that, "Investment in aircraft of all
sizes is . . . on the rise." 41 4

Even assuming that no single routes proceeding is a "major federal
action" within the meaning of the aforementioned statutes, what of the
combined effect of the hundreds of such decisions issuing literally
thousands of new routes? For example, the state of California has argued
that the Board is obligated to evaluate, from an environmental and energy
standpoint, the cumulative impact of its plethora of entry decision. 415 The

West Coast-Alaska Investigation, CAB Order 79-4-36 (1979), at 23; see also Dallas/Ft. Worth-
Tucson Investigation, CAB Order 79-5-35 (1979), at 6. The Board cited no statistics to support
these allegations. See Oakland Service Case, CAB Order 79-10-89 (1979), at 6.

411. Midwest-Atlanta Competitive Service Case, CAB Order 79-1-64 (1979), at 5. With re-
spect to the potential for excessive fuel consumption arising as a result of indiscriminate entry, the
Board has argued:

[I]ncreased competition will promote energy efficiency by providing an incentive for
carriers to increase load factors on their flights. As carriers cut prices in their effort to
increase market shares, they will be forced to make their operations profitable. Second,
while there may be some increased fuel consumption, we do not [believe] . . . that multi-
ple awards . . . offend EPCA . .. [nor that they will] waste fuel as they produce a
prolonged competitive battle during which the markets will be flooded with excess capac-
ity. . . [E]ven assuming that there may be a competitive struggle in which carriers ini-
tially schedule some excess capacity, there is no basis for concluding that this struggle
will be so prolonged or so fierce as to require us to throw away the benefits of multiple
permissive awards on the grounds that they are inconsistent with EPCA. . . This con-
sideration, coupled with our finding that multiple awards will produce greater transporta-
tion benefits in these markets, more than justifies any additional fuel usage that may be
required.

Transcontinental Low-Fare Route Proceeding, CAB Order 79-1-75 (1979), at 33-34.
412. CIVIL AERONAUTICS BOARD, REPORT ON AIRLINE SERVICE, STATUS ON FEBRUARY 1, 1979, 1

(1979).
413. Id. at 108-109.
414. CIVIL AERONAUTICS BOARD, PRESENTATION BEFORE THE SUBCOMMITTEE ON AVIATION, SENATE

COMMITTEE ON COMMERCE, SCIENCE AND TRANSPORTATION 35 (1979),
415. California-Arizona Low-Fare Route Proceeding, CAB Order 79-9-176 (1979), at 1-2.
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Board rejected this argument, saying, "Absent a further showing indicating,
at a minimum, what prospective route awards pose the potential for a cu-
mulative impact on a specific point, we reject the argument that we are
required to undertake a cumulative analysis. ' ' 4 16 Nonsense! This nation
can no longer afford the luxury of callously shirking its responsibility to di-
minish its wasteful and profligate consumption of fuel. 417 Regulatory poli-
cies such as these seem pompous, and worse, grossly inconsistent with
national energy objectives.

And, what of the impact of liberalized entry upon aircraft noise? Would
not increased service (resulting from both the issuance of new route oppor-
tunities and the enhanced demand generated by price competition) have a
deleterious affect upon noise levels in areas surrounding major airports?
Perhaps, but, the Board was unwilling to modify its entry policies or impose
appropriate restrictions in order to alleviate the aircraft noise problem, leav-
ing the issue in the laps of the local governmental authorities to 'take
whatever steps they deem necessary to curtail noise.' ' 4 18 The CAB felt
that if it were to impose any such restrictions, "such action might have
serious anticompetitive consequences and create an undue burden on in-
terstate commerce.' '4 19 But, if such federal action might unduly burden
interstate commerce, how then could such state action survive judicial re-
view when challenged on the grounds that it violates Article I section 8 of
the Constitution? The Board did not directly confront the issue, saying only
that such matters are best left to local authorities. 420

VIII. CONCLUSION

The experience of the Civil Aeronautics Board reveals that economic
regulation can be like a swinging pendulum. Over a period of time regula-
tory philosophy can swing in either direction; and it may swing too, too far.
In one direction, the pendulum may swing in favor of protecting the industry
from the deleterious effects of "excessive," "wasteful," or "destructive"

competition. This was the regulatory philosophy which characterized the
CAB between 1 938 and 1 975, when the Board gave excessive protection
to tightly regulated carriers against route and rate competition. 1975 to
1 978 was an interim period for the Board, when the pendulum began to
move away from protectionism in favor of increased reliance upon free mar-
ket forces. Since 1 978, the pendulum has swung fully in the direction of

416. Id. at 2.
417. See Dempsey, Economic Aggression & Self-Defense in International Law: The Arab Oil

Weapon and Alternative American Responses Thereto, 9 CASE W. RES, J. INT'L L. 247 (1976).
418. Chicago-Midway Low-Fare Route Proceeding, CAB Order 78-8-203 (1978), at 11.
419. Id.
420. Id. at 11 -12. See British Airways v. Port Authority of New York, 558 F.2d 75, 83 (2d Cir.

1977).
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unlimited, unrestrained competition, so that today there is virtually no regu-
lation at all; indeed, the pendulum has swung almost off the clock.

Both extremes violated the congressional intent. That intent has re-
cently been described by the U.S. Supreme Court as imposing upon trans-
port regulatory agencies the obligation "to strike a fair balance between the
needs of the public and the needs of the regulated carriers. ' '

421 This "fair
balance" has been lost both in the era of excessive protectionism (1 938-
1 975), and the era of excessive competition (1 978-present).

In enacting the 1 938 legislation, "Congress made it clear that while it
was moving to safeguard against the excesses of destructive and unre-
strained competition, it was in favor of the competitive principle and op-
posed to a principle of monopoly.' '422 In its fervent determination to
protect the industry from excessive competition, the CAB refused to permit
the entry of a single new trunkline carrier; it refused to allow the bankruptcy
of a single inefficient carrier; it virtually eliminated air fare competition; and it
ultimately imposed a moratorium on the issuance of new operating author-
ity. As a result, by 1 975, there were fewer competitors; the industry suf-
fered from excessive investment, excessive non-price competition (i.e.,
'frills"), excessive capacity, and inadequate profits; and passengers paid
unnecessarily high prices for air travel. In general, the Board failed to allow
the industry to enjoy the beneficial effects of regulated competition-the
increased economies and efficiencies of operation which would have arisen
as a result of reasonably increased pricing and entry competition.

The interim period (1 975-1978) proved that by encouraging carriers to
compete they would offer passengers new, innovative combinations of
price and service options. This would, in turn, stimulate passenger demand
(which was inherently elastic), and thereby enable carriers to fill empty seats
on aircraft. Although the Board during this period probably exceeded the
Congressional intent and the perimeters of the Federal Aviation Act, in-
creased capacity levels and decreased "frills" led to the highest industry
profit levels in history. Carriers were encouraged to improve the economy
and efficiency of their operations; passengers were permitted to enjoy air
fares set at a more competitive level.

Yet, the Board since 1978 has violated the congressional will at least
as reprehensibly as did the agency during the worst excesses of the protec-
tionist era. Certainly, Congress intended that air transportation be deregu-
lated, and established a specific timetable for the elimination of regulatory
scrutiny over various carrier activities. But clearly too, Congress did not
intend for the Board to deregulate entry until 1 982; it implicitly designated
1978-1 982 as a transition period during which the Board would gradually

421. Trans Alaska Pipeline Rate Cases, 436 U.S. 631, 653 (1977).
422. Continental Air Lines v. CAB, 519 F.2d 944, 953 (1975).
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expose the highly regulated common carrier system to the rigors of the mar-
ketplace, and allow communities to adjust to the evolving traffic patterns of
an air carrier system which was responding to the needs and demands of
the market. Congress also encouraged the CAB to employ the transition
period as a vehicle to insure continued and viable service at small commu-
nities, and to enhance the possibility of long-term competition by strength-
ening small carriers. Had Congress intended that there be no transition
period, it would most certainly have opened the floodgates in 1 978.

Although de jure deregulation of entry in air transportation is not
scheduled to arrive until 1 982, de facto deregulation is here today. Not in
a single instance, no matter how persuasive or vehement the objections of
affected parties, has the Board awarded operating authority to fewer than
all "qualified" applicants in a single domestic routes proceeding consum-
mated since the promulgation of the Airline Deregulation Act. 423 In the au-
thor's opinion, the blind application of such a regulatory policy satisfies the
definition of fanaticism. Pandora's box has been opened wide. Thousands
of segments of operating have been created for virtually any entity willing to
file an application. 424 Like a pack of ravenous sharks, the CAB has at-
tacked its prey in a deregulatory frenzy. The ultimate tragedy, however,
may well be that communities, carriers, and passengers must suffer the
irresponsible and ill-conceived policies of a misguided majority of the CAB.

Had the Board lived up to its promise in Wichita, and equitably evalu-
ated the needs and requirements of communities and carriers on a case-by-
case basis, structuring route awards to meet these specific needs and re-
quirements, the congressional will might have been satisfied. But Wichita
was a lie. The current majority of the Board has weighed the scales so
heavily in favor of increased new entry that no party could, under any con-
ceivable circumstances, convince it that fewer than all applicants should
receive operating authority. 425 And, the Board should be severely repri-
manded for falsely leading communities and carriers to believe that it might
actually mold its regulatory policies to conform to the needs adduced by
these parties in particular markets at issue. Query: what were the aggre-
gate legal expenses incurred in this futile effort to encourage the Board to

423. "The Board has granted all certificate applications of all comers in all cases, domestic or
foreign, with only incidental exception." Letter from Richard J. O'Melia to Paul Stephen Dempsey
(December 18, 1979).

424. So loading the scales so strongly in favor of a conclusion was held unlawful by the United
States Supreme Court in an analagous context in I.C.C. v. J.T. Transport, 368 U.S. 81, 89-90
(1961).

425. See supra note 423. As of December, 1978, the CAB had issued 2,242 segments of
operating authority in 422 markets on a multiple permissive entry basis. CAB Order 79-10-186
(1979), dissent at 6. Such issuances, coupled with the dormant authority provision of the Airline
Deregulation Act (see supra notes 228-232 and accompanying text) have together created virtually
an infinite number of route opportunities. The floodgates have, quite clearly, burst.
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utilize its regulatory powers in a prudent manner, and give the nation some-
thing more than a mindless deregulatory frenzy? The author finds himself
agreeing with the frustration and exasperation of Member O'Melia, who reg-
ularly lamented the Board's "sausage machine" approach to entry-an
approach of awarding operating authority to every applicant in every con-
veivable market. The author cannot believe that Congress was so irrespon-
sible as to impose the continuation of regulatory scrutiny over entry until
1982, when it actually intended that the Board effectively abandon its regu-
latory responsibilities over entry immediately. But this is the contorted as-
sumption that must be made if we are to conclude that the Board's
contemporary entry policies are consistent with the congressional intent.

Deregulation should not be viewed as an end in itself; it should instead
be perceived as a means to an end, a tool with which to secure a much
more important objective-competition. Viewed from this perspective, reg-
ulatory means may frequently accomplish the objective of enhanced com-
petition more efficiently than the wreckless abandonment of regulatory
means which now characterizes the Board's approach. For example, long-
term competition may be most effectively enhanced by strengthening small
carriers during the transitional period (strengthening them may increase the
likelihood that they will be able to withstand the aggressive, and perhaps
predatory, competition of larger carriers). But again and again, the Board
has refused to modify its entry policies to encourage these long-term bene-
fits. While unlimited entry may increase short-term competition, it may un-
necessarily impair the ability of smaller carriers (many of which own their
modest size to the regulatory policies of the CAB) to compete on a long-
term basis.

Another example: many small communities have urged the Board to
shield a carrier or two from unlimited entry in particular markets so that they
might be encouraged to provide service. This, the Board has refused to do,
awarding operating authority to every applicant no matter how small the
market. Again, the loss of competitive service (or all service) in many of
these markets may well have an unfortunate long-term impact upon compe-
tition. This is, in fact, the lesson of even some rather large markets, such as
those considered in Chicago-Midway and Oakland, where the Board re-
fused to employ regulatory means to rectify the absence of competition
which existed because of a free market choice of most carriers to serve
alternate airports. Thus, although the Board seems to encourage competi-
tion through its unlimited entry policies, the purported effects of the Board's
policies are not always those which arise in the "real world." Indeed, one
might argue that the present Board has no idea of what goes on in the "real
world." Certainly, the agency seems almost fanatically determined to apply
its inflexible deregulatory philosophy no matter what the consequences to
the public or the industry.

[Vol. 1 1
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The Board has lost sight of the ultimate objective of increased competi-
tion. It has instead followed a false prophet, deregulation, promoting de-
regulation as an end in itself. Paradoxically, the Board has vehemently
insisted that unlimited entry witl be a panacea for all of the ills which may be
incurred as a result of unlimited entry. It will not; and the industry and the
public may ultimately suffer the consequences of this unfortunate confu-
sion.

Because of the Board's misguided fury there may ultimately be less
competition and fewer competitors than there are now. As a result, passen-
gers may pay more for travel than they would have had the Board em-
ployed the transitional period in the manner that Congress intended. The
Board's inflexibility may well exacerbate our nation's excessive energy con-
sumption. And, perhaps more significantly, the public's safety may well be
jeopardized because the Board has so watered down the "fitness" criteria,
despite specific congressional directives to the contrary. In the end, history
may record Member O'Melia as the sole and lonely voice of reason in a
sinking ship of fools.

It is too early to draw conclusions as to the precise effect of the
Board's policies. Yet, this has not stopped some from applauding the pur-
ported 'benefits" of deregulation. For example, in introducing the adminis-
tration's "Trucking Competition and Safety Act of 1979' '426 last June,
Senator Kennedy said:

Eight months ago, Congress enacted and President Carter signed into law
the Airline Deregulation Act of 1978, which loosened substantially the restric-
tive economic regulations which had interfered with the efficient performance
of that industry. The results of the legislation have indeed been impressive.
Airline deregulation has meant:

More people can afford to fly;
More industry jobs;
Increased entry and service:
More revenues and higher profits for the airlines themselves;
Reduced bureaucracy with substantial savings to the industry and the tax-

payers;
And, of course, lower prices for consumers.4 2 7

Again, it is probably too early to make any definitive statements with
respect to the impact of airline deregulation. But one cannot help but be
disturbed by such a one-sided account of its purported "benefits." One
could easily compile a parallel list of problems and injuries which have
arisen as a result of the legislative initiatives in this field.

For example, the aforementioned quotation (a) fails to address the loss

426. S. 1400; H.R. 4568, 96th Cong., 1st Sess. (1979). Compare Motor Carrier Regulatory
Improvement Act of 1979, S. 1496, H.R. 4549, 95th Cong., 1 st Sess., (1979), with Motor Carrier
Efficiency and Regulatory Improvement Act of 1979, S. 1497, 95th Cong., 1st Sess. (1979).

427. 125 CONG. REC. S. 8416 (June 25, 1979).
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in quantity and quality of service which has been incurred by small and
remote communities, 428 (b) ignores the significantly increased and discrimi-

428. Between February 1, 1978, and February 1, 1979, 260 cities suffered a decrease (most,
a significant decrease) in aircraft departures. CIVIL AERONAUTICS BOARD, REPORT ON AIRLINE SERVICE,
STATUS ON FEBRUARY 1, 1979, 43-50 (1979) [hereinafter cited as AIRLINE SERVICE]. See also id. at
56. Even the Chairman of the CAB, Marvin Cohen, admitted that, "We have heard the complaints
about service cutbacks, and there is no denying that the carriers have been using their new free-
dom to exit cities as well as their new freedom to enter them." CIVIL AERONAUTICS BOARD, PRESEN-

TATION BEFORE THE SUBCOMMITTEE ON AVIATION, SENATE COMMITTEE ON COMMERCE, SCIENCE AND

TRANSPORTATION, 23 (1979) [hereinafter cited as CAB PRESENTATION BEFORE SENATE COMMERCE
COMMITTEE]. Certainly, the nation as a whole experienced an aggregate increase in service, when
measured solely in terms of departures performed. Id. at 34. In many communities, a new entrant
(frequently, a small commuter carrier) is willing to replace service lost by the departure of an incum-
bent (frequently, a large scheduled air carrier). But the community may be left with a smaller carrier
which, although it may provide as many departures, may nevertheless provide service to less con-
venient points at less convenient time, will ordinarily provide far less service when measured in
terms of capacity (e.g., the replacement carrier may be flying 30-seat aircraft, while the departing
incumbent was providing an identical number of frequencies with 1 20-seat aircraft), and may pro-
vide far less satisfactory service in terms of dependability and safety. Thus, the loss of service must
be measured from two perspectives: (1) quantitatively (which the CAB has emphasized); and (2)
quantitatively (which the CAB has virtually ignored). Although the Civil Aeronautics Board has pro-
vided elaborate departure statistics in an attempt to prove that deregulation was a brilliant success,
it has provided no statistics with respect to the corresponding qualitative loss that many small com-
munities have experienced. The CAB Chairman has acknowledged only that:

Some cities will receive replacement service that is not as convenient as the service
provided by the departing carrier. The new carrier may provide service with smaller air-
craft or to a less convenient airport,

Id. at 39. Small communities find little consolation in statistics which prove that, when measured
solely in terms of departures, the nation is receiving improved service. From their perspective, the
qualitative loss is not reflected in such statistics. And, many such communities are not even receiv-
ing the purported benefits of increased departures; indeed, as has been mentioned, 260 suffered a
quantitative loss in service between February 1, 1978 and February 1, 1979. Member O'Melia
has pointed out that the Board's own data proves

that at the 663 cities surveyed, July 1979 over July 1978, departures declined at 37
percent of the cities. All scheduled service has apparently been lost at 49 cities, involving
974 weekly departures last year. 44 percent of the cities experienced a reduction in
available seats-including points at which the study shows an increase in frequen-
cies. .. .

I should also note, with quiet understatement, that the July 1, 1979 date used here
for service comparisons probably reflects a high point in domestic service this year.

Applications of American Airlines, Inc., CAB Order 79-10-186 (1979), dissent at 6.
When Congress promulgated the Airline Deregulation Act in October of 1978, it gave air carri-

ers a great deal of flexibility to abandon routes or communities which were deemed insufficiently
profitable, so that the carriers would be able to behave like rational businessmen and shift these
resources to more lucrative routes in higher density markets. See Conference Report to Accom-
pany S. 2493, Airline Deregulation Act of 1978, REP. No. 95-1779, 95th Cong., 2d Sess. [Oct.
12, 1978); Improved Authority to Wichita Case, et al., CAB Order 78-12-106 (1978);
Iowa/Illinois-Atlanta Route Proceeding, CAB Order 78-12-35 (1 978); see Sims, International Air
Transportation: The Effect of the Airline Deregulation Act of 1978 and the Bermuda If Agreement,
10 TRANSP. L.J. 239, 248-249 (1978). On the whole, it was thought, the public interest would be
better served by permitting carriers to deploy their resources in response to market demand.
Rather than retain the traditional system of cross-subsidization, whereby a carrier took profits de-
rived from its lucrative routes to subsidize service provided on its unprofitable ones, Congress ex-I
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natory rates, as well as the limitations on liability imposed by air cargo carri-
ers, 4 2 9 (C) ignores the significant increases in aviation fuel consumption and

panded the system of direct federal subsidization so that 'essential air transportation" would be
maintained at "eligible points." 49 U.S.C. § 1389 (1979). 14 CFR § 398 (1979). For a repre-
sentative survey of decisions issued by the Civil Aeronautics Board as to the essential air transpor-
tation requirements at various "eligible" points, see, e.g., CAB Order 79-11-38 (1979), CAB
Order 79-11-27 (1979), CAB Order 79-11-26 (1979), CAB Order 79-11-24 (1979), CAB Order
79-10-203 (1979), CAB Order 79-10-201 (1979), CAB Order 79-10-183 (1979), CAB Order 79-
10-165 (1979), CAB Order 79-10-150 (1979), CAB Order 79-10-149 (1979), CAB Order 79-10-
143 (1979), CAB Order 79-10-140 (1979), and CAB Order 79-10-135 (1979).

Yet, many small communities were extremely disturbed when major carriers began to drop
routes or to pull out of these markets altogether. Chambers of Commerce realize that a loss of air
passenger service diminishes their ability to attract new industry and tourism. So, too, are so many
small communities distraught when rail carriers propose to discontinue service and abandon track-
age with which they are linked to distant markets. And, many remote communities are concerned
that the deregulation of surface transportation may eliminate the obligation of trucking companies
to provide essential service. Clearly, there is more at stake than the sanctity of the laws of the
marketplace. There is a public interest in assuring that the fundamental ingredients of economic
growth are abundant in all regions of our nation, so that the fruits of such growth might be enjoyed
by a larger segment of the population. This is, of course, a distribution of wealth concept. A
geographic disbursement of economic growth offers the potential for a more equitable distribution
of regional growth rates. Moreover, by removing industry from the concentrated urban areas where
the industrial revolution was born, the quality of life might ultimately be improved as workers, by
following industry like a magnet, enable population to become more geographically disparate.

Clearly, transportation is, like communications and energy, a fundamental component of na-
tional, regional, and local economic development. If any of these vital components is deficient,
either from a qualitative or quantitative standpoint, investment in industrial plant will not be forth-
coming, and existing industry may relocate elsewhere. Traditionally, it has been thought that these
essential industries were too important to be left to the rigors of the market-place. Several of these
industries were natural monopolies (e.g., the early railroads, telephone, telegraph, gas, and electric
companies, and to some extent, television and radio), which if unregulated, would produce in lower
quantities and at higher prices than would industries in a competitive market. Regulation seeks to
substitute that which is lacking in the marketplace, by insisting that such natural monopolies pro-
duce at a lower price and higher volume than they otherwise might.

Recognizing this distinction, virtually every major industrial nation on the planet treats these
industries in a manner significantly different from the rest. In most, the industries are owned and
operated by the state. In transportation, most of the rail, motor, barge, and air carriers are social-
ized, even in western Europe.

In the United States, the services of transportation, communications and energy have largely
been performed by the private sector, with government serving the role of a vigorous regulator of a
wide variety of activities, weighing and balancing the public interest against what would otherwise
be the economic laws of the marketplace. The government plays a dual and perhaps schizo-
phrenic role-on the one hand, it seeks to stimulate the inherent economies and efficiencies of the
regulated industries; on the other, it seeks to protect the public from the abuses which these indus-
tries might otherwise perpetrate. For the most part, the United States has been able to avoid na-
tionalizing these industries, for private ownership thereof under governmental regulation has, on the
whole, proven successful.

429. See Augello, Rate Making Without Regulation in TRANSPORTATION LAW INSTITUTE, RATE REG-
ULATION & REFORM 101 (1979) [hereinafter cited as Augello, Rate Making].

The legislative history of the Air Cargo Deregulation Act reveals that Congress specifically
intended that the CAB not eliminate the tariff filing requirement for all cargo carriers. See Confer-
ence Report accompanying H.R. 6010, No. 95-733 (Oct. 27, 1977), at 14-15. The obligation to
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air pollution attributed to increased flights and frequencies in the densely

file tariffs insures that each shipper will be apprised of the "going rate,' not only for itself, but also
for its competitors. Discrimination is inhibited because of the self-policing nature of the pricing
scheme-publically filed tariffs reduce the ability of carriers to deviate therefrom in order to discrim-
inate between their customers. See O'Neal, Price Competition and the Role of Rate Bureaus in the
Motor Carrier Industry, 10 TRANSP. L.J. 309, 317 (1978). Discrimination, in fact, was among the
primary motivating factors which initially led Congress to regulate transportation in 1887. See
Aitchison, The Evolution of the Interstate Commerce Act: 1887-1937, 5 GEO. WASH. L. REV. 289,
292-296 (1937).

Today, as a result of the elimination of the tariff filing requirement, there is widespread discrimi-
nation by air cargo carriers between shippers. Because the CAB no longer regulates air tariffs, air
carriers have been free to increase cargo rates significantly. Between January 1978, and January
1979, such rates rose 89% on minimum charge shipments, 21% on 100 pound shipments, 76%
on 5,000 pound shipments, and up to 900% on accessorial charges. See Augello, Rate Making,
supra. Deregulated carriers are no longer under an obligation to maintain "just and reasonable"

rates; they can now charge whatever the market will bear. Aside from discrimination and signifi-
cantly increased rates, air cargo shippers are also faced with a plethora of paperwork, for there is
now no uniformity in tariff charges between carriers, and no stability in rates, for the tariffs of air
carriers may change from one day to the next. Moreover, the CAB has specifically exempted all
cargo air carriers from the obligation to establish reasonable rates or to carry upon reasonable
request! 14 C.F.R. §§ 241, 242, 249, 291 (1979). See EDR-359, Proposed Rules for All-Cargo
Air Carriers and Domestic Cargo Transportation by Section 401 and 418 Air Carriers (July 25,
1978).

An even more serious problem for shippers lies in the limitations on liability imposed by air
cargo carriers. Such liability has now been reduced from 50 cents per pound total shipment, to
$9.07 per pound per package; special or consequential damages have been eliminated; the time
within which a claim may properly be filed has been reduced to 180 days; and "fuel shortages"
have been imposed as a bill of lading exception from recovery on loss and damage claim. See
Augello, Rate Making, supra. (For an excellent review of the limitations on air carrier liability which
have arisen as a result of the Air Cargo Deregulation Act and the CAB's liberal interpretation
thereof, see W. AUGELLO, FREIGHT CLAIMS IN PLAIN ENGLISH 55-62 (1979)).

These are hidden transportation costs. To the extent that they pragmatically reduce the incen-
tive of carriers to maintain the highest standard of care in handling shippers' commodities, loss and
damage will suffer a corresponding increase, to the detriment of the national economy. The lack of
uniformity and stability in rates may also characterize the regulated motor carrier industry should
Senator Kennedy's S. 710 become law. Compare Popper, Collective Ratemaking: A Case Analy-
sis of the Eastern Central Region and a Hypothesis for Analyzing Competitive Structure, 10

TRANSP. L.J. 365 (1978), with Rose, Surface Competition and the Antitrust Laws: Let's Give Com-
petition a Chance, 8 TRANSP. L.J. 1 (1976). Senator Kennedy's bill would repeal the Reed-Bulwin-
kle Act, 49 U.S.C. § 10706 (1979), and thereby subject carrier agreements on rates, accessorial
charges and rules to the meat cleaver of the antitrust laws.

The Carmack Amendment now prohibits regulated motor and rail carriers from limiting their
liability for loss and damage in transit, except under specifically approved released rates, or from
reducing the time limits for reporting losses or filing claims. 49 U.S.C. § 11707 (1979). The ICC
has recently expanded the ability of surface carriers to limit their liability through the released rates
option, permitting, for example, such released limitations on shipments of less than 500 pounds.
49 CFR § 1100.225(i) (1979); Released Rates in Conjunction With a Small Shipments Tariff, 361
I.C.C. 404 (1979).

Presumably, total deregulation of such carriers will lead to limitations on liability and reductions
on filing times (if not rate increases) analogous to those imposed by deregulated carriers. This will,
in the long run, remove existing incentives for carriers to qive commodities the highest care while in
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populated markets,4 a0 (d) ignores the inherent market barriers to entry con-
fronting small carriers and aviation entrepreneurs, such as the unavailability
of aircraft and fuel (and the rapidly rising cost of both) and lending slots at
major airports,43 1 (e) ignores the overcrowding of airports ill-equiped to
handle the surge in traffic generated by potentially predatory fares, 432 (f)
ignores the tendency of major carriers to seek to merge or consolidate
(e.g., North Central-Southern, Continental-Western, Tiger-Seaboard, and
Pan Am-National) 433 and the long-term potential for market oligopoly such
behavior may portend, (g) ignores the deteriorating safety records of air car-

their possession, and will subject the shipping public to a long term increase in loss and damage in
transit, for which recovery will be difficult and prescribed.

430. See supra notes 406-417, and accompanying text. Air transportation is the most fuel
consumptive of the various modes. The relative energy efficiencies are as follows:

Pipeline 420 BTU's per Ton-Mile
Rail 675 BTU's per Ton-Mile
Waterways 750 BTU's per Ton-Mile
Truck 3,440 BTU's per Ton-Mile
Air 37,500 BTU's per Ton-Mile

Letter from William J. Augello to Jimmy Carter (April 12, 1979), republished in YOUR LETTER OF THE

LAW 44-45 (1979). As air cargo prices fall, more and more freight leaves the surface modes and is
instead tendered to the air freight industry, thereby exacerbating our national energy crisis.

431. With respect to the inaccessibility of access at congested airports, CAB Chairman Marvin
Cohen has acknowledged:

The problem of airport access is a . . troublesome one . . . .We know that much
that we do affects airport access and we recognize our obligation to reduce public incon-
venience on the ground as well as in the air. Clearly at congested airports, the increase in
traffic and service has exacerbated an existing problem.

CAB PRESENTATION BEFORE SENATE COMMERCE COMMITTEE, supra note 428, at 40. Nevertheless,
the CAB has been wholly unwilling to modify its de facto policy of multiple permissive entry in all
markets able to support some service to reflect the scarcity of landing slots at airports, see Applica-
tions of Colonial Airlines, Inc., CAB Order 78-6-183 (1979), or the inability of airports to withstand
terminal capacity problems associated with unlimited entry in large markets, see Austin/San
Antonio-Atlanta Service Investigation, CAB Order 79-3-9 (1979), at 10-11. Curiously, the Board's
merger policies apparently have been altered to reflect the 'constraints on entry imposed by airport
rules or limitations .... ' Continental/Western Merger Case, CAB Order 79-9-185 (1979), at 2.
Hence, the problems of congestion and inaccessibility due to FAA landing slot limitations are given
no weight in entry proceedings, and are given determinative weight in merger proceedings. One
can only speculate as to the reason for this inconsistency, for the Board has never attempted to
distinguish or explain it.

432. See Austin/San Antonio-Atlanta Service Investigation, id., and accompanying discussion.
433. See North Central-Southern Merger Case, CAB Order 79-6-8 (1979), CAB Order 79-6-7

(1979); Texas International-National Acquisition Case, et al., CAB Order 79-7-55 (1979), CAB
Order 79-3-152 (1979), CAB Order 79-1-117 (1979), CAB Order 79-1-49 (1979), CAB Order
78-12-104 (1978), CAB Order 78-12-109 (1979), CAB Order 79-4-74 (1979), CAB Order 79-4-
69 (1979), CAB Order 78-10-142 (1979), Texas International Airlines, Inc. v. Pan American World
Airways, Inc., National Airlines Inc., Enforcement Proceeding, CAB Order 78-12-56 (1978); Pan
American World Airways-National Acquisition Case, CAB Order 79-9-163 (1979); Application of
Eastern Air Lines, Inc., CAB Order 79-3-136 (1979); Application of Tiger International Inc., CAB
Order 78-10-101, (1978); Tiger International-Seaboard Acquisition Case, Order 79-2-131 (1979),
Order 78-12-173 (1978); Continental/Western Merger Case, Order 79-9-185 (1979).
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riers (particularly cummuter carriers), 434 (h) ignores the 26 percent increase
in passenger fares since the beginning of the year,4 35 (i) ignores the signifi-
cant reductions in airline profits beginning the third quarter of 1 979,436 and
(j) ignores the recent decision of a number of major carriers (e.g., United,
Pan Am, Braniff, TWA) to reduce service, increase rates, and lay off em-
ployees.

4 3 7

434. Recently, much media attention has been focused on the safety problems of DC-1 Os, as a
result of the tragic crash near Chicago. And, a number of major carriers (e.g., Braniff) have come
under intensive governmental scrutiny and sanction for failure to adhere to FAA safety regulations.

As has been indicated, commuter carriers have replaced the larger scheduled carriers in many
small and medium sized communities, resulting in a qualitative (and, frequently, a quantitative) loss
in service. See supra note 4. The fatality rate for passengers boarding commuter carriers is 300
times worse than the rate for the larger carriers. Panetta, Commuter Airlines: Taming the Wild
Blue, COLORADO/Bus. (November 1979), at 17.

435. Actually, coach fares increased almost 28 percent during the first ten months of 1979.
Karr, Airline-Industry Decontrol in First Year Boosts Competition, Fails to Slash Fares, WALL ST. J.

(October 23, 1979), at 6, Col. 1. Curiously, although the CAB granted 416 new segments of
operating authority during this period, carriers inaugurated service only on 8 percent of these
routes. Id.

The recent increase in passenger fares has been widely attributed to the increase in the cost of

aviation fuel. See, e.g., Fasten Seat Belts, NEWSWEEK (Nov.5, 1979), at 89. Does it not, however,
seem somewhat inconsistent to argue that last year's rates (which were declining) were a direct
consequence of the new liberal pricing and entry policies of the CAB, as sanctioned by Congress
with the promulgation of the Airline Deregulation Act, while this year's rates (which are increasing)
are wholly unrelated to the pricing and entry determinations of our new deregulatory regime?

Much attention has been focused on the assertion of CAB Chairman Marvin Cohen, made on
April 25, 1979, that "We have estimated that consumers have saved almost $2.5 billion over the
past year." CAB PRESENTATION BEFORE SENATE COMMERCE COMMITTEE, supra note 428, at 3. Actu-
ally, he provided no data to substantiate that allegation. Moreover, how can the American public
be deemed to have saved anything, when the aggregate amount spent on air transportation, gener-
ated by the price elasticity of the passenger market, increased during this period? The CAB itself
has repeatedly recognized that lower fares tend to lure the "discretionary traveler" to take the trip
or vacation of which he might never have dreamed. As the Board has said, lower fares "broaden

the demand for air services in general by attracting a segment of the public that wouldn't or
couldn't travel by air at the reqular price." Las Vegas-Dallas/Fort Worth Nonstop Service Investi-
gation, CAB Order 78-3-121 (1978), at 3. How then, does one, by spending money, save it?

436. Virtually all of the major airlines have suffered a serious reduction in profits during the third
quarter of 1979 (vis-a-vis the same quarter, the preceding year). Indeed, two carriers (i.e., United
and Braniff) together actually lost over $30 million during this period, See Fasten Seat Belts, NEWS-
WEEK (Nov. 5, 1979), at 89.

437. Id. The Air Transport Association anticipates that traffic will continue to decline during
1980. Id.

For a review of typical instances in which major carriers have recently sought to terminate,
suspend, or eliminate service at various points, see, e.g., CAB Order 79-10-169 (1979), CAB
Order 79-10-28 (1979), CAB Order 79-9-101 (1979), CAB Order 79-5-87 (1979), CAB Order
79-5-86 (1979), CAB Order 79-5-85 (1979), CAB Order 79-5-26 (1979), CAB Order 79-5-22
(1979), CAB Order 79-5-19 (1979), CAB Order 79-4-185 (1979), CAB Order 79-4-182 (1979),

CAB Order 79-4-178 (1979), CAB Order 79-4-175 (1979), CAB Order 79-4-166 (1979), CAB
Order 79-3-183 (1979), CAB Order 79-3-177 (1979), CAB Order 79-3-166 (1979), CAB Order
79-3-165 (1979), CAB Order 79-3-139 (1979), CAB Order 79-3-138 (1979), CAB Order 79-3-
132 (1979), CAB Order 79-3-131 (1979), CAB Order 79-3-107 (1979), CAB Order 79-3-105
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Whether one views the CAB's policies on having desirable or undesir-
able effects will depend upon one's perspective. Large carriers which in-
crease their market shares, and high density markets which may enjoy
increased air service will surely view this approach as heaven sent. Small
carriers which suffer economic injury (or bankruptcy), and small communi-
ties which lose service, will view CAB Chairman Marvin Cohen as Satan
incarnate.

In the end, the absolute effects of the Board's policies may be ob-
scured. Increased air fares will be blamed on higher fuel prices. Small car-
rier bankruptcies will be blamed on ineffective management. Increased
industry concentration will be blamed on free market forces. Loss of serv-
ice at small communities will be blamed on insufficient market demand.
Loss of life will be blamed on aircraft design, pilot error, weather, or the
inadequacies of the Federal Aviation Administration. In the end, the Civil
Aeronautics Board will probably receive much less blame for the unfortu-
nate results of its mindless approach than it deserves. And, it can probably
be relied on to provide a less than objective analysis of the impact of its
indiscriminate entry policies.

If indeed, one accepts the author's conclusion that the Board has abro-
gated the congressional will, and that effects of the agency's actions will be
far less beneficial than it would have us believe, what are the lessons Con-
gress should derive from this experience? After all, our elected representa-
tives are now contemplating proceeding on an analogous course in the
fields of motor and rail carriage. How can the Congress avoid the growing
erosion of its constitutional powers over interstate and foreign commerce?

First, Congress should be much more specific in its statutory directions
and much more careful in drafting the legislation. Ambiguous terminology
such as "public convenience and necessity," "public interest," and "fit,
willing, and able" should be defined in a much more precise manner, or
abandoned. 438 If a regulator is adamently dedicated to a particular eco-
nomic or political philosophy, as are the members of the present Board, he
will resolve all ambiguities in his favor. Which leads us to the second les-
son.

The Senate should carefully scrutinize all Presidential appointees to the
regulatory agencies, so as to insure that they aren't so dedicated to a par-
ticular regulatory ideology that they are willing to bend, twist, or indeed,
abrogate the congressional will. The President and the Congress should

(1979), CAB Order 79-3-100 (1979), CAB Order 79-3-99 (1979), CAB Order 79-3-98 (1979),
CAB Order 79-3-91 (1979), CAB Order 79-3-76 (1979), and CAB Order 79-3-41 (1979).

438. Such terms are employed not only in air transport regulation, but also to the regulation of
rail carriers, see 49 U.S.C. §§ 10901, 10903, 109.09 (1979), motor and water carriers, see 49
U.S.C. §§ 10922, 19023 (1979); brokers of motor carrier transportation, see 49 U.S.C. § 10924
(1979); and communications, see 47 U.S.C. §§ 214(a), 307(a)(d), 309(a) (1977).
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abandon the political patronage system and begin to appoint individuals
who are (a) reasonably intelligent, (b) reasonably well educated in the legal
and economic intracacies of the regulated industry, and (c) not so fanati-
cally obsessed with a particular crusade (e.g., deregulation) that they lose
sight of both the congressional intent (as expressed in the relevant legisla-
tion and its history) and that which is in the best interests of the nation.
Unfortunately, President Carter has attempted to "pack" both the CAB and
the ICC with fervent deregulators. This trend must be reversed.

Finally, whatever the benefits of deregulating air transportation, they
may not be repeated should Congress choose to deregulate other modes.
Prior to 1 975, the airline industry suffered from excess capacity and low
profits. By lowering prices, air carriers were able to appeal to the discre-
tionary traveler, thereby filling seats which might otherwise have flown
empty. In so doing, air carriers increased the economies and efficiencies of
their operations, and thereby increased their profits. As has been men-
tioned, these benefits were rather short lived.

Nevertheless, even these temporary attributes of airline deregulation
may not be repeated in the surface transportation of commodities. As has
been indicated, the passenger market is price elastic-lower prices may
generate demand from discretionary travelers. However, in the aggregate,
the commodities market is relatively demand inelastic with respect to the
use of transportation services.439 Between carriers and modes there may
be some demand elasticity, but the total market, at any point in time, is
virtually finite. Hence, while air passenger deregulation led to price compe-
tition which, in turn, enabled air carriers to fill seats which might otherwise
have flown empty, deregulation is unlikely to fill empty areas in motor carrier
trailers or rail boxcars.

The overriding purpose of this article has been to set forth, in great
detail, the primary allegations made by the CAB regarding the postive im-
pact it has assured us we will enjoy as a result of its deregulation of entry
(and its repeated insistence that despite the vehement objections of a pleth-
ora of parties, no deleterious effects will arise). If, indeed, such beneficial
consequences do occur, they will certainly be evident if only we examine
the airline industry and the passenger service it provides. Let us now begin
to scrutinize carefully the results of these policies to discern whether the
Board's contentions were correct, or whether they were erroneous, and
place the appropriate credit or blame, respectively, upon the shoulders of
those who deserve it. Let the reader, the traveling public, and the Congress
be the judge of whether the nation is left with a superior or a deficient na-

439. See Waring, Rate Adjustments on Specific Movements, in TRANSPORTATION LAW INSTITUTE,
RATE REGULATION & REFORM 145 (1 979).

[Vol. 1 1
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tional transportation system. 440

440. The importance of these issues should not be underestimated. As this author has empha-
sized elsewhere:

Air transport regulation is perhaps the most rapidly developing area in all of adminis-
trative law; certainly, the developments here have been among the most revolutionary in
the history of governmental regulation. The extent to which these innovative policies suc-
ceed or fail will undoubtedly affect not only civil aeronautics, but all of regulated transpor-
tation, if not all of governmental regulation.

Dempsey, The International Rate & Route Revolution in North Atlantic Passenger Transportation,
17 COLUM. J. TRANSNAT'L L. 393, 441 (1978).
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