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Religious Accommodation and the
National Labor Relations Act

Roberto L. Corradat

This Article argues for amending the National Labor Relations Act
(“NLRA") to require employers and unions to accommodate a broader ar-
ray of employee and third party religious beliefs. By detailing the exper-
iences of several religious adherents, the Article seeks to demonstrate that
current statutory and constitutional doctrines fail to adequately protect reli-
gious freedom.

After identifying numerous conflicts between the NLRA and religious
exercises, the Article explains why a legislative accommodation for religion
is appropriate given the long-standing history in United States labor law of
accommodating various secular interests (e.g. federalism and free speech)
that may conflict with optimal labor policy. In the author’s view, religion is
an interest as worthy of protection as these secular interests.

Finally, the author tests his proposal under the appropriate Establish-
ment Clause standards. Due to inconsistent Supreme Court jurisprudence
in cases involving the intersection of the Free Exercise and Establishment
Clauses of the First Amendment, the author analyzes in detail how the pro-
posed legislative accomodation complies with the dictates of Court prece-
dent. The Author concludes that the current Supreme Court would uphold a
meaningful level of legislative accommodation of religious liberties im-
pinged by the NLRA against challenges that such accommodation violates
the Establishment Clause.
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INTRODUCTION

The National Labor Relations Act (“NLRA” or “Act”)! has occasion-
ally burdened religious liberty. Members of some religions hold sincere,
deeply-rooted beliefs that do not square with certain rights and require-
ments created or endorsed by the NLRA.? Despite these impingements,
federal courts have often completely denied NLRA exemptions or accom-
modations to individual religious objectors whose beliefs are in conflict
with the Act’s requirements.? Neither the original Wagner Act nor any of its
major amendments provide any guidance for resolving conflicts between

1. Hereinafter, the Wagner Act and its major amendments (Taft-Hartley & Landrum Griffin), all
codified at 29 U.S.C. §§ 151-67 (1994), are collectively referred to as the National Labor Relations Act.

2. Of these minority religions, the Seventh Day Adventists have been by far the most discussed
in the law. See International Ass’n of Machinists v. Boeing Co., 833 F.2d 165 (3th Cir. 1987), cerr.
denied, 485 U.S. 1014 (1988); Anderson v. General Dynamics, 648 F.2d 1247 (9th Cir. 1981); Tooley v.
Martin Marietta, 648 F.2d 1239 (9th Cir. 1981); Nottelson v. Smith Steel Workers, D.A.L:V. 19806, 643
F.2d 445 (7th Cir. 1981); McDaniel v. Essex Int’l, Inc., 571 F.2d 338 (6th Cir. 1978); Cooper v. General
Dynamics, 533 F.2d 163 (5th Cir. 1976); Linscott v. Millers Falls Co., 440 F.2d 14 (1st Cir. 1971);
Wondzell v. Alaska Wood Prods., 601 P.2d 584 (Alaska 1979); Scandia Log Homes, Inc., 258 N.L.R.B.
716 (1981). Fewer claims have been made by members of other religions objecting to NLRA require-
ments, mostly Christian Fundamentalist sects. These cases have presented unique problems because the
individualistic nature of many fundamentalist beliefs, drawn from outside known church doctrines or
creeds, requires particularized accommodations only workable on a case by case basis. See, e.g., Wilson
v. NLRB, 920 F.2d 1282 (6th Cir. 1990) (Faith Assembly Church); Service Employees Int’l Union,
Local 6, 117 LR.RM. (BNA) 1503 (1984) (Advice mem. NLRB Gen. Counsel) (Country Bible
Church); see also Trans World Airlines v. Hardison, 432 U.S. 63 (1977) (Worldwide Church of God);
Yott v. North American Rockwell Corp., 602 F.2d 904 (9th Cir. 1979) (The Church Which is Christ’s
Body). Six additional religions have beliefs that conflict with compelled union financial support, as
evidenced by their involvement in attempting to amend the NLRA to allow for religious accommoda-
tion. See House ComM. ON Epuc. ANp LaBoOR, Conscientious OsiecTioN To JOINING A Lasor
OraGanIzaTion, H. Rep. No. 768, 95th Cong., 1st Sess. 5 (1977) (In addition to Seventh Day Adventists,
other religions with objections to joining or supporting labor unions are the Amish, the Mennonites,
Plymouth Brethren IV, the National Association of Evangelicals, the Christian Missionary Alliance, and
the Old German Baptists). Recently, NLRA-endorsed activity has also conflicted with the beliefs of the
Orthodox Jewish, Islamic, and Zoroastrian faiths. See Cannon v. Edgar, 825 F. Supp. 1349 (N.D. IlL.
1993), aff ’d, 33 F.3d 880 (7th Cir. 1994).

3. This Article will highlight the claims of some of these religious objectors. The Act’s support
for collective bargaining has superseded Worldwide Church of God member Larry Hardison’s religious
need to keep holy the Sabbath. See Trans World Airlines v. Hardison, 432 U.S. 63 (1977). The NLRA’s
endorsement of the union shop (requiring union financial support) has overcome Seventh Day Adventist
Beatrice Linscott’s sincere belief that employees should not be adversaries of their employer. See Lin-
scott v. Millers Falls Company, 440 F.2d 14 (Ist Cir.), cert. denied, 404 U.S. 872 (1971); see also Faith
Assembly Church member Maurice Wilson’s case, Wilson v. NLRB, 920 F.2d 1282 (6th Cir. 1990),
cert. denied, 505 U.S. 1218 (1992). The NLRA’s regulation of strikes by labor organizations has tri-
umphed over Carole Katz’s desire to honor her mother’s Orthodox Jewish request to be buried within
one or two days of her death. See Cannon v. Edgar, 825 F. Supp. 1349 (N.D. Hll. 1993), aff'd, 33 F.3d
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religion and the statute’s requirements. Congressional inaction requires in-
dividual religious objectors to employ ill-fitting legal theories in the hope of
gaining relief. In those few cases in which courts or legislatures have af-
forded relief, religious institutions have fared well* while accommodations
for individual religious objectors have been either very limited or short-
lived.> This Article proposes that Congress amend the NLRA to provide
accommodations for individual religious objectors when the Act’s require-
ments conflict with religious liberties.®

880 (7th Cir. 1994) (lock out of cemetery workers delayed burials beyond the Orthodox Jewish require-
ment of two days).

4. See, e.g., NLRB v. Catholic Bishop of Chicago, 440 U.S. 490 (1979) (holding the NLRA
inapplicable to Catholic religious schools, even those which employ secular teachers and which teach
secular subjects, because the complex regulatory scheme established by the Act might require excessive
entanglement of government with religion, a state of affairs not clearly intended by Congress). /d. The
resulting government inquiries about the school’s religious mission would “implicate sensitive issues
that open the door to [church/state] conflicts” and “which may impinge on rights guaranteed by the
Religion Clauses.” Id. The Court’s decision in Catholic Bishop has generated controversy. Some com-
mentators favoring governmental separation from religious institutions have seen the decision as a para-
digmatic example of Establishment Clause jurisprudence. See, e.g., Steven D. Smith, Separation and
the “Secular”: Reconstructing the Disestablishment Decision, 67 Tex. L. REv. 955 (1989). Other com-
mentators have agreed with the decision’s result, but have disagreed with the Court’s approach to the
conflict between government regulation and church claims for exemption. See, e.g., Douglas Laycock,
Towards A General Theory of the Religion Clauses: The Case of Church Labor Relations and the Right
to Church Autonomy, 81 Corum. L. Rev. 1373 (1981). Still other commentators have viewed the
Court’s decision in Catholic Bishop suspiciously, either criticizing its result or minimizing its impact as
a constitutional precedent because of its statutory rationale. See, e.g., Robert J. Pushaw, Jr., Labor
Relations Board Regulation of Parochial Schools: A Practical Free Exercise Accommodation, 97 YALE
L.J. 135 (1987); Ira C. Lupu, Free Exercise Exemption and Religious Institutions: The Case of Employ-
ment Discrimination, 67 B.U. L. Rev. 391, 411-13 (1987); William P. Marshall and Douglas C.
Blomgren, Regulating Religious Organizations Under the Establishment Clause, 47 Onio St. L.J. 293,
297-99 (1986). -

5. For example, Title VII's requirement that religion be reasonably accommodated in the private
workplace is severely restricted by the Supreme Court’s requirement that any impositions on employers
must be no more than de minimis. See Hardison, 432 U.S. at 63. Section 19 of the NLRA, 29 US.C.
§ 169 (1994), enacted in 1980 expressly to alleviate the burden imposed on minority religions by the
union shop, affords only partial accommodation and excludes many religious objectors who cannot
satisfy the provision’s definition of religion. The provision, which allows religious objectors to make a
payment to charity rather than to a union, only applies to an employee who “adheres to established and
traditional tenets and teachings of a bona fide religion” with “historically held’ objections to labor
unions. /d. (emphasis added). See Wilson, 920 F.2d 1282 (6th Cir. 1990). At least one successful at-
tempt to obtain relief from a state legislature was ultimately preempted by federal law. See Cannon, 825
F. Supp. 1349 (N.D. 111 1993). See ailso David L. Gregory, Government Regulation of Religion through
Labor and Employment Discrimination Laws, 22 STETsoN L. Rev. 27 (1992) (maintaining that while
religions as institutional actors have received wide-ranging exemptions from labor and employment laws
of general applicability, the exemption requests of individual religious objectors have often been de-
nied); David E. Steinberg, Religious Exemptions as Affirmative Action, 40 Emory L.J. 77 (1991) (noting
the failure of courts to grant exemptions for individual religious objectors, and suggesting an affirmative
action standard for such claims).

6. This Article assumes, for purposes of more fully comparing the Religion Clauses and the
NLRA, that so long as there is a burden on religion, legislative accommodation of religion should be
undertaken. The Article’s central purpose, then, is to show that a carefully constructed statutory accom-
modation is constitutionally viable. However, the Article strives also to illuminate the general debate
surrounding government involvement with religion. In that debate, Michael McConnell has been one of
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Unfortunately, this proposal runs squarely into a vigorous debate over
the scope of the Religion Clauses of the First Amendment of the United
States Constitution.” Indeed, one of the most lively discussions surrounding
the interpretation of the Religion Clauses has involved the validity of ac-
commodations for religion enacted at Congress’ discretion but not required
by the Constitution’s Free Exercise Clause.® In Employment Division v.
Smith,® the Court reformulated free exercise doctrine by holding that the
Free Exercise Clause does not mandate exemptions from facially neutral,
generally applicable laws or government actions.'® The Court’s Smith deci-

the primary proponents of legislative accommodation of religion. See Michael W. McConnell, Accom-
modation of Religion: An Update and a Response to Critics, 60 Geo. WasH. L. Rev. 685 (1992)
[hereinafter McConnell, Update]; Michael W. McConnell, Accommodation of Religion, 1985 Sup. Cr.
Rev. 1. [hereinafter McConnell, Accommodation). Ira Lupu has taken up the other side. See Ira C.
Lupu, Reconstructing the Establishment Clause: The Case Against Discretionary Accommodation of
Religion, 140 U. Pa. L. Rev. 555 (1991) [hereinafter Lupu, Discretionary Accommodation]; Ira C.
Lupu, The Trouble with Accommodation, 60 GEo. W asH. L. REv. 743 (1992) [hereinafter Lupu, Accom-
modation Trouble).

To the extent that readers hesitate to agree that nonmajoritarian religious beliefs should be accom-
modated, they may wish to consult, in addition to the cited works by Michael McConnell, the following:
Marc S. Galanter, Religious Freedoms in the United States: A Turning Point?, 1966 Wis. L. REv. 217,
Steinberg, supra note 5. A more recent work that supports some accommodations and operates from
neutral principles is JEsse H. CHoPER, SECURING REeLIGious LiBerTY, 119-40 (1995).

7. See U.S. Consr. amend. I (“Congress shall make no law respecting an establishment of reli-
gion, or prohibiting the free exercise thereof . . . .”).

8. Some scholars espouse that the Free Exercise Clause mandates accommodation even absent
congressional action, but also generally agree that even if accommodation is not mandated by the Con-
stitution, it should certainly be tolerated in the form of legislative directive. See McConnell, Update,
supra note 6; Michael W. McConnell, Free Exercise Revisionism and the Smith Decision, 57 U.Chr L.
Rev. 1109 (1990); McConnell, Accommodation, supra note 6; see also STEPHEN L. CARTER, THE CuL-
TURE oF DisseLier (1993); Douglas Laycock, The Remnants of Free Exercise, 1990 Sup. Ct. Rev. 1;
Stephen Pepper, Taking the Free Exercise Clause Seriously, 1986 B.Y.U. L. Rev. 299. Several other
scholars believe that the Free Exercise Clause should not mandate exemptions because of concerns
about establishment, and thus also tend to be suspicious of legislative accommodations for religion. See
Lupu, Accommodation Trouble, supra note 6; Lupu, Discretionary Accommodation, supra note 6; Wil-
liam P. Marshall, In Defense of Smith and Free Exercise Revisionism, 58 U. Cui. L. Rev. 308 (1991),
Mark Tushnet, The Emerging Principle of Accommodation of Religion (Dubitante), 76 Geo. L. J. 1691
(1988). This Article deals largely with legislative accommodations of religion; those that are enacted at
Congress’s discretion but are not mandated by the Constitution. With respect to these, the Article uses
the terms “legislative,” “discretionary,” and “permissible” interchangeably.

9. 494 U.S. 872 (1990).

10. Id. at 878-82. Until Smith, the Supreme Court’s free exercise doctrine mandated exemptions in
cases where the law or government action substantially burdened a plaintiff 's exercise of her religious
beliefs and the government could not show that the law was necessary to further an important objective
and was the least restrictive means of accomplishing that objective. See Wisconsin v. Yoder, 406 U.S.
205, 215 (1972); Sherbert v. Verner, 374 U.S. 398, 402-10 (1963). The results of the Court’s applica-
tion of this doctrine, however, had been counterintuitive. See LAURENCE H. TRIBE, AMERICAN CONSTI-
TUTIONAL Law 1194 & n.41 (2d ed. 1988) (contrasting the Court’s formal requirements for free exercise
claimants with the Court’s application of those requirements); Pepper, supra note 8, at 316. For the
twenty years leading up to Smith the Court rejected nearly every claim for an exemption, even where the
challenged law or government action severely burdened religious exercise and the government interest
seemed relatively unimportant. See Lyng v. Northwest Indian Cemetery Protective Ass’n, 485 U.S. 439
(1988) (declining to stop the building of a road through sacred burial sites); O’Lone v. Estate of
Shabazz, 482 U.S. 342 (1987) (denying an exemption to work schedules for Muslim prisoners to accom-
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sion arguably has reduced the Clause to a specialized equal protection guar-
antee for religion and religious observance.'!

The Smith decision at first glance would seem to diminish religious
objectors’ chances for accommodation from the requirements of generally
applicable laws like the NLRA. Specifically, if accommodation of religion
is almost never required, is any statutory accommodation of religion pre-
sumptively an impermissible establishment in that it privileges religion?'2
Certain language in Smith, however, strongly suggests that the Court is
moving toward a narrower or weaker interpretation of the Establishment
Clause at the same time that it is weakening free exercise guarantees. The
Court suggested in Smith that the legislature, as opposed to the judiciary, is
authorized, but not required, to make some accommodations that do not
violate establishment principles.'® Indeed, the Court’s more recent Estab-
lishment Clause decisions involving accommodation of religion, though
striking down most of the accommodations at issue, have increasingly
stated a favorable disposition to such legislative action.'* As a result of the
Supreme Court’s general stand in favor of legislative accommodation and
the guidelines for proper accommodations that it has put forth, this Article
concludes that the proposed religious accommodation amendment to the

modate Friday worship services); Goldman v. Weinberger, 475 U.S. 503 (1986) (denying an exemption
to Air Force dress regulations for an Orthodox Jewish officer to accommodate his wearing a yarmulke).
See also Christopher L. Eisgruber and Lawrence G. Sager, The Vulnerability of Conscience: The Con-
stitutional Basis for Protecting Religious Conduct, 61 U. CHi. L. Rev. 1245, 1247 (1994).

11. Congress’ passage of the Religious Freedom Restoration Act (RFRA), Pub. L. No. 103-141,
107 Stat. 1488 (1993) (codified at 42 U.S.C.A. §§ 2000bb-bb(4) (West Supp. 1995)), a reaction to the
Smith decision, does little to change the Court’s overall approach to the Free Exercise Clause. If RFRA
survives constitutional scrutiny (for a list of constitutional concerns regarding RFRA and its promulga-
tion under Section 5 of the Fourteenth Amendment, see Ira C. Lupu, Statutes Revolving in Constitutional
Law Orbits, 79 VA. L. Rev. 1, 52-66 (1993)), the Act will purportedly require courts to strictly analyze
government impositions on religion through laws of general applicability. Despite RFRA’s facial ap-
plication of expansive free exercise ideals to laws of general applicability, however, both the Senate and
House Committee Reports accompanying the law emphasize that RFRA only restores the law to its state
prior to Smith. According to the Senate Report, for example, “[RFRA] is not a codification of the result
reached in any prior free exercise decision but rather the restoration of the legal standard that was
applied in those decisions. Therefore, the compelling interest test generally should not be construed
more stringently or more leniently than it was prior to Smith.” See S. Rep. No. 111, 103d Cong., Ist
Sess., at 9 (1993) (emphasis added). Accord H. Rep. No. 88, 103d Cong., 1st Sess., at 7 (1993). For an
analysis of all the ways in which RFRA may be marginalized by the federal courts, see Scott C. Idle-
man, The Religious Freedom Restoration Act: Pushing the Limits of Legislative Power, 73 Tex. L. REv.
247 (1994); bur see Douglas Laycock and Oliver S. Thomas, Interpreting the Religious Freedom Resto-
ration Act, 73 Tex. L. Rev 209 (1994). Even if RFRA survives constitutional attack and is applied more
broadly than Congress intends, it remains only a federal statute, meaning that it is not necessarily certain
that its commands will supersede those of the NLRA. Cf. Joanne C. Brant, “Our Shield Belongs to the
Lord:” Religious Employers and a Constitutional Right to Discriminate, 21 HasTINGs ConsT. Law
QUARTERLY 275, 282 n.32 (1994).

12.  See Lupu, Discretionary Accommodation, supra note 6, at 560-61.

13.  Smith, 494 U.S. at 890.

14. See Kiryas Joel Village Schoo! District v. Grumet, 114 S.Ct. 2481 (1994); Texas Monthly, Inc.
v. Bullock, 489 U.S. 1 (1989); Corporation of the Presiding Bishop v. Amos, 483 U. S. 327 (1987);
Estate of Thomton v. Caldor, Inc., 472 U.S. 703 (1985).
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NLRA would survive constitutional scrutiny under the Establishment
Clause.

Part 1 of the Article explores individual religious conflict with the
NLRA through the eyes of individual religious objectors who have been
denied relief from NLRA burdens. Their stories illustrate the need for
change by showing that the Free Exercise Clause, Title VII's religious ac-
commodation provision, Section 19 of the NLRA, and state legislative ini-
tiatives, which have all been used in attempts to challenge NLRA
impositions on religious belief, are unreliable, inappropriate, and often in-
adequate avenues of relief.

After making the case for individual religious accommodation in Part
I, the Article outlines, in Part II, a specific proposal for individual religious
accommodation under the NLRA. The proposal calls for a general amend-
ment to the Act requiring the National Labor Relations Board (NLRB) to
accommodate religious liberty. In particular, the Board would be required
to create religious accommodations from labor policies in such a way as to
destroy as little of one as is consistent with maintenance of the other. The
Article argues that the NLRB should be comfortable with this role because
it already performs a similar balance of labor rights with both free speech
and private property rights. Part II suggests how the proposal’s guidelines
can be implemented and concludes by applying the suggested model to in-
stances of conflict between individual religious objection and the NLRA.

Part III asserts that the Supreme Court’s emerging doctrine of “permis-
sible accommodation” condones legislative attempts to relieve religious
burdens incidentally imposed by statutes of general applicability, like the
NLRA. Part III begins its analysis of accommodation by emphasizing gov-
emment neutrality toward religion, a notion that undergirds the Supreme
Court’s decisions in this area. An important neutrality requirement, em-
braced almost unanimously by the Court, is that any valid legislative ac-
commodation must be aimed at relieving a religious burden that the
government itself has imposed. After exploring the Court’s apparent under-
standing of burdens that are governmentally-imposed and applying the
Court’s reasoning to NLRA religious impingement, the discussion isolates
models of permissible accommodation that have emerged from the Court’s
Establishment Clause decisions—Justice Scalia’s minimalist “Burden-Lift-
ing” model, Justice O’Connor’s “Endorsement” model, and Justice Bren-
nan’s formulation based loosely on principles derived from the Supreme
Court’s decision in Lemon v. Kurtzman. Finally, Part III analyzes the re-
quirements of each accommodation model and applies them to religious
accommodation under the NLRA.
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1. Tue ConrLIcT BETWEEN RELIGIOUS LIBERTY AND THE NLRA

The legal history of religious accommodation in the private unionized
workplace is, at worst, a meandering path of hostility to the needs of reli-
gious conscience, and, at best, an exercise in piecemeal policymaking. The
following stories of Beatrice Linscott, Larry Hardison, Maurice Wilson, and
Carole Katz illustrate the history of the clash between religious values and
the government-created union/management relations scheme set out in the
NLRA. The stories show how these religious objectors were frustrated in
their attempts to resolve through legal channels the conflict between their
religious beliefs and NLRA-supported activity. The stories are analyzed
separately to show why each different litigation strategy failed and to ex-
plain how the currently available legal avenues for resolving NLRA and
religious conflicts are inadequate.

A. Beatrice Linscott and the Constitution’s Free Exercise Clause'>

BeaTrICE LinscoTT was employed by Millers Falls Company as a pro-
duction employee. She worked at the Company on a satisfactory basis from
1950 until 1968. In 1968, some two years after winning a representation
election, the United Electrical, Radio & Machine Workers, Local 274 en-
tered into a collective bargaining agreement with Millers Falls. The labor
contract between the union and the company required employees to pay
initiation fees and periodic dues to the union as a condition of continued
employment.'®

When informed of the contractual requirement, Beatrice told the union
and the company of her religious objection to making financial contribu-
tions to a labor organization. Beatrice was a Seventh Day Adventist whose
religious beliefs required that she not “bind herself up” with labor unions,
which meant she could not become a union member nor could she finan-
cially contribute to a union. As a result of her failure to pay union dues and
fees, Beatrice Linscott was discharged from her job. As there was no provi-
sion governing religious conflict in the NLRA, Beatrice, like other religious
objectors, sought to be exempted from NLRA requirements by filing suit in

15. Unless otherwise noted, all facts regarding Beatrice Lmscott are from Linscott v. Millers Falls,
440 F.2d 14, 15-16 (1971).

16. The NLRA generally forbids discrimination in employment based on whether an employee is
a union member, but the general rule carries with it an exception that allows a union and an employer to
negotiate a “union shop” provision, an agreement that requires all employees, as a condition of their
employment, to pay union dues and fees within thirty days of beginning their jobs. 29 U.S.C.
§ 158(a)(3) (1994); see also NLRB v. General Motors Corp., 373 U.S. 734 (1963) (interpreting the word
“membership” in the statute to mean simply the tender of periodic dues and fees).

However, some twenty-one states have enacted “right to work” laws, permitted under section 14(b)
of the NLRA. For these states, the NLRA’s provision allowing unions and employers to agree to require
union membership as a condition of employment is nullified. See FLorian Bartosic & Rocer C.
HARTLEY, LABOR RELATIONS Law IN THE PRIVATE SECTOR 458 (2nd ed. 1986); Retail Clerks Local
1625 v. Schermerhorn, 373 U.S. 746 (1963) (permitting states to ban the agency shop).
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federal court seeking relief under the U.S. Constitution’s Free Exercise
Clause.!” Beatrice argued that the Free Exercise Clause required a
“mandatory” judicial exemption from the NLRA’s requirements. Arguing
for a constitutional exemption was reasonable at the time because the
Supreme Court’s prevailing interpretation of the Free Exercise Clause re-
quired mandatory accommodations in some instances where general gov-
ernmental regulatory schemes imposed a burden on religious belief.!® In
Linscott v. Millers Falls,' however, the First Circuit found that a constitu-
tional free exercise exemption was not required because the strong govern-
ment interest in the union shop coupled with Beatrice’s presumed ability to
find work in a nonunion workplace where she would not encounter a con-
flict between work and belief served to override the religious
impingement.?°

After deciding that the NLRA’s dues payment requirement constituted
“state action” for purposes of allowing a constitutional challenge,?! the
court analyzed Beatrice’s Free Exercise claim. Relying primarily on Sher-
bert v. Verner,?? the court stated that freedom of religious exercise is not
absolute but must be balanced against the governmental interest involved.?
The court distinguished Sherbert, which upheld a Free Exercise exemption
for a religious objector after analyzing the differing governmental interests
involved.?* Beatrice was seeking exemption from the requirements of a
strongly forged national labor policy whose goal is to ensure * ‘[i]ndustrial
peace along the arteries of commerce.” *?> By contrast, the religious objec-
tor in Sherbert was merely seeking unemployment compensation, the grant
of which would have only a minimal impact on the public fisc.25 In deny-
ing Beatrice a Free Exercise exemption, the court also distinguished her
dilemma from that of the religious objector in Sherbert. According to the
court, Sherbert’s altemnative, if denied unemployment compensation, was
“absolute destitution.”?’ Beatrice, on the other hand, could choose to avoid

17. U.S. Const. amend. I reads in relevant part: “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof . . . .” For the accounts of other
objectors who sought exemption from dues payment under the Free Exercise Clause, see Hammond v.
United Papermakers and Paperworkers, 462 F.2d 174 (6th Cir.), cert. denied, 409 U.S. 1028 (1972);
Gray v. Gulf, M. & O. R.R,, 429 F.2d 1064 (5th Cir. 1970), cert. denied, 400 U.S. 1001 (1971).

18. See Sherbert v. Vemer, 374 U.S. 398, 403-09 (1963).

19. 440 F.2d 14 (1st Cir.), cert. denied, 404 U.S. 872 (1971).

20. Id. at 17-18.

21. Id. at 16-17. See infra note 390 for a more detailed discussion of the “state action”
requirement.

22. 374 U.S. 398 (1963).

23. Linscott, 440 F.2d at 17.

24. Id at18.

25. Id. at 17 (citing Railway Employees’ Dept. v. Hanson, 351 U.S. 225, 233 (1956)).

26. Id at18.

27. I
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any religious conflict by taking employment in a nonunion shop.?® The cost
to her would merely be “less remunerative employment.”?®

The Linscott court thus denied Beatrice Linscott a constitutional ex-
emption by distinguishing Sherbert on two grounds—different state inter-
ests and different consequences of a denial to the religious objector. The
court’s distinctions illustrate the difficulty in obtaining a religious exemp-
tion from a statute of general applicability as a matter of constitutional law.
The court’s analysis of the differing state interests in the two cases is partic-
ularly instructive. In Sherbert, the state interest in the public fisc is mea-
sured by the impact of a “single individual’s” draw while the state interests
in Beatrice’s case were “the principle and broad purposes of the union
shop” and the “public and private interests in collective bargaining and in-
dustrial peace.”*® Thus, while the Sherbert Court refused to look beyond
the impact of a single individual’s claim on the public fisc, the court decid-
ing Beatrice’s claim chose instead to view religious objection as an amal-
gam of claims that would somehow pose a threat to industrial peace at a
substantial level. In other words, the Linscott court weighed the entire
NLRA, and its regulatory scheme, against Beatrice’s individual request.

With respect to the court’s other distinction between the two cases—
the consequences of a denial—the court again stretches. The Linscott court
characterized a denial of unemployment compensation in Sherbert as “abso-
lute destitution,”®! but with respect to the consequences of a denial in Lin-
scott, the objector would merely be required to find another job.>* Actually
the denial of exemption for Beatrice resulted in a substantial penalty to her
for exercising her religious beliefs—the loss of her job. While it is true that
the religious objector in Sherbert attempted to find another job and indi-
cated to the unemployment commission in her state that she would take any
job not requiring Saturday work, even a job in another industry,*? it cannot
be gleaned from the Sherbert opinion exactly how important the search for,
and the willingness to take, another job was to the Court’s result. But, if
those facts were indeed critical to the Court, it only serves to underscore the
difficulty of gaining constitutionally-based exemptions.>*

28. Id

29. Id. Arguably, this distinction is dubious. People make substantial investments in their jobs for
which they are often paid in the form of higher wages and benefits. It may be difficult for an employee
to replace this repayment in another job, particularly if the employee must seek nonunion employment.

30. Id. at 17-18.

31. Linscotr, 440 F.2d at 18.

2. 4

33. Sherbert, 374 U.S. at 399 n.2.

34. For a particularly thoughtful analysis of the Supreme Court’s approach to defining burdens on
religion worthy of strict scrutiny under the Free Exercise Clause, and a recommendation that the Court’s
baseline for treating such claims should be changed, see Ira C. Lupu, Where Rights Begin: The Problem
of Burdens on the Free Exercise of Religion, 102 Harv. L. Rev. 933 (1989).
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B. Larry Hardison and Title VII*®

LArRRY HARDISON was hired by Trans World Airlines (TWA) in 1967
to work as a clerk in its Kansas City maintenance base, a 24 hour operation
serving the critical needs of the company. TWA maintenance employees
were represented by a union, the International Association of Machinists.
Larry was required, as a condition of employment, to become a union mem-
ber and to abide by the provisions of the collective bargaining agreement
between the union and TWA. The agreement contained a seniority system
for deciding which employees should be preferred in bidding for new jobs,
vacancies, transfers, vacations, and shift assignments. Ordinarily, a senior-
ity system is a highly efficient and properly discriminating method for es-
tablishing work preferences. However, in 1968 Larry Hardison began to
study and to practice the religion known as the Worldwide Church of God,
one of whose fundamental beliefs is that the Sabbath must be observed by
refraining from performing any work from sunset on Friday until sunset on
Saturday. The religion also forbids work on certain specified religious
holidays.

The requirements of Larry’s job came into conflict with his new reli-
gious beliefs. When Larry transferred to a better job within TWA that
would allow him to work the day shift, he was asked, because of his rela-
tively low seniority, to work on Saturdays when a fellow employee took
vacation time. Larry requested an accommodation for his religious beliefs,
but the union was unwilling to change its seniority system and TWA was
unwilling to operate without a person to fill Larry’s position. Larry appar-
ently had no choice—he either had to leave his job, transfer to a much less
desirable position, or violate the strict dictates of his faith. Unsuccessful
constitutional challenges like Beatrice’s forced religious objectors like
Larry to seek other avenues of relief. Since Title VII of the Civil Rights
Act of 1964 requires employers and unions to “reasonably accommodate”
employees’ religious beliefs,>® many religious objectors, including Larry,
sought accommodation in reliance on the language in Title VIL

Larry maintained that since the seniority system in operation at his
workplace impinged on his religious beliefs, Title VII required an accom-
modation. When TWA and the union refused, Larry pressed the matter all
the way to the United States Supreme Court. In TWA v. Hardison,>” the
Court found that Title VII does not require employers or unions to bear

35. Unless otherwise noted, all facts regarding Larry Hardison are from Trans World Airlines v.
Hardison, 432 U.S. 63, 66-69 (1977).

36. Section 703(a)(1) of Title VII makes it unlawful for an employer to discriminate against an
employee on the basis of his or her religion. 42 U.S.C. § 2000e-2(a)(1) (1994). Section 701(j) defines
“religion” to include “all aspects of religious observance and practice, as well as belief,” and expressly
requires employers to “reasonably accommodate” employee religious observances and practices. 42
U.S.C. § 2000e(j) (1994).

37. 432 U.S. 63 (1977).
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more than a de minimis cost to “reasonably accommodate” religious objec-
tors because any greater cost would impose an undue hardship on the con-
duct of the employer’s business.>® Although the Court’s consideration of
Larry’s case required an analysis of the Railway Labor Act (RLA) which
governs labor relations in the airline and railroad industries, the Hardison
case has been viewed as precedent in the NLRA context as well.>

In denying Larry statutory relief, the Court reviewed and rejected three
accommodation proposals.*® Those accommodations included: 1) allowing
Larry to work a four day workweek (using in his place a supervisor or
another employee on duty elsewhere); 2) filling Larry’s Saturday shift with
other available personnel; and 3) allowing Larry to swap jobs with another
employee for Saturdays.*' The Court found that each alternative would
have imposed an undue hardship on TWA or the union and therefore none
was required by Title VIL*?

The first two alternatives would have caused TWA undue hardship by
disrupting shop functions or by requiring TWA to pay higher wages (as a
result of overtime pay).“? Curiously, though, the third alternative would not
have involved an imposition on TWA per se, but instead would have im-
posed on the seniority system established in the labor agreement.** Accord-
ing to the Court, while there may be instances when a collectively-
bargained seniority system might bend to “a strong public policy interest,”*>
TWA was not required to take steps to accommodate Larry that would be
inconsistent with the requirements of the labor contract. The Court’s reason
for so believing was that “[c]ollective bargaining, aimed at effecting worka-
ble and enforceable agreements between management and labor, lies at the
core of our national labor policy, and seniority provisions are universally
included in these contracts.”*® A later concurrence by Justices Marshall
and O’Connor in Estate of Thornton v. Caldor Inc.*’ seems to bear this out.
Even though Title VII played no part in Thornton, the concurrence defends
Title VII's religious accommodation provision in part by maintaining that
the provision only requires reasonable accommodation, which, of course,

38. Id. at 84-85.

39. See, e.g., Nottelson v. Smith Steel Workers, 643 F.2d 445 (7th Cir. 1981); Anderson v. Gen-
eral Dynamics, 589 F.2d 397 (9th Cir. 1978).

40. Hardison, 432 U.S. at 76.

41. Id.

42, Id at77.

43. Id at 76-77.

44, Id. a1 78-79.

45. Id at 79 n.12.

46. This point was not expressly stated by the Hardison Court, but is raised subtly in footnote 4,
which mentions the district court’s Establishment Clause concemn. See id. at 69 n.4.

47. 472 U.S. 703 (1985).
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has been defined by the Court to mean nothing more than de minimis
relief.*®

The Court justifiably might be concerned by what it requires of private
employers under Title VII since laws compelling the accommodation of
religion by private actors almost intuitively raise the issue of the state fos-
tering religion.*® As valid as establishment concerns might be with respect
to Title VII's demands on purely private actors, a strong argument can be
put forth that the collective bargaining agreement is sanctioned and pro-
tected by the government under the NLRA. Indeed, the Hardison Court
actually invoked national labor policy as a government interest to protect a
specific term of a labor contract.>® Accordingly, the Court should be able to
do more to accommodate religion within the context of collective bargain-
ing (the product of a government-created scheme) than it suggests in Hardi-
son. Instead, the Hardison case, somewhat reminiscent of the Linscort
decision preceding it, highlights the difficulty in using Title VII to seek an
accommodation that requires interference with the national labor policy em-
bodied in the NLRA.

None of this means that Title VII has been an utterly ineffective tool in
addressing conflict between religious belief and practice and the NLRA.
Indeed, when religious objectors have creatively framed compromise posi-
tions that state an accommodation falling within Title VII but without con-
sequences that rise to the level of undue hardship, those objectors have been
able to win accommodations in courts of law, but only for objection to dues
payment. In Anderson v. General Dynamics,®' for example, the Ninth Cir-
cuit faced an accommodation issue pressed by David Anderson, a Seventh
Day Adventist, who had the same objection to paying union dues and fees
as Beatrice Linscott several years before him. Instead of using the Free
Exercise Clause, however, David chose to bring a Title VII action. Unlike
Larry Hardison, who also challenged the NLRA’s requirements using Title
VII, David suggested an accommodation that addressed the union’s primary
concern about a religious exemption; he proposed paying an amount
equivalent to union dues and fees to a nonlabor, nonreligious charity.’? By
so doing, David eliminated the union’s argument that an exemption would

48. Id. at 712 (O’Connor, J., concurring). Justices O’Connor and Marshall maintained that Title
VII's accommodation requirement is constitutional despite the fact that it relieves burdens imposed by
private interests because it only requires a “reasonable” accommodation, extends to all religions, and
was intended as an anti-discrimination measure by Congress. /d.

49. The constitutionality of Title VII's accommodation requirement has not been squarely
presented to the Supreme Court, but the concurrence by Justices O'Connor and Marshall in Thornton
and two federal circuit court holdings stand for the proposition that the provision is constitutional. See
Thornton, 472 U.S. at 711-12 (O’Connor, J., concurring); International Ass’n Machinists v. Boeing Co.,
833 F.2d 165 (9th Cir. 1987); Nottelson v. Smith Steel Workers, 643 F.2d 445 (7th Cir. 1981).

50. See Hardison, 432 U.S. at 79 n.12,

51. 589 F.2d 397 (9th Cir. 1978).

52. Id. at 399.
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create a financial incentive for nonreligious union members to claim reli-
gious affiliation in order to avoid paying union dues and fees and thereby
taking advantage of union resources and benefits at no cost.

The union’s primary defense to the charge that it had failed to reason-
ably accommodate David Anderson under Title VII was that Anderson’s
suggestion would work an undue hardship as a matter of law because An-
derson would become a “free rider.”>® Although accepted by the district
court, the argument was rejected by the Ninth Circuit. Relying on a Sixth
Circuit decision in McDaniel v. Essex Int’l, Inc.,>* the court found that the
union security provisions of the NLRA “ ‘do not relieve an employer or a
union of the duty of attempting to make reasonable accommodation[s]’ ”
for individual religious needs.>> Furthermore, Anderson’s proposed accom-
modation would not be an “undue hardship” for the union despite the
union’s claim, and the district court’s belief, that it would. The court stated
that “undue hardship” means “something greater than hardship” that “can-
not be proved by assumptions nor by opinions based on hypothetical
facts.”*® Accordingly, since there was no factual basis in the record to sup-
port the union’s statement and the district court’s belief, the Ninth Circuit
reversed, holding that the union had failed to sustain its burden to
accommodate.>”

Although Title VII has been used to accommodate objection to dues
payment, Title VII is not an effective accommodational tool in the long run,
even for relief from the dues payment obligation. Many of the Title VII
precedents requiring dues accommodation, like Anderson and McDaniel,
. were decided prior to Hardison. It is doubtful that their interpretation of the
phrase “undue hardship” in Title VII truly survived Hardison’s extremely
restrictive de minimis standard, although at least two federal circuit courts
have held that the charitable fund alternative has no more than a de minimis
impact on unions.>® However, the court in Anderson, explaining the legiti-
macy of the charitable fund alternative, stated explicitly that undue hardship
meant “something greater than hardship”—a common sense interpretation
that is nevertheless at odds with the Court’s de minimis reading.”® More-
over, the Hardison Court refused to read Title VII to require a change in the
seniority system provision of a labor agreement—a term certainly not re-
quired by, nor even mentioned in, the NLRA. By contrast, Anderson and
McDaniel and their progeny read Title VII to require a change in the union

53. Id at 401.

54. 571 F.2d 338 (6th Cir. 1978).

55. Anderson, 589 F.2d at 402 (quoting McDaniel, 571 F.2d at 343).

56. Id. at 402.

57. Id :

58. See Tooley v. Martin-Marietta Corp., 648 F.2d 1239, 1243-44 (9th Cir. 1981); Nottelson v.
Smith Steel Workers, 643 F.2d 445, 451-52 (7th Cir. 1981).

59. Anderson, 589 F.2d at 402.
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shop provision of a labor contract, a provision expressly allowed by the
statutory language of the NLRA.%°

Because of the Court’s narrow interpretation of its accommeodation re-
quirements, Title VII is also an inappropriate law for seeking accommoda-
tions under the NLRA. As mentioned before, Title VII generally imposes
an accommodation requirement on purely private actors—private employ-
ers. Establishment Clause concerns run high because the law represents a
governmental imposition of religion on private parties. Whatever the merits
of such a scheme, the same cannot be said when the burden on religious
liberty is created by the NLRA, a government-imposed labor relations
framework. When government seeks to lift burdens imposed by the NLRA,
it is seeking to relieve burdens that the srate has imposed, not private em-
ployers. Thus, a better accommodation can be forged for religious objec-
tors in this setting. Quite often, a more substantial accommodation is
necessary.

In Yont v. North American Rockwell,®' for example, Kenneth Yott, a
longtime member of The Church Which Is Christ’s Body, sought an accom-
modation for his religious objection to union support and membership when
the union in his workplace entered into an agreement with his employer
requiring the payment of union dues and fees as a condition of employ-
ment.5> Kenneth was fired when he refused to pay.®®> Prior to his termina-
tion, he was offered an accommodation by the union and his employer:
payment to the charity of his choice, including his own Church.%* Kenneth
rejected the accommodation on the ground that another tenet of his faith
forbade compelled contributions to charity.>® Instead, he proposed three
alternatives: 1) that his employer provide him with a job outside the bar-
gaining unit, 2) that he be exempted from the union security clause which
required dues payment, or 3) that he be allowed to return to his former
position at less pay.®® The employer and the union refused Kenneth’s alter-
natives and he sued. Despite the federal district court’s finding that Ken-
neth’s beliefs were sincere, it refused to find that his proposals were
reasonable under Title VIL®? The federal circuit court upheld the district
court, based on Hardison’s restriction of the accommodation requirement in
Title VIL5® For example, the court found that a transfer to a job outside the
bargaining unit would require training, an additional expense exceeding the

60. See supra note 16.

61. 602 F.2d 904 (9th Cir. 1979), cert. denied, 445 U.S. 928 (1980).
62. Id. at 906.

63. Id

64. Id. at 907.

65. Id.

66. Id.

67. Id

68. Id. at 908.
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de minimis standard.%® The court concluded that Kenneth was unable to
show that his proposals fell below Hardison’s de minimis standard, stating
that “a standard less difficult to satisfy than the ‘de minimis’ standard for
demonstrating undue hardship is difficult to imagine.””® Thus, Title VII
failed Kenneth Yott much like it had failed Larry Hardison before him.

The charitable fund alternative is probably also an incomplete accom-
modation for the religious objectors, mostly Seventh Day Adventists, who
have sought it and prevailed in Title VII litigation.- While the charitable
fund accommodation serves to relieve objectors of the obligation to pay
union dues and fees, it in no way affects the exclusive nature of the union’s
representation.”’’ The exclusivity of representation imposes independent
burdens on religious belief. For many religions and religious believers who
object to becoming members of or financially supporting labor unions, the
source of their belief stems from the adversarial nature of the relationship
with the employer. Representative Stump, a Seventh Day Adventist, stated
that “[c]ollective bargaining forces us to make our own self-interests above
that of our neighbor. We cannot conscientiously support collective bargain-
ing without transgressing the law of God which demands that we love our
neighbor as ourself, including our employer, for every man is our neigh-
bor.””2 Other objectors have cited a related religious proposition in support
of their biblically-based beliefs against supporting labor unions.”

To those objectors who refuse to become parties to an adversarial rela-
tionship with their employer, the product of that relationship—union ex-
tracted wages, benefits and other terms and conditions of employment
(especially those received as a result of a successful labor stoppage)—must
certainly be as religiously offensive as the process itself since the labor
organization often takes positions that are adversarial vis a vis the em-
ployer. Yet, because of exclusivity, the objectors have no choice but to take
what the labor contract provides. Moreover, if they have a request to make

69. ld.

70. Id. at 909.

71. Section 9 of the NLRA provides that the union is the exclusive bargaining representative of all
the employees in a bargaining unit. Thus, the union has the obligation to represent all employees in the
workplace and also is the only entity allowed to bargain over terms and conditions of employment with
the employer. 29 U.S.C. § 159(a) (1994). Moreover, the union decides whether to challenge manage-
ment actions against bargaining unit employees by activating grievance procedures that are set out in
most labor contracts. In fact, the Supreme Court has determined that unions have a duty to fairly
represent all bargaining unit employees. See Steele v. Louisville & N.R.R., 323 U.S. 192 (1944).

72. 126 Cong. Rec. 2583 (daily ed. February 11, 1980) (statement of Rep. Stump); see also 126
Cona. Rec. 2580 (daily ed. February 11, 1980) (statement of Rep. Hinson) (“It should be made clear
that most of the religions holding conscientious objections to joining or financially supporting labor
organizations do not object to unions or unionization as such, but they do object to any source of
potential conflict and to membership in any organization other than their own church.”) (emphasis
added).

73. See, e.g., Wilson v. NLRB, 920 F.2d 1282, 1284 & n.1 (6th Cir. 1990) (religious objector cited
to Ephesians 6:5-9, “Servants, be obedient to them that are your masters . . . . ”, in support of his
religiously-based objection to supporting labor unions).
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of their employer related to terms and conditions of employment, the exclu-
sive nature of the union-management relationship requires that they go
through the union. The de minimis standard for Title VII accommodations
effectively would forestall any attempt to seek an exemption from the ex-
clusivity rules of the NLRA.

Finally, Title VII litigation is costly. Requiring religious objectors to
litigate each time an accommodation is refused places a heavy financial
burden on objectors, many of whom cannot afford to underwrite the cost.
The financial burden was one of the reasons that various congressional rep-
resentatives introduced and passed a 1980 amendment to the NLRA auto-
matically accommodating religious objection to dues payment by requiring
the charitable fund alternative.”® As Representative Erlenborn remarked
when he spoke in favor of the amendment:

In continuing to avoid a constitutional confrontation, the courts have relied
on title VIL. ... This bill before us . . . will clarify the areas of tension and,
hopefully reduce the financial burden on those conscientious objectors who
must go to court to enforce their rights. . . . Accommodation can be more
rapidly achieved through congressional action than through costly and pro-
tracted court litigation.”®
Although there are independent problems with the 1980 accommodation
amendment that will be discussed in the following section, relieving the
financial burden of Title VII litigation remains a strong reason for address-
ing religious accommodation in the NLRA itself.

C. Maurice Wilson and Section 1976

MAurice WILsON was hired by Grand Rapids City Coach Lines as a
mechanic’s helper in August of 1986. After he had been at work for more
than 30 days, the union representing Coach Lines’ employees, Amalga-
mated Transit Union, Local 836, asked Maurice to sign a card authorizing
the company to deduct union dues and fees from his paycheck and to for-

74. Section 19 reads, in relevant part:

Any employee who is a member of and adheres to established and traditional tenets and teach-
ings of a bona fide religion, body, or sect which has historically held conscientious objections
to joining or financially supporting labor organizations shall not be required to join or finan-
cially support any labor organization as a condition of employment; except that such employee
may be required . . . in lieu of periodic dues and initiation fees, to pay sums equal to such dues
and initiation fees to a nonreligious, nonlabor organization charitable fund . . . . If such em-
ployee holding conscientious objections pursuant to this Section requests the labor organiza-
tion to use the grievance-arbitration procedure on the employee’s behalf, the labor
organization is authorized to charge the employee for the reasonable cost of using such a
procedure.

29 US.C. § 169 (1994).

75. 126 Conc. Rec. 2584 (daily ed. February 11, 1980) (statement of Rep. Erlenbom).

76. Unless otherwise noted, all facts regarding Maurice Wilson are found in Wilson v. NLRB, 920
F.2d 1282, 1284 (6th Cir. 1990), cert. denied, 505 U.S. 1218 (1992).
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ward the money to the union.”” Maurice, a member of the Faith Assembly
Church of Warsaw, Indiana, refused to sign the card because of personal
religious convictions against union membership. Faith Assembly has no
written creed or statement of doctrine, but Maurice’s opposition to union
membership is based on beliefs derived from the Bible.”® Since failure to
pay union dues and fees requires termination of employment, Maurice, like
Beatrice Linscott and Larry Hardison before him, apparently had little
choice—leave his job or violate the dictates of his faith.

Maurice chose to seek accommodation under section 19 of the
NLRA,”® an amendment passed by Congress in 1980.2° Section 19, mod-
elled after the charitable fund alternative created under Title VII, allows
certain religious objectors to avoid paying dues and fees to the union by
instead paying the equivalent of union dues and fees to an agreed-upon
nonreligious and nonlabor charitable fund.®' Unfortunately, one of the
problems created by section 19 involves its definition of religion, which
must be satisfied to trigger the law’s protection.®> The definition is too
narrow to include a host of presumptively valid individual religious beliefs,
as demonstrated in Maurice’s case. In Wilson v. NLRB,® the Sixth Circuit
held that section 19 was unconstitutional on its face, thereby invali-
dating the amendment and apparently leaving Maurice without an
accommodation.3

Although Maurice maintained that Section 19 was constitutionally de-
fective because it favored certain religions and religious beliefs over others,
- he argued for an expansive (and therefore constitutional) reading of the Sec-
tion’s membership requirement.8> The court, however, could find no way
to exempt Maurice from the union dues requirement because the Faith As-

77. A “union shop,” see supra note 16, is often accompanied by a “dues check-off” provision
which allows for deductions directly from an employee’s paycheck.

78. See Wilson, 920 F.2d at 1284 n.1. Among the scriptures upon which Maurice bases his oppo-
sition to unions are: Marthew S, 6, and 7 (the Sermon on the Mount), 2 Corinthians 6:14-18 (“Be ye not
unequally yoked together with unbelievers . . . .”), and Ephesians 6:5-9 (“Servants, be obedient to them
that are your masters . . . .”). Id.
79. Id
80. Act of Dec. 24, 1980, Pub. L. No. 96-593, 94 Stat. 3452 (codified at 29 U.S.C. § 169 (1994)).
81. Id. See also supra note 74.
82. See supra note 74.
83. 920 F.2d 1282 (6th Cir. 1990), cert. denied, 505 U.S. 1218 (1992).
84. Id at 1290. Section 19 had previously been upheld by federal circuit court decision, although
not squarely on constitutional grounds. See International Ass’n of Machinists v. Boeing Co., 833 F.2d
165, 172 (9th Cir. 1987), cert. denied, 484 U.S. 1014 (1988) (interpreting section 19 as independent but
not mutually exclusive from, or in conflict with, the constitutionally appropriate accommodation provi-
sion of Title VII). Since enactment of the section, the NLRB has avoided the issue of its constitutional
status, and in each case has interpreted the section in a manner that avoids any constitutional conflict.
See Scandia Log Homes, 258 N.L.R.B. 716, 719 (1981); Service Employees Union Local 6, 47
LR.RM. (BNA) 1503 (1984).

85. Wilson, 920 F.2d at 1285.
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sembly Church has “no written creed or statement of doctrine,”3® required
to bring the Church’s members within the protection of the section, which
on its face exempts only“employee[s] who [are] member[s] of, and adhere
to established or traditional tenets or teachings of a bona fide religion,
body, or sect which has historically held conscientious objections to joining
or financially supporting labor organizations . . . .”®” In striking down sec-
tion 19 as unconstitutional, the Sixth Circuit confirmed the feelings of many
commentators who believed that section 19’s definition of religion was too
narrow and therefore facially discriminatory against nontraditional
religions.®®

In June of 1992, the United States Supreme Court denied certiorari in
Maurice’s case.®® The Court most likely avoided addressing the issue of
religious accommodation in the workplace because resolving the constitu-
tional issue became unnecessary when Maurice was finally “reasonably”
accommodated in November of 1990 through a union concession to the
Equal Employment Opportunity Commission that it would allow religious
objectors to take advantage of the charitable fund alternative “regardless of
membership in a religious organization.”*®

The Sixth Circuit’s decision in Wilson finding section 19 unconstitu-
tional effectively excises section 19 from the NLRA, although the section is
still technically viable outside the Sixth Circuit. Congress should amend

86. Id. at 1284 n.1, 1287-89.

87. 29 U.S.C. § 169 (1994) (emphasis added). The court first found that section 19 discriminated
on its face against some religions by authorizing that dues paying exemptions be extended only to bona
fide religions with a history of objection to union membership. Wilson, 920 F.2d at 1287. Thus, accord-
ing to the Supreme Court’s standard for statutory discrimination among religions, see Larson v. Valente,
456 U.S. 228 (1982), the Sixth Circuit applied a strict scrutiny analysis to section 19 and struck the
provision due to the NLRB’s failure to articulate a compelling state interest. 920 F.2d at 1287. Evenifa
compelling interest had been articulated, an interest the court surmised might be the protection of reli-
gious freedom in the workplace, Section 19 could be more closely fitted to that interest by including all
religious belief, paralleling the breadth of Title VII's protection. Id. The court also found, though not a
part of its holding, that section 19 failed the second and third prongs of the Supreme Court’s general
standard for determining Establishment Clause violations. /d. at 1288 (analyzing section 19 under the
Lemon test). Section 19’s requirement of a “particular sectarian affiliation” and a “particular theological
position” for exemption has a primary effect of advancing religion. /d. Moreover, the same require-
ments cause excessive entanglement between church and state by compelling judicial inquiry into
church doctrine and history. /d.

88. See BarTtosic & HARTLEY, supra note 16, at 443; W. Sherman Rogers, Constitutional Aspects
of Extending Section 701(j) of Title VII and Section 19 of the NLRA to Religious Objections to Union
Dues, 11 T. MarsHALL L. Rev. 1, 8-9 (1985); Bonnie Siber Weinstock, The Union’s Duty to Represent
Conscientious Objectors, 3 THE LaBOR LAWYER (ABA) 163, 163 (Winter 1987). Even President Carter
understood the unconstitutional potential of section 19 when he signed it into law.

“[Tlhe language in this bill defining conscientious objection is not to be construed in such a

way as to discriminate among religions or to favor religious views over other views that are

constitutionally entitled to the same status. To put any other construction on this definition

would, in my view, create serious constitutional difficulties.”
17 WeekLy CompiLaTiON Pres. Doc. 2856 (Jan. 2, 1981).

89. Wilson v. NLRB, 505 U.S. 1218 (1992).

90. 126 Daily Lab. Rep. at A-1 (June 30, 1992).
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the NLRA to withdraw the section and eliminate it from the Act altogether.
If the section is not removed, the government’s message of endorsement
favoring certain religions over others and certain religious conduct over
other religious conduct will remain memorialized in the NLRA, even if the
section’s accommodation requirement is never enforced in court. If the sec-
tion were deleted, religious objectors could continue to seek the charitable
fund alternative under Title VII since it has been held by various federal
courts to constitute a “reasonable accommodation.”® The definitional
problem that plagues section 19 is not a problem under Title VII given its
broader definition of religion, which has already withstood constitutional
scrutiny in some federal courts. As stated previously, however, Title VII is
only a very limited tool for seeking religious accommodation under the
NLRA.

In addition to its discriminatory definition of religion, section 19 has
another important shortcoming. For employees who pay union dues and
fees, representation by the union throughout the grievance process is typi-
cally provided free of charge.”? However, for religious objectors who pay
into a charitable fund, unions are allowed by the express language of sec-
tion 19 to charge separate fees to objectors who choose to file a grievance.®
Therefore, for objectors who use the required arbitration process, the
amount they pay includes not only the equivalent amount of union dues and
fees paid to charity, but also an additional grievance process charge that
other employees do not pay. Arguably, the additional charge, since it would
require objectors to pay more than regular union members, is a facial dis-
crimination favoring nonreligion over religion, raising free exercise
concerns.®*

91. See, e.g., Anderson v. General Dynamics, 648 F.2d 1247 (9th Cir. 1981), cert. denied, 454
U.S. 1145 (1982); McDaniel v. Essex Int’l, Inc., 571 F.2d 338 (6th Cir. 1978).

92. See generally Weinstock, supra note 88; see also H. O. Canfield Rubber Co., 223 N.L.R.B.
832 (1976).

93. Section 19 states, “[ilf such employee who holds conscientious objections pursuant to this
section requests the labor organization to use the grievance-arbitration procedure on the employee’s
behalf, the labor organization is authorized to charge the employee for the reasonable cost of using such
procedure.” 29 U.S.C. § 169 (1994). :

94. For a lengthier discussion- of this disadvantage, and an-argument that the extra charge is incon-
sistent with constitutional notions of religious free exercise, see Weinstock, supra note 88. The same
article notes that the per case fee for a typical union arbitration is not insignificant. In 1984, for example,
the average arbitration conducted through the American Arbitration Association resulted in a bill of
$1,030, while the average arbitration conducted through the Federal Mediation and Conciliation Service
resulted in a bill of $1,372. See id. at 166. While the legislative history of section 19 reveals that the
Seventh Day Adventists agreed to the grievance processing charge because they did not believe any
member would ever use the arbitration process, see Religious Conscientious Objection to Joining or
Financially Supporting a Labor Organization, 1979: Hearings on H.R. 4774 Before the Subcomm. on
Labor-Management Relations of the House Comm. on Educ. and Labor, 96th Cong., 1st Sess. 20-21
(1979) (testimony of Gordon O.-Engen, Associate Director, General Conference of Seventh Day Ad-
ventists), the facial discrimination between religion and nonreligion remains problematic.



1996] NATIONAL LABOR RELATIONS ACT 205

D. Carole Katz and State Law Protections®®

CaroLE KaTz is Jewish and lives in Chicago, Illinois. Her faith re-
quires that deceased members be buried on the first or second day after
death. Ordinarily, this religious edict is easily met since cemeteries in the
Illinois area are sensitive to the burial needs of the Jewish faith and have
prepared themselves to respond properly and quickly. Indeed, forty percent
of the cemeteries in the Northern Illinois area are operated for or were
founded by Jewish congregations. However, all twenty-six Chicago area
cemeteries, including those serving Jewish needs, are unionized and their
employees are all represented by the same union, Service Employees Inter-
national Union, Local 106.%5

From December 30, 1991 until January 31, 1992, the union was in-
volved in a labor dispute with the aforementioned cemeteries. The labor
dispute ultimately escalated into a strike and then a lockout.®” As a conse-
quence, the labor dispute resulted in delaying the burial of Carole Katz’s
mother, Rose Michaels. Unlike Beatrice, Larry, and Maurice, Carole had
no choice concerning the violation of her religious beliefs because she
could not even choose between her job and her religion—any choice was in
the hands of cemetery management and the union. Carole was able to ob-
tain an injunction requiring that the Cemetery Association and the union
allow her family to bury their mother on their own and with the help of
nonunion personnel.”® Unfortunately, the injunction was not issued until
six days after her mother’s death.*®

To prevent a recurrence of the religious impingement caused by the
Cemetery Association’s lockout, the Illinois State legislature passed the Illi-

95. Unless otherwise noted, all facts regarding Carole Katz are from Cannon v. Edgar, 825 F.
Supp. 1349, 1352-54 (N.D. IlL. 1993).

96. A variety of employers may enter into one collective bargaining agreement with a single union
representing all of the employers’ workers. The combination of employers in such a manner is known
as a multiemployer bargaining unit. For 2 more detailed description of multiemployer bargaining, see
Bartosic & HARTLEY, supra note 16, at 155-58.

97. NLRA section 7, as interpreted, guarantees to employees the right to strike. 29 U.S.C. § 157
(1994). In addition, the strike is expressly protected under section 13, which provides that the Act shall
not be construed “to interfere with or impede or diminish in any way the right to strike.” 29 U.S.C.
§ 163 (1994). Although the “lockout” is not defined in the NLRA, it is mentioned in the Act and is
generally viewed to be a common law protected practice of employers that has survived labor law
codification. See THE DeveLoPING LABOR Law 1128-30 (Patrick Hardin ed., 1992). The NLRB and
courts have operationally defined the term to mean “the withholding of employment by an employer
from its employees for the purpose of either resisting their demands or gaining a concession from them.”
Id. at 1129.

98. See Report of Proceedings before Judge Edwin M. Berman on January 8, 1992, Carole J. Katz
v. Westlawn Cemetery Ass’n, No. 92-CH-150 (Cooke County Cir. Ct.—Chancery Div.) (on file with
author) [hereinafter Report of Proceedings].

99. See Complaint of Carole J. Katz (filed April 30, 1993), Katz v. Westlawn Cemetery Ass’n,
No. 92-CH-150 (Cook County Cir. Ct.—Chancery Div.), at 8-9 (on file with author).
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nois Burial Rights Act in 1992 (Burial Act).!® In case of cemetery labor
disputes that have the effect of interfering with certain interment rights se-
cured because of religious belief (e.g., burial within one or two days), the
Burial Act requires interment by workers selected from a union-manage-
ment created pool.'®! The sanctions for failing to comply with the Burial
Act’s substantive provisions include injunctive relief and, in case of a will-
ful violation, attorneys’ fees and a fine not to exceed $1,000 for each
delayed burial.!°? Failure to negotiate in good faith over the establishment
of a worker pool is treated by the Burial Act as a willful violation.!?*
Despite the Illinois Legislature’s well-intended attempt to accommo-
date religious belief within the requirements of the NLRA, the Burial Act
was short-lived. A federal district court judge found the state law to be
preempted by the NLRA in Cannon v. Edgar.'® The union challenged the
Burial Act in federal court, arguing it was preempted by the NLRA and was
also in violation of the Establishment Clause.!® The court agreed that the
state law was preempted by the NLRA and thus declined to address the
Establishment Clause issue.'°® The union maintained that the state law was
preempted under two different strands of NLRA preemption analysis. The
court agreed, finding that the Burial Act regulates activities that are “argua-
bly or actually protected by the NLRA” (Garmon preemption),’®” and that
the Burial Act also regulates conduct that Congress “intended to be left
unregulated” (Machinists preemption).’®® According to the court and the

100. Burial on Sunday or Holiday (Illinois Burial Rights) Act, P.A. 87-1174 (Sept. 18, 1992), ILL.
REv. STAT. ch. 820, § 135 (West 1992 & Supp. 1995). See also Cannon v. Edgar, 825 F. Supp. 1349,
1352 (N.D. IIl. 1993).

101. Section 2.1 of The Burial Act provides:

Access to Interment Rights. (a) If the owner of an interment right in a cemetery or his or her
legatees, executor or administrator desires to use that interment right for interment purposes,
necessitated by the decedent’s membership in a religious sect whose tenets and beliefs require
burial within a specified period of time, and a labor dispute has resulted in a disruption of
normal interment services at that cemetery, the owner of the interment right or his or her heirs
and legatees, executor or administrator may arrange for the performance of the interment by
notifying the cemetery authority and designating individuals to perform the interment; pro-
vided that such interment and all related work necessary to perform the interment is performed
at the direction and under the supervision of the cemetery authority’s management personnel
and from a pool of workers established pursuant to an agreement between the cemetery au-
thority and the appropriate labor union. An agreement establishing such pool of workers to
provide for the religiously required interments as set forth in this Section shall be negotiated
and entered into within 120 days of the effective date of this amendatory Act of 1992.
ILL. Rev. STAT. ch. 820, § 135 (West 1992 & Supp. 1995); See also Cannon, 825 F. Supp. at 1353.

102. IrL. Rev. Star. Ch. 820, § 135 (West 1992 & Supp. 1995).

103. I1d.

104. 825 F. Supp. at 1362. The district court’s decision was later affirmed by the U.S. Court of
Appeals for the Seventh Circuit. See Cannon v. Edgar, 33 F.3d 880 (7th Cir. 1994).

105. Id. at 1354.

106. Id. at 1362.

107. Id. at 1354.

108. Id. at 1359. For Garmon analysis, see id. at 1354-59. For Machinists analysis, see id. at
1359-61. Generally, these analyses are quite distinct and, typically, mutually exclusive. If state regula-
tion interferes with what is actually or arguably protected by the NLRA, the analysis does not proceed to
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union, the Burial Act interferes with both strike and collective bargaining
rights protected by the NLRA.'® The Burial Act requires the union to ne-
gotiate a substantive term of a collective bargaining agreement, the estab-
lishment of a worker pool, in contradiction of the NLRA’s provision that
agreement to substantive terms cannot be compelled.!'® The Illinois law
also infringes the federally protected right to strike by mandating that union
members in the designated worker pool work during a strike.!'! Although
there are a few very narrow exceptions to this form of federal preemption,
the court found that none of them were triggered by the Burial Act.!!?
The court also found (although it need not have reached the issue after
finding Garmon preemption) that the Burial Act represented state regulation
of an area that Congress intended to leave unregulated.!'®> Under Machin-
ists preemption, activity that is neither protected nor prohibited may have
been intended by Congress to be left to the free-play of the economic sys-
tem.'** During a strike, Congress’s general intention was to leave the em-
ployer and the union to their own means (self-help).!'> The notion, which
underlies the NLRA, is that economic leverage (for the union, the withhold-
ing of labor, and for the employer, the withholding of a paycheck) will
determine which side will accede to the other’s demands after negotiations
have stalled.''® The Burial Act affects the leverage in this battle by
strengthening the employer’s hand. According to the court, since the Burial
Act requires the creation of a worker pool to perform certain religiously
required interments during a cemetery worker strike, the free-play of the
economic system during a strike is affected in two ways.!!” First, Jewish
cemeteries, in particular, will have a worker pool to perform most inter-
ments during a strike, allowing these employers, whose patrons are nearly
exclusively Jewish, to weather a strike quite easily as little or no economic
pressure can be brought to bear on them.!'® Moreover, according to the
court, the Burial Act limits the effectiveness of partial strikes that might
involve only a cessation of burial services.''® Although partial strikes are

Machinists, which is more in the nature of a “Congress occupying the field” analysis. See THe DEvVELOP-
ING LABOR LAw, supra note 97, at 1673-78. However, in the case of the Burial Act, different aspects of
the law do seem to cross both strands of preemption.

109. Cannon, 825 F. Supp. at 1355-61.

110. Id. at 1355-56; see also 29 U.S.C. § 158(d) (1994).

111. Cannon, 825 F. Supp. at 1356.

112, Id. at 1357-59. On appeal, the State did raise the two exceptions to Garmon preemption as
independent bases for preserving the Burial Rights Act from NLRA preemption. The Seventh Circuit
refused to find that the Burial Act triggered either exception. Cannon, 33 F.3d at 884-85.

113.  Cannon, 825 F. Supp. at 1359-60.

114, Cannon, 825 F. Supp. at 1359; International Ass’n of Machinists v. Wisconsin Employment
Relations Comm’n, 427 U.S. 132, 147 (1976).

11S.  Machinists, 427 U.S. at 140; see also Bartosic & HARTLEY, supra note 16, at 39, 49-51.

116. Barrosic & HaRTLEY, supra note 16, at 39, 49-51.

117.  Cannon, 825 F. Supp. at 1359-60.

118. Id. at 1360.

119. 1d
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neither protected nor forbidden by federal labor law (and employers are
generally free to discipline workers for partial strike activity), the regulation
of this activity is not even accorded to the NLRB, much less to the states.'?°

On appeal to the Seventh Circuit, the State of Illinois claimed that the
NLRA cannot preempt the Burial Rights Act without violating the Free
Exercise Clause.!?! The State cited as support the Supreme Court’s deci-
sion in Catholic Bishop which had held that the NLRB lacks jurisdiction
over labor issues involving teachers in church operated high schools.'?
The Seventh Circuit dismissed the claim by asserting that nothing in the
Free Exercise Clause requires “private parties to a labor dispute to guaran-
tee the free exercise rights of third parties.”'?*. Moreover, according to the
Seventh Circuit, there is no federal source to guarantee the right to religious
freedom since the Free Exercise Clause apparently has less force when the
religious impingement is focused on a third party—someone not squarely
involved in the labor dispute at issue.!?*

The NLRA is a broadly preemptive statute. As Carole Katz’s experi-
ence with the Illinois legislature teaches, in addition to its piecemeal appli-
cation, the NLRA will almost certainly invalidate any effort to persuade
state lawmakers to accommodate religious belief under the NLRA due to
the supremacy of federal law. The proposition holds true not only in the
area of strike activity, but also with respect to seniority requirements and
even the payment of union dues and fees (unless the state is willing to
declare itself a right-to-work state, thus prohibiting the union shop—a dubi-
ous proposition in Illinois, for example).

II. A ProrosaL FOR LEGISLATIVE ACCOMMODATION OF RELIGION
WiITHIN THE NLRA

The foregoing stories illustrate a .fairly straightforward proposition:
when individual (and typically nonmajoritarian) religious liberty conflicts
with the NLRA’s requirements, the tension is almost always resolved in
favor of the Act, usually on the basis of some discussion emphasizing the
primacy of NLRA goals relating to industrial peace. However, stripping
away constitutional and statutory modes of analysis leave a simple norma-
tive question: should labor law requirements be preferred over individual
religious liberty when the two conflict?

120. Id. at 1360-61.

121. See Cannon, 33 F.3d at 886.

122, Id; see also Catholic Bishop, 440 U.S. 490 (1979).

123. Cannon, 33 F.3d at 886. Thus while Catholic Bishop provides constitutional immunity for
religious institutions under the NLRA, no constitutional provision secures the rights of individual reli-
gious objectors who find their freedoms impinged by the Act’s obligations. -And, in the eyes of the
court, there is apparently even less of a claim if the individual objector is a “third party”—affected by
the labor dispute, but not a central part of it.

124. Id



1996] NATIONAL LABOR RELATIONS ACT 209

Prior to the shift in favor of legislative accommodation of religion
mentioned at the beginning of the Article and explored more meaningfully
in Part III, the question could not be entertained as more than a purely
theoretical proposition because an answer in favor of religion would have
encountered insurmountable Establishment Clause difficulties. Even now,
however, it is hard to know where to begin. Therefore, the following ac-
commodation proposal starts with a variety of assumptions. The first as-
sumption is that religious liberty has value in our society. Many
theologians, philosophers, and scholars have grappled with understanding
and defining religion. This Article does not pretend to tap into that body of
knowledge and literature, but takes as its starting position that religious lib-
erty should be accommodated whenever possible.

A second assumption is that the value that society places on religious
liberty is roughly equivalent, at the very least, to the value society places on
any of the host of secular interests that are currently accommodated within
or even entirely exempted from the requirements of the NLRA. For exam-
ple, a strong accommodation exists in favor of federalism in section 14(b)
of the Act, which allows state legislatures to outlaw the very union shop
preserved in section 8(a)(3).!?> Agricultural workers and employers are ex-
cluded from the Act entirely.!?® This Article posits that religious liberty is
at least as important as encouraging the growth of the agricultural sector
(assuming a wage enhancing effect can be attributed to unionism in general)
or preserving the rights of states to opt out of parts of federal laws. Given
these two assumptions, this Part attempts to demonstrate that religious lib-
erty can be accommodated under the NLRA without sacrificing other wor-
thy goals and suggests a structure within which this accommodation can
take place.!?” Thus, if labor policy and religious liberty can coexist, the
answer to the normative question posed above is simply that neither be
preferred over the other.

One definitional note is in order before proceeding. In this Article, use
of the word “exemption” is intended to refer to absolute or complete exclu-
sions from NLRA jurisdiction. There are certain categories of employers
and employees, like those in the agricultural sector, who are completely
excluded from the Act’s coverage. These exclusions, which comprehen-
sively forbid NLRB action and concern, are deemed “exempted” interests.
Use of the word “accommodation,” on the other hand, is intended to refer to

125. 29 U.S.C. § 164(b) (1994).

126. 29 US.C. § 152(3) (1994).

127.  Christopher Eisgruber and Lawrence Sager have maintained recently that the disarray charac-
terizing religion clause jurisprudence is due, at least in part, to an emphasis on the “distinct value” of
religion as opposed to its “distinct vulnerability” to discrimination. Thus, they argue for a new approach
to religion emphasizing protection rather than privilege. See Eisgruber & Sager, supra note 10, at 1246-
48. By struggling to formulate accommodations for religious liberty within the NLRA that are consis-
tent with accommodations existing for secular interests, this Article strives, at least at a general level, to
work within the “protection” model posited by Eisgruber and Sager.
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those interests that are within the Act’s scope, but for which there is either a
complete or partial exemption from one or more requirements of the Act.
For example, states are generally precluded from regulating labor relations
in a way that conflicts with the NLRA’s requirements. However, section 14
of the Act allows them to opt out of the proviso that protects the union
shop.'?® This provision in favor of states’ rights or federalism is deemed an
“accommodation.”

Part II starts, in Section A, by analyzing who is the most appropriate
decisionmaker for balancing religious liberty and labor policy concems to
determine accommodations. Section B suggests a methodology by which to
compare existing secular accommodations and exemptions in the Act to ac-
commodations that might be required for religious liberty. The Section be-
gins by identifying the various secular interests that are currently
accommodated within the relevant NLRA requirements or exempted en-
tirely from the Act. It then examines the methods by which specific accom-
modations are achieved. for secular interests. Finally, Section C works
within the methodology proposed in Section B and attempts to fashion
NLRA accommodations for religious liberty that are consistent with those
accommodations already existing for secular interests.

A. Structuring NLRA Religious Accommodation

Since the NLRA requirements that burden religion exist as a result of
statutory creation and protection, the most direct, efficient, and therefore
pragmatic means to relieve the Act’s impingement on religious liberty
would be a direct amendment to the NLRA. This is especially true if the
Supreme Court continues to resist finding constitutionally mandated accom-
modations. Moreover, the Supreme Court accords more deference under the
Establishment Clause to legislative accommodation.'?®

Since the accommodation must be broad and flexible to avoid the
problems created by section 19 and to allow for scenarios of conflict that
have not yet surfaced, some entity must be charged with making appropri-
ate accommodations. Obvious possibilities are the federal courts and ex-
isting administrative agencies such as the EEOC or the NLRB. The federal
courts have been involved with accommodations required by Title VII and
have also been required to harmonize Title VII accommodation require-
ments with the NLRA.'3® A federal cause of action, however, would re-
quire an objector to bring suit each time an accommodation is denied by an
employer, union or both.

128. 29 U.S.C. § 164(b) (1994).

129. If courts interpret the Religious Freedom Restoration Act broadly, these accommodations
might be created by courts within RFRA's statutory scheme.

130. See sup