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The Kurdish Crisis: An International
Incident Study -

I. INTRODUCTION

In the past two years, the leading democratic nations increasingly
feel it was their responsibility to interfere in what has traditionally been
considered the internal matters of other states. The largest intervention
since the Gulf War occurred when western states intervened in Iraq on
behalf of the Kurds. The western democracies, encouraged by nations
from all corners of the world, provided humanitarian relief and a degree
of security so that the Kurdish refugees could come down from the moun-
tains on the border of Iraq, where starvation and intense cold threatened
their survival. Invoking the doctrine of humanitarian intervention, these
states acted to protect international peace and security but met resistance
in the fundamental notion of state sovereignty. :

As a term of art, humanitarian intervention traditionally refers to
interference on behalf of nationals or inhabitants of foreign countries “in
cases where a State maltreats its subjects in a manner which shocks the
conscience of mankind.”* The doctrine purports to allow a state to inter-
vene in what would otherwise be an unlawful action, but, as its definition
suggests, the doctrine is full of ambiguities. The approximately ten major
actions ventured under the modern doctrine have met with a mixed re-
sponse from the international community.? Scholars have been no less di-
vided over whether, and in what circumstances, the United Nations Char-
ter authorizes humanitarian intervention.®

1. Richard B. Lillich, Forcible Self-Help by States to Protect Human Rights, 53 Iowa
L. Rev. 325, 332 (1967) (quoting H. LAUTERPACHT, INTERNATIONAL LAw AND HUMAN RIGHTS -
32 (1950)).-

2. The modern doctrine predates the U.N. Charter and is usually traced from the early
nineteenth century. W. Michael Reisman & Myres S. McDougal, Humanitarian Interven-
tion to Protect the Ibos, in HUMANITARIAN INTERVENTION AND THE UNITED NATIONS 167, 179
(Richard B. Lillich ed., 1973). For an analysis of humanitarian interventions undertaken in
the past, see Reisman and McDougal, supra, at 178-87; see also Nigel S. Rodley, Human
Rights and Humanitarian Intervention: The Case Law of the World Court, 38.-INT'L &
Cowmp. L.Q. 321 (1989).

3. Some scholars believe that Article 2(4) of the United Nations Charter, which re-
nounces “the threat or use of force against the territorial integrity or political independence
of any state, or in any manner inconsistent with the Purposes of the United Nations,” and
Article 2(7), which prohibits intervention by the United Nations “in matters which are es-
sentially within the domestic jurisdiction of any state,” forbid humanitarian intervention
entirely. See, e.g., Michael Akehurst, Humanitarian Intervention, in INTERVENTION IN
WorLp Povrrics 98, 104-08 (Hedley Bull ed., 1984) (arguing that humanitarian intervention
is illegal); Thomas B. Franck and Nigel S. Rodley, After Bangladesh: The Low of Humani-
tarian Intervention by Military Force, 67 Am. J. INT'L L. 275 (1973).

Others believe that humanitarian intervention is well-grounded in the United Nations
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Following the Gulf War, Iraqi treatment of the Kurds aroused, for
the first time, a substantial world response. Some countries suggested the
removal of Saddam Hussein, while others offered proposals for restructur-
ing Iraq, including a plan to create autonomous enclaves for the Kurds.
Indeed, the Kurdish situation provided the international community with
a prime opportunity to expand the contingencies for and the scope of
humanitarian intervention.

Despite calls for a New World Order and an increased interest in
human rights, however, the world’s most effective actors failed to broaden
the doctrine and sustained only a moderate intervention on behalf of the
oppressed Kurds. This result may be understandable given the exigent
political realities. The United States was reluctant to become involved in
what the President viewed as a potential military “quagmire.” The En-
glish, who led the European Community’s response, expressed a greater
willingness to interfere but could not act without U.S. support. The
United Nations had among its members too many potential targets for
accusations of human rights violations to take aggressive action. The
weak response was particularly unfortunate, however, because the need
for aid was so extreme and clear-cut. Moreover, respect for human dignity
and minimal human rights standards demanded more aggressive action.

A brief look at the history of the Kurdish community in Iraq and the
history of international interference on their behalf provides a back-
ground for an evaluation of the humanitarian intervention which has oc-
curred in Iraq since the Gulf War.

II. History oF THE KurDs

A. The Iraqi Population

Although Saddam Hussein and his government publicly maintain
that Iraq is one nation and all of its inhabitants Iraqis, Iraq is a country
of deeply divided ethnic and religious sects. Approximately 73.5 percent
of Iraq’s population is Arab, a figure which perhaps belies Hussein’s claim
to be the leader of the Arab world, as in few other Arab states is there

Charter and subsequent conventions. These scholars argue that the use of force for the pur-
poses of humanitarian intervention not only is consistent with the Charter’s purpose of pro-
tecting human rights but also does not fall within Article 2(4)’s proscription against the use
of force. They note further that an important qualification is added to Article 2(7), which
excepts enforcement measures under Chapter VII, including action with respect to threats
to the international peace and security. The latter exception may be particularly relevant to
interventions in matters of human rights, because the international community has increas-
ingly recognized the interdependence of the preservation of international peace and security
and the protection of fundamental human rights. See Lillich, supra note 1, at 326-38; Reis-
man & McDougal, supra note 2, at 171-72, 177.

Several scholars have suggested criteria by which one may evaluate the legitimacy of a
particular humanitarian intervention. See Lillich, supra note 1, at 347-51; Reisman & Mec-
Dougal, supra note 2, at 187.
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such a high percentage of non-Arabs.* The Kurdish population consti-
tutes Iraq’s second most prominent ethnic group, the nation’s largest eth-
nic minority.® The Iraqi Kurds have historically been an economically in-
dependent, non-Arabic speaking minority group in Iraq, who are linked -
by cultural, religious, community, and linguistic ties which have stretched
over thousands of years.® They survive a history of persecution. Mass
murders and forced exodus have been the preferred methods of Saddam
Hussein and his government of Sunni Arab elites for dealing with this
ethnic minority. And the Kurdish struggle for autonomy has been punc-
tuated by little international effort on their behalf. The Kurds have never
received more than partial recognition, from the time of the creation of
the modern state of Iraq to the present.

B. Early Hope for Self-determination

At the close of the First World War, the fall of the Ottoman Empire
offered the Kurds their first great hope of self-determination in this cen-
tury. The Allied powers envisaged a partitioned Turkey, from which they
hoped to carve an independent Kurdish state to be called Kurdistan.
President Woodrow Wilson expressed this hope in point twelve of his
Fourteen Point Program for World Peace which stated that non-Turkish
minorities of the Ottoman Empire should be ‘“assured of an absolute un-
molested opportunity of autonomous development.”?

The Treaty of Sevres, the 1920 armistice agreement between Great
Britain and Turkey, stated that a commission of Allied appointees would
“prepare for local autonomy in those regions where the Kurdish element
is preponderant.”® In 1923, however, the British were forced to renegoti-
ate the terms of the Treaty at Lausanne, after Kemal Ataturk, the

4. SiIMON HENDERSON, INSTANT EMPIRE: SADDAM HuUsSSEIN'S AMBITION FOR IRAQ 26-27
(1991).

5. Although the Iraqi government refuses to provide population figures, one 1989 esti-
mate places the Kurdish population at 21.6 percent. Id. at 26.

6. In the Middle East, the Kurds constitute the fourth largest ethnic group, behind the
Arabs, Persians, and Turks, boasting a population of approximately twenty to twenty-five
million. They aré thought to descend from Indo-European tribes who settled many years
ago in the mountaing of what is now broadly referred to as Kurdistan. Although the Kurds
speak a common language, no universal written and spoken form of Kurdish has evolved,
and numerous dialects make communication between some groups difficult. Religiously, ap-
proximately eighty-five percent of the Kurds are Sunni Muslim, and strong religious loyal-
ties exist among them. They have traditionally been a tribal and agricultural people and
remain so to some extent today. Vast differences exist, however, between the often nomadic,
mountain Kurds and thé urban Kurds, a group that generally views traditional Kurdish
tribalism as backwards. In any case, tradition remains a large part of Kurdish life, and the
Kurds struggle to protect a unique cultural identity. Davib McDoweLL, THE Kurps: THE
Minority RicHTs GRour ReporT No. 23, 5-9 (1985).

7. Woodrow Wilson, Address on the Conditions of Peace Delivered at a Joint Session
of the Two Houses of Congress (Jan. 8, 1918), in PResipENT WiLson’s ForeigN PoLicy: |
MESSAGES, ADDRESSES, PAPERS 361-62 (James B. Scott ed., 1918).

8. Treaty of Sévres, Aug. 20, 1920, art. 62, quoted in McDoOwELL, supra note 6, at 11.
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founder of modern Turkey, came to power. By the terms of the Treaty of
Lausanne, the Kurdish population was split largely among the five coun-
tries of Turkey, Iran, Iraq, Syria, and the U.S.S.R., reminiscent of their
split before the war, between the Persian and Ottoman Empires. After
some debate, the League of Nations ultimately awarded the Kurdish area
of Mosul and the oil-rich land surrounding it to Great Britain.?

Choosing to rule the Kurdish region under its control through tradi-
tional Kurdish leadership, the British government appointed Shaikh
Mahmud Barzinji to act as governor in 1919. Barzinji was immediately
challenged, however, by other tribal leaders who resented their loss of
power. Troubled by Turkish attempts to re-establish control of the area
by inciting Kurdish rebellion and unable to work through tribal leader-
ship, the British ultimately incorporated the Kurdish area into Iraq
under a provisional Kurdish administration. In doing so, the British de-
fined the territory of the modern state of Iraq.*°

C. An Independent Iraq

The British surrender of political control of Iraq in 1932 signalled the
beginning of the oppression of the Kurds. The Arab leadership of Iraq
had encouraged the British hope that the Kurds could be reconciled to
incorporation with Arab Iraq, by promising to honor the League of Na-
tions stipulations to the grant of Mosul to Iraq in March 1925—that
Kurdish should be the official language of the area and that the Kurds
should be placed in administrative and educational positions in their re-
gion. Neither pledge, however, was recorded in the Anglo-Iraqi treaty of
1930 (implemented in 1932) that granted Iraq its independence.™

The weakening of British ties, the lack of written guarantees in the
Anglo-Iraqi treaty, and the failure of the Iragi government to take any
steps to implement its oral promises caused. the Kurds to fear for their
status in Iraq. Led first by Shaikh Mahmud Barzinji and later by Mulla
Mustaf Barzani, the Kurds revolted. The series of revolts have alternately
been termed tribal uprisings and the first popular movement for an inde-
pendent Kurdistan.!? Kurdish rebellions in the North did not die down
until the Second World War, at which time the Kurds became increas-
ingly integrated with Arab society.!?

9. The entire area of the modern state of Iraq was placed by League of Nations man-
date under British control. HENDERSON, supra note 4, at 16.

10. MarioN FAROUK-SLUGLETT & PETER SLUGLETT, IRAQ SINCE 1958: FrROM REVOLUTION
TO DicTATORSHIP 14-15, 24-25 (1987).

11. Id. at 26-27.

12. See PHEBE MARrR, THE MoberN HisTory oF IRAqQ 43, 51, 54 (1985); FAROUK-
SLUGLETT & SLUGLETT, supra note 10, at 26-29. Compare Sa’ad N. Jawad, The Kurdish
Problem in Iraq, in THE INTEGRATION OF MODERN IRAQ 171 (Abbas Kelidar ed., 1979) [here-
inafter Jawad, Kurdish Problem] with McDOWELL, supra note 6, at 19.

13. MARR, supra note 12, at 146.
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D. The Beginnings of the Republic of Iraq

The next stage of Kurdish history began with the establishment of
the Republic of Iraq in July of 1958, when a group called the Free Officers
overthrew the Iraqi monarchy and established Abdel Karim Qasim as
prime minister. The Kurds initially greeted the revolution with enthusi-
asm, expecting the new government to be more sympathetic to their
cause. Mulla Mustaf Barzani, the Kurdish leader who enjoyed a larger
tribal following than any other tribal leader, came back from twelve years
of exile and quickly took an active role in the Kurdish Democratic Party
(K.D.P.), the urban, professional wing of the Kurdish movement founded
by Barzani and others in 1946. A new constitution promised the Kurds
equality with the Arabs.!*

When Barzani and the Kurds demanded further government conces-
sions and became increasingly aligned with Communist forces, however,
Qasim began to realize the extent of the Kurdish goals. He responded to
Barzani’s demands with the first major offensive of what became a
lengthy conflict. Qasim’s bombing of Bdrzan, Barzani’s homeland, and his
banning of the K.D.P. escalated the situation to an all-out war for Kurd-
ish autonomy and, ostensibly, for democracy in Iraq. Barzani’s rebels
made formidable opponents. Gaining widespread support from other anti-
republic Kurdish tribal leaders, they adopted guerilla tactics and main-
tained mountain strong-holds.®

Plagued by defections to the Kurdish army, betrayal by officials in
his own government, and scant support left in the Army, Qasim was de-
feated in 1963 by the Ba’ths, who were in turn overthrown that same year
by Abdel Saslam Arif. Despite periodic cease-fires, the Kurds remained in
a state of civil war for nearly the entire period between 1961 and 1968, as
successive military governments attacked the Kurdish uprisings. These
governments called the Kurdish revolts attempts to achieve separation
and sought a military solution to the problem. In doing so, they failed to
acknowledge the experience, magnetism, and military experience of
Barzani and the tenacity of the Kurdish fighting forces known as pesh
merga, or “those who face death.”*®

_E. The Ba’th Rise to Power
1. The March Manifesto

When the Ba’th party regained power in July 1968, they intended to
find a more permanent solution to the Kurdish issue but were plagued by

14. Id. at 176-77; McDoOWELL, supra note 6, at 19.

15. MARR, supra note 12, at 177-79; McDowELL, supra note 6, at 19-20; SA’AD JAWAD,
IraQ AND THE KUrDISH QUESTION 324-31 (1981) [hereinafter Jawap, KURDISH QUESTION];
Jawad, Kurdish Problem, supra note 12, at 175-76.

16. McDoWwELL, supra note 6, at 20; JAwAD, KURDISH QUESTION, supra note 15, at 51-52;
Jawad, Kurdish Problem, supra note 12, at 177.
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the obstacles familiar to previous regimes. Among the obstacles were the
extensive following of Barzani, the Iraqi army’s resistance to peaceful set-
tlement, and public opinion in the Arab world that autonomy for the
Kurds was equivalent to separation.!”

Despite inflexibility on both sides, the government and the Kurds
reached an agreement, in March of 1970, that recognized the Kurds as
free and equal partners of the Arabs and promised them full recognition
of their national autonomy within four years. The Manifesto granted the
Kurds several specific rights, including government posts, economic con-
cessions, and rights to use and be taught the Kurdish language. The en-
forcement of these rights, however, quickly became subject to disputes.®

International involvement intensified the problems between the
Ba’th regime and the Kurds both during this period and later, because
the Ba’ths resented interference in what they viewed as a sovereign mat-
ter.!® Among the Kurds’ supporters were the governments of Iran and
Turkey, whose aid was granted contingent on understandings that the
movement for Kurdish separatism would not be spread into their coun-
tries.?® The Israelis also allegedly provided the Kurds with assistance.?

Foreign support, however, did not exist to liberate the Kurds but
rather to encourage the Kurds to wage war against the Ba’ths, in order to
neutralize the danger of the Iraqi regime in the Middle East.?? The Kurds
were repeatedly betrayed by temporary supporters. The Soviets, for ex-
ample, after helping the Kurds negotiate the March Manifesto, allied
themselves with the Iraqi government, whom they began supplying with
arms,?®

2. Autonomy Law and the Civil War of 1974-1975

The crisis culminated in 1974, when the Ba’th invited K.D.P. support
of an Autonomy Law, to be announced March 11, 1974, and gave them
fifteen days in which to respond in order to participate in the National
Patriotic Front (N.P.F.). The Kurds found the law insufficient to meet
their demands. They felt that they had not been provided with solid
guarantees of meaningful participation in their government, they differed

17. Jawap, KURDISH QUESTION, supra note 15, at 331.

18. McDowELL, supra note 6, at 20-21; Jawad, Kurdish Problem, supra note 12, at 179-
80.

19. Saddam Hussein, who became president in 1979 after rising to power through the
Ba’th, commented: “Looking at it within its national framework, the Kurdish question is a
purely internal matter which sometimes takes dubious forms because of the intrusion of
foreign influences, and stands aggressively in the way of the national movement and struggle
for the construction of a new society.” Interview with Sakina al-Sadat, Egyptian journalist
(Jan. 19, 1977), in SociaL AND FoREIGN ArFAIRS IN IRAQ 95 (Khalid Kishtainy trans., 1979).

20. McDoweLL, supra note 6, at 20.

21. FAROUK-SLUGLETT & SLUGLETT, supra note 10, at 104.

22. McDoweLL, supra note 6, at 21; Jawad, Kurdish Problem, supra note 12, at 180-81.

23. JoHN BurLocH & HarvEy MORRIS, SADDAM’S WAR: THE ORIGINS OF THE Kuwarr
CONFLICT AND THE INTERNATIONAL RESPONSE 178 (1991) [hereinafter SAppaAM’s WAR].
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intervene on behalf of the Kurds. It appeared for several weeks as if the
traditional notion of humanitarian intervention might be expanded to en-
sure the Kurds’ security. Comments by international leaders reflected this
possibility. Douglas Hurd, Britain’s Foreign Secretary, announced that
the division between a country’s external and internal affairs is not abso-
lute.” Roland Dumas, the Foreign Minister of France, stated that he be-
lieved, “the Kurdish crisis could act as a detonator” for re-thinking of the
concept of non-intervention, a concept which the French have long ar-
gued to redefine. Similarly, Austria pledged that it would call on the in-
ternational community (in the United Nations General Assembly) to
state unequivocally that defence of human rights does not constitute in-
terference in a country’s internal affairs.”

2. The European Community’s Response

On April 8, the European Community (E.C.) held an emergency sum-
_ mit meeting in Luxembourg to respond to the crisis. In addition to voting
for one hundred eighty billion dollars in aid, the European leaders sup-
ported a plan to create a Kurdish safe haven. It was the British Prime
Minister, John Major, who proposed the creation of enclaves, something
close to an international protectorate for the Kurds. The area involved
was to cover northern Iraq, presumably including most mountain towns,
the city of Irbil, and the city of Kirkuk, an oil-producing city over which
the Kurds have long argued for control.” The British originally appeared
to be prepared to use force if necessary, in order to establish and main-
tain the enclaves.” Major emphasized the need not only for relief but also
for “a degree of protection which the average United Nations relief
worker cannot do.””* There was even some mention of sending over Brit-
ish bobbies.” The enclave idea was accepted within three hours, and
Francois Mitterrand, the French president, offered to co-sponsor it at the
United Nations.’®

The plan that the E.C. endorsed was novel, indeed so novel that it
appeared to be almost deliberately unworkable. The plan contemplated
the division of Iraq and the removal of a block of territory from Iraq’s
sovereign control. Its enforcement would likely have led to a long-term

70. Sarah Helm, Sovereignty Law May Be Stretched But Not Broken, INDEPENDENT,
Apr. 12, 1991, at 10. .

71. G-7 Backs Greater U.N. Role in Internal Conflicts, ReuteERs (BC cycle), July 16,
1991.

72. See, e.g., That Slippery Slope, EconoMmisT, Apr. 13th, 1991, at 39; William Tuohy &
Rone Tempest, Europeans Seek Haven for Kurds; Refugees: Britain’s Plan to Create a
Shelter Zone in Northern Iraq Wins EC Endorsement, L. A. TiMEs, Apr. 9, 1991, at A6.

73. William Drazdiak, Europeans to Press Bush to Back Enclave Plan; EC Responds
to Outrage Over Kurds’ Plight, WasH. Post, Apr. 11, 1991, at A34.

74. Hurd on UN Police Plan (Press Association Broadcast (London) Apr. 28, 1991).

75. Id.

76. R.C. Longworth, Wrong Turn: Europe’s Effort to Aid Kurds Had Too Many Holes,
CH1. TRiB., Apr. 14, 1991, at D1.
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allied commitment in the region if not, ultimately, to an independent
Kurdish nation. Once the Kurds tasted such independence, they would no
doubt find permanent independence a more attractive alternative than a
renegotiated autonomy agreement with an untrustworthy regime.

The land considered for inclusion in the enclave plan included at
least one city, Kirkuk, over which the Kurds and the Iraqi government
had long struggled for control. The creation of enclaves would have cre-
ated complex problems not only concerning the delimitation of borders
but also involving the international legal status of the zones and the rela-
tionship of the zones to the Kurds in the neighboring countries of Turkey
and Iran. The E.C. surely did not believe that Saddam would have ceded
his sovereignty over this broad expanse of Iraq without any military resis-
tance. Simultaneously, the leaders knew of Bush’s desire to withdraw all
American troops from the area.

One commentator suggested that the plan “grew from a compost of
Western guilt, European ambition, British politics and Luxembourg’s ma-
chismo, plus the concern of two powerful women in London and Paris
[Margaret Thatcher, who called on John Major to aid the Kurds quickly
and ‘without standing on legal niceties,” and Danielle Mitterand, wife of
the French president and long-time champion of the Kurds].”*” Indeed,
the British Prime Minister faced pressure to act on the Kurd’s behalf not
only from his predecessor, Margaret Thatcher, but also from the entire
E.C. He undoubtedly felt the need to cooperate with and even lead the
E.C, having spent several months attempting to mend rifts created under
Thatcher, when Britain was repeatedly the lone dissenter to E.C. initia-
tives. Also, the E.C. likely felt the need to restore its push for unity after
the Gulf War, and indeed, to show its outrage at Saddam’s behavior.”

The U.S. entertained the idea of safe havens outside the authority of
the Iraqi government but reconsidered when Iraq expressed its outrage at
the plan, thereby suggesting that an attempt to implement the plan
might have entailed further military intervention. Iraqi Prime Minister
Saddoun Hammadi claimed that the idea had been “engineered and con-
ducted by the C.I.LA.” and vowed Iraqi resistance to it by all possible
means.” Similarly, Iraqi Ambassador Abdul Amir Anbari called the en-
clave proposal a “wild idea,” proclaiming that “[t]he whole of Iraq is a
safe haven to everyone.”®®

On April 15, the twelve members of the E.C. met again in Luxem-
bourg and, at Germany’s initiative, agreed to ask the United Nations if
Saddam could face a war crimes tribunal. They maintained that the Iraqi
leader should be charged for attacking other states, using chemical weap-

717. Id.

78. Id.

79. Ann Devroy & John M. Goshko, U.S. Shifts on Refugee Enclaves; Safe Zones In-
side Iraq Seen as Unrealistic; Aid Increase Stressed, WasH. Post, Apr. 10, 1991, at Al.

80. William Drozdiak & David B. Ottaway, U.S., Allies Want Refugee Havens Estab-
lished in Iraq; Europeans Back Protective Zone for Kurds, WasH. Post, Apr. 9, 1991, at Al.
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ons against his own civilians, and carrying out genocide against the
Kurds. The members also endorsed a French plan calling for the creation
of humanitarian aid centers in the northern part of Iraq and United Na-
tions-protected “corridors” to allow the safe return of the refugees.®

In response to the call for a war crimes tribunal, the U.S. argued that
the Arab states would support Saddam against allegations for war crimes,
thereby preserving his power and causing Western pressure to be ineffec-
tive. Furthermore, U.S. officials felt that such a tribunal would preempt
Saddam from seeking exile abroad.®?

3. United States Action

The U.S. was slower than the E.C. to offer a proposed plan of re-
sponse to the Kurdish emergency. President Bush had repeatedly pledged
during the build-up of troops in Iraq that the deployment would be only
temporary. The decision to end the ground war quickly was made without
considering the implications for the Kurds or the possibility of a civil war
but rather out of concern for public opinion. Bush told the press: “All
along I have said that the United States is not going to intervene milita-
rily in Iraq’s internal affairs and risk being drawn into a Vietnam-style
quagmire. . . . Nor will we become an occupying power with U.S. troops
patrolling the streets of Baghdad.””ss

International pressure, however, particularly from Turkey’s Presi-
dent Turgut Ozal, forced the U.S. to compromise and begin an open-en-
ded relief plan. On April 6, the U.S. began relief efforts contained to the
Iraqi-Turkish border in a mission labeled “Operation Provide Comfort.”
As the name implies, the U.S. operation was deemed humanitarian and
not political. The President warned the Iraqis against using gas and flying
aircraft in the area of Northern Iraq, thereby creating a de facto zone of
safety around the Kurds.®* The United Nations Security Council
promptly voted to dispatch its own peacekeeping observers and soldiers
to the Iraqi-Kuwait border to help expedite the withdrawal of allied
troops.®® The original relief efforts, proved insufficient. On April 16, Bush

81. Adam Kelliher & Robin Oakley, Iraq Allows UN Access to Aid Starving Kurds,
TiMes, Apr. 16, 1991, at 1.

82. Laurie Mylone, The Way to Fell Saddam: Trial and Error, New REPUBLIC, June 3,
1991, at 17.

83. John E. Yang & Barton Gellman, U.S. Forces to Set Up Refugee Camps in Iraq;
Expanded Kurdish Relief Effort Represents Fundamental Shift, Wasn. Posr, Apr. 17,
1991, at Al. :

84. The United States did in fact destroy one Iraqi fighter violating this ban; however,
it seems not to have been strictly enforced. Mathews et. al., supra note 68, at 24. Kurdish
leader, Jalal Talabani, testified that in violation of the cease-fire agreement, Saddam used
planes, helicopters, heavy artillery, gasoline, and napalmphosphorous bombs. Kurdistan
Front Leader Criticizes U.S., Allies (Wochenpresse broadcast from Vienna, in German, Apr.
11, 1991).

85. Stanley Meisler, U.N. Approves Dispatching of Peacekeepers, L.A. TiMES, Apr. 10,
1991, at A4.
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committed U.S. forces to establishing five or six relief camps inside Iraq
as an “interim measure,” despite a deep reluctance to do s0.2¢ The United
Nations eventually took over this relief effort, and the U.S. was quickly
satisfied that its role was no longer necessary. As early as June 25, a De-
partment of Defense spokesman announced that the U.S. mission was
complete, referring to the mission of bringing Kurdish refugees safely
down from the mountains and emphasizing that the goal of the U.S. was
never ensuring the long-term well-being of the Kurds.®”

Although they declined Kurdish requests to maintain a stronger mili-
tary presence in northern Iraq, the U.S. and its allies agreed to leave a
“brigade-sized” rapid-response military force in Turkey. The force was
left to be used in the event it was deemed necessary to intervene on be-
half of the Kurds.®®

4, The Role of the United Nations

Although Iraq had been negotiating with the United Nations for aid,
talks broke down abruptly when relief from U.S., British, and French
sources appeared imminent. The advantage of the United Nations plan as
originally discussed between Prince Sadruddin Aga Khan, the United Na-
tions special envoy, and Ahmed Hussein, the Iraqi Foreign Minister, was
its scope. The plan contemplated the establishment of special centers,
manned by United Nations officials, throughout Iraq. The Iraqis pre-
ferred Bush’s proposed plan, which limited protection to special enclaves
for the Kurds in the northern part of Iraq, despite heavy fighting, severe
casualties, and great destruction in the country’s southern cities.®® The
Iragis, of course, condemned even Bush’s plan as * ‘foreign meddling.’ ’’®°

Instead of condemning interference by other states, the United Na-
tions signalled to member states that interference was appropriate and
indeed appealed to the international community to contribute to humani-
tarian relief efforts. By passing Resolution 688, on April 5, the United
Nations Security Council approved for the first time “the right to inter-
fere” on humanitarian grounds in the internal affairs of a member state.
As one jurist, from the Université de Paris-Sud, noted following the vote:
“Although cross-border humanitarian aid long has been tolerated if not
legally binding activity by nongovernmental organizations for moving
food, medicines and other help to the needy, the Security Council vote
marked the first time governments openly gave their seal of approval to
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such practices.”® Indeed, it looked as if the United Nations was going to
allow a redefinition of humanitarian intervention.

Resolution 688 was worded in terms of a response to the threat to
international peace and security posed as a consequence of Saddam’s op-
pression of the Kurds. By focusing on the consequences of Saddam’s ac-
tions rather than on his human rights violations per se, the Security
Council stayed clearly within its jurisdiction under Chapter VII of the
United Nations Charter. The Resolution demanded that Iraq, “as a con-
tribution to removing the threat to international peace and security in
the region, immediately end this repression” and “[i]nsist[ed] that Iraq
allow immediate access by international humanitarian organizations to all
those in need of assistance in all parts of Iraq and . . . make available all
necessary facilitates for their operations.”®?

As for Iraq’s treatment of the Kurds, in particular, the Resolution
condemned the repression and “express(ed] the hope . . . that an open
dialogue w[ould] take place to ensure that the human and political rights
of all Iraqi citizens are represented.”®® The Resolution, made repeated
reference to principles of sovereignty, including a specific reference to Ar-
ticle 2, paragraph 7 of the United Nations Charter.

As the debate concerning Resolution 688 underlined, the massive
flow of refugees into Turkey and Iran, and even Saudi Arabia, indeed
threatened interstate relations and regional security.®* The border coun-
tries lacked the resources to handle such a massive influx of destitute
people. The number of refugees vastly surpassed those of the 1988 exodus
which followed the end of the Iran-Iraq War.®®

Iran and Turkey feared that the refugee population would instigate
Kurdish uprisings in their own countries. Noting Turkey’s respect for the
territorial integrity of other states, the Turkish representative to the
United Nations argued that the scale of human tragedy and its interna-
tional implications made the events in Northern Iraq beyond the scope of
an “internal affair.”®® He pleaded with the Security Council: “[W]e are
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vention back to the General Assembly’s adoption by consensus of Resolution 43-131 on De-
cember 8, 1988, “which formally recognized the role of nongovernmental organizations in
‘natural disasters and similar emergency situations.”” This concededly soft law, a political
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providing humanitarian relief. Mario Bettati, The Right to Interfere, Wasu. Posr, Apr. 14,
1991, at B7.
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95. U.N. SCOR, 46th Sess., 2982nd mtg. at 6-7, 13-15, U.N. Doc. S/PV.2982 (1991)
(comments of the Representatives of Turkey and Iran respectively) [hereinafter Security
Council Record].

96. Id. at 6.



1993 THE KurpisH CRisis 475

duty bound to take whatever measures we deem necessary to prevent the
anarchy and chaos reigning on the Iraqi side of the border from spilling
over into our country.”®® The representative requested that the Security
Council demand that the Iraqgi government demonstrate respect for inter-
national borders as well as human rights.

Furthermore, Iraq’s military attacks on the fleeing Kurds extended
beyond the Iraqi borders. Iran’s representative to the United Nations tes-
tified concerning the Iraqi shelling of Iranian border towns, in which at
least three Iranian border guards were killed.?® Likewise, the Turkish rep-
resentative reported that Iraqi mortar shells were landing on Turkish
territory.®®

The three states that voted against Resolution 688—Cuba, Yemen,
and Zimbabwe—argued, predictably, that the issue was an internal politi-
cal matter over which the Security Council had no jurisdiction.'*® China
and India abstained from the vote.

Iraq denounced any intervention. In a letter to the Security Council,
Iraq’s representative to the United Nations deplored what he called
“abominable criminal acts” committed by “groups of saboteurs” and
stated that certain Iraqi citizens, presumably the Kurds, “ha[d] been vic-
tims of the campaign of terror and lies disseminated by the saboteurs or
have been compelled by armed force to leave the country . . . serving as a
shield for the above-mentioned groups or a means of facilitating their es-
cape abroad.””**!

C. Evaluation

Ultimately, the limited reading which member states gave to Resolu-
tion 688 did not stretch the meaning of humanitarian intervention. The
U.S. maintained that another United Nations resolution would be neces-
sary in order to ensure longer-term protection for the Kurds, a resolution
which Bush suggested was unlikely.!*? Resolution 688 was certainly not
read to permit military intervention on behalf of the Kurds, an arguably
supportable reading that would have made it truly precedent-setting.

Then Secretary General of the United Nations, Javier Perez de Cuel-
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lar, spoke prematurely when he said, following the adoption of Resolution
688: “We are clearly witnessing what is probably an irresistible shift in
public attitudes toward the belief that the defense of the oppressed in the
name of morality should prevail over frontiers and legal documents.”!%®
The defense of the Kurds was not accomplished. Ultimately, sovereignty
triumphed over civil rights. Several factors no doubt mediated against
stronger action. '

First, as discussed above, the U.S. in particular wished to avoid an
extension of the war. In democratic countries, prolonged and bloody wars
cause politicians to lose votes, and Bush did not want to threaten the
widespread national support for the military operation that he had just
completed. Therefore, Bush reacted hesitatingly to British and French
calls for the continued use of force in the region.

Second, there are many reasons why the U.S. wished to avoid an in-
terference on behalf of the Kurds that would have led to the creation of
Kurdish enclaves or even an independent Kurdish state.

The U.S. has commitments to a number of Arab states. Among the
Arab nations, there is a strong feeling of a Arab unity that transcends
state boundaries.!®* There is a common concern for Arab security which
extends to protecting Arab land against alienation. The U.S.” Arab allies
would no doubt have viewed the creation of, or the facilitation of the cre-
ation of, a permanent Kurdish enclave or state as the usurpation of Arab
land. .

President Bush did not wish to provide a base for Kurdish guerilla
activity, in Iraq or abroad. The U.S. feared the creation of a permanent
Gaza-strip like area. The creation of such a zone would no doubt have led
to the need for an extended military presence in the Gulf for its
protection.

Nor did the international community wish to create an independent
Kurdish state and thereby drastically alter the balance of power in the
region. As it has been traditionally, the international community was
wary of supporting a movement for Kurdish autonomy because of the
Kurdish populations in other middle eastern states. A Kurdish enclave in
Iraq could lead to new demands for a Kurdish homeland, threatening the
stability of Turkey, Syria, and Iran.

Kurdish support has always been risky, because it is likely to lead to
criticisms of other states with Kurdish populations. The Kurdish popula-
tion in Turkey, for example, has historically enjoyed fewer rights than the
Iraqi Kurds. The inherent tension of this situation was perhaps most re-
cently exemplified by the fact that President Bush did not meet with
Jalal Talabani, secretary general of the P.U.K. and president of the Kur-
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distan Front, on his recent visit to the U.S., probably for fear of angering
Turkish president, Turgut Ozal.

Part of Ozal’s reluctance to allow Iraqi Kurds into his country has
been his fear of feeding the Kurdish separatist movement in Turkey. Al-
though Ozal met with Iraqi Kurds, including Talabani, and plead for in-
ternational aid on their behalf, he would not support an independent
Kurdish state or a divided Iraq.'®® In fact, the Iraqi Kurds’ relations with
Turkey have become strained since Ozal’s initial call for relief on their
behalf, because so many Turks feel that a power vacuum in Northern
Iraq threatens Turkey’s ability to control its own radical Kurdish separa-
tist movement in southeast Turkey.!°® The allies no doubt were fearful of
the implications of a Kurdish secession in such a volatile region.

Finally, and perhaps most importantly, there was a general fear
among the member states of the United Nations, of creating a precedent
for indiscriminate intervention based on human rights violations. No
doubt it was this fear that prompted the drafters of Security Council Res-
olution 688 not only to reiterate the Council’s respect for territorial sover-
eignty throughout the resolution but also to focus on the threat to the
international community posed by the flow of refugees to other countries
rather than the Kurdish repression itself.

Setting a powerful precedent was particularly a fear of countries with
their own secessionist minorities, such as China and the U.S.S.R., as they
could be the next countries to become the object of an attack on human
rights measures. Yevgeniy Primakov, then a member of the U.S.S.R. Se-
curity Council, said that he would be “shocked” if American, British, and
French forces remained in Iraq on a long-term basis to protect the Kurds,
expressing the general Soviet take on the situation.'®” Even many West-
ern countries would have feared such a precedent. For instance, Great
Britain would not want interference in its control of Northern Ireland.
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V. APPRAISAL

Several political factors could have facilitated a larger response on
behalf of the Kurds. A growing concern about human rights could have
made a larger international response more palatable. The international
human rights movement of the past decade and a half would seem to
have prepared the international community for some sort of political in-
terference to hold states to their human rights commitments. Moreover,
the end of the Cold War has provided a climate in which interference is
less likely to be viewed as motivated by the naked self-interest of the
intervenor.!o® ’

At the time of the Kurdish crisis, the U.S.S.R. faced a crumbling em-
pire and severe economic problems. From that position, it was unlikely to,
seriously object to a unanimous intervention by the western democracies,
particularly while it was appealing to those same nations for economic
aid. Dissent to Security Council Resolution 688 was minimal. Even China,
a country among those most likely to fear a more intrusive standard for
humanitarian intervention, merely abstained from voting on the Resolu-
tion, rather than offering emphatic protest. Thus the political climate at
the time of the Kurdish intervention appeared ripe for an expansion of
the doctrine.

More importantly, the Kurdish issue was extremely clear cut. There
was near universal consensus that Saddam was waging, and had in the
past waged, a racially based campaign of terror against the Kurds. As
Germany’s representative to the United Nations declared during the de-
bate of Security Council Resolution 688: “The brutal use of weapons and
other agents of destruction against the Kurdish minority and other parts
of the Iragi population, and the mass exodus it has precipitated, harbor
the danger of genocide.”?*® As the representative from France maintained,
human rights violations of the proportion of those waged against the
Kurds “assume the dimension of a crime against’' humanity.”**® Under
such circumstances, an intervention is not only allowed but would appear
to be required.

By failing to intervene in a more meaningful way, the allies ulti-
mately failed to uphold the most minimal human rights standards. When
the fighting ended, the U.S. prematurely ended its watch over Saddam
Hussein and allowed the massacre and forced exodus of over a million
civilians. Entire towns were emptied as the residents fled, under intense
mortar fire, to the cold, remote mountains on the Iragi border. The Kurd-
ish plea for help was unmistakable. Saddam’s human rights violations
called for a response that transcended borders and political interests.

Human dignity demanded an intervention to protect the Kurds from
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Saddam’s massive killing. In order to maintain a civilized community, the
international community must not tolerate such blatant extermination of
civilians. The responsibility is only intensified where international inter-
ference has contributed to the unrest. The U.S. owes more to the Kurds
than simple encouragement to rise up against Saddam.

Sarah E. Whitesell






