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International Third Party Dispute
Settlement*

RicHARD B. BILDER**

I. INTRODUCTION

From earliest times, third parties have played an important role in
attempting to resolve interpersonal and intergroup conflicts. Indeed, the
concept of third-party dispute settlement and roles of judge, arbitrator
and mediator pervade all human societies and are closely linked to the
emergence of political order and law.

It is not practical in this brief article to review either the long histori-
cal experience of international third party dispute settlement or the ex-
tensive descriptive and analytical literature it has produced.! My purpose

* This article was originally written as a background paper for the United States
Institute of Peace Conference on “Toward the Twenty-First Century: An Investigation of
the Roads to Peace,” held June 20-21, 1988 at Airlie House, Airlie, Virginia. It will
eventually be published in the proceedings of that conference.

** Burrus-Bascom Professor of Law, University of Wisconsin -Madison. B.A., Williams
College, 1949; J.D., Harvard Law School, 1956.

1. This initial note is intended to provide an introductory bibliography of international
third-party dispute settlement. Unless otherwise stated, works cited by author in subse-
quent notes refer to works more fully cited here.

For legally-oriented overviews of international dispute settlement see, e.g., Bilder, An
Overview of International Dispute Settlement, 1 EMoRY J. INT'L DispuTE REsoLuTION 1
(1986); Bilder, International Dispute Settlement and the Role of Adjudication, 1 EMORyY J.
Int'L DispuTe REsorurion 131 (1987); MERRILLS, INTERNATIONAL DISPUTE SETTLEMENT
(1984); INTERNATIONAL DisPuTEes: THE LEGAL AsPEcTs (H. Waldock ed. 1972); F. NORTHEDGE
& M.DONELAN,INTERNATIONAL DispuTEs: THE PoriticaL Aspects (David Davies Memorial
Institute 1971); O. Schachter, International Law in Theory and Practice, 178 RECUEIL DES
Cours 10 (1981); Sohn, The Future of Dispute Settlement, THE STRUCTURE AND PROCESS OF
INTERNATIONAL LAW: Essays iN LEGAL PHiLosopPHY, DocTRINES AND THEORY 1121 (R. J. Mac-
Donald & D. M. Johnson eds. 1983); D. Bowett, Contemporary Developments in Legal
Techniques in the Settlement of Disputes, 180 RECUEIL DEs Cours 177 (1983); Laylin, Out-
lines for Third Parties in International Disputes, 66 Proc. AM. Soc. INT'L L. 22 (1972); 4 C.
pE VISCHER, THEORY AND REALITY IN INTERNATIONAL LAw (Corbett trans. 1968); INTERNA-
TIONAL Law: Cases AND MATERIALS ch. 13 (L. Henkin, R. Pugh, O. Schachter & H. Smits
eds. 1980) [hereinafter Henkin]; H. LAuTERPACHT, THE FUNCTION OF LAW IN THE INTERNA-
TIONAL CoMMUNITY (1933); Dispute SETTLEMENT THROUGH THE UNITED NaTiONs (K. Raman
ed. 1977) [hereinafter Raman}]; RESTATEMENT OF THE FOREIGN RELATIONS LAW OF THE
UNITED STATES sec. 902 (1988) [hereinafter RESTATEMENT]; Lachs, Some Reflections on the
Settlement of International Disputes, 68 Proc. AM. Soc. INT’L L. 323 (1974); RaNDOLPH,
THIRD PARTY SETTLEMENT OF DispuTES IN THEORY AND PrAcTICE (1973); Pechota, Comple-
mentary Structures of Third-Party Settlement in International Disputes (UNITAR Study
P.S. No. 3, 1971). On dispute settlement in particular fields, see Sohn, Settlement of Dis-
putes Arising Out of the Law of the Sea Convention, 12 SaN Dieco L. Rev. 495 (1975);
Bilder, The Settlement of Disputes in the Field of the International Law of the Environ-

471
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is rather to suggest some basic questions and tentative answers which
may help to provide a framework for further thinking, discussion and re-

ment, 1 RECUEIL DES Cours 139 (1975). Hudec, Reforming GATT Adjudication Procedures:
The Lessons of the DISC Case, 72 MinN. L. R. (1988); R. LiLLicH (ed.), THE IRAN-UNITED
StaTeEs CLaiMs TRIBUNAL 1981-83 (1984).

Among recent legally-oriented empirical or otherwise less-traditional studies, see e.g.,
Bailey, Peaceful Settlement of International Disputes, Raman, supra; T. FRaNCK, THE
STRUCTURE OF IMPARTIALITY (1968); J. GAMBLE & D. FiscHER, THE INTERNATIONAL COURT OF
JusTicE: AN ANALYSIS OF A FAlLURE (1976); G. RaYMOND, CONFLICT RESOLUTION AND THE
STRUCTURE OF THE STATE SYSTEM: AN ANALYSIS OF ARBITRATIVE SETTLEMENTS (1980); A.
STUYT, SURVEY OF INTERNATIONAL ARBITRATIONS 1794-1970 (1972); F. NORTHEDGE & GRIEVE,
INTERNATIONAL DispuTes: Case HisTories 1945-70 (1973); McGinley, Ordering a Savage So-
ciety, 25 Harv. INT'L. L. J. 43 (1984); Coplin & Rochester, The Permanent Court of Inter-
national Justice, The International Court of Justice, The League of Nations and the
United Nations: A Comparative Empirical Survey, 66 AM. PoL. Sc1. REv. 529 (1972); and L.
PRroTT, THE LATENT POWER OF CULTURE AND THE INTERNATIONAL JUDGE (1979).

For recent overviews of international dispute settlement primarily from an interna-
tional relations or social psychological perspective, see e.g., D.G. Prurrt & J.Z. Rusin, So-
cIAL CoNFLICT: ESCALATION, STALEMATE, AND SETTLEMENT (1986); M. PATCHEN, RESOLVING
Disputes BETWEEN NaTions: COERCION OR CoNciLiaTION? (1988); J. BercoviTcH, SociAL
CoNFLICTS AND THIRD PARTIES: STRATEGIES OF CONFLICT RESOLUTION (1984); W. ZARTMAN,
THE 50% SoLuTioN (1976); W. ZARTMAN, RIPE FOR REsoLuUTION (1985); NEw ISSUES IN INTER-
NATIONAL CRIsts MANAGEMENT (G. Winham ed. 1988); D.G. Prurrt, NEGOTIATION BEHAVIOR
(1981); J.Z. RuBiN, DyNaMics oF THIRD-PARTY INTERVENTION: KISSINGER IN THE MIDDLE EAsT
(1981); J.Z. Rubin, Experimental Research on Third-Party Intervention in Conflict: To-
wards Some Generalizations, 87 PsychoLocy BuLL. 379 (1980); J.A. Wall, Third Party Con-
sultation as a Method of Intergroup Conflict Resolution, 27 J. ConrFLIcT REsoLuTiON 301
(1983). Among many other useful political or social science-oriented works, see e.g., J.Z.
RuBiN & B.R. Brown, THE SociaL PsyCHOLOGY OF BARGAINING AND NEGOTIATION (1975);
R.L. BUTTERWORTH, MANAGING INTERSTATE CONFLICTS 1945-1974 (1976); MANAGING INTERNA-
T10NAL CRISES (D. Frei ed. 1982); N. CHoucri & R. NorTH, NaTioNs IN ConrLicT (1976); R.J.
RuMMEL, JR., UNDERSTANDING CONFLICT AND WAR (1975); G. SNYDER & P. DiesENG, CONFLICT
AMONG NaTIoNs (1977); J.G. STOESSINGER, WHY NaTIONS GO TO WAR (3d ed. 1982); Z. Maoz,
Paths To CONFLICT: INTERNATIONAL DispuTE INITIATION 1816-1976 (1982); S. ROBERTS, OR-
pER AND Disputes (1979); C.R. MrrcHELL, THE STRUCTURE OF INTERNATIONAL CONFLICT
(1981); D. Young, THE PoLitics ofr Force (1968); R.N. LEBow, BETWEEN PEACE AND WaR:
THE NATURE OF INTERNATIONAL CRisis (1981); D. YouNG, THE INTERMEDIARIES: THIRD PAR-
TIES IN INTERNATIONAL CRISES (1967); R. SMOKE, WAR: CONTROLLING EscaLaTioN (1977); THE
MAN IN THE MIDDLE: INTERNATIONAL MEDIATION IN THEORY AND PrAcTICE (S. Touval & 1.
Zartman eds. 1985); J.W. BurtoN, CoNFLICT AND COMMUNICATION (1969); J.W. BuURrTON,
ResoLving DEep RooTep ConrricT (1987); J.R. MITCHELL, THE STRUCTURE OF INTERNA-
TIONAL ConrLicT (1981); ConFLICT IN WORLD SocieTy (M. Banks ed. 1984); R. FisHER & W.
URy, GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING IN (1981); R. JERVIS, PER-
CEPTION AND MISPERCEPTION IN INTERNATIONAL RELATIONS (1976).

There are also many case studies of third party intervention in particular conflicts or
dispute, for example Rubin, supra (1981); M. HAsTINGS & S. JENKINS, BATTLE FOR THE FALK-
LANDS (1983); R.L. KENNEDY, THIRTEEN Davs: A MEMoIR oF THE CuBAN MissiLE CRisis
(1969); J. CARTER, KEEPING FarTH (1982).

Among the leading scholarly journals relevant to these problems are the American Jour-
nal of International Law, the Journal of Conflict Resolution, and the Negotiation Journal.

For examples of the recent interesting and sophisticated empirical and theoretical re-
search on dispute processing within domestic societies, and particularly the United States,
see e.g., M. Galanter, Adjudication, Litigation, and Related Phenomena, LAW AND THE So-
c1AL Sciences (L. Lipson & S. Wheeler eds. 1986); materials collected and cited in Special
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search about the potential role of third party intervention.?

Several introductory comments may be in order. First, third party
intervention is not simply a “legal” means of dispute settlement, but is
relevant to many kinds of conflict resolution processes. International law-
yers have tended, of course, to look principally at the more formal, insti-
tutionalized and “legal” aspects of international third-party dispute set-
tlement—in particular, international adjudication.®* The International
Court of Justice’s (I.C.J.’s) recent assertion of jurisdiction and ruling
against the U.S. in the Nicaragua case*, and the Reagan Administration’s

Issue on Dispute Processing and Civil Litigation, 15 Law & Soc’y Rev. 389-928 (1980-81);
Dispute RESOLUTION, (S. Goldberg, E. Green & F. Sander eds. 1985); DISPUTING IN AMERICA:
THE CHANGING RoLE oF LAwyers (E. Green, J. Marks & F. Sander eds. 1985) See also
Sander, Varieties of Dispute Processing, 70 F.R.D. 111 (1976); and Galanter, Reading the
Landscape of Disputes: What We Know And Don’t Know (And Think We Know) About
Our Allegedly Contentious and Litigious Society, 31 UCLA L. Rev. 4 (1983); C. Wrrrty,
MEDIATION AND SoCIETY (1980); Silbey and Merry, Mediator Settlement Strategies, 8 Law &
Por’y 7 (1987); Kressel & Pruitt, Themes in the Mediation of Social Conflict, 41 J. Soc.
Issues 179 (1985); V. Aubert, Competition and Dissensus: Two Types of Conflict and Con-
flict Resolution, 7 J. ConFLicT REsoLuTiON 26 (1963); T. Eckhoff, The Mediator and the
Judge, 10 Acta SocroLocica 158 (1986); O. Fiss, Against Settlement, 93 YaLE L.J. 1073
(1984); Mather & Ynvesson, Language, Audience and the Transformation of Disputes, 15
Law & Soc. Rev. 775 (1980-81); C. Menkel-Meadow, Toward Another View of Legal Negoti-
ation: The Structure of Problem Solving, 31 UCLA L. Rev. 754; S. Merry, Disputing With-
out Culture, 100 Harv. L. Rev. 2057 (1987); Fuller, Mediation—Its Forms and Functions,
44 So. Caurr. L. Rev. 305 (1971); Fuller, The Forms and Limits of Adjudication, 92 HaRv.
L. Rev. 353 (1979); Wagatswma & Rossett, The Implications of Apology, 20 Law & Soc.
REv. 461 (1980); B. Yngvesson, Reexamining Continuing Relations and the Law, 1985 Wisc.
L. Rev. 623; S. Sibley and A. Sarat, Dispute Processing in Law and Legal Scholarship;
DPRP Working Paper 8:9 (June 1988) (U. Wis.-Madison Inst. for Legal Studies); D. KoLs,
THE MEDIATORS (1985).

On the growing interest among U.S. scholars and practitioners in non-judicial or “alter-
native” dispute resolution, see references above and, L. KoNowITz, ALTERNATIVE DiSPUTE
ResoLuTiON: Cases AND MATERIALS (1985).

For interesting discussions of disputes and dispute processing from a broader cross-
cultural and anthropological perspective, see e.g., Abel, A Comparative Theory of Dispute
Institutions in Society, 8 Law & Soc. Rev. 217 (1973); S. RoBerTs, ORDER AND DiSPUTES
(1979); P. GULLIVER, DisPuTES AND NEGOTIATIONS: A Cross-CULTURAL PERSPECTIVE (1979);
THE DispuTiNG ProCESS—LAw IN TEN SocieTiES (L. Nader & H. Todd eds. 1978); F.G. Sny-
der, Anthropology, Dispute Processes and Law: A Cultural Introduction, 8 Brit. J. L. &
Soc’y 141 (1981).

2. Certain parts of this paper draw upon my two articles on dispute settlement and
adjudication, An Overview of International Dispute Settlement, supra note 1 and Interna-
tional Dispute Settlement and the Role of Adjudication, supra note 1.

3. See, e.g., references cited in the first paragraph of supra note 1.

4. Case Concerning Military and Paramilitary Activities In and Against Nicargua (Ni-
car. v. U.S)), 1984 1.C.J. 392 (Judgment of Nov. 26, 1984 on Jurisdiction and Admissibility),
reprinted in 23 1.L.M. 468 (1984); 1986 1.C.J. 14 (Judgment of June 27, 1986 on Merits),
reprinted in 25 I.L.M. 1023 (1986). Among the many articles analyzing and discussing the
decision and various aspects of the case, see, e.g., articles and comments in 79 AM. J. INT’L
L. at 373-405, 423-30, 652-64, and 992-1005 (1985) (dealing with jurisdictional phase), and
81 AM. J. INT’L L. at 77-183 (1987) (dealing with merits); Chayes, Nicaragua, the United
States and the World Court, 85 CoLum. L. REv. 1445 (1985); Moore, The Secret War in
Central America and the Future of World Order, 80 AM. J. INT'L L. 24 (1980); Reisman,
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related decision to withdraw the declaration made by the U.S. in 1946
submitting to the Court’s compulsory jurisdiction, has certainly height-
ened current interest in the role of international arbitral tribunals and
courts.® In contrast, however, political scientists and social psychologists
have focused their attention primarily on mediation and other non-bind-
ing types of dispute-resolution processes; indeed, their writings have
largely ignored the role of either law or of formal legal techniques such as
adjudication in international conflict resolution.®

Clearly, any approach to thinking about international conflict resolu-
tion should take into account all of the types of factors which may affect
the usefulness and success of third party intervention—normative influ-
ences, power-political interests, the parties’ perceptions and attitudes.
Our understanding will best be served by pursuing both legal and social
science research and combining a variety of disciplinary perspectives.

Second, third party dispute settlement is only one way of trying to
resolve international conflicts, and can be understood only in the context
of a general study of dispute-settlement problems and processes. While
an exploration of these broad underlying questions is beyond the scope of
this paper, they include: first, what do we mean by “conflicts” and “dis-
putes”?; second, what causes conflicts and disputes?; third, do we need to
settle conflicts and disputes, and, if so, which ones and why?; fourth, do
states have any international obligation to settle their disputes peace-
fully?; fifth, what kinds of international disputes are there, how fre-
quently do they arise, between or among what states, and involving what
kinds of claims?; sixth, do disputes or conflicts follow typical patterns or
“life cycles”?; seventh, what techniques or procedures are available in
general for settling international disputes?; eighth, when is a dispute
“gsettled”?; ninth, how can disputes be avoided?; and tenth, what is the
relevance of law or normative considerations to dispute settlement??

II. WuaT Do WE MEaN By “THIRD-PARTY DISPUTE SETTLEMENT”?

A “third-party” can be defined as an individual or collective that is
external to a dispute between two or more others and that either tries to
help the disputants reach a settlement or, in some cases, is authorized on
its own to determine a settlement.® Thus, a third-party may be another
state or group of states (i.e. Algeria in the U.S.-Iran hostage crisis); a gov-
ernmental international organization (i.e. the U.N. or 0.A.S.); an interna-
tional court (i.e. the 1.C.J.) or an arbitrator or arbitration panel (i.e. the

Has the International Court Exceeded its Jurisdiction? 80 Am. J. INT'L L. 128 (1986).

5. See Secretary of State Schultz’s letter to U.N. Secretary General, Oct. 7, 1985; Dept.
of State statement of Oct. 7, 1985; and Legal Adviser Sofaer’s statement of Dec. 4, 1985, all
reprinted in 86 DEP’T ST. BuLL. No. 2106 at 67 (Jan. 1986) and 24 I.L.M. 1742 (1985).

6. See, e.g., the references cited in the third paragraph of supra note 1.

7. For a discussion of somé of these broader issues, see, e.g., Bilder, An Overview of
International Dispute Settlement, supra note 1.

8. This definition draws on, PRurrt AND RUBIN, supra note 1, at 165-66.
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U.S.-Iran Claims Tribunal); a non-governmental organization (i.e. the In-
ternational Committee of the Red Cross); or an individual or group of
individuals functioning either in a representative capacity (i.e. a U.N.-
appointed mediator) or conceivably in a private capacity. In the interest
of impartiality, mediators, arbitrators or judges (or at least most of the
judges on an international court) will usually be of a nationality other
than that of the disputing parties. However, this need not be the case so
long as the third-party is perceived by the disputants as “external” to the
dispute and capable of performing impartially and effectively the role of a
third-party. For example, the U.S. and Canada have frequently utilized
binational panels in dispute settlement roles (i.e. the arbitral panels es-
tablished under the Jay Treaty, the U.S.-Canada International Joint
Commission, and the binational panels which will be set up to review an-
tidumping and countervailing duty determinations under Chapter 19 of
the proposed Canada-U.S. Free Trade Agreement).®

“Third-party intervention” has, in turn, been defined as
“[IIntervention into a dispute of a person or agency whose purpose it is to
act as an instrument for bringing about a peaceful settlement of that dis-
pute, while creating structures whereby the foundations of a lasting set-
tlement may be laid,”*° or, more broadly, as “[A]ny action taken by an
actor that is not a direct party to the crisis, that is designed to reduce or
remove one or more problems in the bargaining relationship and, there-
fore, to facilitate the termination of the conflict itself.”*! International
lawyers and others appear to sometimes use the term “third-party dis-
pute-settlement” to refer, not to the broad political processes of third-
party intervention but only to the more formalized and regularized struc-
ture of norms, institutions, arrangements and procedures which are recog-
nized parts of the international legal order — in particular, techniques
and procedures for binding adjudication utilizing arbitral tribunals or the
1.C.J. However, 1 will here use “third party intervention” and “third
party dispute settlement” interchangeably. It is important to note that
third parties can play an important part in managing, deescalating or
damping disputes, even if such efforts do not result in a final resolution of
the disputes. That is any enquiry into the role of third parties should
appropriately address and encompass their function in “dispute-manage-
ment and processing,” as well as in “dispute resolution and settlement.”

9. See Bilder, When Neighbors Quarrel: Canada-U.S. Dispute Settlement Experience
(the 1986-87 Claude T. Bissell Lectures, University of Toronto), Inst. for Legal Studies,
Univ. of Wisconsin Law School, Disputes Processing Research Program Working Paper 8:4
(May 1987); J.-G. Castel, The Settlement of Disputes Under the 1988 Canada-United
States Free Trade Agreement, 83 AM. J. INT'L. L. 118 (1989); McDorman, The Dispute
Settlement Regime of the Free Trade Agreement, 2 REv. INT’L. Bus. L. 303 (1988).

10. BercoviTcH, supra note 1, at 13, citing Harbottle, The Strategy of Third Party
Intervention in Conflict Resolution, 35 INT'L J. 118, 120 (1979-80).

11. Young, infra note 17, at 34.
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III. Do StaTes HAVE AN OBLIGATION To SusmiT THEIR Disputes To
THIRD ParTIES EIrTHER FOR HELP OR FOR BINDING SETTLEMENT?

It is well established that, absent special agreement, states have no
obligation to submit their disputes to third parties either for help in
achieving settlement or, a fortiori, for binding settlement by such third
parties.’? Consequently, the use of most third-party dispute settlement
techniques, and in particular resort to arbitration or judicial settlement,
depends upon the acquiescence of the disputing parties and cannot occur
without their consent.

However, those states that are members of the U.N. (which means, in
effect, almost all of the world’s nations) have assumed under the Charter
treaty obligations to accept at least some limited types of third party in-
tervention, particularly as regards disputes whose continuation “{i]s likely
to endanger the maintenance of international peace and security.””** And,
under Art. 33(2) of the Charter, the Security Council shall, when it deems
necessary, call upon the parties to settle their dispute by the means
(which include third-party means) listed in Art. 33(1) of the Charter.

It is, of course, also open to nations to enter into international agree-
ments with each other which include so-called “compromissory clauses”
or other obligations and arrangements to settle their disputes peacefully,
and a great number (probably thousands) of such agreements are in ef-
fect.'* Frequently, such agreements will not only include general obliga-

12. See, e.g., An Querview of International Dispute Settlement, supra note 1, at 7-13.
See also Henkin, supra note 1, at 910, “As long as a State does not resort to force, there has
been no disposition to find a violation of law in failure to settle disputes peacefully, as by
leaving them unsettled.”

See also RESTATEMENT, supra note 1, sec. 902, comment (e):
It is well established in international law that no State can, without its con-
sent, be compelled to submit its disputes with other states either to mediation
or to arbitration, or to any other kind of pacific settlement. Eastern Carelia
(Finland v. Russia), 1923 P.C.LJ., ser. B, No. 5 at 27 (Advisory Opinion of July
23). Consequently, international claims cannot, in the present state of the law
as to international jurisdiction, be submitted to a tribunal, except with the
consent of the States concerned.

Reparation for Injuries, 1949 I.C.J. Rep. 177-78 (Advisory Opinion of April 11).

As to arbitration, see also the Ambatielos case (Greece v. U.K.) 1953 1.C.J. 10, 19 (Judg-
ment of May 19) (“a State may not be compelled to submit its disputes to arbitration with-
out its consent.”).

13. See, inter alia, U.N. Charter arts.1(1), 2(3), 33, Ch. VI (arts. 33-38) and Ch. VII
(arts. 39-51).

14. For example, there are some 250 agreements, bilateral and multilateral, conferring
on the I.C.J. jurisdiction over disputes as to the interpretation or application of the agree-
ments. See 1983-84 1.C.J.Y.B. 51-56, 92-108 (1984). See generally, Sohn, Settlement of Dis-
putes Relating to the Interpretation and Application of Treaties, 150 RECUEIL DES COURS
(1976) and Morrison, Treaties as a Source of Jurisdiction for the International Court of
Justice, in THE INTERNATIONAL COURT OF JUSTICE AT A Crossroaps (L.F. Damrosch ed.
1987) [hereinafter Damrosch]. There are many additional agreements containing provisions
for dispute settlement by means other than reference to the World Court. See, e.g., Sohn,
supra note 1, and UNrreEp NaTions, A SURVEY oF TREATY PRrovVISIONS FOR THE PacrFic SET-
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tions of peaceful settlement, but will require, recommend, or provide pro-
cedures for the use of specific dispute settlement techniques, such as
conciliation, arbitration, adjudication or other third party techniques.

It is an interesting question whether the international community in-
terest in peaceful settlement of disputes suggests the need for expanding
the duty of states to resort to at least certain non-binding methods of
third-party dispute-settlement, even in the absence of their consent.

IV. WHy Do DisputING STATES TurRN T0 THIRD PARTIES?

Third party dispute settlement is primarily a supplementary means
of conflict resolution. Typically, it will be used only when either: (1) the
disputing states are unwilling to reach a settlement themselves and wish
the help of third parties to do so; or (2) a third party is otherwise author-
ized or in a position to intervene to affect the settlement or outcome of
the dispute. Professor Louis Sohn points out that, “[I]t is an axiom of
international diplomacy that the most efficient method of settling inter-
national disputes is through negotiations between the two governments
concerned, without any meddling of third parties, other states or interna-
tional organizations,” and that “in most instances negotiations lead to a
solution.”*® Negotiations are the preferred means of resolving disputes for
many reasons. Perhaps the most important is that it is the least risky way
the parties can try to resolve their dispute. Thus, negotiation permits
each state maximum control over both the dispute settlement process and
outcome, since each state always has the option of simply walking away
from the negotiation and not agreeing. In contrast, any kind of third-
party involvement carries a risk of reducing a disputing state’s flexibility
and freedom to do what it wants, and of somehow trapping it into an
undesirable outcome. Some other advantages of negotiation are that ne-
gotiation places responsibility for resolving the dispute on the parties
themselves, who are in the best position to develop a sensible, workable
and acceptable solution. Negotiation works toward a freely agreed rather
than imposed solution, which is likely to have maximum acceptability
and stability, negotiation favors compromise and accommodation, which
is most likely to preserve good long-term cooperative relations between
the parties, and negotiation is generally simpler and less costly than alter-
native dispute settlement methods. So long as disputing states are mak-
ing some progress towards solving their dispute themselves, they will nor-
mally have little reason to turn to third parties, and, conversely, third
parties will have little reason to intervene.

Consequently, one would expect disputing states to seek or acquiesce
in third-party intervention only when their own efforts to reach a negoti-
ated settlement have been unavailing and are at an impasse, and where
neither prefers such a failure to reach agreement to the alternative possi-

TLEMENT OF INTERNATIONAL DispuTEs, at 1949-62 (1966).
15. Sohn, supra note 1, at 1122.
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bility of continuing to seek settlement through assistance by, or delega-
tion to, third parties. In this case, both parties may choose to ask third
parties for help in their attempts to reach an agreement or, at the ex-
treme, they may simply ask or allow a third party to determine the settle-
ment or outcome.

Presumably, in deciding whether to seek or acquiesce in third-party
dispute settlement procedures, each party will weigh what it thinks it
may gain from such intervention against the risks and constraints on its
control of the situation and outcomes that the particular third party tech-
niques may involve. We would expect that, typically, the party in the
more powerful negotiating position might be particularly reluctant to ac-
cept third party intervention, since such intervention may have the effect
of counterbalancing or neutralizing its bargaining power. But sometimes,
even for the stronger party, the risks of conflict, continued dispute, or
unfavorable internal or external public opinion may outweigh even sub-
stantial risks from third party intervention.

Of course, a state’s apparent consent to third party intervention may
not in fact be serious or sincere; a state may pretend to agree simply to
appeal to internal or external public opinion or seem like a “good citi-
zen,” but without any real intention of compromise or cooperation in a
good faith effort to settle the dispute. Indeed, both disputing parties may
find it useful to appear to be doing something by accepting third party
intervention, even though neither really expects such intervention to be
successful, or at least to do any more than ratify the outcome that would
have occurred anyway. In some cases, for example, agreements may con-
tain nominal obligations, included solely to pacify an internal political
constituency of one of the parties, which neither expects to be observed.
If and when such “noncompliance” occurs, the party will complain and
dispute the matter although it cannot in good faith insist on its position.
By resorting to third party dispute settlement techniques, including adju-
dication, the parties can delay and look as though they are trying to ad-
just the question while ultimately reaching the outcome they always
intended.®

In practice, the context of each dispute and conflict is likely to be
unique, and many factors may bear upon the willingness of disputing
states to seek or accept third party intervention. In the first place, such
attitudes obviously will vary depending on the particular circumstances
and stakes involved, the type of intervention contemplated, and who the
third parties are likely to be. For example, a state may be willing to ac-
cept non-binding U.N. mediation but not a binding 1.C.J. decision, or ac-
cepting fact-finding by neutral State ‘A’ but not hostile State ‘B’. Second,
as a threshold condition, disputing states must believe that there are

16. For an interesting discussion of such “latent” functions of adjudication, see Hudec,
Transcending the Ostensible: Some Reflections on the Nature of Litigation Between Gou-
ernments, 72 MiINN. L. Rev. 211 (1987).
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things third parties can do that are more likely to be helpful than harm-
ful and they must be willing, at a minimum, to let third parties try. This
means that third-party intervention will often have at least two stages or
phases: an initial “jurisdictional” phase in which the parties are per-
suaded to seek or acquiesce in a third party having some role (or the third
party otherwise establishes its right to do s0); and a substantive or “mer-
its” phase where the third party actually attempts to help settle the dis-
pute. Third, it may not always be easy to say when the disputants are in
fact at an “impasse”; for example, a state in a weaker bargaining position
may seek third party intervention in hopes of thus obtaining an outcome
better than it can obtain itself, even though it is prepared, if its efforts to
involve third parties prove unsuccessful, to agree to a less favorable set-
tlement. Fourth, even where states are reluctant to accept third party in-
tervention, they may, as previously noted, have previously undertaken le-
gal obligations to do so under the U.N. Charter, the 1.C.J. statute or other
international agreements. Indeed, serious problems may arise where a
third party, at the request of one party to a dispute, intervenes based on
what it construes as the other party’s prior consent, but the other party is
no longer willing to accept such intervention or claims that it had never
given consent. Recent experience, in the Nicaragua and other cases,
raises questions as to the usefulness or effectiveness of third party inter-
vention in the absence of real and continuing consent on the part of all of
the disputing parties.

Finally, third party intervention may occur even in the absence of
impasse between disputing states or indeed of real consent by one or both
parties. Thus, the third state may have its own interest in promoting or
preventing a particular outcome (i.e., helping an ally or hurting an en-
emy). Indeed, in some situations, the “selfish interest” of the intervening
state may be so great that its role is better analyzed as that of a third
party to the dispute, rather than as an external third party concerned
only with helping the parties resolving the dispute. Or, as often the case,
the international community as a whole may have its own interest in
resolving conflicts or preventing unjust or unstable settlements which
might escalate or spill over to threaten other states. Much of the U.N.’s
interventionary authority, under Chapters VI and VII of the Charter, are
based on this premise. Indeed, it is worth noting that the international
community might wish to intervene even if the disputing states were able
themselves to agree easily on a settlement with which they were quite
content. For example, the U.N. or third states might wish to intervene in
a bilateral settlement of a transfrontier pollution dispute in which the
two states agreed to solve the problem by dumping large amounts of the
pollutant into the ocean in a way which threatened serious injury to the
ocean environment.

V. WHY ARE THIRD PARTIES WILLING TO INTERVENE?

Performing a third-party role in dispute settlement is not an easy
task; it can be arduous and costly (i.e., the U.S. role in the various mid-
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east .crises), dangerous (i.e., the assassination of Count Bernadotte) or
unrewarding (i.e., the U.S. role in the Falkland-Malvinas war). Indeed,
third parties may run serious risks of becoming caught up in, or
blackmailed into, a continuing role in a long-drawn-out dispute or con-
flict, or of being blamed by one or both of the parties for unfavorable
outcomes.

There appear to be various reasons why third parties are willing to
intervene, including the following:

First, the third-party may have a legal or institutional responsibility
to do so; it may simply be the third party’s job or raison d’etre. For ex-
ample, serving as third parties in dispute settlement for which interna-
tional judges, arbitrators and U.N. Secretary-Generals are paid.

Second, the third party may have a sense of public responsibility, as
well as perhaps a desire for the prestige and honor that may accompany a
successful third party role. Algeria’s role in the Iran Hostages dispute, the
Pope’s role in the Argentina-Chile Beagle Channel dispute, or the Soviet
mediation of the Kashmir dispute may be examples.

Finally, as previously noted, the third party may have its own inter-
ests or the interests of an ally at stake, which it believes will be protected
or advanced by its intervention and third-party role.

Of course, several of these motives may combine — as may be the
case, for example, with U.S. intervention in the Middle East or the “Con-
tadora” states’ intervention in the Nicaraguan conflict.

VI. WHAT KiNnDs OF THIRD-PARTY TECHNIQUES ARE AVAILABLE?

The most usual and accepted list of methods of peaceful settlement
of international disputes — and the one most familiar to international
lawyers — is that set forth in Article 33 of the U.N. Charter — negotia-
tion, inquiry, mediation, conciliation, arbitration, judicial settlement, re-
sort to regional agencies or arrangements, and resort to the U.N. or other
international organization dispute settlement procedures. In essence, this
list of methods reflects a spectrum or continuum of techniques ranging
from so-called “diplomatic means,” which give control of the outcome pri-
marily to the parties themselves, to so-called “legal means” which give
control of the outcome primarily to a third party or parties. That is, the
principal difference among these techniques is in the extent to which
third parties can legitimately participate in helping to bring about or de-
termining the settlement and, conversely, the extent to which the parties
can reject a settlement proposed by the third party. In practice, distinc-
tions between these techniques may be more theoretical than real, and a
particular process of dispute settlement may combine elements of various
techniques. For example, international arbitration or adjudication may
often embody compromises reflecting strong elements of negotiation or
mediation among the arbitrators or judges, at least some of whom may
see their role as safeguarding the interests or representing the point of
view of one or the other party. Negotiators will often have to make their
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bargaining decisions with the possibility of third party intervention, or
perhaps even resort to adjudication, in mind.

The more traditional third-party methods of peaceful settlement,
each of which has its own distinctive characteristics, are the following:

Good offices and mediation'” are techniques in which the parties, un-
able to resolve a dispute by negotiation, request or agree to limited inter-
vention by a third party to help them break the impasse. In the case of
good offices, the role of the third party is usually limited to simply bring-
ing the parties into communication and facilitating their negotiations. In
the case of mediation, the mediator usually plays a more active part in
facilitating communications and negotiations between the parties, and is
sometimes permitted or expected to advance informal and nonbinding
proposals of his or her own. President Carter’s mediation leading to the
Egypt-Israel Peace Treaty is a recent example of successful mediation.

Fact-finding, inquiry and conciliation'® are methods of settlement in
which the parties request or agree to the intervention of a third party,
usually on a more formal basis, for the purpose of determining particular
facts or otherwise conducting an impartial examination of the dispute
and, if the parties so agree, attempting to suggest or define the terms of a
mutually acceptable settlement. Like mediation, the report of a fact-find-
ing body or conciliation commission is normally non-binding, although
the third party finding or recommendation may exercise an important in-
fluence on the settlement. A recent example of a successful use of a for-
mal inquiry procedure is the 1961 “Red Crusader” inquiry into the facts
concerning the stopping by a Danish fishery protection vessel of a British
trawler off the Faroe Islands. A recent example of successful conciliation
is the special commission established by Norway and Iceland to make rec-
ommendations concerning their dispute over the apportionment of the
continental shelf off Jan Mayen Island; the Commission’s Report, recom-
mending joint development of hydrocarbon production, was implemented
by the conclusion of a 1981 Norway-Iceland Treaty on the matter.

Arbitration® involves the reference of a dispute or series of disputes,
by the agreement of the parties to an ad hoc tribunal for binding deci-

17. See, e.g., MERRILLS, supra note 1, at ch. 1; Darwin, Mediation and Good Offices, in
Waldock, supra note 1, at 83; Raman, supra note 1, at ch. 3. See generally, O. Young, THE
INTERMEDIARIES: THIRD PARTIES IN INTERNATIONAL CRISES (1967).

18. See, e.g., MERRILLS, supra note 1, at chs. 3 and 4; Fox, Conciliation, in Waldock,
supra note 1, at 159; BAR-YAAacov, THE HANDLING OF INTERNATIONAL DisPUTES BY MEANS OF
INqQuiry (1974); CoT, INTERNATIONAL CoONCILIATION (1972); Firmage, Fact-Finding in the
Resolution of International Disputes: From the Hague Peace Conference to the United
Nations, 1971 Utan L. REv. 421 (1971).

19. See, e.g., MERRILLS, supra note 1, at ch. 5; Fox, Arbitration, in Waldock, supra note
1, at 101; WETTER, THE INTERNATIONAL ARBITRAL PRrROCESS PuBLiC AND PRIVATE (1979); S.
SCHWEBEL, INTERNATIONAL ARBITRATION: THREE SALIENT PROBLEMS (1987); SiMPsoN AND Fox,
INTERNATIONAL ARBITRATION (1959); Sohn, The Function of International Arbitration To-
day, 1 REcUEIL DEs Cours 108 (1963); CARLsTON, THE PROCESS OF INTERNATIONAL ARBITRA-
TION (1946).
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sion, usually on the basis of international law. The parties by agreement
establish the issue to be arbitrated and the machinery and procedure of
the tribunal, including the method of selection of the arbitrator or arbi-
trators. While arbitration is normally binding, it is open to the parties to
provide that the tribunal’s opinion will be only advisory. The 1978 U.S.-
French Air arbitration over a dispute concerning the interpretation of the
U.S.-French Air Agreement is a recent example of a successful
arbitration.

Judicial Settlement?® involves the reference of the dispute, by the
agreement or consent of the parties, to the International Court of Justice
or some other standing and permanent judicial body for binding decision,
usually on the basis of international law. Again, if the rules establishing
the court so allow, the parties may agree to an advisory or nonbinding
opinion rather than a binding decision, or to a declaratory judgment spec-
ifying the principles which the parties should apply in the settlement of
their dispute. The Gulf of Maine case between the U.S. and Canada is a
recent example of successful judicial settlement under the procedures of
the 1.C.J.

Another method is settlement through the United Nations or other
global or regional international organizations or agencies.?” In some cir-
cumstances, the parties may request the assistance of the U.N., a regional
organization, or another international organization in settling their dis-
pute, or the U.N. or another organization (for example, a regional organi-
zation) may on its own motion legitimately intervene in the dispute, at
least for the purposes of trying to bring about a peaceful settlement.
Sometimes a third party may ask for the organization’s intervention. This
assistance may, inter alia, take the form of good offices, mediation, fact-
finding or conciliation. The rights and obligations of the parties and au-
thority of each organization in these respects are in each case set out in
their respective Charters and other constitutive instruments, as well as
developed through their practice. The U.N.’s various attempts to deal

20. See, e.g., MERRILLS, supra note 1, at ch. 6; Bilder, International Dispute Settle-
ment and the Role of International Adjudication, supra note 1, Damrosch, supra note 14;
T. FRANCK, JUDGING THE WORLD CoURT (1986); R. FALK, REVIVING THE WORLD CourT (1986);
Bilder, Some Limitations of Adjudication as an International Dispute Settlement Tech-
nique, 23 Va. J. INT'L L. 1 (1982); Allott, The International Court of Justice, in Waldock,
supra note 1, at 128; S. RoseENNE, THE WorLD CourT (3d ed. 1973); S. RoSENNE, THE Law
AND PRACTICE OF THE INTERNATIONAL CoURT (1965); JENKS, THE PROSPECTS OF INTERNA-
TIONAL ADJUDICATION (1964); the excellent collections of articles in THE FUTURE OF THE IN-
TERNATIONAL COURT oF JusTICE (L. Gross ed. 1976); and JUDICIAL SETTLEMENT OF INTERNA-
TIONAL Disputes (H. Mosler & R. Bernhardt eds. 1979); Schachter, supra note 1; Sohn,
supra note 1, and references cited infra note 33; and the many additional articles cited in
these works. For a listing and brief description of the various present international courts,
see Sohn, supra note 1, at 1127-30.

21. See MERRILLS, supra note 1, at chs. 8 and 9; Bowett, The United Nations and
Peaceful Settlement; Waldock, supra note 1, at 179; and Raman, supra note 1. Some inter-
national agreements empower the organizations established by them to render a binding
decision. See RESTATEMENT sec. 902, reporter’s note 6, at 176. See also Sohn, supra note 1.
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with Middle Eastern, Iran-Iraq, and many other problems are familiar
examples of the attempted use of this technique.

The international system has developed a wide variety of institu-
tions, arrangements, procedures and norms through which These kinds of
techniques can be invoked and implemented. These include over a hun-
dred international organizations; international courts such as the 1.C.J,,
the Court of the European Communities and the European and American
Courts of Human Rights; arbitral tribunals such as the U.S.-Iran Claims
Tribunal currently sitting in the Hague; GATT dispute-settlement
panels; many binational commissions such as the Canada-U.S. Interna-
tional Joint Commission and so forth.

There are, of course, other sorts of distinctions that can usefully be
drawn. For example, two social psychologists, Dean Pruitt and Jeffrey
Rubin, suggest the following several broad contrasting types of third-
party roles:??

- Formal vs. Informal Role. Is the third party intervening pursuant

to a formal understanding or legal precedents (i.e. under U.N. au-

thorization or the “compromissory clause” of an agreement), or is the
intervention informal and without express legitimation?

- Individual vs. Representative Role. Is the intervenor acting in a

personal capacity, or in a representative capacity (i.e. as a govern-

ment or international organization official)?

- Invited vs. Non-Invited Role. Is the intervenor acting pursuant to

an express or implied invitation or with the parties’ consent, or on its

own or some other third party initiative (or conceivably against the
expressed wishes of one or both of the parties)?

- Impartial vs. Partial Role. Is the intervenor impartial or neutral, or

is it biased in favor of one party or a particular result?

- Aduisory vs. Directive Role. Is the intervenor’s role wholly or pri-

marily advisory, with the aim of helping the parties achieve their own

solution, or can the intervenor determine all or part of the settlement
or outcome?

- Content-Oriented vs. Process-Oriented Roles. Does the intervenor’s

role focus primarily on the actual content of the dispute (the issues

of substance under consideration), or primarily on the process of de-
cision-making (the way in which the discussions are taking place)?

VII. How CaN THIRD PARTIES HELP

As indicated, in the case of advisory and non-binding techniques
such as good offices, mediation, fact-finding and conciliation, the third
party’s role is usually limited to helping the parties to negotiate their own
settlement of their dispute. In contrast, in the case of directive and bind-
ing techniques such as arbitration and judicial settlement, responsibility
for settlement of all or part of the issues in dispute is removed from the

22. Prurrt AND RuBIN, supra note 1, at 166-69.
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parties’ direct control and the third party is authorized to decide the mat-
ter for them. In each case, of course, the actual - or even potential - pres-
ence and activities of a third party may have various effects upon the
dynamics of the disputing process and the disputing parties’relationships,
some helpful, but some, perhaps not.

How can third parties help the disputants achieve a settlement them-
selves? A good deal of research has been done to identify the general
functions that mediators and other non-directive third parties can per-
form and the specific kinds of things they can do that are likely to be
most useful.

Pruitt and Rubin, for example, describe the type of negotiating im-
passe which may call for third-party assistance:

Positions tend towards rigidity because the protagonists are reluctant
to budge lest any conciliatory gesture be misconstrued as a sign of
weakness. Moreover, the parties may lack the imagination, creativity,
and/or experience necessary to work their way out of the pit they have
jointly engineered — not because they don’t want to but because they
don’t know how. Thus, for a variety of reasons, disputants are some-
times either unable or unwilling to move toward agreement of their
own accord. Under the circumstances, third parties often become in-
volved at the behest of one or more of the disputants, or on their own
initiative.2?

They suggest and discuss a variety of ways in which a third party can
help the parties break out of such an impasse.? One way is by modifying
the physical and social structure of the dispute. For example, the third
party can structure communication between the principals; open and neu-
tralize the site in which problem-solving takes place, impose time limits,
and infuse resources. Another way is by modifying the issue structure.
For example, the third party can assist the disputants to identify existing
issues and alternatives; help them to package and sequence issues in ways
that lead towards agreement; and introduce new issues and alternatives
that did not occur to the disputants themselves. Finally, the third party
can increase the disputant’s motivation to reach agreement. For example,
it can facilitate their making concessions without loss of face, engender
mutual trust, encourage their venting and coming to grips with irrational
feelings, and respect their desire for autonomy.

Another commentator, Jacob Bercovich, divides third party aims into
process objectives and outcome objectives, each of which he in turn sub-
divides into two categories: (1) information search (i.e., establishing com-
munication, searching for common principles) and, (2) social influence
(i.e., persuading the parties to converge on an acceptable outcome).
Bercovich sees third party behavior as implemented through certain tac-
tics which he calls (1) reflective behavior (i.e., receiving, transmitting and

23. Id. at 165.
24. Id. at 169-79.
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interpreting messages and signals reflecting and influencing how the par-
ties perceive their situation); (2) non-directive behavior (i.e., influencing
the context and structure of the conflict by controlling publicity, control-
ling the environment, controlling resources, reducing pressure and recast-
ing issues); and (3) directive behavior (i.e., influencing the parties percep-
tions and motivation through making proposals, a judicious exercise of
power and promises of resources).?®

Other commentators suggest other types of potential third-party con-
tributions, or classify third-party objectives or functions in a somewhat,
different way. For example, Oran Young classifies third party objectives
as: (1) informational (i.e., offering information or increasing communica-
tion); (2) tactical (i.e., offering services); (3) supervisory (i.e., monitoring
an agreement); and (4) conceptual (i.e., offering new ideas for a settle-
ment).?® Indeed, there is now a rich literature suggesting imaginative
techniques through which third parties may help parties in an impasse
“get unstuck” — for example, by creating a “hurting stalemate,” provid-
ing “decommitting formulas” or “bypass solutions,” “changing or refram-
ing the game,” using “single text procedures,” and so forth. I have sug-
gested elsewhere that a principal reason why disputing parties may not be
able to reach a settlement agreement is that they distrust each other or
are otherwise concerned with what they see as very serious risks poten-
tially involved in such an agreement. In this case, third parties can play a
crucial role in dispute settlement by helping the parties in a variety of
ways to manage these risks - for example, by monitoring or verifying per-
formance, serving as escrow agents, or providing guarantees.?” Third
party risk management devices of this kind may be particularly useful,
for example, in facilitating dispute-settlement arrangements in which dis-
trust is a particularly serious obstacle, such as armistice or peace agree-
ments or agreements seeking to resolve complex and emotional racial,
ethnic or religious conflicts.

What about more directive techniques of third party intervention
such as adjudication, in which third parties have authority themselves to
determine how the dispute is to be settled? While we will look at adjudi-
cation shortly, two of the most important ways in which this kind of third
party technique can help disputing parties can be briefly mentioned here.

First, adjudication can dispose of the matter. It is often more impor-
tant to the parties that a dispute be settled than that it be settled in a
particular way. Where negotiations are unsuccessful, adjudication or
other third party disposition of the matter provides an alternative way in
which the parties can put the dispute behind them and move on to other
things.

25. BERCOVITCH, supra note 1, at ch. 5, esp. 96-108.

26. Young, supra note 1, and Young, Intermediaries: Additional Thoughts on Third
Parties, 16 J. ConrLIcT RESOLUTION 51 (1972).

27. See R. BILDER, MANAGING THE RISKS OF INTERNATIONAL AGREEMENT (1981).
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Second, adjudication can permit concessions without “loss of face” or
bureaucratic risk. Since adjudication involves an impersonal decision by a
third party, neither of the governments of the parties (or the officials in-
volved) can be held directly responsible for the outcome. There are prob-
ably a number of disputes where governments are relatively indifferent as
to the outcome and would normally be willing to negotiate a compromise
settlement, but where, for internal political or other reasons, they are un-
able to concede or even compromise the issue in negotiations. Third-party
settlement is a politically useful way by which foreign offices can dispose
of such problems without taking direct responsibility for concessions. In
effect, they can “pass the buck” for not “winning” the dispute to the
third-party tribunal — “Don’t blame us, blame the judge!”

VIII. WHicH TecHNIQUES WORK BEST?

A great deal of experience and writing exists concerning the relative
advantages and disadvantages of various techniques and when and how
each can best be employed.?® For example, J.G. Merrills, assessing the
value of conciliation as a dispute settlement technique, concludes:

Conciliation has proved most useful for disputes where the main is-
sues are legal, but the parties desire an equitable compromise . . .. In
cases of this type, conciliation would appear to offer two advantages
over arbitration ex aequo et bono, the obvious alternative.

First, because of the way conciliation is conducted — through a dia-
logue with and between the parties—there is no danger of it produc-
ing a result that takes the parties completely by surprise, as some-
times happens in legal proceedings. Secondly a commissions’
proposals . . . are not binding and, if unacceptable can be rejected.?®

Merrills and others have attempted similar types of assessments of other
techniques. Moreover, there is now a considerable body of theoretical and
empirical research, historical and political analysis, and biographical and
anecdotal reporting concerning such “how to do it” questions as the most
appropriate timing of intervention, characteristics of a third party, site
selection, the pros and cons of publicity in mediation, and so forth. In
this brief overview, however, only a few very broad generalizations can be
suggested.

First, different kinds of disputes will obviousely call for different
methods of settlement. The craft of effective dispute settlement involves
judging what method or combination of methods may be most useful in
helping to resolve the particular dispute and how and when such tech-
niques can best be employed. Among the factors affecting such a choice
will be:

- the subject-matter and characteristics of the dispute (e.g., whether

28. See references in supra note 1. For excellent brief évaluations of various techniques
from an international lawyer’s perspective, see MERRILLS, supra note 1.
29. Id. at 66.
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it involves a dispute about the facts, the law, at the law should be,
the terms of a particular allocation, or procedural issues);

- the nature of the relations between the parties, e.g., whether they
are “repeat players” having continuing relations with each other or
only infrequently have occasion to interact or deal with each other,
and whether there is generally friendship and trust or enmity and
distrust between them,;

- the parties’ perceptions and emotional attitudes as to the impor-
tance of the dispute (i.e., whether it is considered a matter of “vital
interest” or national prestige, or either party feels it “cannot afford’
to lose”);

- the past history of this and other disputes between the parties (i.e.,
the “stage” of the dispute and extent to which positions have
changed or hardened, and precedents as to how the parties have han-
dled such problems in the past);

- the potential effect of the dispute on other states or the interna-
tional community (e.g., whether it is a matter potentially affecting
international peace and security) and the availability or willingness
to serve of appropriate third parties and the resources they are able
or willing to deploy.

Second, the various techniques are not mutually exclusive, nor are
the boundaries between them rigidly drawn. A number of them are usu-
ally employed either seriatim (although in no mixed order), or in combi-
nation to supplement or complement each other. For example, the recent
1982 U.N. Convention on the Law of the Sea and the 1988 Convention on
the Regulation of Antarctic Mineral Resource Activities, both of which
deploy a variety of techniques to deal with diverse types of disputes that
may arise, show how these possibilities can be exploited in an innovative
and imaginative way. As Professor Oscar Schachter has pointed out,
“Flexibility and adaptability to the particular circumstances are the es-
sential characteristics of these various procedures. There is little to be
gained by seeking to give them precise legal limits or procedural rules as a
general matter.’®

Similarly, Judge Manfred Lachs, in his individual opinion in the 1978
Aegean Sea Continental Shelf case (Greece v. Turkey) commented:

There are obviously some disputes which can be resolved only by ne-
gotiations, because there is no alternative in view of the character of
the subject-matter involved and the measures envisaged. But there
are many other disputes in which a combination of methods would
facilitate their resolution. The frequently unorthodox nature of the
problems facing States today requires as many tools to be used and as
many avenues to be opened as possible, in order to resolve the intri-
cate and frequently multi-dimensional issues involved. It is sometimes
desirable to apply several methods at the same time or successively.
Thus, no incompatibility should be seen between the various instru-

30. SCHACHTER, supra note 1, at 205.
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ments and fora to which States may resort, for all are mutually
complementary.®

Third, it is often useful to develop structured institutions and ar-
rangements, such as international courts or fact-finding agencies, and to
have them in place, ready for use, and easily available if need should
arise. However, in other cases, it may be better to deal with problems as
they arise, on a pragmatic, flexible and ad hoc basis, rather than to try to
force dispute-management efforts onto the Procustean bed of some possi-
bly unsuitable and inflexible already established dispute settlement
institution.

Fourth, the choice of techniques and the way they are employed
should, where relevant, take into account the particular dispute-settle-
ment experience of the states involved. Every bilateral or other interna-
tional relationship has its own unique character and environment which
shapes both the kinds of disputes that arise and how these particular
states tend to deal with them. Some states (i.e. Canada and the U.S.)
have developed special dispute management systems - a unique set of
practices, procedures, techniques and institutions - to deal with their par-
ticular quarrels.

Finally, a specific list of techniques will not exhaust the possibilities.
It will always be open to the disputing parties, or to third parties, to mod-
ify or adapt most of these techniques (except in the case of judicial settle-
ment by an existing court with established rules), or to creatively develop
such additional methods as their needs and ingenuity suggest. Moreover,
since every dispute or conflict will be unique, generalizations such as
these, or particular “rules” or “formulas,” should be applied with caution.

IX. THE ROLE OF ADJUDICATION

In view of current interest regarding the proper role of adjudication
as a method of international dispute settlement, particularly in the wake
of the World Court’s decision in the Nicaragua case, some remarks on
this technique in particular may be appropriate. Again, it is not practical
to review here the very extensive literature analyzing the experience, pro-
cedures role and significance of international arbitral tribunals and
courts, and more particularly, the 1.C.J.3? However, I would suggest the
following general points.

As is the case with respect to any method of dispute settlement, in
deciding whether to use adjudication, the parties to a dispute will weigh
its potential advantages against its disadvantages.>® Among the potential

31. 1978 1.C.J. 52 (Dec. 19, 1978).

32. See, e.g., Bilder, International Dispute Settlement and the Role of Adjudication,
supra note 1, and other references supra notes 1 and 20.

33. For discussion of the advantages and disadvantages of adjudication and reasons
why states may be reluctant to accept adjudication and, in particular, the compulsory juris-
diction of the 1.C.J, see, e.g., Bilder, International Dispute Settlement and the Role of
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advantages of adjudication, are: (i) it is dispositive, ideally, at least put-
ting an end to the dispute; (ii) it is impersonal, permitting the parties to
pass responsibility for unfavorable outcomes to the tribunal; (iii) it is
principled and impartial, ostensibly deciding the matter by neutral prin-
ciples rather than power, bias or whim; (iv) it is serious and demonstrates
that the state instituting suit really believes in its claim; (v) it is orderly
and can be useful in resolving complex factual and technical disputes; (vi)
it can sometimes “depoliticize” a dispute, reducing tensions or buying
time; (vii) it can provide rules socially useful for guiding conduct and
resolving disputes more broadly; (viii) it can reflect, and educate the com-’

Adjudication, supra note 1, at 144-65; T. FRANCK, supra note 20; SCHACHTER, supra note 1,
at 207-11; Vallat, Foreword in Waldock, supra note 1; MERRILLS, supra note 1, at 107-13; M.
NorTHEDGE & DONELON, supra note 1, at 321-29; Gross, Role of International Adjudication,
and Rovine, The National Interest and the World Court; Hudec, Transcending the Osten-
sible: Some Reflections on the Nature of Litigation Between Governments, 72 MINN. L.
Rev. (1987); Higgins, The Desirability of Third Party Adjudication: Conventional Wisdom
or Continuing Truth?, in INTERNATIONAL ORGANIZATION: LAW IN MOVEMENT 37 (J. Fawcett &
R. Higgins eds. 1974); Lachs, A Few Thoughts on the Independence of Judges of the Inter-
national Court of Justice, 25 CoLuM. J. TRANSNAT'L L. 593 (1987); Owen, Compulsory Juris-
diction of the International Court of Justice: A Study of Its Acceptance by Nations, 3 Ga.
L. Rev. 704 (1969); Shihata, The Attitude of New States Toward the International Court of
Justice 19 INT'L. ORG. 203 (1965); J. GAMBLE & D. FisHER, THE INTERNATIONAL COURT OF
JusTice (1975); Dalfen, The World Court in Idle Splendour: The Basis of State Attitudes,
23 INT'L J. 124 (1967); Brauer, International Conflict Resolution: The ICJ Chambers and
the Gulf of Maine Dispute, 23 Va. J. INT'L L. 463, 468-73 (1983); De Visscher, Reflections
on the Present Prospects of International Adjudication, 50 AM. J. INT’L L. 467 (1956); E.
McWHINNEY, THE WORLD COURT AND THE CONTEMPORARY INTERNATIONAL Law-MaKING Pro-
cess (1979); Falk, The Role of the International Court of Justice, 37 J. INT’L AFr. 253
(1984); R. FaLk, ReviviNg THE WoRLD CourT (1986); W. JENKS, THE PROSPECTS OF INTERNA-
TIONAL ADJUDICATION (1964); and generally other sources cited supra notes 1 and 20. As
indicated, explanations of why states are generally reluctant to agree to adjudicative or “le-
gal” techniques of dispute settlement often emphasize states’ lack of confidence in the pre-
dictability of such procedures and their concern over their loss of control over outcomes.
See, e.g., D. Bowett, supra note 1, at 180-81:

[While] specific reasons change from State to State, the basic reason for avoid-

ing legal settlement is simply that States prefer to retain control over the set-

tlement process, so as to ensure that any settlement is acceptable to them, or,

if that cannot be achieved, that no settlement is reached. With the political

techniques they retain such control — though this is less true when the pres-

sures of United Nations organs are brought to bear — whereas with legal tech-

niques States evidently feel that they lose control.
Some commentators suggest a distinction between so-called “legal” or “justiciable” disputes,
on the one hand, and “political,” “non-legal” or “non-justiciable” disputes, on the other; the
implication is that some disputes have inherent characteristics that make them either par-
ticularly appropriate or inappropriate for the use of adjudication as a dispute settlement
technique. Others, with whom I agree, are of the view that, while state attitudes towards
accepting the risks of adjudication and the usefulness of adjudication will obviously differ in
different circumstances, in principle all international disputes are “justiciable.” See, An
QOverview of International Dispute Settlement, supra note 1, at 15-17. For discussion, see,
e.g., SCHACHTER, supra note 1, at 211-15 and Schachter, Compulsory Jurisdiction in Cases
Involving the Use of Force, in Damrosch, supra note 14; Henkin, supra note 1, at 829-31;
Darwin, General Introduction in Waldock, supra note 1, at 6-13; RESTATEMENT, supra note
1, sec. 903, reporter’s note 7; J. GAMBLE & R. FISCHER, supra note 1, at 20.
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munity as to social values and interests of the international community
more broadly, apart from those of the parties alone, and; (ix) it can be
system-re-enforcing, supporting respect for and the development of inter-
national law.

But, there are also a number of potential disadvantages of adjudica-
tion: (i) it involves the possibility of losing; (ii) adjudicative settlement
may be illusory or superficial, deciding the “legal” but not the “real” is-
sues in dispute; (iii) it can be inflexible, resulting in a “win-lose” rather
than a compromise decision; (iv) it can be judgmental, labeling one party
as a “lawbreaker,” rather than providing for a shared acceptance of re-
sponsibility as a facesaving way out of a conflictual situation; (v) it looks
primarily to the past rather than to the future, possibly jeopardizing the
maintenance of a useful ongoing relationship; (vi) it is conservative; (vii)
its results are unpredictable; (viii) it may not be impartial; (ix) an adjudi-
cative settlement is imposed on the parties; (x) it is adversarial and may
escalate the dispute or conflict; (xi) it may freeze the parties’ options and
discourage settlement; (xii) it can be complex and costly, and; (xiii) there
is no assurance that an adjudicative decision will be enforceable.

As previously noted, adjudication has generally played only a rather
limited role in the settlement of international disputes. While nations
often pay lip-service to the ideal of judicial settlement, in practice they
have entrusted relatively few significant disputes to international tribu-
nals. During the period of 1946 through 1985, the International Court of
Justice had only 72 cases submitted to it; it rendered 45 judgements in
contentions cases and 17 advisory opinions. Moreover, countries have
been particularly reluctant to obligate themselves in advance to compul-
sory binding adjudication of their potential disputes with other coun-
tries—particularly disputes concerning issues that may involve what they
consider “vital” national interests. In general, they have been willing to
do so, at most, only when their commitment to such compulsory jurisdic-
tion is restricted in terms of subject matter or otherwise carefully
circumscribed.

In my opinion, this reluctance of states to submit disputes to arbitral
or judicial settlement will continue for some time to come. Thus, for the
near future at least, the prospects for widespread acceptance of the gen-
eral compulsory jurisdiction of the I.C.J. under the Optional Clause of
Article 36(2) of the Court’s Statute do not seem to me bright.* In partic-

34. By 1988, only 46 of the 159 members of the U.N. had declarations in effect ac-
cepting the Court’s compulsory jurisdiction under the optional clause. For comprehensive
reviews and analysis of experience respecting the 1.C.J.’s compulsory jurisdiction (the so-
called “optional clause” of Article 36(2) of the I1.C.J. Statute), see, e.g., Damrosch, supra
note 14; Gross, Compulsory Jurisdiction Under the Optional Clause: History and Practice,
in DAMROSCH, supra note 14, at 19; Merrills, The Optional Clause Today, 1979 Brir.
Y.B.I.L. 87 (1979); Giustini, Compulsory Adjudication in International Law: The Past, the
Present and Prospects for the Future, 9 ForpHaM INT'L L.J. 213 (1985-86); Scott and Carr,
The International Court of Justice and Compulsory Jurisdiction: The Case for Closing the
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ular, I believe that, in the aftermath of the Nicaragua case, it is unlikely
that the U.S. will soon resume its acceptance of the optional clause, ex-
cept possibly with very broad reservations—although it is my personal
belief that it is in our national interest to do s0.3®

While adjudication may not be the best way of resolving every dis-
pute, there are clearly a number of situations in which adjudication, or at
least the availability of adjudication, can perform a very useful dispute
settlement function. In practice, most disputes do not involve issues of
significant or “vital” national concerns. In these cases, while each party
may prefer to win the dispute, the stakes involved are limited and each
can afford to lose. Adjudication is one good way in which the parties can
achieve their most important objective in these situations — disposing of
the dispute. Indeed, to the extent that states can be assured that a com-
mitment to adjudication will be restricted to less vital issues, they will be
more willing to agree, even in advance, to adjudication. Thus, nations
have frequently been willing to agree to compromissory clauses providing
in advance for compulsory jurisdiction over disputes arising out of trea-
ties concerned with specialized matters of clearly defined scope and lim-
ited import, such as commercial treaties. The U.S. for example, is party

Clause, 81 Am. J. INT’L L. 57 (1987). On the Court’s jurisdiction under “compromissory
clauses,” see, e.g., Charney, Compromissory Clauses and the Jurisdiction of the Interna-
tional Court of Justice, 81 AM. J. INT’L L. 855 (1987). Morrison, Treaties as a Source of
Jurisdiction, Especially in U.S. Practice, in DAMROSCH, supra note 14, at 58.

35. For recent discussions of U.S. attitudes regarding international adjudication and
the Court’s compulsory jurisdiction, see in particular Panel Discussion, Current Develop-
ments Concerning the Settlement of Disputes by Arbitration and the World Court, 83rd
Annual Mtg. of Am. Soc. of Int’l L. (Chicago) (April 5-8, 1989) to be printed in 1989 Proc.
Am. Soc. InT’L. L. ___; DaMRoSCH, supra note 14; T. FRANCK, supra note 20; Symposium, 81
Am. J. INTL. L. 1 (1987). Suggestions have been made for various types of reservations to
meet the Administration’s concerns and permit resumed U.S. acceptance of the compulsory
jurisdiction of the 1.C.J. They include reservations excluding from the jurisdiction of the
Court matters involving national security or the use of force or matters referred to other
dispute-resolution procedures or matters under consideration by the U.N. Security Council;
excluding jurisdiction when the applicant party’s declaration of acceptance of the Court’s
compulsory jurisdiction was made for the purpose of filing the individual suit; and providing
for the possibility of denunciation of the U.S. acceptance with immediate effect. Suggestions
have also been made for modification or elimination of certain U.S. reservations in its 1946
declaration of acceptance, particularly the multilateral treaty (Vandenberg) reservation and
the “self-judging” domestic jurisdiction (Connally) reservation. See, e.g., Damrosch, supra
note 14; Sohn, Suggestions for the Limited Acceptance of Compulsory Jurisdiction of the
International Court of Justice by the United States, 18 Ga. J. INT'L & Comp. L. 1 (1988);
D’Amato, Modifying U.S. Acceptance of the Compulsory Jurisdiction of the World Court,
79 Am. J. InT’L L. 385 (1985); D’Amato, The United States Should Accept, by a New Decla-
ration, the General Compulsory Jurisdiction of the World Court, 80 AM. J. INT’L L. 331
(1986); Gardner, U.S. Termination of the Compulsory Jurisdiction of the International
Court of Justice, 24 CoLuM. J. TRANSNAT'L L. 421 (1986); Morrison, Reconsidering United
States Acceptance of the Compulsory Jurisdiction of the International Court of Justice,
148 WoRrLD AFr. 63 (1985); Ende, Comment, Reaccepting the Compulsory Jurisdiction of
the International Court of Justice: A Proposal for a New United States Declaration, 61
WasH. L. REv. 1145 (1986).
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to more than 60 bilateral and multilateral agreements containing such
“compromissory clauses.”

Among the types of disputes in which adjudication is likely to be par-
ticularly useful are: (a) disputes in which governments are indifferent to
outcome, but for internal political or other reasons are unable to concede
or even compromise the issue in negotiations (i.e., minor boundary dis-
putes or substantively unimportant but emotionally volatile issues of title
to small or insignificant areas of territory); (b) disputes involving difficult
factual or technical questions in which the parties may be prepared for a
compromise solution but where, either because of the complexity of the
situation or internal political pressures, they cannot evolve a basis for de-
veloping a viable compromise (i.e., again certain complex boundary or
maritime, continental shelf, or fishery resource zone delimitation issues);
and (c) some particularly awkward or dangerous disputes, in which resort
to judicial settlement may be a politically acceptable way of buying time
and containing a volatile situation while solutions are sought over time.

Moreover, international tribunals, simply by being available, may
help avoid, or induce the settlement of, disputes. Even if states choose
only infrequently to invoke the International Court’s jurisdiction under
the Optional Clause or “compromissory clauses” in relevant agreements,
that does not mean such commitments are useless. On the contrary, since
each party to a dispute covered by such provisions knows that the other
can resort to the Court, a party that wishes to avoid adjudication will
have more incentive to reach a negotiated settlement. That is, where the
parties have conferred potential jurisdiction on an international tribunal,
their decisions and bargaining, like those of parties to domestic disputes,
will be more likely to occur “in the shadow of the law.” J.G. Merrills
comments:

[T]he value of arrangements for dispute settlement is not to be judged
solely by the cases. For a provision for compulsory arbitration by its
very existence can discourage unreasonable behaviour and so may be
useful even if it is never invoked.®®

It is also important to note that, for many people throughout the

36. MERRILLS, supra note 1, at 88. In this context, it is amusing to compare an ancient
Chinese suggestion that a good way to encourage dispute-settlement by the parties them-
selves is to provide only very bad courts. The 7th century Emperor K’ang Hsi is reported to
have said:

Law suits would tend to increase to a frightful amount, if people were not
afraid of the tribunals, and if they felt confident of always finding in them
ready and perfect justice. As man is apt to delude himself concerning his own
interests, contests would then be interminable, and the half of the Empire
would not suffice to settle the lawsuits of the other half. I desire, therefore,
that those who have recourse to the tribunals should be treated without any
pity, and in such a manner that they shall be disgusted with law, and tremble
to appear before a magistrate.
R. Davip & J.E.C. BRIERLEY, MAJOR LEGAL SYSTEMS IN THE WoRLD TopAY 520 (1978), citing
S. VaN DE SPRENKEL, LEGAL INSTITUTIONS IN MANCHU CHINA 77 (1962).
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world, international adjudication symbolizes civilized and ordered behav-
ior and the rule of law in international affairs. Whatever the truth may be
as to how the international legal system actually works, public judgments
as to the relevance and effectiveness of international law are at least in
part based on whether the public sees international courts, and particu-
larly the International Court of Justice, as playing a significant role in
international dispute settlement. If many states (particularly the impor-
tant ones) are willing to submit their disputes to impartial settlement and
show respect for the International Court, this will be taken by the public
as meaning that international law is in itself relevant and worthy of re-
spect, and the public will believe in and support international law. If, on
the other hand, important states show indifference or contempt for inter-
national adjudication and the Court, the public is likely to conclude that
international law is meaningless and withdraw their belief and support.
Indeed, these public attitudes may in turn over time reflect back on offi-
cial and bureaucratic attitudes towards and respect for international law.
Consequently, if a state believes that its national interest will be fur-
thered by wider global respect for international law, it will arguably also
have an interest in doing what it can to strengthen and support the role
of international adjudication.

Finally, even if the role of international adjudication is limited and
there is no international court with general compulsory jurisdiction, there
can still be effective dispute settlement and a workable international legal
order. The international legal order is different in many respects from
national legal orders, and need not operate in exactly the same way.*’
Moreover, we are coming to realize that, even in the domestic legal sys-
tem, adjudication plays a largely supplementary or “back up” role, and
that much of the work national courts do is in effect mediation or
conciliation.3®

In sum, since adjudication can be a particularly useful tool in our
tool-box of dispute settlement techniques, it is important that it be kept
ready at hand, easily available and employed to the fullest whenever its
use is warranted. Even if adjudication is not a panacea for problems of
world order, it makes sense to do all that we can to strengthen and en-
courage the greater use of judicial institutions, and to improve their abil-
ity to respond in flexible ways to nations’ dispute settlement needs.

It is relevant in this respect to note that the Soviet Union’s recent
apparent change of attitude and new receptiveness towards the compul-
sory jurisdiction of the World Court, and towards multilateral conflict
resolution techniques more generally, at least as stated in Premier

37. See discussion in Bilder, International Dispute Settlement and the Role of Adju-
dication, supra note 1; Allott, in Waldock, supra note 1, at 128-32; Schachter, supra note 1,
at ch. III and 207-11.

38. See, e.g., references on dispute processing in the U.S. cited in supra note 1, and,
particularly, Galanter, supra note 1.
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Gorbachev’s September, 1987 Pravda articles,® may represent a unique
“window of opportunity” for strengthening international dispute-manage-
ment institutions, which the U.S. and other western nations ought seri-
ously to explore.

X. SoME LiMmitaTioNs OF THIRD PARTY DISPUTE SETTLEMENT

While third-party intervention is usually helpful and undertaken for
benevolent motives, this may not always be the case. There are some po-
tential drawbacks of third party dispute settlement.*®

Even well-meaning intervention may get in the way of or discourage
the parties’ own settlement efforts, making things worse rather than bet-
ter. This may be true in particular where the intervention is premature or
inept, or where the third party is an “officious intermeddler,” butting into
a situation without invitation and against the parties wishes. But even if
intervention is invited, it may be the case that “too many cooks may spoil
the soup” or that things somehow go wrong.

Third party intervention will not necessarily produce a fair or stable
settlement or outcome. Even where third party intervention is ostensibly
“neutral,” it may often have the effect of supporting the position and in-
terests of one or another of the parties. Moreover, to the extent interven-
tion by third parties typically produces outcomes differing from those
which would have resulted from negotiations based on the effective power
of the disputing states acting solely by themselves,the outcomes and ‘“‘set-
tlements” resulting from intervention may distort rather than reflect real
underlying power relationships and be unstable. Indeed, where third par-
ties artificially constrain real pressures, the result may be that over time
“the boiler will explode” or “the toothpaste squeeze out of the tube some-
where else,” producing even greater problems in the future.

As a corollary to the previous point, the possibility of third party
intervention may sometimes lead to or prolong disputes and conflicts by
encouraging parties (particularly weaker parties) to be more aggressive or
intransigent than they would otherwise normally dare to be. For example,
it has been suggested that the Arab states have little reason to refrain
from hostile actions against Israel, or to reach a definitive settlement with

39. Mikhail Gorbachev, The Realities and Guarantees of a Secure World, Pravda,
Sept. 17, 1987; USSR Mission to the UN, Press Release No. 119 (Sept. 17, 1987), suggesting,
inter alia, that the International Court’s “mandatory jurisdiction should be recognized by
all on mutually agreed conditions,” that “the permanent members of the Security Council,
taking into account their special responsibility, are to make the first step in that direction,”
and that “the international community should encourage the United Nations Secretary
General in his missions of good offices, mediation and reconciliation” (at 11-12). See also,
e.g., the Soviet Union’s announcement on March 8, 1989, that it would accept the compul-
sory jurisdiction of the International Court of Justice with respect to disputes concerning
five international human rights treaties, N.Y. Times, March 9, 1989, at 1, col. 4; see also
Lewis, Moscow Says World Court can Decide Soviet Disputes, N.Y. Times, Nov. 3, 1988, at
4, col. 7.

40. See also Prurrt aAND RUBIN, supra note 1, at 179-82.
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it, so long as they believe from experience that any severe Israeli sanc-
tions or retaliation will always be nullified by U.N. or other third party
intervention.

Third party intervention - or even its possibility in the future - can
hinder or chill negotiations by encouraging an exaggeration or freezing of
the parties’ positions. Each will be aware of the tendency of mediators
(and even arbitrators and judges) to “split the difference” and seek a
compromise; consequently, rather than focusing on settling the matter
themselves, they may seek to put themselves in the best position to “win”
any third party intervention.

In trying to help resolve a dispute or conflict, third parties can be-
come enmeshed in it, thus widening, complicating and prolonging the dis-
pute. For example, one or another of the disputants may come to perceive
the third party as really an ally or an enemy; persuade, coerce or trick it
into “taking sides;” or “blackmail” it into a continuing role in the dis-
pute. In this event, the third party may become part of the problem
rather than its solution.

Finally, third parties will often have their own interests at stake in
intervening in a conflict or dispute, which may distort their settlement
efforts or cause them to seek outcomes not in accord with the parties
desires or interests. Indeed, sometimes a third party may have a mischie-
vous or malevolent purpose, seeking to prevent the conflict or dispute
from being resolved or to “keep the pot boiling” to suit the third party’s
own purposes.

XI. How IMpORTANT Is THIRD PARTY DispuTE SETTLEMENT AND DOES
IT REALLY WoORK?

It is difficult to measure precisely and objectively either the practical
significance or success of third party dispute settlement. Clearly, any such
judgments will vary with the situation under examination and the per-
spective of the observer. Moreover, in assessing importance or success, we
may have to answer the question “as compared to what?” However, we
can probably say at least a few things.

As indicated, most disputes are - and should be - settled through
direct negotiations. Thus, third party intervention will usually be less im-
portant, effective or efficient than settlement directly by the parties
themselves.

However, while precise data is lacking, recent studies suggest that
third party intervention in international conflicts often can play a signifi-
cant role - a result in accord with long human experience and intuition.
In particular, there is evidence that, while third party intervention does
not always provide a final settlement to a conflict or dispute, it often
seems to keep things from getting worse. For example, Bercovitch, ana-
lyzing data involving 310 conflicts from 1945-74, found that in 235 of
these conflicts, or 82 percent of the total, there was some form of official
third-party intervention, primarily by the U.N. and in the form of media-
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tion, and that it was useful in at lest abating conflict in a substantial
number of these situations.*! He concludes that third party intervention
seems to be an important. method for managing international conflict, and
that:

[Sltudies show that institutional third parties can be particularly use-
ful in abating, insulating and restraining international conflict, though
not in settling it. We do not know, however, whether conflicts in
which the parties accept the intervention of an outsider are more, or
less, likely to terminate in a settlement. Nor do we know whether a
better, or even a similar outcome could not have been attained and
without the participation of a third party. Until we have some answers
to these questions, third parties’ contributions to successful outcomes
should be kept in their proper, and critical, perspective.*?

Similarly, Pruitt and Rubin conclude that: “In the last analysis, however,
it is our view that third parties are enormously helpful and important in
the reduction and resolution of differences.”*?

Certainly, there is much to be said for techniques which stop the par-
ties from fighting and keep them talking, even if a definitive solution
proves for the moment elusive. Sometimes, if matters can just be put “on
hold,” time and changing attitudes, interests and circumstances may pro-
vide opportunities for settlement not presently apparent.

It is usually assumed, probably correctly, that third party interven-
tion is much more widely used in relatively “unimportant” than “impor-
tant” types of disputes. But it is also evident that third parties do, at
least occasionally, help parties resolve “important” disputes. If third
party intervention is in fact useful in resolving a number of less impor-
tant and even a few important disputes, it would certainly seem to be
performing a significant function, even if it cannot help in all disputes.

Finally, regarding adjudication, it seems fair to conclude that despite
the relatively small number of these cases — perhaps in all only several
hundred intergovernmental arbitrations and less than 85 contentious
cases in the World Court (33 in the P.C.1.J. and some 50 in the 1.C.J.),
many of these cases have involved disputes of considerable significance.
Among these important cases are the Alabama Claims, Bering Sea,
North Atlantic Fisheries, Lake Lanoux, Island of Palmas, Trail Smelter,
Rann of Kutch, Channel Islands and Beagle Channel arbitrations, and
the Gulf of Maine, North Sea Continental Shelf and Iranian Hostage
cases. Moreover, these decisions have helped to establish principles and
rules which have helped resolve or avoid other international disputes.

41. BERCOVITCH, supra note 1, at 92-93 and 113-15 (using data from Butterworth).

42. Id. at 113-15.

43. Pruitt and Rubin, supra note 1, at 179. For a discussion of the role of third-party
dispute settlement techniques in helping nations to manage the risks of their international
cooperation and reach international agreements, see Bilder, supra note 27, at 56-61.
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XII. SoMmeE CONCLUDING REFLECTIONS

What is the proper role of third party techniques in managing inter-
national disputes and what can we do to improve their usefulness? In
summary, the following are some of my suggestions.

First, we should recognize that the best way of dealing with interna-
tional disputes is by negotiations between the parties themselves, and the
most important and useful thing third parties usually can do will be to
supplement and assist this process. Consequently, our efforts should be
directed particularly to improving facilitative techniques such as media-
tion, fact-finding and conciliation. Certainly, we should also encourage
the use of more directive techniques such as adjudication, but with
awareness that arbitration and judicial settlement are likely to play only
a limited role in international dispute settlement for some time to come.

Second, while third party techniques will often be useful, we should
not expect more than they can deliver. For example, even the most skilled
use of third party techniques usually will not succeed in bringing unwill-
ing parties, who have fundamental differences, to agreement. However,
we should also remember that third party intervention can be useful and
“successful” simply by restraining or isolating conflict, buying time, or
keeping a situation from getting worse, even if it does not bring about a
final settlement.

Third, while we should certainly continue to learn more about vari-
ous methods of third-party intervention, such as mediation, and improve
our ability to use them effectively, we should be careful not to overem-
phasize the importance of mere technique or “gimmicks.” There are few
secrets and little magic in successful dispute settlement. The most impor-
tant factor will continue to be whether the parties want — or can be per-
suaded to want — the dispute settled. The most important qualities of a
third party will continue to be traditional “old-fashioned” virtues — com-
mon sense, honesty, trustworthiness, patience, integrity, stamina, courage,
intelligence, competence, sensitivity to the concerns of others, conscien-
tiousness, impartiality and good will. And luck will always help.

Fourth, we should try to better understand and develop dispute-
management systems between or among particular states or groups of
states.** Dispute settlement is a complex process, in which a variety of
techniques may appropriately play a part. Each international relationship
exists in a unique environment, and may require its own special approach
or “mix.” Thus, the U.S. and Canada historically have developed and
may be able most appropriately to use one type of dispute-management
system, while U.S.-Soviet relationships may most appropriately call for a
completely different kind of system.

Fifth, in thinking about dispute settlement, we should not forget the
great importance of doing more to avoid disputes. Thus, we should de-

44, See Bilder, supra note 9.
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velop and improve arrangements and mechanisms designed both to keep
disputes from occurring and to permit them to be dealt with at an early
stage, before political interests become vested, emotions become involved,
or positions harden.** Such dispute avoidance measures might include
prior agreement on clear rules and workable arrangements; prior notifica-
tion and consultation, and the establishment of ad hoc or permanent
binational commissions or joint agencies.

Sixth, we should be sensitive to the possible relevance to any dispute
of the particular cultural attitudes and responses towards conflict and
dispute-settlement of the parties involved, and take such perspectives
into account in deciding on the appropriateness of different approaches or
techniques. For example, Chinese, Japanese and certain other non-West-
ern societies appear traditionally to have given particular emphasis to
nonadversarial techniques of mediation and mutual accommodation as a
way of dealing with disputes, and to have been particularly reluctant to
use adjudication or other adversarial or “legally-oriented” methods.
Again, different societies may have different perspectives regarding the
types of individuals most worthy of respect and trust and most suitable to
perform third-party roles; thus, in some cultures, eminent lawyers may be
appropriate mediators or dispute resolvers, while in others, political or
religious leaders may be more suitable.

Seventh, we should study possibilities for improving old third party
institutions and procedures and developing new ones. Clearly, there is
much to be said for having institutions or procedures in place, more easily
available to parties if they wish to use them — although it is open to
question whether new institutions in themselves will make much differ-
ence without some change in underlying state attitudes. Certainly, one of
the most important things we can do is to foster an international atmo-
sphere in which third-party intervention and efforts to promote peaceful
settlement of disputes are considered routine,appropriate, legitimate and
acceptable. There are several ideas worth exploring regarding improve-
ments to be made and possible new developments in our dispute manage-
ment institutions.

One idea is to expand the availability and use of non-binding concili-
ation processes and of the advisory jurisdiction of international tribunals.
As indicated, governments have been reluctant to accept binding judicial
settlement since they see legally binding judgments as posing special risks
— even though their fears may be unrealistic and unlikely to come to
pass. Conciliation and advisory or non-binding adjudication, on the other
hand, can offer many advantages of impartial third-party factual and le-
gal determination while reducing some of its most significant risks. In
many cases, a recommendation or advisory decision may in fact provide a

45. See, e.g., Bilder, An Ouverview of International Dispute Settlement, supra note 1,
at 29-31; R. KiIrcis, PRior CONSULTATION IN INTERNATIONAL LAw: A STUDY OF STATE PrAcC-
TICE (1983).
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mutually acceptable basis for resolution of the dispute; however, each
party will have the assurance that, should its worst fears be realized and
the decision prove unacceptable, it can legally refuse to comply with it,
incurring only limited public relations costs. While binding adjudication
may in principle be preferable, non-binding conciliation or adjudication
may in some situations be the most that one or both parties will agree to,
and in that event, better than nothing. The thus far successful experience
of the newly formed Inter-American Court of Human Rights with advi-
sory jurisdiction is suggestive in this respect.*

Another idea is to develop a wider, more easily available, and more
credible array of international fact-finding, monitoring and verification
facilities. For example, proposals have been made in the U.N. for the de-
velopment of permanent fact-finding institutions, and even for the estab-
lishment of International Satellite Monitoring Agency to help verify arms
control or similar agreements. I have elsewhere suggested the possibility
of establishing an essentially independent and neutral entity (e.g., a “Fa-
cility for International Risk Management”) outside the U.N. framework
and free of direct government control, which would be available to states,
at their request and with their sharing of costs, to perform verification,
monitoring, escrow or other risk-management functions; such a facility
might take, for example, the form of an international corporation, along
the lines of EUROCHEMIC, or a nongovernmental organization, such as
the International Committee of the Red Cross.*’

Still another possibility is to explore ways of making international
adjudication, and in particular the 1.C.J., more acceptable, accessible and
flexible.*®* As indicated, any substantial change in the willingness of
state’s to use international adjudication or the I.C.J. is likely to require a
fundamental change in state attitudes and in their willingness to face the

46. See, e.g., Buergenthal, The Advisory Practice of the Inter-American Court of
Human Rights, 79 Am. J. INT’L L. 1 (1985). See generally, for arguments for more prag-
matic, flexible and non-binding types of risk-management and dispute-resolution arrange-
ments, R. BILDER, MANAGING THE RISKS OF INTERNATIONAL AGREEMENT (1981).

47. See Bilder, An Institution to Monitor Treaties, 18 INT’L PrRAC. NoTEBOOK 13 (Apr.
1982) (Amer. Branch, Int’l Law Assoc.) and Milwaukee Journal Mar. 14, 1982, at part 9. On
verification, see generally, Bilder, supra note 46, at 119-39; Trimble, Beyond Verification:
The Next Step in Arms Control, 102 Harv. L. Rev. 885 (1989); M. KrRePoN, ARMS CONTROL
- VERIFICATION AND COMPLIANCE (1987); W. PoLLER (ed.), VERIFICATION AND ARMS CONTROL
(1985).

48. For recent discussions of the I.C.J. and suggestions for broadening its role, see the
references cited in supra notes 1, 20, and 33, and also Allott, suprae note 1, at 134-58; Gross,
supra note 1; Gross, The International Court of Justice: Consideration of Requirements for
Enhancing its Role in the International Legal Order, 65 Am. J. INT'L L. 253 (1971); Sohn,
supra note 1; U.S. DEPARTMENT OF STATE, STUDY ON WIDENING ACCESS TO THE INTERNA-
TIONAL COURT OF JusTICE (1976), reprinted in DIGEST oF U.S. PRACTICE IN INTERNATIONAL
Law 650 (Mcdowell ed. 1976); Murphy, The World Court and the Peaceful Settlement of
International Disputes, 7 Ga. J. INT'L & Comp. L. 551 (1977); Dillard, The World Court:
Reflections of a Professor Turned Judge, 27 AM. U.L. Rev. 205 (1978); Petren, Some
Thoughts on the Future of the International Court of Justice, 6 NeTH. Y.B.INT'L.L. 59
(1975).
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risks inherent in binding third-party dispute settlement techniques. But
some procedural innovations may be of help. For example, the recent ex-
pansion of the availability and use of the I.C.J.’s chamber procedure is
one useful step in this direction.*® Professor Louis Sohn’s proposal for
step-by-step acceptance of the Court’s compulsory jurisdiction — the
idea of slicing or fractionating types or degrees of commitment to adjudi-
cation into less-risky and more-acceptable packages — is another sugges-
tive and innovative type of approach.®® Another idea is that the U.S. con-
sider entering into special dispute settlement agreements with the Soviet
Union and perhaps other major powers outside the Article 36(2) “op-
tional clause” framework - providing for the compulsory submission of
carefully specified types of treaty or other disputes to special chambers of
the International Court of Justice. Among the various other suggestions
which have been made and debated are: permitting wider access to the
L.C.J. or other international courts by international organizations, non-
governmental organizations, or even individuals; restricting the types of
reservations which can be made to acceptance of the compulsory jurisdic-
tion of the I.C.J. under the “optional clause”’; completely discarding the
concept of compulsory jurisdiction; expanding the “law” the I.C.J. can
draw on under Article 38 of its statute to include U.N. General Assembly
declarations; and so forth. We might consider whether at least some of
the so-called “alternative dispute resolution” (ADR) techniques, such as
“minitrials,” currently being discussed and experimented with within the
U.S. and some other national legal systems, have possible application to
international problems and are worth exploring.

We should also try to strengthen the ability of third parties in appro-
priate situations to intervene on a temporary basis in disputes and con-
flicts simply to keep matters “on hold” and from getting worse, while pro-
viding time or a “waiting period” in which the disputing states or third
parties can seek solutions. Precedents include the power of the I.C.J,,
under Article 41 of its statute, to indicate, if it considers that circum-
stances so require, any provisional measures which ought to be taken to
preserve the respective rights of either party, as well as the activities of

49. See, e.g., Schwebel, Ad Hoc Chambers of the International Court of Justice, 81 Am.
J. INT’L L. 831 (1987). Most of the cases submitted to the Court since 1982 have been under
the chamber procedure. There are indications that the State Department strongly favors use
of the chamber procedure and, indeed, may contemplate that future submissions to the
Court be only to such a panel. See 1989 Proc. Am. Soc. INT'L. L., supra note 35. Certainly
the panel concept has proven popular, and it is arguable that any device which encourages a
willingness by states to resort to the Court is for the good. On the other hand, there may be
some question whether, if all states choose to use only such specially selected panels, the
International Court of Justice will remain in fact a “World Court”, rather than simply being
a series of ad hoc arbitral tribunals sitting at a common seat. That is, to the extent that the
extensive use of the chambers procedure tends to erode the concept and integrity of the
Court as a global institution, or encourages the attitude that its international judges are
inherently biased or untrustworthy, there may be serious reason for concern.

50. Sohn, Step-by-Step Acceptance of the Jurisdiction of the International Court of
Justice, 58 A.S.LL. Proc. 131 (1964).
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various U.N. peacekeeping forces. We should explore whether there might
be additional ways of temporarily restraining and preventing escalation of
disputes to permit time and opportunity for settlement.

Also, we should attempt to develop ways of better utilizing national
legal systems to implement international dispute-management objectives
should be developed. Proposals to allow the 1.C.J. to give advisory opin-
ions to national courts on questions of international law would be one
interesting step in this direction.®® Other possibilities might include
agreements facilitating access to national courts or agencies by alien indi-
viduals, corporations or even foreign governments seeking domestic reme-
dies for particular kinds of transnational problems, such as transfrontier
pollution disputes; or an agreement, similar to the N.Y. Arbitration Con-
vention, expressly providing for implementation by a respondent state
and third states of the obligation of states under the U.N. Charter to
comply with a judgment of the 1.C.J.

Eighth, we should give more emphasis and support to innovative re-
search about the international dispute process and techniques of interna-
tional dispute management and settlement, particularly empirical and in-
terdisciplinary studies.®? This research should include investigations of
the broad underlying questions concerning the causes, characteristics, and
“life cycle” of disputes noted at the beginning of this paper. Particular
questions relevant to third party dispute-settlement which might merit
more attention and additional research including the following:

- What factors influence disputing states’ perceptions of the accepta-

bility, authority, and persuasiveness of third parties? What qualities

really are most important? In particular, what do we mean by “neu-
trality,” “impartiality” or “lack of bias,” how important are percep-
tions as to the neutrality of third parties to the success of their ef-
forts, and how can we best ensure that third parties are in fact
neutral and unbiased? Even though every human being, inevitably,
may have biases, can’t people still be counted on to conscientiously
perform roles which require them to act “neutrally,” and how can we
strengthen such traditions? What are the pros and cons of utilizing

51. See, e.g., Schwebel, Preliminary Rulings by the International Court of Justice at
the Instance of National Courts, 28 Va. J. INT'L L. 495 (1988); Gross, supra note 48 ; Sohn,
Broadening the Advisory Jurisdiction of the International Court of Justice, 77 Am. J. INT'L
L. 124 (1983); Goldklang, House Approves Proposal Permitting ICJ to Advise Domestic
Courts, 77 Am. J. INT'L L. 338 (1983); McLaughlin, Allowing Federal Courts Access to Inter-
national Court of Justice Advisory Opinions: Critique and Proposal, 6 Hastings INT'L &
Comp. L. REv. 745 (1983).

52. For listings of academic and other study programs and institutes and organizations
involved in research relating to conflict resolution and dispute settlement, see INSTITUTE FOR
WoRLD ORDER, PEACE AND WoORLD ORDER STUDIES: A CURRICULUM GuUIDE 373-86 (3d ed.
1981). A number of these, such as the Program on Negotiation at Harvard Law School and
its Harvard Negotiation Project, expressly adopt an interdisciplinary approach. There is a
need, in particular, to integrate the insights of legal and social science research in this re-
spect, and to provide more occasions for lawyers and social scientists interested in these
problems to talk and work together.
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an international institution, such as the U.N,, in a third party role, as
contrasted with a state or individual?

- What do we mean by “settlement of a dispute” or an “acceptable
outcome” and, in particular, what affects the parties’ perceptions as
to the “equity” or “fairness” of a particular outcome? Is “fairness”
primarily substantive or procedural, against what base lines or by
what criteria are the parties likely to judge it, and how can we best
achieve it? More generally, how can we best define or measure the
“quality” of dispute resolution processes and outcomes?

- Can we say anything about when is the “right time” for various
types of intervention? How important are personal interrelations be-
tween individual participants in settlement processes? Can nongov-
ernmental organizations play a more useful role in dispute
settlement?

- How can disputing parties best protect themselves against improper
overreaching or counterproductive interference by a third party?
How can a third party best protect itself from becoming enmeshed or
blackmailed in the dispute?

- What affects third party perceptions of the legitimacy and persua-
siveness of the disputing parties’ positions? Is there a difference be-
tween the type of argumentation the parties use in negotiation to try
to persuade each other, and the type of argumentation they use in
third party contexts to try to persuade the third party?

- What role do international law, generalized norms, or general “pub-
lic opinion” and the attitude of third states play in dispute resolu-
tion? What does “social pressure” mean and how does, or can, it af-
fect dispute-resolution processes? Are perceptions of legitimacy
relevant only to adjudication or other “legal” techniques of settle-
ment, or do they affect non-adjudicative methods of third-party set-
tlement as well?

- In what kind of cases is it important to successful intervention that
the third party be able to provide specific resources, particularly the
resources to help the parties manage the risks of potential settlement
arrangements,and how can such resources be made more available?

- What do we mean by “face” — the quality of respect or reputation
that states (and officials) seem so concerned with “losing” by giving
in to settlements, and how can we reduce the obstructive influence of
such considerations on settlement efforts?

- What is the effect of “trust” and “distrust” on dispute settlement
efforts, and how can third parties help disputing states to overcome
or counterbalance distrust?

- Is it desirable or undesirable for a third party to be “powerful” or
have some independent basis of influence over the disputing parties?
More generally, what is the role of power or force in third party set-
tlement? Can there be anappropriate role for “creative coercion.”

- In what respects do mediators or conciliators behave differently
from adjudicators or judges, and what makes them act and see their
roles as different? What do the parties, or the “general public”, ex-
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pect of third parties entrusted with these different roles?

- How can third parties better contribute to the settlement of the
complex and pervasive internal racial, ethnic and religious strife
which increasingly threatens international order (e.g., in South Af-
rica, the Middle East, Cyprus, Northern Ireland, Sri Lanka, and else-
where)? Clearly, it is becoming increasingly difficult to draw any
sharp lines between international (or external) and domestic (or in-
ternal) disputes. Do we need to develop new approaches or ways of
thinking to help us to deal effectively with these “mixed” or “trans-
national” kinds of disputes?

Ninth, the international community should be more assertive in in-
sisting that parties accept third party intervention in disputes which
threaten international peace and security or, indeed, the international
community’s general welfare. It is now widely recognized that, for better
or worse, the world has become an interdependent community and that
serious disputes and conflict are now everyone’s business. The idea that
states are free to conduct their quarrels however they wish and without
regard to the cost to others is outdated and has no place in a nuclear age.

Finally, once again, we should not forget that international third
party dispute settlement has a symbolic significance as well as practical
importance. The concept that disputes and conflicts within a group are
not simply the business of those directly involved but are of concern of
every member is at the root of civilized and ordered society. Conse-
quently, third party dispute settlement, and institutions such as the In-
ternational Court of Justice which implement its use, can encourage
growing perceptions of international community and play a crucial role in
the development of a more peaceful, just and decent world.






The Law of International Watercourses:
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The International Law Commission of the United Nations (ILC), a
body composed of 34 individuals who serve in their personal capacities,
and not as government representatives,’ is currently engaged in the prep-
aration of drafts on two subjects that relate to transfrontier environmen-
tal harm. This work is particularly significant because of the unique na-
ture of the Commission, whose task is “the promotion of the progressive
development of international law and its codification.”? The ILC fulfills
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1. Unitep NaTioNs, THE WORK OF THE INTERNATIONAL Law CommissioN 6 (4th ed.
1988). Article 2, para. 1 of the Commission’s Statute provides that members are to be “per-
sons of recognized competence in international law.” Statute of the International Law
Commission 1, U.N. Doc. A/CN.4/4/Rev.2 (1982) [hereinafter cited as ILC Statute]). Mem-
bers are elected by the General Assembly unless a vacancy occurs during a five-year term, in
which case it is filled by the Commission itself; Article 8 of the Statute provides that “the
electors shall bear in mind that the persons to be elected to the Commission should individ-
ually possess the qualifications required and that in the Commission as a whole representa-
tion of the main forms of civilization and of the principal legal systems of the world should
be assured.” L.L.C. Statute, at 2.

It is therefore surprising that a recent article should have characterized the Commission
as “government-dominated.” Allott, State Responsibility and the Unmaking of Interna-
tional Law, 29 Harv. INT'L L.J. 1, 2 and 16 (1988). That governments have no power over
members of the Commission was demonstrated beyond any doubt when, on several occa-
sions, they have been unsuccessful in efforts to unseat ILC members. See e.g., H. Briggs,
THE INTERNATIONAL Law ComMmissiON 78-80 (1965) (attempts to remove Shuhsi Hsu (China)
in the 1950s); and Schwebel, The Thirty-Second Session of the International Law Commis-
sion, 74 A.J.LL. 961, 961-62 (1980) (attempt to unseat Abdul Hakim Tabibi (Afghanistan).
A similar attempt to replace a member of Nigerian nationality after a change of government
in 1984 was also unsuccessful. Aide-Memoire of 11 May 1984 from the ILC to the Govern-
ment of Nigeria. “[O]n each occasion, the Commission has politely, but firmly, adhered to
the view that its members sit in their personal capacities and cannot be unseated during
their term of office by means other than voluntary resignation.” I. SINCLAIR, THE INTERNA-
TIONAL Law CommissioN 20-21 (1987).

While there may be some justification for the view that the election of Commission
members has become increasingly politicized. See e.g., H. BRigGs at 42; Saunders, The 1971
Elections of the International Law Commission, 66 AJ.LL. 356 (1972)], it has been sug-
gested that this actually enhances the possibility that Commission drafts will be acceptable
to governments. See e.g., B. RAMCHARAN, THE INTERNATIONAL Law Commission 34 (1977);
and EL BARADEI, FRANCK AND TRACHTENBERG, THE INTERNATIONAL LAw ComwmissioN: THE
NEED FOR A NEw DirecTiON 29 (1981). See generally 1. SINCLAIR at 16-19.

2. ILC Statute, supra note 1, at 1. The Commission, in practice, has not drawn a dis-
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this mandate by preparing what amount to draft conventions for submis-
sion to the United Nations General Assembly. These drafts have often
formed the basis of multilateral treaties adopted at conferences convened
by the General Assembly.® But the Commission’s work is of interest even
without regard to the final form it may take, since it is the result of ef-
forts to state what the law is (codification) or what it should be (progres-
sive development).

The two subjects on which the ILC is currently working that address
problems of transfrontier environmental harm are The Law of the Non-
navigational Uses of International Watercourses (International Water-
courses) and International Liability for Injurious Consequences Arising
out of Acts Not Prohibited by International Law (International Liabil-
ity).* This article will be confined to reviewing recent developments of

tinction between “codification” and “progressive development,” although they are treated as
separate exercises in the ILC Statute (supra note 1, arts. 15, 16-17 (progressive develop-
ment) and 18-23 (codification)). I. SINCLAIR, supra note 1, at 7; McCaffrey, Codification and
Progressive Development: Law and the World Environment, 7 Harv. INT’L REv. 8 (1984).

3. See, e.g., the 1958 Geneva Conventions on the Law of the Sea which, in turn formed
the basis of much of the 1982 U.N. Convention on the Law of the Sea: Convention on the
High Seas, April 29, 1958, 13 U.S.T. 2312, T.I.A.S. No. 5200, 450 U.N.T.S. 82; Convention
on the Continental Shelf, April 29, 1958, 15 U.S.T. 472, T..A.S. No. 5578, 499 U.N.T.S. 311;
Convention on the Territorial Sea and Contiguous Zone, April 29, 1958, 15 U.S.T. 1606,
T.LA.S. No. 5639, 516 U.N.T.S. 205; Convention on Fishing and Conservation of Living
Resources of the High Seas, April 29, 1958, 17 U.S.T. 138, T.I.A.S. No. 5969, 559 U.N.T.S.
285. See also, the Vienna Convention on Diplomatic Relations, done April 18, 1961, 23
U.S.T. 3227, T.LLA.S. No. 7502, 500 U.N.T.S. 95; the Vienna Convention on Consular Rela-
tions, April 24, 1963, 21 U.S.T. 77, T.LA.S. No. 6820, 596 U.N.T.S. 261; and The Vienna
Convention on the Law of Treaties, opened for signature May 23, 1969, 8 I.L.M. 169 (1969).

4. Supra note 2.

5. For discussions of the Commission’s work on International Liability see, e.g.,
Magraw, Transboundary Harm: The International Law Commission’s Study of Interna-
tional Liability, 80 A.J.LL. 305 (1986); McCaffrey, The Work of the International Law
Commission Relating to the Environment, 11 EcoLocy L.Q. 189, 206-211 (1983); id. An
Update on the Contributions of the International Law Commission to International Envi-
ronmental Law, 15 Env. L. 667 (1985); and id. The Fortieth Session of the International
Law Commission, 83 AJ.LL. 153, 169-70 (1989).

The Commission has provisionally adopted an article in the context of its work on a
third topic, State Responsibility, which also concerns environmental protection. Article 19
of Part One of the Responsibility draft is entitled “International Crimes and International
Delicts.” It creates a new category of especially serious internationally wrongful state acts
called “international crimes”. The article provides that an international crime “may result,
inter alia, from” an act of aggression, the establishment or maintenance by force of colonial
domination, a serious and widespread breach of an obligation for the safeguarding of the
human being, such as those prohibiting slavery, genocide and apartheid, and finally, (d) a
serious breach of an international obligation of essential importance for the safeguarding
and preservation of the human environment, such as those prohibiting massive pollution of
the atmosphere or of the seas. 2 Y.B. INT’L L. Comm’~n 95, 96 (1976). The Commission’s
commentary to article 19 is contained in id. at 96-122. For a brief discussion of subpara-
graph (d), quoted above, see McCaffrey, The Work of the International Law Commission
Relating to the Environment, 11 EcoL. L. Q. 189, 211-214 (1983). For an in-depth examina-
tion of article 19, see generally International Crimes of State, A Critical Analysis of the
ILC’s Draft Article 19 on State Responsibility (J. Weiler, A. Cassese & M. Spinedi eds.
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significance in relation to the Commission’s work on International Water-
courses and examining some of the questions that work raises.

I. OvERrvIEW

The General Assembly first recommended that the International Law
Commission study the law of the non-navigational uses of international
watercourses in 1970.° The Commission held general discussions of the
topic in 1976 and adopted the first six articles of the draft in 1980. While
these articles were later withdrawn at the instance of a new special rap-
porteur,” the Commission in 1987 adopted a fresh set of introductory pro-
visions, as well as the first two articles of Part II, entitled ‘“General Prin-
ciples.”® The Commission made further significant progress at its 1988
session, adopting the remaining general provisions as well as Part III of
the draft, which concerns procedural obligations in the case of planned
measures.® At the same session, the Commission discussed a set of articles

1989).

6. G.A.O.R. Res. 2669 (XXV) (Dec. 8, 1970). For a historical overview of the ILC’s work
on international watercourses, see UNITED NATIONS, THE WORK OF THE INTERNATIONAL LAw
CommissionN 100-105 (4th ed. 1988).

7. Stephen M. Schwebel resigned from the Commission in 1981 upon his election to the
International Court of Justice (ICJ). He was succeeded by Jens Evensen, who was appointed
in 1982. In 1985 the Commission appointed the present author special rapporteur after
Evensen had himself been elected to the ICJ. Schwebel was in fact the second rapporteur
for the topic, having succeeded the original rapporteur, Richard Kearney, in 1977. Since the
Commission accords special rapporteurs wide latitude in deciding how work on a topic
should proceed, and because it discusses topics only on the basis of reports submitted by the
rapporteurs, changes in rapporteurships can result in significant delays in the ILC’s work.

8. See Report of the International Law Commission on the Work of its Thirty-Ninth
Session, 42 U.N. GAOR Supp. (No. 10), U.N. Doc. A/42/10 at 53-88 (1987) [hereinafter 1987
ILC Report], which also contains the Commission’s commentaries to these articles. The ti-
tles of the articles forming Part I, Introduction, are as follows: Article 1, “[Use of terms]”
(action on this article was deferred until a later stage of the Commission’s work; infra note
10); Article 2, “Scope of the present articles;” Article 3, “Watercourse States;” Article 4,
“[Watercourse] [System] agreements;” and Article 5, “Parties to [watercourse] [system]
agreements.” The articles of Part II, General Principles, adopted in 1977 are Article 6, “Eq-
uitable and reasonable utilization and participation,” and Article 7, “Factors relevant to
equitable and reasonable utilization.”

9. The remaining articles of Part II, General Principles, adopted in 1988 are: Article 8,
“Obligation not to cause appreciable harm;” Article 9, “General obligation to co-operate;”
and Article 10, “Regular exchange of data and information.” Part III, Planned Measures,
also adopted in 1988, contains the following provisions: Article 11, “Information concerning
planned measures;” Article 12, “Notification concerning planned measures with possible ad-
verse effects;” Article 13, “Period for reply to notification;” Article 14, “Obligations of the
notifying State during the period for reply;” Article 15, “Reply to notification;” Article 16,
“Absence of reply to notification;” Article 17, “Consultations and negotiations concerning
planned measures;” Article 18, “Procedures in the absence of notification;” Article 19, “Ur-
gent implementation of planned measures;” Article 20, “Data and information vital to na-
tional defence or security;” and Article 21, “Indirect procedures.” These articles, together
with the Commission’s commentaries thereto, are contained in the Report of the Interna-
tional Law Commission on the Work of its Fortieth Session, 43 U.N. GAOR Supp. (No. 10),
U.N. Doc. A/43/10 at 83-139 (1988) [hereinafter 1988 ILC Report].
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proposed by the special rapporteur on environmental protection and pol-
lution. Some of the more controversial issues raised by these articles will
be examined after a brief discussion of the general obligations that form
their basis.

II. EqurraBLE UTiL1ZATION AND THE OBLIGATION NoT T0o CAUSE
APPRECIABLE TRANSFRONTIER HARM

The twin cornerstones of the entire watercourses draft are Articles 6
and 8. They provide as follows:

Article 6: Equitable and reasonable utilization and participation —

1. Watercourse States shall in their respective territories utilize an
international watercourse [system]'® in an equitable and reasonable man-
ner. In particular, an international watercourse [system] shall be used
and developed by watercourse States with a view to attaining optimum
utilization thereof and benefits therefrom consistent with adequate pro-
tection of the international watercourse [system].

2. Watercourse States shall participate in the use, development and
protection of an international watercourse [system] in an equitable and
reasonable manner. Such participation includes both the right to utilize
the international watercourse [system] as provided in paragraph 1 of this
article and the duty to co-operate in the protection and development
thereof, as provided in article [9].**

Article 8: Obligation not to cause appreciable harm —

Watercourse States shall utilize an international watercourse (sys-
tem] in such a way as not to cause appreciable harm to other watercourse
States.'?

The obligations embodied in Articles 6 and 8 are firmly rooted in the
practice of states.!® Article 6 obligates states to use international water-

10. The term “system” appears in brackets as a result of a Commission decision to
postpone until a later date the precise definition of the scope of the draft. The basic ques-
tion is whether the draft should apply to the concept of an “international watercourse sys-
tem,” which would include not only tributaries but also such watercourse components as
groundwater and glaciers, or to the potentially much narrower concept of an “international
watercourse” which, in the view of some ILC members, would include only the main stem of
a river. See 1987 ILC Report, supra note 8, at 54.

11. 1987 ILC Report, supra note 8, at 69-70. The Commission’s commentary to article 6
is contained in id. at 70-82.

12. 1988 ILC Report, supra note 9, at 83. The Commission’s commentary to article 8 is
contained in id. at 83-101.

13. See the Commission’s commentaries to article 6, 1987 ILC Report, supra note 8, at
70-82; and article 8, 1988 ILC Report, supra note 9, at 83-101. See also the authorities
surveyed in S. McCaffrey, Second Report on the Law of the Non-navigational Uses of In-
ternational Watercourses, U.N. Doc. A/CN.4/399 44-81, and id. at Add.1, 1-52 (1986) [here-
inafter McCaffrey, Second Report}; and S. Schwebel, Third Report on the Law of the Non-
navigational Uses of International Watercourses, [1982] 2 Y.B. InT’L L. ComM'N 65, 75-87
(1982) [hereinafter Schwebel, Third Report].
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courses in a manner that is “equitable” viv-a-vis other states using the
same watercourse. “The scope of a State’s rights of equitable utilization
depends upon the facts and circumstances of each individual case, and
specifically upon a weighing of all relevant factors, as provided in article
7.714 Article 8 “is a specific application of the principle of the harmless
use of territory, expressed in the maxim sic utere tuo ut alienum non
laedas, which is itself a reflection of the sovereign equality of States.”®

In the view of many specialists, the most fundamental principle of
international water law is that of equitable utilization. Thus, for example,
a downstream state that was first to develop its water resources could not
foreclose later development by an upstream state by demonstrating that
the later development would cause it harm; under the doctrine of equita-
ble utilization, the fact that the downstream state was “first to develop”
(and thus had made prior uses that would be adversely affected by new
upstream uses) would be merely one of a number of factors to be taken
into consideration in arriving at an equitable allocation of the uses and
benefits of the watercourse.'®* These observers believe that if the “no
harm” principle took precedence over that of equitable utilization the ef-
fect would be to freeze the development of many riparian states to inter-
national watercourses (“watercourse states”).

The approach of the International Law Commission to this problem
is illustrated in the following excerpt from the commentary to Article 8:

[PJrima facie, at least[,] utilization of an international watercourse
[system] is not equitable if it causes other watercourse States appreci-
able harm. . . . The Commission recognizes, however, that in some
instances the achievement of equitable and reasonable utilization will
depend upon the toleration by one or more watercourse States of a
measure of harm. In these cases, the necessary accommodations would
be arrived at through specific agreements.'”

This solution will probably not be completely satisfying to adherents of

14. 1987 ILC Report, supra note 8, at 73.

15. 1988 ILC Report, supra note 9, at 83. Compare Principle 21 of the Stockholm Dec-
laration on the Human Environment, adopted by the United Nations Conference on the
Human Environment on June 16, 1972 which provides as follows:

States have, in accordance with the charter of the United Nations and the
principles of international law, the sovereign right to exploit their own re-
sources pursuant to their own environmental policies, and the responsibility to
ensure that activities within their jurisdiction or control do not cause damage
to the environment of other States or of areas beyond the limits of national
jurisdiction.
Report of the United Nations Conference on the Human Environment, at 325 U.N. Sales
No. E.73.11.A.14.

16. See text supra note 14. See the indicative list of factors contained in Article 7,
adopted by the ILC in 1987. 1987 ILC Report, supra note 8, at 82. See also Article V of the
Helsinki Rules on the Uses of Waters of International Rivers, adopted by the International
Law Association (ILA) it its fifty-second Conference held in Helsinki in 1966, ILA, Report
of the fifty-second Conference, Helsinki, 1966, 484 (1967) [hereinafter Helsinki Rules].

17. 1988 ILC Report, supra note 9, at 84.
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the school of thought referred to above. Several points must be recog-
nized in its defense, however. First, the ILC’s approach affords a measure
of protection to the weaker state that has suffered harm. It is not open to
the stronger state to justify a use giving rise to the harm on the ground
that it is “equitable.” A second, and related, point is that it is far simpler
to determine whether the “no harm” rule has been breached than is the
case with the obligation of equitable utilization. Thus, primacy of the “no
harm” principle means that the fundamental rights and obligations of
states with regard to their uses of an international watercourse are more
definite and certain than they would be if governed in the first instance
by the more flexible (and consequently less clear) rule of equitable utili-
zation. And finally, the “no harm” rule is preferable in cases involving
pollution and other threats to the environment. While a state could con-
ceivably seek to justify an activity resulting in such harm as being an
“equitable use,” the “no harm” principle would — at least prima facie'®
— require abatement of the injurious activity.

Irrespective of whether primacy is accorded to the “no harm” princi-
ple, however, the question remains whether it is enough for an injured
state to show that it has been harmed by another state’s use of a shared
watercourse. That is, is the standard of responsibility for breach of Arti-
cle 8 a strict one, or is responsibility based on the “fault” of the source
state? The Commission side-stepped this important issue. It decided to
determine the extent to which a state could be held strictly liable (i.e.,
liable for the injurious consequences of an act not prohibited by interna-
tional law) in the context of its work on the International Liability topic.
Within the context of the ILC’s overall program of work,'? this decision
can be defended as a means of avoiding duplication of effort. But those
who look to the Commission’s work-product for guidance in dealing with
problems relating to international watercourses would doubtless have wel-
comed some treatment of the standard of responsibility in the context of
the watercourses draft itself. The Commission’s discussion of this issue
will be reviewed in part IV, below.

18. The extent to which other states would tolerate harm so long as the source state
was taking reasonable measures to abate it is discussed in S. McCaffrey, Fourth Report on
the Law of the Non-Navigational Uses of International Watercourses, U.N. Doc. A/CN.4/
412/Add.2, 12-13 (1988) [hereinafter McCaffrey, Fourth Report]; and J. LaMMERS, PoLLU-
TION OF INTERNATIONAL WATERCOURSES, 349 (1984) [hereinafter LAMMERS]. See infra note 67.

19. There are seven substantive items on the Commission’s active agenda. They are:
state responsibility, Jurisdictional immunities of states and their property, status of the dip-
lomatic courier and the diplomatic bag not accompanied by diplomatic courier, the Draft
Code of Crimes against the Peace and Security of Mankind, the law of the non-navigational
uses of international watercourses, international liability for injurious consequences arising
out of acts not prohibited by international law, and relations between states and interna-
tional organizations (second part of the topic). 1988 ILC Report, supra note 9, at 3-4.
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III. THE OBLIGATIONS OF NOTIFICATION, CONSULTATION AND
NEecoTiaTION CONCERNING PLANNED MEASURES

A survey of the ILC’s work on International Watercourses relating to
the environment would not be complete without at least a brief mention
of the articles adopted at the Commission’s 1988 session on procedural
obligations in the case of planned measures relating to an international
watercourse.?’ Such provisions are indispensable to any scheme of preven-
tion. Their aim is to provide an “early warning” of potentially adverse
changes in the regime of an interantional watercourse so that the states
concerned will have an opportunity to effect any necessary adjustments in
advance, before human and financial resources are irrevocably committed
and positions become entrenched.

The provisions on prior notification and consultation concerning
planned measures are contained in Part III of the watercourses draft.?
That chapter begins with Article 11, a general article requiring states ri-
parian to an international watercourse to “exchange information and con-
sult each other on the possible effects of planned measures on the condi-
tion of the watercourse. . . .”?2 Unlike the other articles in Part III,
Article 11 requires the exchange of information concerning all potential
effects of planned measures, whether they be positive or negative. This
will facilitate planning by affected watercourse states and may help to
avoid problems associated with unilateral interpretations of whether a
new project will have negative or beneficial impacts.

Articles 12 and following establish a system of prior notification con-
cerning planned measures that may adversely affect other watercourse
states and procedures for resolving any disputes that may arise concern-
ing those measures. The Commission’s commentary explains that the ex-
pression “planned measures” includes “new projects or programmes of a
major or minor nature, as well as changes in existing uses of an interna-
tional watercourse. . . .”?® The obligation to notify is triggered by the cri-
terion that the contemplated measures may have “an appreciable adverse
effect” upon other watercourse states.?* It is therefore incumbent upon

20. The titles of these articles are set forth in supra note 9. The articles themselves,
together with the Commission’s commentary thereto, are contained in 1988 ILC Report,
supra note 9, at 114-139.

21. Id.

22. Article 11, Information concerning planned measures, 1988 ILC Report, supra
note 9, at 114.

23. 1988 ILC Report, supra note 9, at 115 (para. (4) of commentary to Article 11).

24. Article 12. 1988 ILC Report, supra note 9, at 115. The meaning of the expression
“appreciable adverse effect” is discussed in para. (2) of the commentary to article 12. Id. at
115-116. As there explained, “[t]he threshold established by this standard is intended to be
lower than that of ‘appreciable harm’ under article 8.” Id. The purpose of using a different
standard is to encourage notification in order to allow bilateral determinations of whether a
project (or change in an existing use) will have harmful consequences in other watercourse
states, without forcing the notifying state to admit that it is planning measures that may
give rise to a violation of article 8.
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the state planning the measures to undertake its own assessment of the
impact of the project upon other states using the watercourse. This evalu-
ation would include possible effects upon the environment of other states;
it would thus function as a “transfrontier” environmental impact
assessment.

The system established by Part III functions in the following man-
ner: After a state has received a notification of the kind described above
it has six months (unless another period is agreed upon) within which to
evaluate the potential effect of the project upon it and to communicate its
findings to the notifying state (Articles 12 and 13). The notifying state
may not proceed with the implementation of its plans during this period
without the consent of the notified state (Article 14). If the latter state
determines that implementation of the plans would put the notifying
state in violation of Articles 6 (equitable utilization) or 8 (no appreciable
harm), and so informs the notifying state within the 6-month period, Ar-
ticle 17 requires that the states enter into consultations and negotiations
with a view to arriving at an equitable resolution of the matter. Imple-
mentation of the project must be suspended for an additional 6 months if
the notified state so requests, in order to permit meaningful discussions
(Article 17). If, on the other hand, the notifying state does not receive a
“negative” reply within the initial 6-month period, it may go forward with
the implementation of its plans (Article 16).

Of course, it may happen that the state in whose territory the mea-
sures would be implemented (for convenience, the “planning state”) pro-
vides no notification at all. This would presumably be due to a finding by
that state that the planned measures would have no appreciable adverse
effect upon other watercourse states. If another state nonetheless learns
of the plans and wishes information concerning them, it may set in mo-
tion the procedures outlined above by requesting the planning state to
apply the provisions of Article 12 (Article 18, para. 1) — i.e., to determine
whether the plans could have an appreciable adverse effect upon other
watercourse states. If the planning state answers this question in the neg-
ative, but that determination is not accepted by the other state, the states
are required to enter into consultations and negotiations (Article 18, para.
2). Once again, implementation of the plans is to be suspended for 6
months, at the request of the potentially affected state, to allow meaning-
ful talks (Article 18, para. 3). It goes without saying that even if no infor-
mation is provided to other states before the plans are actually imple-
mented, the state permitting the implementation remains bound to
comply with its obligations under Articles 6 and 8.

These articles represent acceptance by the Commission of the princi-
ples of prior notification, consultation and negotiation in relation to new
watercourse uses or modifications of existing ones. While the procedures
they establish are quite general, they provide a framework within which
states sharing international watercourses can develop specific regimes tai-
lored to their particular needs and to the characteristics of the water-
course and the uses being made of it. The articles cover all potentially
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adverse effects of planned measures, including environmental impacts.
The particular obligations of watercourse states in relation to pollution
and environmental protection were the subject of articles proposed by the
special rapporteur in 1988. These articles, and some of the issues they
raise, are the subject of the following section.

IV. ENVIRONMENTAL PROTECTION AND POLLUTION

A. The Articles Proposed by the Special Rapporteur

In 1988, the special rapporteur for international watercourses pro-
posed a set of three draft articles (initially submitted as Articles 16-18%°
on the subtopic of “Environmental protection, pollution and related mat-
ters.” At the rapporteur’s suggestion the Commission focused its discus-
sion upon draft Articles 16 and 17; action on draft Article 18 was post-
poned until the ILC’s next session. The latter article, entitled “Pollution
or environmental emergencies,” will not be discussed further in this pa-
per.?® The Commission ultimately decided to refer draft Articles 16 and
17 to the Drafting Committee. That body attempts to produce formula-
tions of draft articles, on the basis of proposals submitted by the rap-
porteurs, that take into account points of view expressed in the Commis-
sion’s debates. The Committee was unable to take up the two articles at
the 1988 session for lack of time. It will presumably examine them during
the course of the ILC’s 1989 session.

Draft Articles 16 and 17, which would be contained in a separate
chapter, provide as follows:

Article 16 - Pollution of international watercourse[s] [systems] —

1. As used in these draft articles, ‘pollution’ means any physical,
chemical or biological alteration in the composition or quality of the wa-
ters of an international watercourse [system] which results directly or in-
directly from human conduct and which produces effects detrimental to
human health or safety, to the use of the waters for any beneficial pur-
pose or to the conservation or protection of the environment.

2. Watercourse States shall not cause or permit the pollution of an
international watercourse [system] in such a manner or to such an extent
as to cause appreciable harm to other watercourse States or to the ecology

25. These articles will eventually be renumbered to conform to the numerical sequence
of the articles already adopted.

26. The special rapporteur suggested deferring detailed discussion of the article so he
would have an opportunity to incorporate it into a more general article on water-related
hazards and dangers. 1988 ILC Report, supra note 9, at 54. After defining the term “pollu-
tion or environmental emergency,” the draft article requires the state in whose territory
such an incident has occurred to notify immediately all potentially affected watercourse
states and to provide them with all available data and information relevant to the emer-
gency. It further obligates that state to take immediate steps to prevent, neutralize or miti-
gate the danger or damage to other watercourse states resulting from the incident. McCaf-
frey, Fourth Report, supra note 18, at 23.
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of the international watercourse [system].

3. At the request of any watercourse State, the watercourse States
concerned shall consult with a view to preparing and approving lists of
substances or species, the introduction of which into the waters of the
international watercourse [system] is to be prohibited, limited, investi-
gated or monitored, as appropriate.?”

Article 17 - Protection of the environment of international
watercourse[s] [systems] —

1. Watercourse States shall, individually and in co-operation, take all
reasonable measures to protect the environment of an international wa-
tercourse [system], including the ecology of the watercourse and of sur-
rounding areas, from impairment, degradation or destruction, or serious
danger thereof, due to activities within their territories.

2. Watercourse States shall, individually or jointly and on an equita-
ble basis, take all measures necessary, including preventive, corrective
and control measures, to protect the marine environment, including estu-
arine areas and marine life, from any impairment, degradation or destruc-
tion, or serious danger thereof, occasioned through an international wa-
tercourse [system].?®

The three paragraphs forming Article 16 contain a definition of pol-
lution, a core obligation not to cause appreciable pollution harm to other
watercourse states, and a requirement that watercourse states consult, on
request, with a view to agreeing upon lists of substances or species which,
due to their especially dangerous qualities, should be subjected to special
regulation. A summary of the Commission’s discussion of this article is
contained in its report to the General Assembly.?® Only its most contro-
versial aspects will be considered here. Draft Article 17 begins by requir-
ing watercourse states to protect the environment of the watercourse.
This affirmative obligation of protection goes further than the “no appre-
ciable harm” rule of draft Article 16, since it requires the taking of posi-
tive steps; such steps may be necessary even if no pollution harm would
be caused to other states. The obligation is mitigated, however, by the
qualification that a state need only take “all reasonable measures” to pro-
tect the watercourse environment. While such qualifications weaken the
rule to which they pertain and are thus generally undesirable, in this case
the term “reasonable” is intended to reflect the nascent character of the
obligation itself.?® Equivalent language is employed, perhaps for the same
reason, in the environmental provisions of the Law of the Sea Conven-

27. McCaffrey, Fourth Report, supra note 18, at 2; 1988 ILC Report, supra note 9, at
57; supra note 49.

28. McCaffrey, Fourth Report, supra note 18, at 20; 1988 ILC Report, supra note 9, at
69; supra note 61.

29. 1988 ILC Report, supra note 9, at 57-69.

30. See the authorities surveyed in McCaffrey, Fourth Report, supra note 18, at 8-57
(A/CN.4/412/Add.2).
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tion.®* Paragraph 2 of draft Article 17 addresses the increasingly serious
problem of harm to the marine environment resulting from watercourse
pollution. Like paragraph 1, it lays down an affirmative obligation of pro-
tection. In the case of paragraph 2, the duty is based on the Law of the
Sea Convention® and other, regional agreements that proscribe pollution
damage to the marine environment from land-based sources.®® In some
respects this provision seems to go further than paragraph 1, in that it
requires that “all measures necessary” (rather than “all reasonable mea-
sures”) be taken, and specifies that these are to include “preventive, cor-
rective and control measures.” In employing the expression “on an equi-’
table basis,” however, paragraph 2 may seem to be softening the
obligations of watercourse states in the case of actual or threatened harm
to the marine environment. But the expression is used here for a different
purpose, namely, to indicate that while a watercourse state is not interna-
tionally responsible for harm to the marine environment caused by pollu-
tion originating in another state, all states riparian to the watercourse
share an obligation to cooperate with each other in developing and estab-
lishing arrangements designed to avoid such harm. The intent of the pro-
vision is that the costs and other burdens of such arrangements be shared
equitably among the riparian states.

It may be said immediately that paragraph 2 of article 16 provoked a
more lively debate within the Commission than any other paragraph of
either article. This may be because it contains the “hardest” obligation of
any of the five paragraphs. It may also be due in part to questions raised
as to the standard of responsibility the paragraph entails. But it is at
least somewhat ironic that an obligation which is found in numerous trea-
ties, dating from the middle of the last century,** proved more controver-

31. 1982 U.N. Convention on the Law of the Sea on the Protection of Marine Environ-
ment, Art. 194, 11 (1982) (states shall use “the best practicable means at their disposal and
in accordance with their capabilities”) [hereinafter 1982 U.N. Convention on the Law of the
Sea]. Id. at 70.

32. Id. Art. 194(1) & (3)(a) & Art. 207.

33. See, e.g., Convention for Cooperation in the Protection and Development of the
Marine and Coastal Environment of the West and Central African Region, March 23, 1981,
Natural Resources/Water Series No. 13, supra note 13, p. 2; 1974 Convention on the Pre-
vention of Pollution from Land-Based Sources, 13 LL.M. 352 (1974); 1974 Convention on
the Protection of the Marine Environment of the Baltic Sea Area, 13 I.L.M. 546 (1974); 1976
Convention on the Protection of the Mediterranean Sea Against Pollution, 15 L.L.M. 290
(1976); 1978 Kuwait Regional Convention for Cooperation in the Protection of the Marine
Environment from Pollution, 17 I.L.M. 511 (1978).

34. One study identifies 88 different international agreements “containing substantive
provisions concerning pollution of international watercourses.” LAMMERS, supra note 18, at
124. Early agreements containing provisions on water pollution include the 1868 Final Act
of the Delimitation of the International Frontier of the Pyrenees between France and Spain,
sec. I, clause 6, reprinted in Legislative Texts and Treaty Provisions concerning the Utili-
zation of International Rivers for other Purposes than Navigation, 674, 676, U.N. Sales No.
63.V.4 (1963)(Treaty No. 186)[hereinafter Legislative Texts]; see also the following conven-
tions in Legislative Texts: 1887 convention between Switzerland and the Grand Duchy of
Baden and Alsace-Lorraine, art. 10, at 397 (Treaty No. 113); the 1904 Convention between
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sial than one which has been recognized only recently.*®

B. Salient Issues

The Commission’s discussion of Article 16 revealed differences of
views on several important issues,®® three of which will be the focus of
this section: (1) The question whether the draft should contain a strict
obligation concerning transfrontier water pollution harm; (2) the criterion
of “appreciable (pollution) harm;” and (3) the standard of responsibility
for breach of the article. These points, all of which relate to paragraph 2
of Article 16, will be taken up in turn.

1. The Strictness of the Obligation

Most members of the Commission who addressed the issue agreed
that the draft should contain a strict obligation not to cause transfrontier
water pollution harm, along the lines of Article 16, paragraph 2. Some of
these members believed the principle to be so important that it deserved
to be placed in a separate article; in the view of others, the obligation was
sufficiently central to warrant its inclusion in Part II of the draft among
the other general principles.®” Not all members believed that such empha-
sis should be given to prohibiting pollution, however. Thus it was sug-
gested that the obligation not to cause transfrontier water pollution harm
was actually only an aspect of the more fundamental duty to cooperate in
the equitable utilization of international watercourses. According to this
view, international cooperation was the best means of controlling pollu-
tion. It was therefore proposed that paragraph 2 of Article 16 could pro-
vide as follows: “Watercourse States shall co-operate to prevent, reduce

France and Switzerland for the Regulation of Fishing in their Frontier Waters, art. 17, at
701, 706 (Treaty No. 196); the 1906 Agreement between Switzerland and Italy Establishing
Provisions in Respect of Fishing in Frontier Waters, art. 12, at 839, para. 5, (Treaty No.
230); and the 1909 Boundary Waters Treaty between Canada and the United States, art. IV,
at para. 2, 260, 36 Stat. 2448, T.S. 548, 12 Bevans 319, (Treaty No. 79).

35. A number of relatively recent international agreements contain provisions on the
protection of the environment of international watercourses. See, e.g. the 1975 Statute of
the Uruguay River, especially arts. 36, 37 and 41 reprinted in URuGUAY, MINISTERIO DE RE-
LACIONES EXTERIORES, AcTOS INTERNACIONALES URUGUAY-ARGENTINA, 1830-1980, 600-602
(Montevideo, ed. 1981); the Accord de 1977 portant creation de l'organisation pour
I'amenagement et le developpement du bassin de la Riviere Kagera (Burundi, Rwanda,
Tanzania and Uganda), art. 2, para. 1, Natural Resources/Water Series, No. 13, U.N. Doc.
ST/TCD/4, 32 (1987); and the 1978 convention relating to the Status of the River Gambia
(Gambia, Guinea and Senegal), art. 4, Natural Resources/Water Series No. 13, at 39. For a
more general view, see the provisions of the 1982 United Nations Convention on the Law of
the Sea, supra note 31 at 70-73 (arts. 192, 194 and 207). U.N. Sales No. 83.V.5, 70-73
(1983)(Article 207 specifically addresses pollution from land-based sources, “including riv-
ers, estuaries, pipelines and outfall structures”).

36. For a summary of the Commission’s discussion of Article 16, see 1988 ILC Report,
supra note 9, at pp. 57-69.

37. Id. at 61.



1989 THE LAwW oF INTERNATIONAL WATERCOURSES 517

and control pollution of international watercourse[s] [systems].”’®

There is nothing objectionable about such a formulation, as far as it
goes. Indeed, cooperation among all states sharing an international water-
course system is essential not only to the maintenance of acceptable
water quality but also to the smooth functioning of procedural rules and
the very development of the resource.*® The problem is that the proposed
language, by itself, does not go far enough. It is a general principle that
must be implemented through specific obligations. It could therefore
complement, but should not replace, a concrete prohibition of trans-,
frontier pollution harm. “Soft law”*® may be useful for certain purposes,
such as paving the way for the development of new norms.*! But a “soft”
obligation such as the one proposed, standing alone, lacks the “determi-
nacy,”™? or “ability . . . to convey a clear message,”*® necessary for states
to take it seriously, if indeed they are able to ascertain from its text ex-
actly what it requires them to do or refrain from doing. It is a classic
example of a norm “whose substance is so vague, so uncompelling, that
A’s obligation and B’s right all but elude the mind.”** Thus its value as a
deterrant of state caused or permitted transfrontier pollution harm would
be slight. And since it would be difficult to determine whether such a
general obligation had been violated, the proposed provision would pro-
vide only a very slender reed of support for a state claiming to have suf-
fered harm as a result of another state’s breach of an obligation to pre-
vent pollution of an international watercourse. Finally, substituting an
obligation to cooperate in controlling harmful pollution of international
watercourses for a prohibition of such pollution seems out of line with
treaty practice. This is important for the following reasons: Even though
the Commission’s draft on watercourses is foreseen as a ‘“‘framework
agreement,”® one of its chief purposes is to clarify the fundamental obli-

38. Id.

39. See the discussion of the importance of cooperation in the use and development of
international watercourse systems in S. McCaffrey, Third report on the law of the non-
navigational uses of international watercourses 7-34, U.N. Doc. A/CN.4/406 and Corr.1
(1987) [hereinafter McCaffrey, Third Report].

40. See generally Weil, Towards Relative Normativity in International Lauw?, 77
AJ.LL. 413, 414 (1983) (“alongside ‘hard law,” made up of the norms creating precise legal
rights and obligations, the normative system of international law comprises . . . more and
more norms whose substance is so vague, so uncompelling, that A’s obligation and B’s right
all but elude the mind. One does not have to look far for examples of this ‘fragile,’ ‘weak,’ or
‘soft law,’ as it is dubbed at times: . . . a recent Advisory Opinion of the International Court
of Justice includ[ed] obligations ‘to co-operate in good faith’ and ‘to consult together’ among
the ‘legal principles and rules’ governing the relations between an international organization
and a host country.”).

41. See 1988 Annual Meeting of the American Society of International Law (April 20-
23, 1988) to be published in Proceedings of the Society (1988) (remarks of Professor Dupuy
during panel discussion).

42. See Franck, Legitimacy in the International System, 82 A.J.I.L. 705, 713 (1988).

43. Id. at 713.

44. Well, supra note 40, at 414.

45. See, e.g., [1986] 2(2) Y.B. INT'L L. Comm'n 63, 1 242; [1980] 2(1) Y.B. InTL L.
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gations of states with regard to the non-navigational uses of international
watercourses.*®* These obligations may be distilled, in part, from similar
provisions in a wide range of international agreements.*” Many such
agreements, some of which are quite venerable,*® contain prohibitions of
harmful transfrontier water pollution.*® It seems unwise to ignore the les-
sons of this treaty practice, especially in this era of increasing pollution
and environmental problems. Moreover, retreating from a specific obliga-
tion that states have demonstrated a willingness to accept, to a more gen-
eral and vague obligation whose contours are blurred at best, would do
little to promote clarification of the rights and obligations of watercourse
states — one of the chief purposes of the draft. For these reasons, it is
submitted that the first question identified above should be answered in
the affirmative, i.e., the draft should contain a strict obligation concerning
transfrontier water pollution harm, such as that contained in paragraph 2
of draft article 16.

2. The “Appreciable Harm” Criterion

The second issue concerns the criterion of “appreciable (pollution)
harm.” The standard of “appreciable harm” was first considered in rela-
tion to article 8, set out above.®* The Commission accepted the special
rapporteur’s proposals that (a) the purely factual standard of “harm” was
preferable to the legal concept of “injury” because of its greater clarity;
and (b) some qualifier was necessary so that the article would not be in-
terpreted to proscribe all harm, no matter how minor.®* These factors are

Comm’N 161, ¥ 11 (The idea of a “framework agreement” is that “the Commission should
produce a set of articles which would provide a legal framework for the negotiation of trea-
ties to govern the use of water of individual watercourses by the watercourse States.”).

46. [1986] 2(1) Y.B. INT'L L. CoMm’N 94-95 1 32, (“[S)ince political relationships and
disposition to co-opeate among riparian States varied greatly, the general rules included in a
framework agreement should be precise and detailed enough to safeguard the rights of in-
terested parties in the absence of specific agreements.” Summarizing comments made in the
Sixth [Legal] Committee of the General Assembly).

47. L. HeEnkiN, R. PucH, O. ScHACHTER & H. SMIT, INTERNATIONAL Law 87 (2d ed. 1987)
( This is especially true when, as in the case of the non-navigational uses of international
watercourses, the agreements “deal with matters generally regulated by international law,”
as opposed to “treaties which deal with matters which are clearly recognized as within the
discretion of the states . .. .”). See also 1 HACKWORTH, DIGEST OF INTERNATIONAL LAw 17
(1940); and 1 HyDE, INTERNATIONAL LAw 10-11 (2d ed. 1945).

48. See, e.g., agreements cited in supra note 35.

49, See the agreements surveyed in McCaffrey, Fourth Report, supra note 18, at 8-18.

50. See text supra note 12. The adjective “appreciable” is also employed in articles 4
and 5 of the watercourses draft.

51. 1988 ILC Report, supra note 9, at 85. McCaffrey, Second Report, supra note 13,
U.N. Doc. A/CN.4/399/Add.2 at 1-3. Another approach to the problem of formulating a gen-
eral criterion is found in the newly adopted Antarctic Minerals Convention, which employs
the standard of “significant adverse effect.” (“significant adverse effects on air and water
quality”). Convention on the Regulation of Antarctic Mineral Resource Activities, 27 LL.M.
868, 871 (1988)(Art. 4, para. 2 (a)). The Convention also incorporates the expression “dam-
age to the Antarctic environment or dependent or associated ecosystems.” See, e.g., id. at
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recognized in a number of agreements, which employ the expression “ap-
preciable harm” or its linguistic counterpart.®*

Some members of the Commission nevertheless expressed doubts as
to the “appreciable harm” criterion, either because it was too subjective
or on the ground that it was a potential obstacle to industrial develop-
ment. The adjective ‘“substantial” was proposed as being preferable to
“appreciable.” In the end the Commission seemed to agree with the spe-
cial rapporteur that an expression should be employed that provided as
factual and objective a standard as could be formulated in the context of
a framework agreement. Since the criterion of “appreciable harm” has
already been employed in Article 8, it seems likely that the same stan-
dard will be used to measure the permissible limits of transfrontier water
pollution.

3. Standard of Responsibility

The final issue to be discussed here is that of the standard of respon-
sibility for breach of the obligation not to cause appreciable pollution
harm to another watercourse state. The Commission also confronted this
issue with regard to the more general obligation of Article 8. In that case
it was ultimately decided not to address the point in the commentary,*
presumably on the ground that the problem should be dealt with in the
context of the Commission’s work on other topics on its agenda more di-
rectly concerned with issues of responsibility, viz., State Responsibility
and International Liability.>* It is likely that the Commission will follow
the same approach with regard to draft Article 16.°® But because the
ILC’s work on these two topics may never provide a clear answer to the
question of the standard of responsibility in the specific case of trans-
frontier water pollution, brief consideration of the issue here seems
appropriate.

During the Commission’s consideration of draft Article 16, a number
of members addressed the issue of standard of responsibility. As one
might expect, opinion in the Commission was divided between those that
favored a strict standard and those that would apply a more flexible

art. 1 (15), at 869-70.

52. See the agreements cited in 1988 ILC Report, supra note 9, at 86-87.

53. The Commission deleted a paragraph of the draft commentary to Article 8 which
developed the proposition that a breach of that article would engage the international re-
sponsibility of the watercourse state in question, thus in effect deciding not to address the
issue. Provisional Summary Record of the 2092nd Meeting of the International Law Com-
mission, 28 July 1988, U.N. Doc. A/CN.4/SR.2092 at 11 (Oct. 3, 1988).

54. In its discussion of the issue of standard of responsibility in the context of draft
Article 16, para. 2 (prohibition of appreciable pollution harm), the Commission seemed to
agree that the matter was best left to be resolved in the context of its work on the two other
topics. 1988 ILC Report, supra note 9, at 69, para. 168. It is reasonable to infer that this was
also the motivation for not dealing with the issue in the commentary to Article 8, since the
latter was considered after the Commission’s discussion of draft Article 16.

55. See id., and accompanying text.
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test.®® In his report, the special rapporteur had stated that “the obligation
set forth in paragraph 2 [of Article 16] is proposed as one of due diligence
to see that appreciable harm is not caused to other watercourse States or
to the ecology of the international watercourse [system].”®” A number of
members agreed with this approach, noting that since the concept of due
diligence was well rooted both in domestic tort law and in the law of state
responsibility it would be easy for states to apply. Moreover, these mem-
bers believed that it was the appropriate standard in the specific case of
responsibility for transfrontier water pollution harm.

Other members, however, opposed the use of a due diligence test. For
some, it was simply too vague and subjective to serve as a standard of
responsibility. Others maintained that such a criterion could place,

[tjoo heavy a burden on the victim State since only the source State
would have access to the means of proving whether or not it had exer-
cised due diligence to prevent appreciable harm from being caused to
another watercourse State. It was suggested in this connection that
the burden of proving due diligence should be placed on the source
State."®

Some members went so far as to label the due diligence standard “dan-
gerous” on the ground that “it made responsibility rest on wrongfulness

_rather than on risk and that States would be tempted to evade responsi-
bility simply by trying to prove that they had complied with their obliga-
tion of due diligence.”®® According to this view, responsibility for breach
of paragraph 2 should be strict. These members went on to urge that, in
any event, the question of responsibility should be tackled within the
framework of the International Liability topic rather than that of Inter-
national Watercourses.

This tendency to treat the standard-of-responsibility question as
such a hot potato is unfortunate, even if it is understandable. It is unfor-
tunate because it leaves an important question in this field unanswered,
robbing the “no harm” rule of much of its “determinacy” and thus under-
mining its “legitimacy.”® For in an actual case, whether the injured state
will be legally entitled to relief will often come down to how the responsi-
bility of the source state must be established. If the standard is a strict
one, responsibility is established by showing appreciable harm that re-
sulted from, e.g., pollution emanating from the source state. If a lower
standard is applied, there may be no final determination of responsibility
as a practical matter, in the absence of agreed dispute settlement machin-
ery, especially if the burden of proof rests entirely upon the victim state.

56. See 1988 ILC Report, supra note 9, at 64-66.

57. McCaffrey, Fourth Report, supra note 18.

58. 1988 ILC Report, supra note 9, at 66.

59. Id.

60. As explained by Professor Franck, the “legitimacy” of a rule of international law is
largely dependent upon its “determinacy,” or the clarity of the obligation it creates. Franck,
supra note 42, at 713. See text at supra note 39. -
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Instead, the question will be left to be resolved, as so many are, through
negotiations between the governments concerned. And since it will be
very difficult for the victim state to prove, e.g., that the source state failed
to comply with its obligation of due diligence, the outcome for it will
probably be less than satisfactory. This situation would be ameliorated,
but not eliminated, if the burden of proving due diligence shifted to the
source state upon a prima facie showing by the victim state of harm
caused by water pollution emanating from the former state.®!

Side-stepping the standard-of-responsibility question is, however, un-,
derstandable in the context of the ILC’s program of work as a whole. The
very fact that it is a pivotal issue means that much time and energy
would have to be expended before it was resolved; even then, the likeli-
hood is that the “resolution,” like most compromises, would not be defini-
tive. The question is, then, whether the resources that would have to be
dedicated to the effort would be worth an end result that would likely be
inconclusive. Two considerations suggest a negative answer to this ques-
tion: first, taking on this issue could prevent the Commission from attain-
ing its objective of completing the provisional adoption of the entire wa-
tercourses draft by 1991;% and second, examining this issue in the context
of watercourses, at the same time it is being studied in the context of two
other topics, would entail an undesirable duplication of effort. All things
considered, therefore, it may be advisable for this issue to be left to river
basin states to be resolved in specific agreements. As a practical matter,
however, the states concerned may be unable to reach agreement on the
question or simply may not address it. The remainder of this section
therefore considers the standard that would apply under rules of general
international law.

In the absence of any agreement on the standard of responsibility,
the question would be governed by general rules of state responsibility or
possibly, where “ultrahazardous activities” are involved, the regime being
developed by the Commission in its work on International Liability.®® In
the ordinary case of transfrontier water pollution, a breach of paragraph 2
of draft Article 16 (or, more generally, Article 8) would engage the inter-
national responsibility of the source state. In requiring watercourse states
not to cause appreciable pollution harm to other watercourse states, para-
graph 2 lays down an “obligation of result” in the sense of Article 21%

61. This technique was suggested by some members of the Commission. See text at
supra note 54.

62. 1988 ILC Report, supra note 9, at 281.

63. See generally Magraw, supra note 5.

64. Article 21 provides as follows:
Article 21. Breach of an international obligation requiring the achievement of a
specified result:
1. There is a breach by a State of an international obligation requiring it to
achieve, by means of its own choice, a specified result if, by the conduct
adopted, the State does not achieve the result required of it by that obligation.
2. When the conduct of the State has created a situation not in conformity
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and, in particular, Article 23% of the ILC’s articles on State Responsibil-
ity. Article 23 provides as follows:

Article 23 - Breach of an international obligation to prevent a given
event —

When the result required of a State by an international obligation is
the prevention, by means of its own choice, of the occurrence of a given
event, there is a breach of that obligation only if, by the conduct adopted,
the State does not achieve that result.%®

Both Article 8 and paragraph 2 of draft Article 16 require water-
course states to prevent a given event, namely, appreciable harm in an-
other watercourse state. Whether there had been a breach of those provi-
sions would therefore be determined by applying Article 23. If, by
whatever means it chooses, the state fails to prevent the occurrence of
appreciable (pollution) harm to another watercourse state, it will have
breached the two articles. The Commission’s commentary to Article 23
states that it even applies to “cases where the result aimed at by the
obligation is the prevention by the State of an event caused by factors in
which it plays no part [such as] ensur[ing] the result of preventing indi-
viduals or third parties from committing certain acts, or of preventing
disasters, whether naturally or artificially caused (such as flooding or pol-
lution), from taking place.”®’

This sounds very much like strict responsibility. Indeed, although
opinion is not uniform, the prevailing view today would seem to be that
there is no general requirement of international law that a state be at
“fault” — in the sense of culpable negligence (culpa) or malicious intent
(dolus) — in order to be internationally responsible.®® Under this “objec-

with the result required of it by an international obligation, but the obligation
allows that this or an equivalent result may nevertheless be achieved by subse-
quent conduct of the State, there is a breach of the obligation only if the State
also fails by its subsequent conduct to achieve the result required of it by that
obligation.

[1977] 2(2) Y.B. INT’L L. CoMM’N at 18-19.

65. {1978} 2(2) Y.B. Int’l L. Comm’n at 81.

66. Id.

67. Id. at 82. Article 21, on the other hand, covers obligations “requiring a result in
whose achievement or non-achievement only action by the State is involved.”

68. See, e.g., 1. Brownlie, Principles of Public International Law 436-441 (3d ed. 1979),
canvassing the authorities: “It is believed that the practice of states and the jurisprudence
of arbitral tribunals and the International Court have followed the theory of objective re-
sponsibility as a general principle (which may be modified or excluded in certain
cases). . . . A considerable number of writers support this point of view, either explicitly, or
implicitly. . . .” Similarly, according to Starke, international law does not contain “a gen-
eral floating requirement of malice or culpable negligence as a condition of responsibility.”
Starke, Imputability in International Delinquencies, 19 Brit. Y.B. InT'L L. 114, 115 (1938).
See also Sohn and Baxter, Convention on the International Responsibility of States for
Injuries to Aliens (Final Draft with Explanatory Notes), reprinted in RECENT CobIFICA-
TION OF THE LAw OF STATE RESPONSIBILITY FOR INJURY TO ALIENS 135, 169 (Garcia-Amador,
Sohn & Baxter eds. 1974). See generally the survey of “doctrine” concerning the “fault
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tive theory” of responsibility, it is the content of the obligation itself (in
the ILC’s parlance, the “primary rule”)®® that is crucial. Where the obli-
gation requires the state to prevent the occurrence of a given event (such
as pollution harm), no amount of diligence will eliminate responsibility if
the event occurs.” On the other hand, if the obligation merely requires
the state to exercise due diligence to prevent the occurrence of the event,
the occurrence of the event will not give rise to responsibility if due dili-
gence has been exercised.

As presently worded, Article 8 and paragraph 2 of draft Article 16
contain no due diligence requirement. Without any contrary indication in
the commentary to those provisions, they would presumably be inter-
preted as falling under Article 23 of the State Responsibility draft, with
the consequences described above. This would leave no room for a source
state to claim that it had made its best efforts, or had used the best avail-
able technology, to prevent extraterritorial pollution harm. While this re-
sult might seem rather harsh (and possibly out of line with the reality of
state practice),” Article 23’s strictness could be mitigated, in appropriate
cases, in two ways. The first has to do with what the ILC has termed
“circumstances precluding wrongfulness.” In all cases governed by the
law of State Responsibility under the Commission’s draft, certain circum-
stances may operate to preclude what the ILC terms the “wrongfulness,”
or unlawfulness, of the conduct in question. “The circumstances usually
. considered to have this effect are consent, countermeasures in respect of
an internationally wrongful act, force majeure and fortuitous event, dis-
tress, state of emergency [necessity] and self-defence.””? If one of these

theory” and the “objective theory” of international responsibility in “Force majeure” and
“fortuitous event” as circumstances precluding wrongfulness: Survey of State practice, in-
ternational judicial decisions and doctrine, study prepared by the U.N. Secretariat, U.N.
Doc. A/CN.4/315, reprinted in [1978] 2(2) Y.B. INT'L L. Comm'~n 61, 188 (1978).
69. The Commission decided in 1970 that, in order to enable it to make progress on the
State Responsibility draft, it would not undertake to define
[t]he rules of international law which . . . impose particular obligations on
States, and which may, in a certain sense, be termed ‘primary,’ as opposed to
the other rules — precisely those covering the field of responsibility — which
may be termed ‘secondary,” inasmuch as they are concerned with determining
the consequences of failure to fulfil obligations established by the primary
rules.
[1970] 2(2) Y.B. InT'L L. Comm’N 179, Using this terminology, the “secondary rules” of in-
ternational responsibility contain no “fault” requirement; fault may, however, be required
by a specific “primary’” rule. To this effect see, e.g., L. HENKIN, supra note 47, at 528-529;
and B. SMITH, STATE RESPONSIBILITY AND THE MARINE ENVIRONMENT 16-17 (1988).
70. See the passage of the commentary to article 23, quoted in text at supra note 67.
71. See LAMMERS, supra note 18, at 349, noting that if source states take the best prac-
ticable measures to abate pollution, “victim States do not appear to be much inclined to
hold those States internationally responsible, demanding either the immediate effective ter-
mination of the causing of substantial harm or compensation for the harm caused or both.”
(emphasis in original).
72. {1979] 2(2) Y.B. InT’L L. CoMM’N 106 (commentary to Chapter V of the articles on
State Responsibility).
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circumstances were present, the conduct of the State of origin could not
be characterized as “wrongful;”’ the State would thus not be in breach of
the relevant obligation (e.g., draft Article 16(2)). For example, under Arti-
cle 33, “State of Necessity,” a state would not be in breach of draft Arti-
cle 16 if it could show that its “sole means of safeguarding an essential
interest threatened by a grave and imminent peril is to adopt conduct not
in conformity with what is required of it by [Article 16].”7®* While this
kind of situation is certainly not a common one, the availability of excul-
pating circumstances such as a state of necessity provide potential escape
routes for polluting states; if the “primary rule” requires strict preven-
tion, source states can be expected to look closely to see whether one of
these circumstances might be present.™

The second way in which Article 23’s strictness might be mitigated
has to do with the consequences that would ensue from the international
responsibility of the source state. In the words of Jimenez de Arechaga,
“a State discharges the responsibility incumbent upon it for breach of an
international obligation by making reparation for the injury caused. . ..
The forms of reparation may consist in restitution, indemnity or satisfac-
tion,””® indemnity being “the most usual form.””® It has long been recog-
nized that the amount of indemnity, or compensation, may in appropriate
cases be determined by taking into account the degree of “blameworthi-
ness” of the state’s conduct.”” That is, even if the standard of responsibil-
ity is strict under the applicable primary rule, its effect may be softened
by a reduction in the monetary extent of responsibility where the source
state’s conduct was not particularly “blameworthy.” Thus, a source state
might be found to have breached draft Article 16 but, because the harm
occurred notwithstanding its proper use of the best available technology,
the amount of compensation owing to the injured state might be miti-
gated. Such a reduction in the extent of responsibility may well be viewed
as being inconsistent not only with the “Polluter Pays Principle,”””® but

73. [1980] 2(2) Y.B. InT’L L. CoMmm’n 34.

74. It must be noted, however, that even if there is an applicable circumstance preclud-
ing wrongfulness, the Commission does not exclude the possibility that compensation might
be payable. Article 35 of the State Responsibility draft provides that “Preclusion of the
wrongfulness of an act of a State . . . does not prejudge any question that may arise in
regard to compensation for damage caused by that act.” [1980] 2(2) Y.B. INT’L L. Comm’N
61.

75. de Arechaga, International Law in the Past Third of a Century, 159 Recueil des
Cours 285 (1978-I). See also The Chorzow Factory Case (Ger. v. Pol.), 1927 P.C.LJ., Ser. A,
No. 9, at 21 (the leading judicial decision on the point).

76. The Chorzow Factory Case, 1927 P.C.I.J., Ser. A, No. 17, at 27.

77. In the 1872 Alabama arbitration, Great Britain took the position, which the United
States did not dispute, that the amount of compensation should be in proportion “not only
to the loss incurred as a consequence of a wrong (act or omission), but also to the gravity of
the wrong itself.” The Alabama Claims Arbitration (U.S. v. UK.), Moore, 1 Arbitrations
495, at 623 (1898). See also SCHWARZENBERGER, INTERNATIONAL Law 661 (3d ed. 1957). See
generally the authorities surveyed in B. SMITH, supra note 69, at 58.

78. This Principle is contained in the Annex to Recommendation C(72)128, adopted by
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more fundamentally with the concept that one conducting an activity
should be responsible for any harm it causes.” Yet the fact remains that
relative culpability has been considered by international tribunals in as-
sessing damages®® and, in the specific context of water pollution, injured
states have shown a willingness to allow source states some flexibility
where the latter are taking all reasonable steps to terminate the harmful
water pollution.®

While these considerations could introduce a small measure of flexi-
bility into what would otherwise appear to be a rather strict regime, they
are not likely to provide much comfort to source states inasmuch as they
go only to the extent, not the existence of responsibility. Thus, there is all
the more reason for states sharing international watercourses to enter
into specific agreements that take into account the characteristics of the
watercourse, the types and extent of its uses by the respective states, and
any special circumstances such as the levels of development of the states
concerned.

V. ConNcLusioN

The recent strides made by the International Law Commission in its
work on International Watercourses pave the way for completion of the
draft in the near future. Important issues remain to be addressed, how-
ever. The Commission will resolve some of these when it adopts articles
on environmental protection and pollution. It is uncertain at this stage of
the work on Watercourses whether that draft will deal with the issue of
standard of responsibility. The Commission may wish to revisit this issue
prior to completing the provisional adoption of the draft as a whole or
when giving the articles a “second reading.”®* A model that the Commis-
sion might consider is provided by the 1982 United Nations Convention

the Council of the Organization for Economic Cooperation and Development (OECD) on 26
May 1972, reprinted in OECD, OECD and the Environment at 23, 24 (1986).

79. This idea is implicit in the maxim, sic utere tuo ut alienum non laedas, which was
in turn stated by the Commission to be the basis of the rule expressed in Article 8 of the
Watercourses draft. 1988 ILC Report, supra note 9, at 83. It is also expressed in Principle
21 of the Stockholm Declaration on the Human Environment, which provides in pertinent
part that “States have . . . the responsibility to ensure that activities within their jurisdic-
tion or control do not cause damage to the environment of other States or of areas beyond
the limits of national jurisdiction.” Report of the United Nations Conference on the
Human Environment, U.N. Pub., Sales No. E.73.IL.A.14, at 325. See supra note 15.

80. See the decisions collected in B. SMITH, supra note 69, at 58.

81. See, e.g., the finding of Professor Lammers quoted in supra note 18.

82. When the Commission completes work on a draft, it is provisionally adopted and
sent to the General Assembly and to governments for their comments. The Commission
then gives the articles a “second reading” on the basis of governmental observations and the
special rapporteur’s recommendations in response thereto. When the Commission has
adopted a final draft, it is submitted to the General Assembly with a recommendation con-
cerning further action (e.g., that a conference be convoked to conclude a convention on the
basis of the Commission’s draft). See ILC Statute, supra note 1, Art. 16, paras. (g)-(§); and
THE WORK OF THE INTERNATIONAL LAw CoMMISSION, supra note 1, at 14.
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on the Law of the Sea. Article 94 of the Convention measures the per-
formance of a flag state by whether it conforms to “generally accepted
international regulations procedures and practices.”®® The recently re-
vised Restatement of U.S. Foreign Relations Law generalizes this stan-
dard and applies it to a source state’s obligation to take measures to pre-
vent extraterritorial environmental harm. Thus, under section 601 of the
Restatement:

(1) A state is obligated to take such measures as may be necessary, to
the extent practicable under the circumstances, to ensure that activi-
ties within its jurisdiction or control

(a) conform to generally accepted international rules and standards
for the prevention, reduction, and control of injury to the environ-
ment of another state or of areas beyond the limits of national juris-
diction . . . .*

In the parlance of the Commission’s articles on State Responsibility, this
section expresses the obligation of the source state as one of conduct,®
rather than one of result. This may be the course that would prove most
broadly acceptable to states since “[i]n general, the applicable interna-
tional rules and standards do not hold a state responsible when it has
taken the necessary and practicable measures.”®®

Even if the Commission does not ultimately address the standard of
responsibility for water pollution harm to other states, the draft will still
have made a significant contribution to the development of international
environmental law. As is true of any general codification effort, however,
the real test of its effectiveness will be whether states apply it in concrete
cases.

83. 1982 U.N. Convention on the Law of the Sea, supra note 31, at 32 (art. 94, para. 5).

84. 2 RESTATEMENT (THirD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 601, at
103 (1987) [hereinafter RESTATEMENT].

85. Obligations of conduct are governed by Article 20 of the State Responsibility draft.
That article provides: “There is a breach by a State of an international obligation requiring
it to adopt a particular course of conduct when the conduct of that State is not in conform-
ity with that required of it by that obligation.” [1980] 2(2) Y.B. InT’L L. CoMm’N 32.

86. RESTATEMENT, supra note 84, at 105. While the Restatement provides an interesting
model, it is to be hoped that the Commission’s final product will avoid language such as “to
the extent practicable under the circumstances,” in the interest of establishing an obligation
whose content is clear to both the obligor and the obligee state. Such language could be
considered necessary in relation to an obligation of result, but it does not seem justified
when a mere obligation of conduct is involved.



China’s Tax System: An Evaluation*

JINYAN L1**

Table of Contents

I. THE EvoLutioN oF THE CHINESE TAX SYSTEM ............. 529
II. THE CHINESE TAX SYSTEM .. ... ... ... ... .. 533
A. Turnover Taxes ........ ... .. ... ... 533
1. Product Tax ......... ... ... ... ... .. ... .. ..., 534
2. Value Added Tax.............................. 536
3. Business Tax............ ... .. ... ... .. ... ... 537
4. Salt Tax......... ... ... .. . 538
5. Consolidated Industrial and Commercial Tax. . ... 539
6. Urban Maintenance and Construction Tax ... .... 540
B. Income Taxes .......... ... ... 541
1. Personal Income Taxes......................... 542
a. Individual Income Tax. ................ ... 542
L Employment Income ....... ... ..... 543
ii. =~ Compensation for Personal Services... 543
iil. Interest and Dividends ............ .. 544
iv. Exemptions and Reliefs.............. 544
b. Individual Income Regulatory Tax ......... 544
c. Private  Investors - Individual Income
Regulatory Tax .......................... 546
2. Business Income Taxes ........................ 546
a. Income Taxation of Enterprises with Foreign
Investment . ... .. .. ...... ... .. .. ... ...... 546
i Joint Venture Income Tax ...... ... .. 546
ii.  Foreign Enterprise Income Tax....... 549
ili. Draft Tax Law on Enterprises with
Foreign Investment.................. 550
b. Income Taxation of Domestic Enterprises. .. 551
i State Enterprise Income Tax ... ... .. 551
ii. State Enterprise Income Regulatory
Tax........ ... . . . . . 554

* It is important for the reader to know that most of the references and citations within

the text’s footnotes have been translated from Chinese by the author.

** Li Jinyan has attended the University of International Business and Economics,

Beijing — B.A. Economics; Queen’s University, Kingston, Ontario, Canada — LL.M; Os-
goode Hall Law School, York University, Toronto, Canada — D.Jur.. Ms. Li is a consultant
at the law firm of Stitt, Baker & McKenzie, the Toronto office of Baker & McKenzie. Ms. Li
wishes to thank Professor A.J. Easson of Queen’s University for his reading and comments
on the drafts of this article.

527



528 DEN. J. InT'L L. & PoL’y VoL. 17:3
ili.  Collective Enterprise Income Tax . . ... 555
iv.  Individual Industrial and Commercial
Household Tax ..................... 556
v. Private Enterprise Income Tax .. ... .. 557
C. Agriculture Tax .. ... ... ... .. ... ... ... ... ..... 558
D. Additional Taxation of After-Tax Profits ............ 562
1. Construction Tax.............................. 562
2. State Enterprise Wages Regulatory Tax ....... .. 563
3. State Enterprise Bonus Tax .. .................. 565
4. Collective Enterprise Bonus Tax ... ............. 565
E. Resource Taxes ........ ... ..............cc.cciuo.. 566
1. Resource Tax .............. ... ............... 566
2. Special Tax on Burning Oil . ............... .... 567
F. Local Taxes ............ ... ... .. ... ... . ....cc..... 567
1. Real Estate Tax .. ............................. 568
2. Urban Land Use Tax .......................... 568
3. Farmland Use Tax ............................ 569
4. Vehicle and Vessel Tax ... . ... ... ... ...... .. 569
5. Slaughter Tax................................. 570
6. Stamp Tax ....... ... .. ... ... ... ... ... ... ..., 570
7. Banquet Tax.................. ... ... . ....... 570
8. Market Transaction Tax ....................... 571
9. Livestock Transaction Tax .................... . 571
ITI. AN OVERALL EvALUATION oF THE CHINESE TAX SYSTEM . . ... 571
A. Functions of Taxation in China. .. ... ... ... ......... 571
1. Raising Revenue............................... 572
2.  Regulating the Economy ......... ... ... ...... .. 572
3.  Attracting Foreign Investment .. ...... ... ..... _. 575
B. Equity........... ... . ... 575
1. Vertical Equity. . .............................. 576
2. Horizontal Equity ............ ... ... ... . ..... .. 577
C. Neutrality ....... ... . .. ... .. ... 577
D. Complexity.. ... ... ... . . . . . . . . . ... 578
IV. CoNCLUDING REMARKS .................................. 578

Very little has been written in the West about the Chinese system of
taxation as a whole, even though the appearance of numerous publica-
tions dealing with taxation of foreigners in China reflects the obvious in-
terest of Western writers in this area. Taxation, however, is central to the
current reform of China’s entire economic system and, as such, merits
greater attention. This article attempts to provide a concise overview and
evaluation of the tax system, explaining its evolution, in the hope that
this might stimulate comment and discussion among Western observers.
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1. THe EvorutioN oF THE CHINESE TaAx SysTeEm!

The tax system in China has developed with the evolution of the po-
litical and economic structure of the country. As the latter predetermines
the fiscal structure, the fiscal systems of the various historical periods re-
flect the economic situation and the interests of the governing body. In
the course of several thousands of years of feudal society, the feudal dy-
nasties derived most of their revenue from compulsory levies, land taxes
and various excise taxes on items like salt, tea, liquor and iron. Taxation
of commercial activities was only commenced in the Song Dynasty (960-
1279) when a class of merchants started to appear and commercial trans-
actions became popular.? Direct taxes in the modern sense were first in-
troduced by the Guomindang Government in 1936. By the end of the
Guomindang Era (1912-1949), there existed about eighteen taxes, includ-
ing land tax, contracts tax, income tax, profits tax, inheritance tax, busi-
ness tax, stamp tax and excise taxes®.

The tax system of the Guomindang Government was abolished by
the Communist Government with the promulgation of the “Principal
Rules for Implementation of the National Tax Administration” in Janu-
ary 1950*. The Principal Rules instituted a new unified tax system and
designated the different categories of taxation. Apart from the existing
agriculture tax, fourteen taxes were introduced: the commodity tax, in-
dustrial and commercial tax, salt tax, custom duties, stamp tax, transac-
tion tax, slaughter tax, house property tax, land tax®, special consumption
tax, vehicle and vessel license plate tax, interest income tax, salary or
remuneration tax and inheritance tax. The two last mentioned taxes,
however, were never implemented.

From the beginning, the most important tax was the industrial and
commercial tax which comprised a business income tax and a business
turnover tax imposed on business entities temporary commercial enter-

1. For a more detailed discussion, see A.J. Easson and Li Jinyan, The Evolution of the
Tax System in the People’s Republic of China, 23 Stan. J. INT’L L. 399 (1987); Wanc Kun,
GuoJsia SHUIFA GAILUN (A GENERAL INTRODUCTION OF THE NaTION’s Tax Law) 57-82 (1985)
(Chinese version); LIULONGHENG, ZHONGGUO SHUIFA GAILUN (A GENERAL INTRODUCTION OF
CHINA’s Tax Law) 1-52 (1986) (Chinese version); and ZHA0O WELJIIN & YIN ZHONGXIN, ZHONG-
6uo SHUIWU XUE (CHINESE TaxaTiON) 81-96 (1987) (Chinese version).

2. See generally Zhongguo Caizheng Jinrong Xueyuan Caizheng Jiaoyan Shi (The
Teaching and Research Group of the Finance Department of China’s Fiscal and Financing
Institute), ZHONGGUO CAIZHENG JiaNsHI (A Brier HisTory or CHINA’S FINANCE) 107 (1980)
[hereinafter CA1zHENG SHi}; ZHou Bobi, ZHONGGU CAIZHENG SH1 (CHINA’S FINANCE HiISTORY)
(1981) (Chinese versions); and R. HuaNG, TAXATION AND GOVERNMENTAL FINANCE IN SIX-
TEENTH-CENTURY MING CHINA (1974).

3. Ca1zHENG SHI, supra note 2, at 264.

4. Principal Rules for the Implementation of the National Tax Administration,
adopted by the Government Administration Council on January 27, 1950 [hereinafter
“Principal Rules”].

5. The house property tax and land tax were combined into an Urban Real Estate Tax,
the regulations of which were promulgated in 1951.
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prises and street-traders. A contract tax and a cotton-yarn monopoly
sales tax were introduced soon afterwards. Despite the Korean War, eco-
nomic recovery from the years of the anti-Japanese war and the civil war
was quite rapid and tax revenue doubled in two years. The state sector of
the economy had also commenced to grow and this facilitated the simpli-
fication of the tax system which occurred in 1953. The number of taxes
was reduced to thirteen,® with a number of the specific taxes either disap-
pearing or being merged into a single commodity circulation tax. This
reform was carried much further in 1958, when the number of taxes was
reduced to eleven. The simplification, however, may have been more ap-
parent than real, except from an administrative point of view, since the
new Consolidated Industrial and Commercial Tax,” which replaced four
existing taxes, preserved many of the previous categories and grew in
complexity and multiplicity of rates and schedules.

The chief effect of the consolidation was to bring together a variety
of commodity, excise, sales and turnover taxes, leaving the tax on busi-
ness income as a separate item — the Industrial and Commercial Income
Tax.® Another achievement of the 1958 reform was that a new national
Agriculture Tax was introduced.® A further reform took place in 1973
when the Consolidated Industrial and Commercial Tax was merged with
a few other taxes levied on state enterprises, such as the urban real estate
tax, the vehicle and vessel license plate tax and the slaughter tax, and the
name “Consolidated” was dropped. As a result of the simplification, state
enterprises became liable only to the Industrial and Commercial Tax,
whereas collective enterprises were liable to the Industrial and Commer-
cial Income Tax as well as the Industrial and Commercial Tax.!?

6. The taxes that were reduced were the commodity circulation tax, commodity tax,
industrial and commercial taxes, stamp tax, salt tax, customs duties, livestock transaction
tax, slaughter tax, urban real estate tax, entertainment tax, vehicle and vessel license plate
tax, interest income tax and contracts tax; see L1u, supra note 1, at 11. For a further discus-
sion of the tax system between 1950 and 1956 in China, see GE ZHipa, Guobpu SHIQI DE
ZHoNGGcuo YusuaN {(CHiINa’s BUDGET IN THE TraNsIiTioN PERrIOD) (1957).

7. Consolidated Industrial and Commercial Tax (Draft), adopted by the Standing Com-
mittee of the National People’s Congress on Sept. 11, 1958, promulgated for trial implemen-
tation by the State Council on Sept. 13, 1958.

8. Until 1980, this was the only tax on business profits. Introduced in 1950 as one of
four components of the industrial and commercial taxes, it was imposed upon the income of
all industrial and commercial enterprises operated for profit. Since 1980, new legislation has
been adopted to tax enterprises with foreign investment and various types of domestic
enterprises.

9. Agriculture Tax Regulations of the People’s Republic of China, promulgated by the
96th Session of the Standing Committee of the National People’s Congress on June 3, 1958
fhereinafter Agriculture Tax Law].

10. In 1950, regulations were adopted which exempted most publicly-owned enterprises
from income tax. See Ministry of Finance Notice on Payment of Industrial and Commercial
Tax by Public Enterprises, issued Mar. 17,1950; and article 5 of the Provisional Regulations
on Industrial and Commercial Tax, adopted Jan. 27, 1950. See also H. Chao and Yang
Xiaoping, Private Enterprises in China: the Developing Law of Collective Enterprises, 19
InT’L L. 1215, at 1236 (1985); and GE, supra note 6, at 67.
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That, essentially, was how the Chinese tax system stood at the begin-
ning of 1980. With the launching of the “Four Modernizations” pro-
gramme in 1978, two years after the death of Chairman Mao Zedong and
the end of the “Cultural Revolution”, a new set of economic policies was
adopted by the Chinese Government. The new policy was composed of
two parts: the opening to the outside world and the reforming of the do-
mestic economic system.

The “open to the world” policy called for more international coopera-
tion, and foreign enterprises were invited to invest in China bringing with.
them capital, skills and technology. Fiscally, this had two major implica-
tions. First, if foreigners were to be encouraged to do business in or with
China, they might also be expected to contribute to the Chinese economy
by paying taxes on their profits. Second, if a tax regime for foreign invest-
ment was to be introduced, it was necessary that the system be differenti-
ated from the domestic tax system. These differentiations were necessary
as these investments would not form part of the central economic plan.
The government promised the autonomous management of these foreign
investment enterprises. As a consequence, the first major amendments to
the Chinese tax laws since 1950 were those which concerned foreign busi-
ness and investment in China."

On the domestic scene, the reform was initiated in rural areas in 1979
and expanded to urban areas soon afterwards. The introduction of the
“household responsibility system” in the countryside, leading to the vir-
tual dismantling of the People’s Communes which had been set up in the
1950s, had enormous economic consequences but little impact on the agri-
cultural tax system. As a deliberate policy, agricultural taxes have not
increased in line with production and the main consequence of the rural
economic reform has been an increase in the payment of taxes in cash
rather than in kind.

Reform of domestic industry has been a different matter. The owner-
ship structure of the industrial sector has been changed from the previous
state-owned to a multiple structure of ownership whereby collectively-
owned and privately-owned enterprises coexist with the state enterprises.
State enterprises themselves have been given much more autonomy to
operate as independent economic entities through experimentation with
various responsibility systems. The orthodox central planning of the
economy is being replaced with a state-guided market economy. The fis-
cal reforms have been equally significant. Whereas state enterprises were
formally required to turn in all their profits to the state, experiments
were began as early as 1979 to allow those enterprises to keep part of
their profits to expand production and to issue bonuses and awards to
workers. This experiment proved generally successful, with the growth

11. The Individual Income Tax Law and the Joint Venture Income Tax Law, both of
Dec. 14, 1980 and the Foreign Enterprise Income Tax Law of Dec. 13, 1981. These tax laws
will be discussed further below.



532 DEN. J. INT'L L. & PoL’Y Vor. 17:3

rates of those enterprises chosen for the experiments averaging three to
four times that of the average state enterprises. Based on the experience
drawn from the experiments, a further reform took place in 1983 to make
state enterprises subject to income taxes — a reform which is commonly
referred to in Chinese as li gai shui.

The first stage of li gai shui commenced in 1983 in accordance with
the Provisional Regulations on Levying Income Tax on State Enter-
prises.'? By the end of 1983, over 90 percent of profitable state enterprises
were paying income tax.'® At this stage of li gai shui, state enterprises
were still required to deliver their “extra” after-tax profits to the state.
The purpose of the reform was to give enterprise managers greater inde-
pendence and control over the allocation of funds and with regard to in-
vestment decisions and, by permitting a substantial part of the profit to
be retained, to provide an incentive for greater efficiency and promote
competition between enterprises. There was, however, a major obstacle to
this. Due to the distortions caused by price controls and the unbalanced
allocation of natural resources and capital investment, the level of after-
tax profits among state enterprises does not necessarily reflect the level of
management and productivity. Therefore the second stage of li gai shui
was instituted in October 1984,'* requiring all taxable state enterprises
only to pay income taxes and removing the obligation to deliver profits to
the state. Enterprises were thus permitted to retain all their after-tax
profits. The second stage of li gai shui also implemented a new turnover
tax system which replaced the former Industrial and Commercial Tax
with four new taxes — a product tax, a value-added tax, a business tax
and a salt tax. Regulatory taxes on resources and state enterprise profits
and other taxes were introduced to complete the substitution of tax pay-
ment for profit delivery for state enterprises so that, in the end, taxation
became the primary means by which the state shares in the profits made
by enterprises.!®

The re-birth of collective and private enterprises also necessitated
the introduction of new taxes on business profits generated in these
enterprises.'®

12. Provisional Regulations on Levying Income Tax on State Enterprises, adopted by
the Ministry of Finance on April 29, 1983.

13. Yan Zhensheng, Stage Two of the Substituting Taxation for Profit Delivery for
State Enterprises, Zhengfa Luntan (Political and Legal Forum), 1985, No. 3, 53 (Chinese
version).

14. Pursuant to the Trial Measures concerning Stage Two of the Substitution of Taxa-
tion for Profit Delivery of State Enterprises, adopted by the State Council on Sep. 18, 1984.

15. Subsequently, however, there has been a move to adopt the “contract management
responsibility system,” under which a contract is made by the state with the management to
require the latter to turn over a prescribed amount each year out of profits, thus reintroduc-
ing a form of profit delivery.

16. The Collective Enterprise Income Tax of Oct. 26, 1985, the Urban and Rural Indi-
vidually-Owned Industrial and Commercial Households Income Tax of Jan. 7, 1986, and the
Private Enterprise Income Tax Law of June 25, 1988.
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Consequently, the current tax scene in China bears very little resem-
blance to that which existed at the beginning of 1980. There have been
changes in the Agriculture Tax, especially in the method of payment. An
entirely new system of taxation has been installed to deal with foreign
enterprises and investment. An individual income tax has been intro-
duced for the first time. Commodity and product taxes have been radi-
cally revised. State enterprises now pay tax on their profits instead of
accounting for them to the state. Private and collective enterprises have
been revived and are subject to wholly new taxes. Some new local taxes
have been introduced. Not only has a complete new tax system been cre-
ated but taxation has assumed a new importance: whereas in the period
1958-1978, tax revenue accounted for only 40 percent of state revenue, by
1985 this proportion had risen to approximately 95 percent.'?

II. THE CHINESE TAX STRUCTURE

Currently in China, there are taxes levied on commodities and ser-
vices, taxes imposed upon personal and business income, as well as taxes.
charged by local governments. Several “penalty” taxes are also levied by
the government in order to implement certain state policies, such as the
bonus taxes and construction tax. Each of the main taxes will be briefly
described and commented on in the following section of this paper.

A. Turnover Taxes

Turnover taxes are those taxes levied on the basis of business reve-
nue derived from the sales of products and the provision of services. Ever
since the eighth century B.C., this type of tax has been an important and
reliable source of government revenue in China.'® Before 1984, these taxes
were levied under the Industrial and Commercial Tax Law, the greater
part of which was collected from state enterprises which would eventually
account to the state for their profits in any event. Thus the collection of
the tax really represented little more than a bank transfer from the enter-
prise to the tax office at the time that sales receipts were realized.'®* Nev-
ertheless, turnover taxes were simple to administer and ensured a prompt
and regular cash flow for the exchequer.?® This liquidity advantage has
become far more important with the change from profit delivery to profit
taxation.

Additionally, turnover taxes operate as a form of “buffer” between
the cost of production and the eventual price paid by the consumer. In

17. Cong Shuhai, An Analysis of the Establishment of China’s Tax System, Caijing
Yanjiu (Finance Study), 1986, No. 5, at 26 (Chinese version).

18. Dinc WEN, SHUIsHOU Yu Caiwu SHOUCE (TaxaTioN AND FINANCIAL AFFAIRS HaAND-
BoOK) 30-1 (1987); and Wei Zuhou, A Brjefln__t@uction/of Commodity Tax During the
National Period, Zhongguo Shuiwu, 1988, No. 5, 60 (Chinese versions).

19. G. EckLunD, FINANCING THE CHINESE GOVERNMENT BUDGET 69 (1966).

20. Zhan Wu, Gong Qifang and Chen Deyan, Several Questions on the Reform of the
Taxation System, Renmin Ribao (People’s Daily), March 14, 1984, at 5 (Chinese versions).
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most tax systems it is assumed that the burden of indirect tax will be
shifted forward to the consumer in the form of higher prices. But in
China the majority of prices, especially of goods produced and services
supplied by state enterprises, are regulated by the state. Consequently,
turnover taxes have a greater effect upon the level of profit of the enter-
prise; since, in most cases, the tax cannot be passed forward. It is shifted
back to the supplier.?! Before li gai shui, when enterprise profits accrued
to the state, the precise level of tax was relatively unimportant since the
more tax the state collected on transactions, the less it received in the
form of profit delivery. All this, of course, was changed once enterprises
became responsible for their own profits or losses and private businesses
were allowed to operate.

As will be discussed below, the relationship between taxation and
pricing ensures that turnover taxes have a special role to play in regulat-
ing the economic activities of enterprises in China. Due to irrational pric-
ing, enterprises producing high-priced goods or services will enjoy a
greater after-tax income than those producing low-priced goods and ser-
vices. This unbalanced “sweet and sour” situation became more obvious
when enterprises were required to pay income taxes and were allowed,
subject to certain restrictions, to dispose of their retained earnings. Al-
though pricing policy is being reformed, this will inevitably be a lengthy
process so that, in the meantime, the reform of the turnover tax system is
necessary to regulate the effect upon profits of “irrational” pricing.?* The
new rates of tax have been established by reference to the fixed price and
to the average cost of production, leaving a reasonable margin of profit
for the producing enterprise. Further, by regulating the profitability of
particular types of goods and services, the new taxes may operate as eco-
nomic levers to stimulate the production of those articles which are at
present in short supply. Regulating profitability may also operate to re-
duce production of those articles where the supply is excessive due to
high profit levels.?®

Under the current system, the following turnover taxes are imposed:
1. Product Tax (Chanpin Shui)

The product Tax is imposed on enterprises and individuals engaged

21. For a discussion of the shifting of tax burden in China, see Cao Erdong, A Brief
Discussion of Shifting of Tax Burden, Caijing Yanjiu (Finance Study), 1985, No. 6, 24; and
Xu Jianguo, Whether Shifting of Tax Burden Exists in Socialist Tax System, Zhongguo
Shuiwu (Chinese Taxation), 1987, No. 6, 26 (Chinese versions).

22. The State Council made it clear that changes in turnover taxes were not to involve
any price change, but must be absorbed by the paying enterprise. See State Council Circular
on the Approval and Circulation of Finance Ministry Report on the Second Phase of Substi-
tution of Tax Payment for Profit Delivery in State Enterprises: State Council Bulletin No.
23 of Oct. 10, 1984, at 796.

23. See Dai Yuanchen, Substituting Tax Payments for Profit Delivery is a Decisive
Step in the Economic System Reform, Jingji Yanjiu (Economic Study), Sept. 20, 1984, at

17, (Chinese version).
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in manufacturing taxable industrial products and purchasing taxable ag-
ricultural products, as well as on importers of foreign goods.?* Under the
Product Tax Law, there are 270 taxable items, of which 260 are industrial
products and 10 agricultural, taxable at 26 different tax rates ranging
from 3 percent to 66 percent. Necessities and industrial raw materials are
taxed at lower rates, whereas luxury goods (such as top-grade cigarettes
and electric appliances) are subject to high tax rates. The broad tax base
and multiple rate structure make this tax a useful means for the state to
control the price level of a product and the profit level of a producer by
manipulating the tax rates.

The tax is payable by manufacturers on gross sales revenue when
they sell taxable products to wholesalers or retailers. Products manufac-
tured by an enterprise and used in its continuous production are not
taxed, with the exception of products subject to high tax rates such as
liquor, sugar, leather and silk.?® Purchasers of agricultural products are
liable for the Product Tax on the purchase price when the purchasers are
state or collective enterprises. If such a purchaser is an individual or
other type of entity, it is the seller who is liable to pay the tax.?® A tax-
payer importing taxable goods is subject to the tax, but the tax is nor-
mally paid to Customs upon importation together with import duties.?”

The Product Tax is levied only once on a taxable product, either on
the manufacturer, purchaser or importer. However, the Business Tax may
be levied again on the turnover of these products in the hands of whole-
salers or retailers.

To encourage exports, goods are exempted from the tax if they are
exported directly by manufacturers, or a rebate is given if they are ex-
ported through a foreign trading corporation. Gold and contraceptive
products are also exempted whether they are exported or not. New prod-
ucts listed in the State Plan for trial production, and products which use
waste residue, waste liquid or waste gas, may be granted a reduction of, or
exemption from, the tax for a period of time. Certain products manufac-
tured in minority nationality regions to meet the special needs of the mi-
nority people may also be exempted or receive a reduction of tax where
there is difficulty paying the tax. Reduction or exemption can be granted
in other special circumstances.?®

Since 1984, when the Product Tax was introduced, it has become one
of the most important taxes in China. It provides about 40 percent of the
total tax revenue of the country and 50 percent of the tax payment by

24. Regulations of the People’s Republic of China on Product Tax (Draft), promul-
gated Sept. 18, 1984 by the State Council (hereafter Product Tax Law). The Implementing
Rules for the Regulations of the People’s Republic of China on Product Tax (Draft) were
promulgated Sept. 28, 1984,

25. Id. at art. 3.

26. Id. at art. 4.

27. Id. at art. 5.

28. Id. at art. 7.
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state enterprises to the state.?® More importantly, because of its compre-
hensive tax base and numerous tax rates, this tax is considered to be an
efficient economic regulator used in conjunction with pricing policy to ad-
just the supply and demand of the market.

2. Value Added Tax (Zengzhi Shui)

The Value Added Tax (VAT), a new tax in China,® was introduced
on a trial basis in 1979 in some industrial cities including Shanghai,
Liuzhou and Xian. From July 1, 1982, VAT was experimented with across
the country.®* During this period, VAT applied only to five chosen items
which had been cumulatively taxed under the existing Industrial and
Commercial Tax. Regulations concerning VAT were formally adopted in
19842 in the second phase of Ii gai shui, together with the Product Tax
and Business Tax.

Pursuant to the 1984 VAT Law, the scope of VAT was restricted to
two categories comprising twelve items of industrial products including
machines, machinery and spare parts (covering mechanical equipment for
general and specified use, motor vehicles, motorized ships, bearings and
farm implements), steel products, billet, bicycles, sewing machines, elec-
tric fans, printed and dyed silks and western medicines. These products
were taxed at six different rates ranging from 6 percent (on farm imple-
ments) to 16 percent (on electric fans). Two methods of calculating VAT
liability were adopted: the tax credit method applying to “simply struc-
tured” goods, such as steel products, bicycles, electric fans, printed silk
and western medicines; and the sales subtractive method applying to ma-
chines and machinery products.®®* Deductible items were limited to the
cost of purchase and taxes paid on materials, fuels, power and packaging
materials purchased from outside and used to manufacture the taxable
products.?

29. WaNG, supra note 1, at 98 and DING, supra note 18, at 184.

30. For a discussion of VAT in China, see Li Jinyan, People’s Republic of China: Value
Added Tax, 42 BuLL. INT'L FiscaL DocuMENTATION 17 (1988).

31. This was conducted in accordance with the Provisional Measures on Value Added
Tax, issued by the Ministry of Finance, Cai Shui Zi, No. 343. For further information, see
Guo HongpE, WaNG WENDING AND HAN SHAOCHU, ZENGZHI SHUI GAISHUO (A GENERAL TALK
ON VALUE ADDED Tax) (1984) (Chinese version).

32. Regulations of the People’s Republic of China on Value Added Tax (Draft),
promulgated on Sept. 18, 1984 by the State Council [hereainafter VAT Law]. The Imple-
menting Rules to the Regulations of the People’s Republic of China on Value Added Tax
(Draft) issued on Sept. 28, 1984 by the State Council.

33. For further, see Li, supra note 30, at 19-20; Yan Zengzu, A Talk on VAT Adminis-
tration, Zhongguo Shuiwu, 1986, No. 3, 33 (Chinese version).

34. Arts. 5 and 6 of VAT Law, supra note 32. Capital goods are not deductible because
most capital investment is planned by the state and the government encourages labour-
intensive investment. Moreover, the unbalanced existing capital structure of enterprises
makes it difficult to set a uniform level of depreciation. The purpose of introducing VAT in
China is to eliminate the unfair tax burden caused by cumulative taxation. Capital inputs
are not considered a contributing factor.
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As is well known, a VAT works ideally only if there is a single tax
rate, or at most two rates, a comprehensive tax base, and the tax credit
method is adopted. In China, VAT has been proved to be a superior tax
to the Product Tax for the elimination of cumulative taxation of a prod-
uct, and for the encouragment of enterprises to compete on a fair basis,
whether they are comprehensive or specialized manufacturers. At present,
VAT co-exists with Product Tax due to the particular political and eco-
nomic situation in China. The role of government in direct regulation of
the market through pricing policy and taxation, the traditional use of the
product tax, and the unbalanced development level between regions, in-
dustrial sectors and enterprises make it impossible, for the moment, to
completely substitute VAT for the Product Tax. Moreover, the govern-
ment has used the Product Tax quite efficiently to control and regulate
the supply and demand of the market by increasing or decreasing the tax
rates applicable to specific products. Therefore, in maintaining the regu-
latory function of the Product Tax, efforts have been made to reduce the
unfair tax burden on enterprises by increasing the scope of VAT while at
the same time reducing that of the Product Tax.®® By the end of 1987,
there were 24 categories and some 120 items of industrial products sub-
ject to VAT and taxable at eleven tax rates and the tax credit method
was adopted as the proper way of calculating VAT liabilities.*®* Conse-
quently, although the categories of taxable products were increased by
about ten times, the number of tax rates was merely doubled indicating
the intention of the government to adopt a VAT system which not only
accommodates the existing multi-rate structure of the turnover tax sys-
tem but which is also easily administered and enforced. However, com-
pared to the VAT system adopted in other countries, the Chinese VAT
has too many tax rates and too restricted a scope of taxable products. To
fully take advantage of the tax system, China’s VAT needs to be further
expanded in scope and simplified in rate structure.®

3. Business Tax (Yingye Shui)

The Business Tax was one of the four components of the Industrial
and Commercial Tax of 1950, and was incorporated into the Consolidated

35. The Ministry of Finance made it very clear that products which have been brought
within the scope of VAT shall no longer be taxed under the Product Tax Law. Cai Shui
Zeng Zi, No. 037 (July 13, 1987). See also Cai Shui Zi, No. 026 (Feb. 4, 1986); Cai Shui Zi,
No. 009 (Jan. 27, 1987); Cai Shui Zeng Zi, No. 013 (March 26, 1987).

36. See Certain Regulations on Perfecting the Rules on Value Added Tax Administra-
tion, issued by the Ministry of Finance (March 20, 1987); Cai Shui Zi, No. 042. For an
English translation of the taxable items and applicable rates, see Li, supra note 30 at 22.
See also Ministry of Finance Notice, Cai Shui Zi, No. 242 (October 13, 1987).

37. For further comments on the Chinese VAT, see Li Shengjun, Our Country’s VAT
Needs to be Further Perfected, Zhongguo Shuiwu, 1987, No. 2, 16; Wang Pingwu, To Ac-
tively and Steadily Implement VAT, Zhongguo Shuiwu, 1987, No. 4, 6; Yan, supra note 33
at 33; Chen Jijiang and Lou Jiwei, An Inquiry on the Question of Fully Implementing VAT
System, CamMa0 JiINGJ1 (FINANCE, TRADE AND EcoNoMy), 1987, No. 11, 17 (Chinese versions).
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Industrial and Commercial Tax in 1958, and subsequently the Industrial
and Commercial Tax in 1972. It became a separate tax in 1984 and was
imposed upon individuals and entities which were engaged in commerce,
the supply and sale of commodities, transportation, construction and in-
stallation, financial and insurance services, post and communications,
public utilities, publishing, entertaining, processing and other service in-
dustries.®® Unlike the Product Tax and VAT, the tax rates of Business
Tax are applied in accordance with the type of activity, and not with the
type of product or service. Enterprises providing services closely related
to people’s everyday life, such as retailing, postal services, telecommuni-
cations, public transportation, publishing and entertaining are taxed at
lower rates; whereas those activities which are normally highly profitable
are subject to higher rates, the highest of which being petrol pipe trans-
portation and railway cargo transportation.®®

The Business Tax is levied when a taxpayer receives business income
and is payable on the gross amount of revenue. Wholesale businesses are
taxed at 10 percent on the difference between purchase and sale prices.*°
Since industrial enterprises do not pay this tax, sales income realized by
these enterprises is not taxable under the Business Tax Law, but sales
revenue realized by wholesalers and retailers is taxable and service indus-
tries will be taxed on income derived from using these products. As a
result, double or multiple taxation still exists in the system.

Exemptions are granted to entities selling grains and edible oil at
state-planned prices. Incomes from export sales, agricultural insurance,
medicare, and childcare, are also exempted.*!

4. Salt Tax (Yan Shui)

Salt tax in China is almost as old as the country itself. References to
the first salt tax in China are recorded during the Warring Period (710-
221 BC).*? The salt tax was retained as one of the fourteen taxes intro-
duced in 1950 and regulations on the tax were promulgated in 1984 dur-
ing the second stage of li gai shui.*®* However, the revenue importance of

38. Art. 1 of the Regulations of the People’s Republic of China on Business Tax
(Draft), issued by the State Council on September 18, 1984 [hereinafter Business Tax Law].
The Implementing Rules for the Regulations of the People’s Republic of China on Business
Tax (Draft), promulgated by the Ministry of Finance on September 28, 1984.

39. Business Tax Law, supra note 38, art. 2; Schedule of Taxable Items and Tax Rates
of the Business Tax annexed to the Business Tax Law.

40. Business Tax Law, supra note 38, art. 3(2). The purchase price includes Product
Tax paid on the product.

41. Business Tax Law, supra note 38, art. 6.

42. WaNG, supra note 1 at 138. See also SHAO-KWAN CHEN, THE SYSTEN OF TAXATION IN
CHiNa IN THE Tsing DyNasty, 1644-1911 (1914), reprinted in (1970).

43. Regulations of the People’s Republic of China on Salt Tax (Draft), issued by State
Council on Sept. 18, 1984 [hereinafter Salt Tax Law]; Implementing Rules for the Regula-
tions of the People’s Republic of China on Salt Tax (Draft), adopted by the Ministry of
Finance on Sept. 28, 1984.
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the tax has decreased from 5 percent of total tax revenue in 1950 to 1.2
percent in 1983.4*

The tax is levied upon salt producers, which are mainly state or col-
lective enterprises, and upon salt importers and marketing agencies, on a
per quantum basis.*® The tax rates rage from 40 yuan to 160.80 yuan per
ton depending on the area of production and the quality of salt. It is
exempted on salt for export and reduced for salt used for leather manu-
facturing, soap and animal feed industries, farming, fishing and animal
husbandry.*®

5. Consolidated Industrial and Commercial Tax (Gongshang Tongyi
Shui)*?

When the Consolidated Industrial and Commercial Tax (CICT) Law
was promulgated in 1958, it was made to apply to all enterprises and indi-
viduals, Chinese and foreign alike, which were engaged in the production
of industrial products, the purchasers of agricultural products, the impor-
tation of foreign goods, commercial retailing, communication and trans-
portation, and all other service trades.*®* The 1972 tax reform consolidated
the CICT and three local taxes into the Industrial and Commercial Tax.
Since the Industrial and Commercial Tax was applicable only to domestic
enterprises and individuals, foreign businesses in China continued to be
subject to the CICT Law. The further reform which took place in 1984
likewise did not affect the application of CICT to foreigners.*® This tax
may, however, be repealed in the near future, so that foreign enterprises
will be subject to the turnover taxes applicable to domestic businesses.*®

Altogether, CICT applies to over 100 categories of goods or transac-
tions and prescribes some 42 different rates, ranging from 69 percent on
top-quality cigarettes to 1.5 percent on certain basic necessities. Retail
sales are taxed generally at 3 percent and the provision of services at

44. DiNG, supra note 18 at 70.

45. Salt Tax Law, supra note 43, art. 1.

46. Salt Tax Law, supra note 43, art. 6.

47. See A.J. Easson and Li Jinyan, Taxation of Foreign Business and Investment in
the People’s Republic of China, 7T NW. J. INT’L L. & Bus. 666, 668-9 (Fall-Winter, 1986);
GoNGSHANG ToNGYI SHUI JIANGHUA (A TALK ON THE CONSOLIDATED INDUSTRIAL AND COM-
MERCIAL Tax) (First Department of the General Tax Bureau of the Ministry of Finance, ed.,
Beijing, 1964 Chinese version).

48. Art. 1, Regulations of the Consolidated Industrial and Commercial Tax of the Peo-
ple’s Republic of China (Draft), adopted in principle Sept. 11, 1958 by the 101st Meeting of
the Standing Committee of the National People’s Congress [hereinafter CICT Law]. The
Detailed Rules and Regulations for the CICT Law were adopted by the Ministry of Finance
on Sept. 13, 1958 [hereinafter CICT Rules].

49. It was decided by the Chinese government that to avoid the de-stability of taxation
applying to foreign investors and businesses, the current tax reform should only affect Chi-
nese enterprises. See Decision of the Standing Committee of the National People’s Congress
Authorizing the State Council to Promulgate Tax Reform Regulations issued on Sept. 18,
1984.

50. Renmin Ribao (Haiwai Ban), July 7, 1988 at 3.
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rates between 3 and 7 percent. It is this tax on services which is of pri-
mary interest and concern to foreign businesses.

Exemptions and reductions are specifically granted to enterprises
with foreign investment on the exportation of taxable goods (with the ex-
ception of crude oil, petroleum products and products covered separately
by state regulations) and on importation of raw materials, machinery and
equipment used in the business.®® Further exemptions and reductions are
available to those enterprises operating in the Special Economic Zones
(SEZs), Hainan Province and the Economic and Technological Develop-
ment Zones (EDTZs) established in the 14 Coastal Cities, where special
policies are adopted to offer preferential treatment to foreign
enterprises.5?

6. Urban Maintenance and Construction Tax (Chengshi Weihu Ji-
anshe Shui)

The Urban Maintenance and Construction Tax is a new local tax lev-
ied on taxpayers of Product Tax, VAT and Business Tax for the purposes
of urban maintenance and construction.* Though the tax is not strictly
perceived as a turnover tax, the rate is expressed as a percentage of the
amount of tax payable by enterprises under the Product Tax, VAT or
Business Tax. This is normally 7 percent in cities, 5 percent in county
towns and 1 percent in other areas. The tax is payable at the same time
as the three turnover taxes are paid though revenue from the tax is re-
quired to be used specifically to maintain or construct urban utilities.

This tax has been criticized by some commentators as not equitable

51. See Regulations on the Supervision and Control of and Levying of or Exemption
from Duties and Taxation on Goods Imported or Exported by Chinese-Foreign Equity Joint
Ventures, jointly promulgated by the General Administration of Customs, the Ministry of
Finance and the Ministry of Foreign Economic Relations and Trade on April 30, 1984; Reg-
ulations concerning the Levy and Exemption of Customs Duties and Consolidated Indus-
trial and Commercial Tax on Imports and Exports of Goods for Chinese-foreign Cooperative
Petroleum Exploitation of Offshore Petroleum, promulgated on April 1, 1982 by the General
Administration of Customs and the Ministry of Finance; State Council Regulations Con-
cerning Encouragement of Foreign Investment, promulgated on Oct. 11, 1986.

52. The four Special Economic Zones (SEZs) are Shenzhen, Zhuhai, Shantou (in
Guangdong Province) and Xiamen (in Fujian Province); and the 14 coastal cities are Dalian,
Qinhuangdao, Tianjin, Yantai, Qingdao, Lianyungang, Nantong, Shanghai, Ningbo,
Wenzhou, Fuzhou, Guangzhou, Zhangjiang, and Beihai. The tax incentives in these areas are
granted under the Provisional Regulations on Reduction and Exemption of Enterprise In-
come Tax and the Consolidated Industrial and Commercial Tax for the Special Economic
Zones and the 14 Coastal Cities, promulgated by the State Council on Nov. 15, 1984; Regu-
lations on Encouraging Investment and Development on Hainan Island, adopted by the
State Council on May 4, 1988 [hereinafter Hainan Regs.]; Interim Provisions of the Ministry
of Finance Concerning the Reduction of and Exemption from Enterprise Income Tax and
Consolidated Industrial and Commercial Tax for the Encouragement of Foreign Investment
in the Open Coastal Economic Zones, issued on June 15, 1988.

53. Art. 1 of the Provisional Regulations of the People’s Republic of China on Urban
Maintenance and Construction Tax, promulgated on Feb. 8, 1985 by the State Council.
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because enterprises which are exempted from the Product Tax, VAT or
Business Tax benefit from urban public utilities without contributing to
the fund and enterprises manufacturing heavily taxed products have to
pay more tax than taxpayers paying lower rates of tax even if they do not
benefit from the public utilities at all.®*

B. Income Tax

Historically, income taxes have played a relatively insignificant role
in the public finances of China. At various times over the past fifty years
attempts have been made to levy taxes on income, generally with little
success.®® In 1950, when the new tax system was established, income tax
on business activities formed a part of the industrial and commercial
taxes, although a wages and salaries income tax was also proposed. The
only independent income tax was the Interest Income Tax,® chiefly paya-
ble by former capitalists whose businesses had been transferred to public
ownership in return for bonds. This tax was paid until 1959 when it was
discontinued and interest rates were correspondingly reduced.®”

The present income tax system dates from 1980, with the introduc-
tion of the Joint Venture Income Tax Law and the Individual Income
Tax Law. In 1981, the promulgation of the Foreign Enterprise Income
Tax Law completed the income tax system regarding foreign individuals
and enterprises doing business in China. Between 1983 and June 1988,
four more business income taxes were promulgated which applyied to
state enterprises, collective enterprises, individual households and private
businesses. Another two personal income tax laws were passed in Septem-
ber 1986 and June 1988 which were applicable only to Chinese citizens.
As a consequence, the revenue importance of income taxes has greatly
increased and now constitutes about 40 percent of total tax revenue.

Before discussing the various income taxes, some initial comments
should be made regarding income tax in China. First, the law distin-
guishes between the urban and rural sectors. Income from agriculture is
not treated in the same way as income from other forms of business activ-

54. Guo Hongde, Suggestions on Improving the Principles on Levying the Urban
Maintenance and Construction Tax, Zhongguo Shuiwu, 1986, No. 6, 15 (Chinese version).

55. Although a short-lived progressive personal income tax was imposed as early as 10
A.D., the first income tax in the modern sense was introduced, (without ever being en-
forced), in 1913. In 1936, an income tax law was formally promulgated by the Guomindang
Government. This law was based on the British schedular system and divided income into
three categories: business income, employment income and income from securities and de-
posits. In 1938 and 1943, the Government introduced “excessive income tax during the Anti-
Japanese War Period” to collect revenue for waging the war. See Yang Zukun, Wang Mang
First Introduced Income Tax, Zhongguo Shuiwu, 1988, No. 6, 64; WANG, supra note 1 at
184-5 (Chinese versions).

56. Interim Regulations on Interest Income Tax, issued on Dec. 29, 1950 by the Admin-
istrative Council.

57. See Xu Zenghong, Major Developments of Our Country’s Income Tax System,
Zhongguo Shuiwu, 1987, No. 3, 22 (Chinese version).
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ity. Second, the tax system is essentially a schedular one. Although some
of the taxes are progressive, most income is taxed at a flat rate. There is
no general system of aggregation whereby the eventual tax burden of an
individual is computed by reference to his or her total income. In particu-
lar, a basic distinction is drawn between income from business and in-
come from other sources. Third, different types of business organizations
are subject to different rules based on the ownership of the enterprises.
Finally, an obvious feature of the system is that it is divided into two
parts. Taxes on foreign individuals and businesses are distinct from taxes
on citizens and domestic enterprises. Foreigners and foreign businesses
are generally taxed more favorably when compared to Chinese nationals
and enterprises.

1. Personal Income Taxes

When it was introduced in 1980, the Individual Income Tax Law®®
applied to both foreigners and Chinese citizens, although the main target
was the growing community of foreigners working in China.*® Another
tax, the Individual Income Regulatory Tax®® was introduced in 1986, and
from the beginning of 1987 has applied to Chinese citizens resident in
China. In June 1988 a separate regulatory tax on private investors’ in-
come from private enterprises® was adopted to adjust the income level
between these investors and ordinary wage earners.

(a) Individual Income Tax (Geren Suode Shui)

As a general rule, residents of China are taxed on world income while
non-residents are taxed only on income from sources within China. There
is no precise definition of “residence,” but taxpayers are subject to differ-
ent tax treatment based upon the period of time spent in China. Individ-
uals who stay in China for more than five years are liable for Individual
Income Tax (“IIT”) on their world income with a foreign tax credit avail-

58. Individual Income Tax Law of the People’s Republic of China, adopted by the 3rd
Session of the 5th National People’s Congress on Sept. 10, 1980 [hereinafter IIT Law]; De-
tailed Rules and Regulations for the Implementation of the Individual Income Tax Law of
the People’s Republic of China, approved by State Council on Dec. 10, 1980, promulgated
by Ministry of Finance on Dec. 14, 1980 [hereinafter IIT Regs.].

59. It was estimated at the time that no more than 20 Chinese citizens would initially
have to pay the tax. N.Y. Times, Sept. 3, 1980, at 1. By 1985, it was reported that there were
1,318 in Shanghai alone paying the tax. Wang Xiaochun, Why the Shanghai Tax Bureau’s
1985 Personal Income Tax Receipts Increased Rapidly, Zhongguo Shuiwu, 1985, No. 6 at
15.

60. Provisional Regulations of the Individual Income Regulatory Tax of the People’s
Republic of China, adopted by the State Council on Sept. 25, 1986 [hereinafter IIRT Law];
Detailed Rules and Regulations for Implementing the Provisional Regulations of the Indi-
vidual Income Regulatory Tax of the People’s Republic of China, adopted by Ministry of
Finance on Dec. 10, 1986 [hereinafter IIRT Regs.].

61. The State Council Regulations Concerning the Levy of Individual Income Regula-
tory Tax on Private Investors’ Income from Private Enterprises, adopted by State Council
on June 3, 1988, promulgated on June 25, 1988 [hereinafter Private Investors IIRT Law].
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able for taxes paid in other countries. Individuals who reside in China for
a year or more, but less than five years, are taxable on foreign-source in-
come only to the extent that it is remitted to China. In practice, however,
foreigners working in China for non-Chinese enterprises who do not in-
tend to become permanent residents in China are not taxed on foreign
source income at all.®? Individuals residing in China for less than a year
are taxed only on income gained within China.®® The regulations further
provide that remuneration paid by employers outside China for individu-
als whose continuous or cumulative residence in China does not exceed 90
days in a calendar year is exempted.® Individuals not resident in China
at all are taxed on the total amount of their income obtained from per-
sonal services, royalties, rental income, and upon interest and dividends
received from Chinese sources.

Taxable income under the IIT is divided into six categories: wages
and salaries; compensation for personal services; royalties; interest, divi-
dends and extra dividends; income from the lease of property; and other
kinds of income specified as taxable by the Ministry of Finance.

(i) Employment Income

Only income from wages and salaries is taxed at progressive rates. A
monthly deduction of 800 yuan is allowed with the excess taxed at rates
rising from five percent to forty-five percent, the top rate being payable
on earnings in excess of 12,000 yuan per month. From August 1, 1987, the
tax on wages and salaries of foreign personnel working for non-Chinese
enterprises in China was reduced by half.¢®

(ii) Compensation for Personal Services

This type of income includes compensation received for providing
personal services, such as designing, installation, drafting, medical prac-
tice, law practice, accounting, consulting, lecturing, news reporting,
broadcasting and entertaining.®® It is taxed at a flat rate of 20 percent. A
deduction is allowed for expenses of 800 yuan if the amount received in a
single payment for a piece of work is less than 4,000 yuan For payments
of 4,000 yuan or more, a deduction of twenty percent is allowed.®” The
remainder is taxed at twenty percent. Rents and royalties received by a

62. Notice of the General Tax Bureau of the Ministry of Finance, Cai Shui Zi, No. 62
(March 7, 1983).

63. This includes income from work and personal services performed in China and divi-
dends, royalties and interest from Chinese sources, whether or not the place of payment is
in China. IIT Regs., supra note 58, art. 5.

64. Art. 5 of IIT Regs. as amended by Ministry of Finance (Feb. 13, 1988).

65. Interim Provisions of the State Council of the People’s Republic of China Concern-
ing the Reduction of Individual Income Tax on the Income from Wages and Salaries De-
rived by Foreign Personnel Working in China, issued on Aug. 8, 1987.

66. IIT Regs., supra note 58, art. 4(2).

67. IIT Law, supra note 58, art. 5(2).
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non-resident are taxable in full without any deduction.

(iii) Interest and Dividends

Income from interest, dividends and extra dividends is taxed at a flat
rate of twenty percent without deduction.®®

(iv) Exemptions and Reliefs

Certain categories of income are exempted from tax, notably: prizes
and awards for scientific, technological or cultural achieveraents, interest
from deposits in state banks, welfare benefits, certain pensions or sever-
ance pay, and salaries of foreign diplomatic and consular officials.®®

(b) Individual Income Regulatory Tax (Geren Shouru Tiaojie Shui)

When the IIT Law was introduced in 1980, it was intended primarily
to satisfy the needs of the “open” policy and was designed mainly to tax
foreigners living and working in China. Within a few years of the eco-
nomic reform it became apparent, however, that an appreciable number
of Chinese citizens were receiving substantial incomes without paying tax.
Basic exemption limits, which appeared to be quite reasonable for foreign
executives having to live in scarce and expensive apartments or in hotels,
were nevertheless many times higher than the average Chinese wage or
salary. The large difference between average incomes and the incomes of
this newly emerging wealthy class necessitated regulation, and a new per-
sonal tax was thus introduced in September 1986.7°

The Individual Income Regulatory Tax (IIRT) applies to Chinese cit-
izens who have a residence in China” and obtain personal income.?® It
differs from the IIT Law in two important respects: tax rates are more
steeply progressive and there is some aggregation of the different catego-
ries of income.

68. IIT Law, supra note 58, art. 3(2).

69. Id. at art. 4. For further discussion, see O.E. Bell, People’s Republic of China —
Personal Income Tax, 11 Ga. J. INT'L & Comp. L. 373 (1981); Easson and Li, supra note 47,
at 683-92; M.H. Byres and A. Shum, Individual Income Tax in the PRC, Tax PLaAN. INT'L
Rev., 16 (March 1986); R.D. Pomp, T.A. Gelatt and S.S. Surrey, The Evolving Tax System
of the PRC, 16 Tex INT’L L.J. 11 (1981); and Wang Desheng, A General Talk on Our Coun-
try’s Individual Income Tax System, Fazu1 JiansH1 (LEcAL CoNsTRuCTION), No. 3, at 54
(1987) (Chinese version).

70. See Li Jinyan, People’s Republic of China: The New Regulatory Tax on Individual
Income, 41 BurL. For INT'L FiscaL DocuMeENTATION 167, 168 (1987); Editorial Notes in
Zhongguo Fazhi Bao (Chinese Jurisprudence Newspaper), Dec. 12, 1986 (Chinese version).

71. “Chinese citizens who have a residence in China” is defined as a Chinese citizen
who has Chinese nationality, a household registration and actually stays in China. See 1IRT
Regs., supra note 60, art. 2.

72. IIRT Law, supra note 60, art. 2.
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(i) Taxable Income

The IIRT adds a new category of taxable income, namely “income
from contractual and sub-contractual fees.”’® These fees are earned by
individuals who contract with a state enterprise, a collective enterprise or
a joint enterprise to manage the business, or some part of the business,
and to be responsible for the profit or loss thereof.™ Additionally, the
IIRT has two categories of “royalty” income; income from transferring
patent rights and providing non-patented technology, and income from
writing and translating.”™

(ii) Tax Rates

Unlike the IIT Law, the IIRT Law provides for a measure of aggrega-
tion of the various types of income. The two types of royalty income are
taxed at a flat rate of 20 percent, after an expense deduction similar to
that under the IIT Law.’® Dividend and interest income is taxed at
twenty percent on the gross amount received. However, employment in-
come, income from contractual fees, remuneration for personal services
and rental income are aggregated monthly and are taxed under an elabo-
rate progressive rate schedule.” Tax becomes payable, at a rate of twenty
percent, when the individual’s monthly income exceeds four times the
“basic regional taxable amount”?® and increases to a rate of sixty percent
on the excess above eight times that amount. Consequently, the effective
rate varies from region to region.”™ The overall effect is that a Chinese
citizen living in Beijing will pay the highest rate of sixty percent, on in-
come in excess of 800 yuan per month, whereas this amount is the same
as that at which a foreigner begins to pay the lowest, 2.5 percent, rate
under the IIT Law. As with the IIT Law, a number of categories of in-
come are exempted.

The introduction of the IIRT Law has led to a considerable increase
in the number of Chinese citizens, particularly artists, athletes, writers,
business managers, and scientists, who are liable to pay personal income
tax and to a great increase in the tax burden upon those who already
were paying IIT. In Shanghai, for instance, there were 300,000 individuals

73. Id. at, art. 3(ii).

74. IIRT Regs., supra note 60, art. 4(ii).

75. IIRT Law, supra note 60, art. 3(v) and (vi).

76. Id. at, art. 7(i).

77. Id. at, art. 5.

78. The “basic regional taxable amount” (“BRTA”) ranges from 100 to 115 yuan. The
starting point for tax is consequently 400 yuan, or 460 yuan in regions with the highest
BRTA.

79. The BRTA is determined by reference to wages and price levels in the different
regions. It appears to have a built-in incentive to encourage workers to go to the remote
regions. The BRTA tax is heaviest in the capital, Beijing, and least heavy in areas such as
Tibet and Xinjiang. See L1, supra note 70, at 169.
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who paid IIRT in the 1987 taxation year.?°

(¢) Private Investors Individual Income Regulatory Tax (Siying
Qiye Touzizhe Geren Shouru Tiaojie Shui)

This tax was introduced in June 1988 together with the Private En-
terprise Income Tax.®! Individual investors in private enterprises are lia-
ble to IIRT on their wages or salaries paid by the enterprises. If the pri-
vate enterprise distributes income to its investors out of its after-tax
profits, the investors are taxed under the Private Investors IIRT Law.
The enterprise is required, however, to put aside not less than 50 percent
of its retained earnings in a production development fund. The investor is
exempted from tax on his reinvestment in the production development
fund. He must, however, pay the tax at 40 on the amount distributed to
him for personal consumption. Where the investor takes funds out of the
production development fund, or gets funds by disposing of enterprise
business assets for personal consumption purposes, he will also be liable
for the regulatory tax at 40 percent of the amount.??

2. Business Income Taxes

In contrast to personal income taxes, there are six or seven separate
taxes imposed upon business income, depending on the type of business
entity being taxed. Two of these taxes are levied on enterprises with for-
eign investment, and the rest are imposed on domestic enterprises.

(a) Income Taxes on Enterprises with Foreign Investment

(i) Joint Venture Income Tax (Heying Qiye Suode Shui)

A foreign company intending to do business in China must choose
between establishing a “branch”®® operation, or forming a subsidiary by
setting up a joint venture with one or more Chinese co-venturers or incor-
porating a wholly foreign-owned enterprise.®* A distinction is commonly
drawn between equity joint ventures®® and cooperative joint ventures.

80. Renmin Ribao, Jan. 15, 1988, at 1 (Chinese version).

81. Provisional Regulations of the People’s Republic of China on Private Enterprise
Income Tax, adopted June 3, 1988 and promulgated June 25, 1988 by the State Council
[hereinafter PEIT Law].

82. Private Investors IIRT Law, supra note 61, art. 3. See Li Jinyan, People’s Republic
of China: Taxation of Private Business and Private Investors, 42 BuLL. FOrR INT’L FiscaL
DOCUMENTATION, 415, 417-8 (1988).

83. Generally, it is not possible for a foreign enterprise to establish a branch plant oper-
ation. But it may open a representative office which is permitted to transact business in a
limited way. In addition, a contractual joint venture is treated in a manner similar to that of
a branch.

84. Under the Law on Enterprises Operated Exclusively with Foreign Capital, adopted
April 12, 1986.

85. An equity joint venture can be established in accordance with the Law on Joint
Ventures Using Chinese and Foreign Investment, adopted by the 2nd Session of the 5th
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Prior to 1988, a cooperative joint venture created no separate legal entity
and the relationship of the parties resembled that of a partnership. All
this has been changed since the promulgation of the Cooperative Joint
Venture Law in April, 1988.5¢ Under this law, a cooperative joint venture
can choose whether to take the form of a partnership or that of a Chinese
legal person. Under the existing tax system, a cooperative joint venture is
normally not regarded as a taxable person, the profit of the venture is
divided among the participants in accordance with the contractual stipu-
lation and is taxed in the hands of the participants. Thus, the Chinese
party may pay the State Enterprise Income Tax or Collective Enterprise
Income Tax while the foreign party pays the Foreign Enterprise Income
Tax.®

By contrast, an equity joint venture is a separate legal person, incor-
porated under Chinese law and taxed under a separate tax statute.®® The
Joint Venture Income Tax (JVIT) is levied on income of Chinese-foreign
joint ventures from production, business and other sources, including the
income from branches inside and outside China.®® Taxable income is de-
fined as ‘“the excess of gross income in a tax year over its deductible costs,
expenses and losses”.?® Tax is charged at a flat rate of 30 percent, in addi-

National People’s Congress on July 8, 1979 [hereinafter JV Law]; and the Detailed Rules
and Regulations for the Implementation of the Law on Joint Ventures Using Chinese and
Foreign Investment, adopted by the State Council on September 21, 1983.

86. Law of the People’s Republic of China on Chinese-Foreign Cooperative Joint Ven-
tures, adopted at the 1st Session of the 7th National People’s Congress on April 13, 1988,
promulgated and effective on the same date [hereinafter Cooperative Joint Venture Law].

87. At present it is unclear how a cooperative joint venture which chooses to be consti-
tuted as a legal person, under the Cooperative Joint Venture Law, will be treated. It seems
that the party can agree to share after-tax profits, rather than before-tax profits, and it may
be that in such a case the venture will be taxed in the same way as are equity joint ventures.

88. Income Tax Law concerning Joint Ventures with Chinese and Foreign Investment,
adopted by the 3rd Session of the 5th National People’s Congress on September 10, 1980
[hereinafter JVIT Law]; Detailed Rules and Regulations for the Implementation of the In-
come Tax Law concerning Joint Ventures with Chinese and Foreign Investment, promul-
gated by the Ministry of Finance on December 14, 1980 [hereinafter JVIT Regs.]. For fur-
ther discussion of the law, see Easson and Li, supra note 47, at 672-76; D.R. Simon,
Taxation of Joint Ventures in China: A Legal Analysis in the Context of Current Chinese
Economic and Political Conditions, 15 VaND. J. TRANSNAT'L L. 513 (1982); T.A. Gelatt and
R.D. Pomp, Tax Aspects of Doing Business with the People’s Republic of China, 22 CoLuMm.
J. TRANSNAT'L L. 21 (1984); H.J.F. Bloomfield, Legal Aspects of Joint Ventures in China,
14 InT’L Bus. Law. 327 (1986).

89. JVIT Law, supra note 88, art. 1. “production” and “business” are defined as “oper-
ations in industry, mining, communications and transportation, agriculture, forestry, animal
husbandry, fishing, poultry-farming, commerce, tourism, catering, service trades and other
lines of business.” “Other income” is defined as “income from dividends, extra dividends
and interest income, and income from the lease or transfer of tangible property, patent
rights, proprietary technology, trademark rights, copyrights and other property”: JVIT
Regs., supra note 88, art. 2. Note that capital gains are also taxed as “other income”: see
Ministry of Finance Ruling, (87) Cai Shui Wai Zi, No. 033 (Feb. 22, 1987).

90. JVIT Law, supra note 88, art. 2. Profits of joint ventures must be computed and
accounts drawn up, in accordance with the Accounting Regulations for Joint Ventures Using
Chinese and Foreign Investment, promuigated March 3, 1985 by the Ministry of Finance.
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tion to which a local income tax of 10 percent of the assessed tax is paya-
ble, bringing the effective rate to 33 percent.® For joint ventures estab-
lished in the Special Economic Zones, or other special development areas,
the rate is commonly reduced to 15 percent, with no additional local in-
come tax. A special dividend withholding tax of 10 percent is also payable
on profits remitted outside China.?”* By contrast, when a participant in a
joint venture reinvests its share of the profits in China for a period of not
less than five years, the participant is eligible for a refund of 40 percent of
the central tax paid by the joint venture in respect of the reinvested
amount.®® A participant who withdraws reinvested funds within the five
year period must repay the amount refunded.®* A joint venture to which
the JVIT Law applies is taxed on its world income, but foreign tax paid
on income from non-Chinese sources may be credited against tax due
under the JVIT Law.®®

Certain tax holidays are provided in legislation to encourage foreign
investment in joint ventures. For instance, newly established ventures
scheduled to operate for ten years or more may be exempted from the
JVIT in the first two profit-making years and are allowed a 50 percent
reduction in the following three years. Joint ventures engaged in certain
low-profit operations, in particular farming and forestry, or located in re-
mote or under-developed regions, may be allowed a further reduction for
up to ten years.?® Joint ventures which are “export-oriented enterprises’®’
or “technologically advanced enterprises”®® will continue to enjoy the 50
percent reduction after the expiry of the normal tax holiday period, in the
case of a technologically advanced enterprises for an additional three
years, and in the case of an export-oriented enterprise for as long as it
continues to qualify as such.®®

Art. 9 of the JVIT Regs. expressly prohibits certain deductions in the computation of prof-
its, notably interest on capital, losses covered by insurance, donations other than those for
public welfare in excess of 1% of gross business income. Capital expenditures are not de-
ductible, but depreciation or amortization is permitted normally on a straight line basis over
prescribed periods corresponding to the estimated useful life of the asset in question: arts.
10-17 of the JVIT Regs., supra note 88.

91. JVIT Law, supra note 88, art. 3.

92. Id. at, art. 4. This tax is commonly exempted in Special Economic Zones, Economic
and Technological Development Zones and other open coastal areas.

93. JVIT Law, supra note 88, art. 6.

94. Id.

95. Id. at art. 15.

96. Id. at art. 5.

97. These are enterprises whose output value of exported products amounts to more
than 70 percent of the total output. See art. 8 of the Provisions of the State Council for the
Encouragement of Foreign Investment, adopted and promulgated on October 11, 1986
[hereinafter Foreign Investment Provisions].

98. Id. at art. 9. The certification procedures, for both “export enterprises” and “tech-
nologically advanced enterprises”, are set out in the Implementing Measures of the Ministry
of Foreign Economic Relations and Trade on the Confirmation and Examination of Export-
Oriented Enterprises with Foreign Investment, promulgated on Jan. 27, 1987.

99. Qualifying enterprises located in the SEZs, where the normal tax rate is reduced to



1989 CHINA’S Tax SYSTEM 549
(ii) Foreign Enterprise Income Tax (Waiguo Qiye Suode Shui)

A foreign enterprise that carries on business in China in any form
except that of an equity joint venture is liable to the Foreign Enterprise
Income Tax (FEIT) on income earned in China by that enterprise.'*® The
FEIT consequently applies to wholly foreign-owned enterprises incorpo-
rated in China, to the foreign participant in a cooperative joint venture,
and to foreign enterprises doing business in China through a representa-
tive office, branch or other establishment. For the purposes of the legisla-
tion, “foreign enterprise” means a foreign company, enterprise or other
economic organization having an establishment in China engaged in inde-
pendent business operations or cooperative production or joint business
operations with Chinese enterprises.’® Foreign enterprises which do not
have establishments in China are subject to a flat-rate withholding tax of
20 percent on income from dividends, interest, rentals, royalties and other
sources in China, which tax must be withheld by the paying unit.!??

A foreign enterprise having an establishment in China is taxed on
income earned there at progressive rates ranging from 20 percent on the
first 250,000 yuan of taxable income for the year to 40 percent on income
in excess of one million yuan.'*® A local income tax of an additional 10
percent is also levied, bringing the total rate to a maximum of 50 per-

15 percent, pay a reduced rate of 10 percent rather than receiving a 50 percent reduction:
see the Implementing Measures for the Preferential Taxation Provisions of the State Coun-
cil Provisions for the Encouragement of Foreign Investment, adopted by the Ministry of
Finance on January 31, 1987. In most of China’s tax treaties, these tax holidays are accorded
“tax sparing” treatment. See EassoN and L1, supra note 47, at 693-4.

100. Income Tax Law of the People’s Republic of China concerning Foreign Enter-
prises, adopted by the 4th Session of the 5th National People’s Congress and promulgated
on Dec. 13, 1981 [hereinafter FEIT Law]; Detailed Rules and Regulations for the Implemen-
tation of the Income Tax Law of the People’s Republic of China concerning Foreign Enter-
prises, promulgated by the Ministry of Finance on February 21, 1982 [hereinafter FEIT
Regs.]. For further discussion of the tax, see Li Jinyan and A.J. Easson, Taxation of Foreign
Investment in China, Guos1 Maoyt WENTI (INTERNATIONAL TRADE Journavr), 1987, No. 1, 27
(Chinese version), P.D. Reynolds, Doing Business with the People’s Republic of China: Tax
Considerations, 14 INT’L LAw. 49 (1980); J.Horsley, Comments on Laws and Legal Develop-
ments Affecting Foreign Investment in China, 3 CHINA Law Rep. 175 (1986); T.A. Gelatt
and E. Theroux, Tax Treatment in China, CHINA Bus. REv. 22 (Jan.-Feb. 1984); and A.
Ness and S.J. Mitchell, Taxing US Offices in China, CHiNa Bus. Rev. 36 (Sept.-Oct. 1986).

101. FEIT Law, supra note 100, art. 1. A foreign individual who carries on business in
China may be regarded as an “enterprise” for the purposes of the FEIT Law: see Ministry
of Finance Ruling (82) Cai Shui Wai Zi, No. 99, Aug. 2, 1982.

102. FEIT Law, supra note 100, art. 11. Certain types of interest and royalty income
are exempted or taxed at reduced rates. Interest on loans to the Chinese government, to the
state banks or to the National Offshore Oil Corporation are entirely exempted and a re-
duced rate of 10 percent is charged on interest on loans made between 1983 and 1990 and
on income from leasing equipment to Chinese concerns: see rulings from the Ministry of
Finance, (82) Cai Shui Zi, No. 326, Dec. 13, 1982; (83) Cai Shui Zi, No. 348, Jan. 7,1983;
and (86) Cai Shui Zi, No. 1, Jan. 6, 1986.

103. FEIT Law, supra note 100, art. 3.
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cent.!** Consequently, except in the case of small operations, an equity
joint venture will pay less tax on its profits than will a branch operation
or cooperative joint venture, though there will be an additional tax of 10
percent on profits remitted outside the country by the joint venturers.
Foreign enterprises operating in SEZs or other special areas and enter-
prises which are “export-oriented” or “technologically advanced” are
taxed at the same preferential rate as equity joint ventures.'°®

The term “establishment” is interpretated to mean “organizations,
places or business agents established in the Chinese territory by foreign
enterprises and engaged in production and business operations,”** which
mainly include “management offices, branches, representative offices, fac-
tories and places where natural resources are exploited and where con-
tracted projects of building, installation, assembly and exploration are op-
erated.”’®” The definition is, on its face, fairly broad. Nonetheless, in
practice, the word seems to correspond to the notion of “permanent es-
tablishment” used in the tax treaties signed so far by China.*®®

As in the case of joint ventures, the Chinese authorities provide tax
holidays to attract foreign investment. Enterprises scheduled to operate
for a period of ten years or more in farming, forestry, animal husbandry
or other low-profit activities may be exempted from tax in the first profit-
making year and allowed a fifty percent reduction in the following two
years, with further reduction for an additional period of up to ten
years.'?®

(ili) Draft Law on Income Taxation of Enterprises with Foreign
Investment

A draft version of the Income Tax Law of People’s Republic of China
on Enterprises with Foreign Investment (Draft) (the “Draft Tax Law”)
has been under review by the State Council and might become law some-
time in 1989. The draft law consolidates the JVIT Law and FEIT Law,
lowers the general tax rates and offers more incentives to foreign inves-
tors. The Draft Tax Law will apply to all enterprises with foreign invest-
ment, including equity joint ventures, cooperative joint ventures, wholly
foreign-owned enterprises, as well as foreign enterprises which have an
establishment in China. The tax rate will be either 25 percent with an
additional 5 percent local tax, or 30 percent with a 3 percent local tax.

104. Id. at art. 4. It should be noted that this local rate is not, unlike that under the
JVIT Law, expressed as a percentage of the tax otherwise payable. The local tax authorities
may reduce or waive this tax.

105. Foreign Investment Provisions, supra note 97, art. 8.

106. FEIT Regs., supra note 100, art. 2.

107. Id.

108. See Easson and Li, supra note 47, at 677-9; and Li Jinyan, A Discussion of Tax
Agreements, JiNcJ1 Yu FaLu (Economics AND Law), 1987, No. 4, 7 (Chinese version).

109. FEIT Law, supra note 100, art. 5. These concessions are also accorded “tax spar-
ing” treatment in China’s tax treaties, except that with the U.S.
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Enterprises established in the Special Economic Zones and Economic and
Technological Development Zones will be taxed at 15 percent and pro-
ductive enterprises established in the open coastal areas will be taxed at
20 percent. The tax reductions and exemptions provided under the JVIT
Law and FEIT Law will be maintained. Business losses will be allowed to
be carried forward forever. The Draft Tax Law also includes a new provi-
sion which authorizes the tax authorities to reasonably adjust the amount
of income where a taxpayer does not deal at arm’s length with its affili-
ated companies.

(b) Income Taxation of Domestic Enterprises

(i) State Enterprise Income Tax (Guoying Qiye Suode Shui)

Despite the recent impressive growth in the number of foreign enter-
prises, joint ventures, collective and private enterprises, the Chinese econ-
omy remains dominated by state enterprises.!'® The growth in the impor-
tance of tax revenue, from less than half of the total budget revenue a few
years ago to the present over 90 percent, is due to the substitution of tax
payments for profit delivery by state enterprises. The main purposes of [i
gai shui are to maintain a proper balance between state interest and that
of enterprises. The li gai shui establishing a system whereby enterprises
are responsible for profits and losses after tax, and enables them, under
the guidance of state macroeconomic planning, to have motivation and
become more vital, so that they will be able to perform their roles as rela-
tively independent commodity producers.'!*

State Enterprise Income Tax (SEIT) is charged in accordance with
the State Enterprise Income Tax Law and Regulations.'? The tax is im-
posed upon the profits of state enterprises engaged in industry, com-
merce, transportation and communications, construction and installation,
finance and insurance, catering and services, culture, education, public
health, supply and marketing of goods, urban utilities and other work.

110. By the end of 1985, there were approximately 833,000 state enterprises, 3,347,000
collective enterprises, and around 17 million people engaged in individually-owned busi-
nesses, the number of which is variously estimated at from 5.8 to 11 million. The key indus-
tries and sectors of the economy are in the hands of state enterprises. See China Daily, Jan.
27, 1986 and Oct. 23, 1986.

111. For further comments, see the Tianjin Investigation Team on Substituting Taxes
for Delivery of Profits, The First Stage in Substituting Taxes for the Delivery of Profits,
Jingji Guanli (Economic Management), 1984, No. 1, 20; Xu Riqing and Li Liangru, A Brief
Discussion on the Question of the Role of Substituting Tax Payment for Profit Delivery for
State Enterprises, Jingji Wenti (Economic Issues), 1984, No. 1, 38; and Tian Jiyun, Several
Questions on Improving the System of Substituting Tax Payment for Profit Delivery,
Jingji Ribao (Economic Daily), Jan. 12, 1984 (Chinese versions).

112. Regulations of the People’s Republic of China on State Enterprise Income Tax,
promulgated by the State Council on Sept. 18, 1984 [herineafter SEIT Law]; and the De-
tailed Rules and Regulations for the Regulations of the People’s Republic of China on State
Enterprise Income Tax, issued by the Ministry of Finance on Oct. 18, 1984 [hereinafter
SEIT Regs.).
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Not all state enterprises, however, are taxed under the SEIT Law. Those
enterprises which are not the subject of li gai shui, such as some military
enterprises, enterprises engaged in postal and telecommunications, civil
aviation enterprises, foreign trade corporations and agriculture, etc., are
not subject to the SEIT Law. They still deliver all their profits to the
state.!’®

Under the SEIT Law, only those enterprises which keep independent
economic accounts are considered to be taxpayers. Therefore, joint corpo-
rations which are formed by several enterprises in order to enjoy econo-
mies of scale are not necessarily taxpayers of the SEIT as such. If a sepa-
rate legal and accounting entity is established, the joint corporation pays
the tax as an independent taxpayer. If no such entity is formed, especially
those established among state enterprises and collective or private enter-
prises, each participating enterprise remains liable for tax on its share of
profits.!’* For certain nation-wide corporations formed by enterprises in
the same industry, the joint corporation may pay the income tax as an
independent taxpayer and receive a credit for taxes paid by its
subsidiaries.!!®

The taxable income of a state enterprise includes net income from
production, transportation, commerce, services and other income. “Other
income” is interpreted as dividend income received from a joint corpora-
tion or other enterprise, interest income on bonds (except state bonds)
and other non-business income.*® In calculating taxable income, the fol-
lowing deductions are specifically permitted: profits and dividends dis-
tributed to its shareholders by a joint corporation before paying the
SEIT; certain interest payments on loans approved by the Ministry of
Finance; losses incurred in previous years; and some prescribed deduc-
tions, such as net profits from utilizing waste liquid, gas or materials,
profits from processing for a foreign enterprises, etc.'’” The following
items are not deductible: wages, bonuses or subsidies paid out of a after-
tax fund (such as wage-increase fund, bonus fund); payments of bonus
tax, construction tax and purchasing state bonds.!®

A state enterprise is taxed on its world income. Income from a for-
eign-source must be computed separately from domestic income and a
reduced rate of 20 percent is applicable to the foreign income.''® Taxes

113. Ding, supra note 18, at 229-30.

114. Arts. 2 and 9 of the SEIT Law, supra note 112 and art. 4 of the SEIT Regs., supra
note 112, and arts. 24-27 of the Decision of the State Council on Questions Regarding Fur-
ther Improving the Horizontal Economic Cooperation of Enterprises, March 23, 1986 by the
State Council.

115. See DiNg, supra note 18, at 230-1; and Zhang Lianshun, A Brief Discussion of the
Question of Levying Income Tax on Joint Enterprises, Zhongguo Shuiwu, 1985, No. 8, 26
(Chinese version).

116. SEIT Regs., supra note 112, art. 9.

117. Id. at art. 10.

118. Id. at art. 11.

119. Arts. 1 and 4 of the Interim Regulations on the Levy of State Enterprise Income
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paid in foreign countries are deductible in calculating taxable income.!?°
A company incorporated for the purposes of carrying out contracting
businesses in foreign countries is exempted from income tax for the first
five years from its incorporation, and further reductions in tax may be
available subject to approval by the tax authorities.}*!

State enterprises are divided into two categories for tax purposes.
Large and medium-sized enterprises pay a flat rate of 55 percent on their
profits. Small enterprises,*** food servicing enterprises and enterprises in
the hotel business pay an eight-grade progressive tax, which rises from 7
percent to 55 percent. Certain industries are subject to the 55 percent
rate regardless of the size of the enterprise. These include enterprises en-
gaged in publishing, construction and installation, finance and insurance,
wholesaling, trading centres, friendship hotels,'*® petroleum stores (in-
cluding gas stations), overseas shipping companies.'?*

The distinction also applies to the treatment of after-tax profits.
Small enterprises and enterprises paying the progressive rates assume
sole responsibility for profits and losses and, after payment of taxes, the
state generally makes no further appropriation. Only those which have a
large amount of “extra” profits are required to pay a contractual or leas-
ing fee to the state.’?® As for the large and medium-sized enterprises a
number of experimental systems have been tried. Initially, a further part
of the profit was turned over to the state under specially negotiated con-
tractual arrangements. However, for many enterprises this system has
been superseded by a separate regulatory tax which seeks to address the
wide disparities in the profitability of different enterprises which may re-
flect circumstances other than the efficiency of management, such as geo-

Tax on State Enterprises Engaging in Contractual Projects in Foreign Countries, adopted
by the Ministry of Finance on March 11, 1985: (85) Cai Shui Zi, No. 058.

120. It should be noted that it is a deduction method instead of credit method which is
adopted here.

121. (85) Cai Shui Zi, No. 058, supra note 120. See Zhang Lianshun and Sun Wushan,
Comments on Levying Income Tax on State Enterprises’ Income from Contracting
Projects in Foreign Countries, Zhongguo Shuiwu, 1985, No. 5, 32 (Chinese version).

122. “Small enterprises” are defined as those whose fixed assets, profits and workers do
not exceed a certain level which varies from region to region. In Beijing, Shanghai and
Tianjin, the three largest cities in China, a small industrial and transportation enterprise is
one whose fixed assets do not exceed 4 million yuan, annual profits do not exceed 0.4 mil-
lion. In other regions, a small enterprise is one whose fixed assets do not exceed 3 million
yuan and annual profits do not exceed 0.3 million yuan. Small enterprises in commerce in
Beijing, Shanghai and Tianjin are defined as those whose number of workers does not ex-
ceed 60 and annual profits do not exceed 0.2 million. See art. 15 of the SEIT Regs., supra
note 112.

123. In China, special stores are designated as “friendship stores” to serve the needs of
foreigners and overseas Chinese. Generally, local currency is not accepted in these stores
and the goods are normally not easily available in local shops.

124. SEIT Regs., supra note 112, art. 15.

125. The amount of the leasing fee is determined by local government. See Tao
Shengyu, The Contents of Policies in the Second Phase of Li Gai Shui, Qiye Guanli (Enter-
prise Management), No.10 and 16, at 17 (1984) (Chinese version).



554 DEnN. J. INTL L. & PoL’Y VoL. 17:3

graphical location, availability of natural resources, level of previous capi-
tal investment, the condition and age of the plant and machinery and the
state pricing policy. A resource tax is also levied as a form of excess prof-
its tax on large and medium-sized enterprises, aimed at eliminating dis-
parities between enterprises brought about by different physical
conditions.

(ii) State Enterprise Income Regulatory Tax (Guoying Qiye Tiaojie Shui)

This tax is imposed on large and medium-sized state enterprises
whose after-tax profits exceed a “reasonable” amount of retained profits.
This amount is equated to the reasonable amount of retained profits of
an enterprise in 1983, after paying the SEIT and the State Enterprise
Income Regulatory Tax (SEIRT).

Unlike other income taxes, there are no tax rates provided in the
SEIRT Measures.!*® The SEIRT Measures do, nonetheless, provide that
the appropriate rate is determined according to the following formula:

Base Year Profit X (1-55%) — 1983 Retained Profit
Tax rate = X 100%
Base Year Profit
The “base year profit” refers to the amount of profits realized by an
enterprise after deducting payments of Product Tax, VAT, Business Tax
and Resource Tax.'?” Once the tax rate is determined, it is valid for seven
years, commencing from 1985, to ensure that subsequent increases in
profitability in response to the new incentives are not nullified by the tax.
Enterprises whose current year profits exceed that of the base year can
enjoy a 70 percent reduction in the regulatory tax on the excess amount.

Although declared temporary, the regulatory tax is criticized from
Chinese writers. They claim that it retains vestiges of the former profit
delivery system and, by penalizing success, is like “beating the fast run-
ning cow.”'?® Due to the existence of those factors causing disparities of
profitability among enterprises, the SEIRT is likely to remain in order to
allow the state to appropriate the amount of profits realized by enter-
prises which benefit from advantageous factors and to encourage enter-
prises to improve their technology by reducing the SEIRT payable.'?®

126. State Enterprises Income Regulatory Tax Collecting Measures, promulgated by
the State Council on Sept. 19, 1984 [hereinafter the SEIRT Measures].

127. Id. at art. 6.

128. See Chen Lanying, Should Not Undervalue the Historical Function of the Regu-
latory Tax, Zhongguo Shuiwu, No. 6 at 30 (1986); and Tang Sheng, Is the Regulatory Tax
Beating the Fast Running Cow?, Zhongguo Shuiwu, No. 3 at 18 (1987) (Chinese versions).

129. See Tao Shengyu and Lu Bing, To Actively Create Conditions for Enliven Large
and Medium-Sized Enterprises by Doing a Good Job in Reducing Regulatory Tax, Cai
Zheng (Finance), No. 5 at 15 (1986). As a matter of fact, many state enterprises enter into
contracts with the state to “promise” to hand in a certain amount of taxes, including SEIT
and SEIRT, to the state for a number of years in accordance with the Interim Provisions
concerning the Financial Affairs of Large and Medium-Sized State Enterprises which Imple-
ment Contractual Responsibility System, issued by the Ministry of Finance on August 21,
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(iii) Collective Enterprise Income Tax (Jiti Giye Suode Shui)

Collective enterprises had been subject to the Industrial and Com-
mercial Income Tax until 1985 when a separate tax law — the Collective
Enterprise Income Tax Law (“CEIT Law”)'3® was promulgated. The tax
applies to all collective enterprises engaged in industry, commerce, service
trades, construction, installation, communications, transportation and
other fields of work, which have independent accounting systems. Collec-
tive enterprises in China take a variety of forms, ranging from small part-
nerships to relatively large concerns which are incorporated and, in some
cases, have made public offerings of stock.!®* The essence of a collective is
that it is collectively-owned, rather than state-owned, and is “non-govern-
mental.” The collective’s production plan is not incorporated directly as
part of the State Economic Plan and it does not account to the state for
its profits. Due to the rapid development of collective enterprises in ur-
ban and rural areas, the percentage of national industrial revenue con-
tributed by the collective sector increased from 6.8 percent in 1978 to 15
percent in 1984 and collectives also generate 43.7 percent of national rev-
enue from light industry.’**> The number of collective enterprises far ex-
ceeds that of state enterprises.'??

Collective Enterprise Income Tax (“CEIT”) is levied upon total in-
come after deduction of expenses, according to an eight grade progressive

1987, (87) Cai Gong Zi, No. 407. This saves the problem of calculating the SEIRT for each
year but it may cause confusion of profit delivery and tax payment. For further discussions,
see Xu Jingan and Zhou Shaohua, Remodel the State Economic Management Pattern,
Shijie Jingji Daobao (World Economic Herald), Nov. 31, 1987, at 15; Wang Shaofei, Con-
tractual Responsibility System and Tax Reform May Promote Each Other, Renmin Ribao,
Feb. 5, 1988, at 5; Xia Yang, The Defects of Signing a Contract with Guaranteed Tax
Payments, Guangming Ribao, Dec. 5, 1987, at 3; and Renmin Ribao, March 14, 1988, at 1
(Chinese versions).

130. The Interim Regulations of the People’s Republic of China on Collective Enter-
prise Income Tax, promulgated by the State Council (April 11, 1985) [hereinafter CEIT
Law], and the Detailed Rules for the Interim Regulations of the People’s Republic of China
on Collective Enterprise Income Tax, adopted by the Ministry of Finance (July 22, 1985)
[hereinafter CEIT Regs.].

131. At present, collective enterprises are the only type of domestic enterprises which
are officially permitted by the government to issue stocks: see Zhongguo Fazhi Bao, April 4,
1987 (Chinese version). See further Chen Huiren, The Practice of Stock System of Zhongx-
ingcun and Inspiration therefrom, Jingji Gaige (Economic Reform), No. 1, at 43 (1987)
(Chinese version); Zhang Hong, Certain Questions on the Shareholding System of Collec-
tive Enterprises, Jingji Gaige, No.1, at 47 (1987)(Chinese version); and China Tries out
Shareholding System written by the Investigation and Research Group of the State Com-
mission for Economic Restructuring, BEwiNG REv. 22, Oct. 5, 1987.

132. Wang Chuhong, Collective Economy Shall be The Basis of our Country’s OQwner-
ship System, Guangming Ribao (Guangming Daily), Feb. 7, 1987, at 3 (Chinese version).

133. By the end of 1985, there were 833,400 state enterprises, and 3,347,000 collective
enterprises. See Renmin Ribao (Haiwai Ban), July 11, 1986. Rural township collectives have
been developing rapidly since the late 1970s and the gross revenue therefrom exceeded the
gross revenue from agriculture in 1986 for the first time: Renmin Ribao (Haiwai Ban), Nov.
14, 1986.
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scale, as is the case with small state enterprises. However, income from
agriculture is not taxed under this tax.'** Profits and dividends received
from other enterprises are deductible in computing taxable income.
Nonetheless, the deduction of the following items are specifically prohib-
ited: losses from previous years; payments of wages and bonuses paid to
workers;!*® penalties; Construction Tax; government bonds; and dividends
to shareholders.!®

The tax is levied annually, and must be prepaid monthly or quar-
terly.’®” Special reductions or exemptions are given for certain types of
enterprises, especially those enterprises ancillary to agriculture, village
and township collectives established in minority-inhabited areas or re-
mote and border areas.'®®

As in the case of small state enterprises, collective enterprises are
free to dispose of retained profits after payment of the income tax subject
to the following conditions: not less than 55 percent of the retained prof-
its must be allocated to the production development fund, and not more
than 20 percent to the workers’ welfare fund, not more than 10 percent to
the workers’ bonus fund and not more than 15 percent to the dividend
account.?®

(iv) Individual Industrial and Commercial Household Tax (Geti Gong-
shangyehu Suode Shui)

Since the introduction of the economic reforms and the open policy
in 1979, private businesses have been revived and have become an insepa-
rable part of the national economy.*® By the end of 1987, there were
more than 13 million individually owned businesses employing more than
20 million people conducting industrial, commercial and service activi-
ties.!* Like collectives, individual households were until recently liable to
pay the Industrial and Commercial Income Tax. A new tax, introduced in
1986, now applies to all industrial and commercial households engaged

134. CEIT Regs., supra note 130, art.9.

135. Payment of wages and bonuses to workers by collectives in accordance with the
specified standard are treated as a cost of production and therefore deductible. Payments
beyond the standard must be paid from retained earnings: art. 28(1) of the Financial Ad-
ministrating Measures on Urban and Township Industrial Collective Enterprises, adopted
by the Ministry of Finance (Dec. 31, 1986) [hereinafter Collective Enterprise Financial
Measures].

136. CEIT Regs. supra note 130, art.12.

137. Id. at art.6.

138. Id. at art. 4.

139. Collective Enterprise Financial Measures, supra note 135, art. 4(3). The exact per-
centage is for the enterprise to decide.

140. See Gao Jikang, A Summary of Discussions on Legal Questions Regarding Private
Economy, Zhongguo Fazhi Bao, Oct. 28, 1986, at 3 (Chinese version).

141. Renmin Ribao (Haiwai Ban), Dec. 30, 1987; and Zhongguo Fazhi Bao, Sept. 5, 1986
(Chinese versions).

142. Interim Regulations on Income Tax concerning Urban and Rural Individually-op-
erated Industrial and Commercial Households, promulgated by the State Council (Jan. 7,
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in industry, commerce, service trades, construction and installation
trades.

The Households Income Tax is levied on profits after deducting
costs, expenses, salaries and losses.'® The deductible amount of salaries
payable to employees, the number of which may not exceed seven, shall
be in line with the amount payable to workers in state enterprises in the
same industry and the same region.!** The net profits are taxed according
to a ten-grade progressive scale which rises from 7 percent to 60 percent.
In addition, a surtax of from 10 to 40 percent is imposed on taxable in-
come in excess of 50,000 yuan a year. Since most individual households
operate on a small scale,'*® the surtax is only applicable to a few house-
holds to effectively regulate the profit level of those enterprises.

Special reductions in the tax are accorded to the childless elderly,
handicapped and those providing badly needed services requiring high la-
bour intensity.’*® Individual doctors, dentists and veterinarians are ex-
empted from the tax on income earned through private practice if the
fees charged are reasonable.*” Households engaged in farming activities
or water transportation are also exempted.'*®

(v) Private Enterprise Income Tax (Siying Qiye Suode Shui)

As of July 1, 1988, individuals are officially allowed not only to con-
duct business in the form of individual households but also through pri-
vate enterprises registered under the Private Enterprise Law!*® in the
form of a sole proprietorship, a partnership or a corporation with limited
liability.

Private enterprises established under the Private Enterprise Law are
currently taxed under the Private Enterprise Income Tax Law (PEIT

1986) [hereinafter Households Income Tax Law]. Unlike other tax laws, the implementing
rules will not be promulgated by the Ministry of Finance, but by local governments: art. 16
of the Households Income Tax Law.

143. It should be noted here that, in contrast, losses in previous years are not deducti-
ble for collective enterprises. See art. 12 of the CEIT Regs., supra note 130.

144. Art. 4 of Certain Policy Regulations concerning the Urban and Rural Individually-
operated Industrial and Commercial Households Income Tax, adopted by the Ministry of
Finance, (86) Cai Shui Zi, No. 091 (April 18, 1986)[hereinafter Households Tax Policies].

145. Households are restricted to hire more than seven employees. See Renmin Ribao
(Haiwai Ban), March 12, 1988, at 1; Meng Qingyaun, Several Questions on Private Econ-
omy, Zhongguo Fazhi Bao, Aug. 27, 1984, at 3; State Council Interim Regulations on Indi-
vidually-operated Industrial and Commercial Households in the Countryside, issued on Feb.
27, 1984: (1984) Guo Fa, No. 26; and the Provisional Regulations on the Management of
Individual Industrial and Commercial Households in Urban and Rural Areas, issued by the
State Council (Aug. 5, 1987) (Chinese versions).

146. Households Income Tax Law, supra note 142, art. 5.

147. Households Tax Policies, supra note 144, arts. 6 and 9.

148. Id. at art. 7.

149. The Provisional Regulations on Private Enterprise of the People’s Republic of
China, adopted by the State Council (June 3, 1988), promulgated on June 25 and effective
as of July 1, 1988 [hereinafter Private Enterprise Law].
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Law) on their profits derived from engaging in industry, construction,
transportation, commerce, catering or other service industries. The tax is
imposed on profits after deducting costs, expenses, turnover taxes and
non-business expenses allowed by the State.!®® Unlike the Households In-
come Tax, a flat rate of tax of 35 percent is charged on the taxable
amount and no surtax is levied.!®* Moreover, business losses incurred by a
private enterprise can be carried forward for three years.'®?

Exemptions and reductions are granted if a private enterprise manu-
factures goods by using waste water, gas or materials, or where the tax-
payer is in financial difficulty due to storm, fire, flood, earthquake or
other natural disaster.'®?

As previously explained, profits distributed by a private enterprise
are taxed again, in the hands of the investor, at a flat rate of forty per-
cent.’®* Consequently this provides a measure of integration of the taxa-
tion of enterprises and investors and creates a system not unlike the
“classical” system of corporation tax employed in the United States and
some other Western countries.

C. Agriculture Tax

Agriculture taxes existed in China, in one form or another, for at
least four thousand years. This is not surprising considering that China
always has been mainly an agricultural country. Whether to classify these
taxes as taxes on income is questionable. At some times — for instance
with the “nine-square” system — the tax resembled the medieval Euro-
pean “tithe” and could be considered to be a tax on production or on
income.’®® At other times, the assessment was based upon the value or
area of the land itself, approximating a property, or annual wealth, tax.
The system, in force since 1949, is based upon the estimated yield of the
average harvest for the land in question, and might therefore be de-
scribed as a sort of hybrid property and income tax.

The agriculture tax is of major importance not only because of its
antiquity but also because it affects some eighty percent of the popula-
tion of the People’s Republic. However, its budgetary importance gradu-
ally diminished over the past three decades as the degree of industrializa-
tion increased. Even in the predominantly agricultural areas, it has
ceased to be a major source of tax revenue.'®® That does not mean that

150. PEIT Law, supra note 81, art. 2. For a discussion of the tax, see Li, supra note 82,
at 417.

151. Id. at art. 3.

152. Id. at art. 6.

153. Id. at art.4.

154. Under the Private Investors IIRT Law, supra note 81.

155. See Easson and Li, supra note 1, at 429.

156. According to one study in a primarily agricultural county, the agriculture tax had
accounted for thirty-two percent of the total tax revenue in 1957, but for only nine percent
in 1983. See Zheng Jiaju and Ye Shaokun, Thoughts on Reforming Agriculture Taxes,
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the contribution by peasants to the national revenue has decreased, since
the state also secures its share of agricultural income through a “con-
cealed tax” — compulsory procurement.

The first agriculture tax law in the People’s Republic was promul-
gated in 1950.'®” The tax was assessed on the basis of the average annual
harvest for land of the particular type and levied on a progressive scale
according to the total production of the household owning the land. By
1958, with the formation of mutual-assistance groups and then the com-
munes, there was no longer a need for a progressive tax system and a new
flat-rate system was introduced.'®® This is the system which, with some
modifications, remains in force today.

As under the previous system, tax is charged on all units and individ-
uals deriving agricultural income from the production of grain, varieties
of potatoes, cotton, hemp, tobacco, sugar and oil-bearing crops, as well as
income from horticultural crops and cash crops.'®® The tax is assessed on
the basis of the estimated average annual yield of the land. The assess-
ment usually remains in force for five years. This has the advantage of
providing an incentive to increase production as the taxpayer has a com-
plete tax holiday on the increment in output over the normal level until
the date of the next assessment of normal output.’®® The tax rates vary
from thirteen to nineteen percent in different regions, with a national av-
erage of 15.5 percent.'®! Local governments may impose an additional lo-
cal surcharge of up to fifteen percent (in the case of grains) or thirty per-
cent (in the case of cash crops) of the basic tax.!®? A ten to fifty percent
surtax may also be levied upon income derived by individual farmers.1%®
The amount of tax is calculated in monetary terms based on the price
paid by the state for medium-quality grains when it buys from the pro-
duction unit. However, until recently the tax was normally paid in kind
and was collected twice a year following the summer and autumn
harvests.

The Agriculture Tax has failed to keep pace with crop yield and with
rising rural incomes. Since Liberation (1949), despite some setbacks, agri-
cultural production has risen steadily. By 1978, total output value stood
at 3.63 times that of 1949, and the vital grain output had risen by 270

NoONGYE JiNGJ1 WENTI (AGRICULTURAL EcoNoMic Issues) April 23, 1985, at 36-8 (Chinese
version).

157. Interim Regulations on Agriculture Tax in Newly Liberated Regions, promulgated
by the 9th Session of the Central People’s Governmental Committee (Sept. 5, 1950).

158. Regulations on Agriculture Tax of the People’s Republic of China, adopted by the
Standing Committee of the National People’s Congress (June 3, 1958) [hereinafter Agricul-
ture Tax Law].

159. Id. at arts. 3 and 4.

160. See A.R. Khan, Taxation, Procurement and Collective Incentives in Chinese Ag-
riculture, 6 WorLD Dev. 827, 829 (1978).

161. Agriculture Tax Law, supra note 158, art. 10.

162. Id. at art. 14.

163. Id. art. 13.
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percent.'® Production rose still more sharply following the introduction
of the “responsibility system” in 1978.1® In contrast, tax assessments rose
barely, with the result that an average nominal tax rate of fifteen percent
amounted in reality to a real rate of three percent or less.!®® Conse-
quently, in the past few years, pressure has been mounting for a major
reform of the Agriculture Tax in line with the tremendous changes which
have taken place in rural China. The “responsibility system’ has meant
that the state has considerably relaxed its control over agriculture. Until
1985, the state almost totally monopolized grain supplies; taxes were
mostly paid in grain and the remainder of the state needs were met by
quota deliveries at state-fixed prices.®” This policy has been changed.
The state now obtains most of its grain requirements on a contract basis.
In more backward areas, tax continues to be paid in kind, but elsewhere
the current policy is cash payment.'®® Peasants, in turn, have greater free-
dom to determine what shall be grown on the land leased to them. Many
have switched from grain production to cash crops which yield higher in-
comes;"'®® stories abound of a new generation of 10,000 yuan-a-year peas-
ants. To reduce the difference between growing grains and cash crops,
new regulations were adopted in 1983 ' to levy a five to fifteen percent
tax on income from producing fruits, natural rubber, silkworm and other
cash products.!™

The agricultural tax system designed for conditions existing thirty
years ago is no longer suitable for modern conditions, and is under attack

164. Zhang Yulin, Readjustment and Reform in Agriculture, in CHINA’S Economic RE-
FORMS 124 (eds. Lin Wei and A.Chao 1985).

165. See, R.Delfs, Growing Troublesome: China’s Rural Reforms Have Produced Some
Unexpected Results, FAR EAsTERN Economic Review, Feb. 18, 1988, at 66. For a general
discussion of the rural economic reform, see also, Keith Griffin and Kimberley Griffin, Insti-
tutional Change and Income Distribution, and A K. Ghose, The New Development Strat-
egy and Rural Reform in Post-Mao China in INSTITUTIONAL REFORM AND EcoNomic DEVEL-
OPMENT IN THE CHINESE COUNTRYSIDE, (K. Griffin, ed., 1984), 20 and 253 respectively.

166. Ministry of Finance, Great Achievements in Finance Adminstration in the Past
35 Years, Ca1 ZHENG, (FINANCE) 1984, No. 10, at 1.

167. See, Cai Nong, Several Questions on the Collection and Accounting of Agricul-
ture Tax, Ca1 ZHENG, 1987, No. 11, at 36 (Chinese version).

168. The method of calculating the tax has also been changed to reflect the new pro-
curement policy. It is now set in the “reverse ratio of 3:7,” that is to say, 30% of the price
component is the price formerly set for the state monopoly purchase of grain while the
remaining 70% is based on the purchase price for grain surplus to the production quota: see,
Guo Fa, No. 71; and Cai Nong, To Pay in Cash rather than in Kind is a Major Reform in
Agriculture Tax Collection, Cat ZHENG (Finance), 1985, No. 6, at 19 (Chinese versions).

169. For example, citrus crops yield three-and-a-half times as much income as a double
crop of rice due to the lowly state-fixed purchasing price for grains. See, Zhang and Ye,
supra note 156.

170. Measures concerning the Collection of Agriculture Tax on Income Derived from
the Specialized Products of Rural Households, adopted by the State Council (Nov. 12,
1983).

171. Id. at arts. 2 and 4. For further comments, see Collection of Taxes on Rural Spe-
cialized Products, Cal ZHENG, No. 1, at 11 (1984); and Cai Nong, Agriculture Tax Rates, Cal
ZHENG, No. 4, at 45 (1985) (Chinese version).
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by many writers in China.'”® It is likely that, before long, a whole new
system, an income tax with progressive rates, will replace the present Ag-
riculture Tax.!'”®

1. The Concealed Agriculture Tax

Direct agricultural tax is not the only contribution made by the agri-
culture sector to the state revenue. It also makes a contribution through
sales to the state if prices are below those which might otherwise have
been obtained. After the founding of the People’s Republic, the Govern-
ment commenced an industrialization program to catch up with devel-
oped countries. Due to the nature of an agricultural state, capital was
hard to obtain internally and more difficult externally because of the
trade embargo imposed by the United States and its western allies. The
only source available for China to raise capital was from the contributions
of the peasants. There were two possible means of acquiring revenue from
the agricultural sector by the state: direct taxation and compulsory
purchase by the state at artificially low prices. By using the latter
method, the state was able to procure raw materials from the agricultural
sector at low prices and allocate them to industry, or sell them to urban
workers at low prices, to keep down the cost of production of industrial
enterprises and then to collect profits and taxes from these enterprises.
As the basis of the economy, the agricultural sector has made a tremen-
dous contribution to the nation’s industrialization process by contributing
600 billion yuan in the form of “concealed tax”*** and 96.5 billion yuan in
the form of Agriculture Tax between 1953 and 1983."

Before 1985, there were two types of procurement of agricultural
products.}”® A lower price was paid on a basic quota which had to be
fulfilled by all collective units; this was called gongliang (public grains).
Over and above the compulsory quota, all production units were free to
sell additional quantities to the state; this was commonly referred to as
yuliang (additional grains). On such voluntary sales the units received a
price which was approximately 30 percent higher than the price received
from compulsory sale.!”” The units sold yuliang voluntarily to the state
because it was an honorable obligation of each citizen or unit to contrib-

172. Su Ting and Huang Zhengang, Discussions on Reforming the Agriculture Tax
System, Cauing Yansiu, No. 1, 13 (1985); Zhao Yong, An Attempt to Discuss the Agricul-
ture Tax Reform, Cal ZHENG, No. 7, 26 (1984); and Zhao Ganqi and Cai Jianhua, To Read-
Just the Agriculture Tax Burden and Implement Rural Economic Policies, CAl ZHENG, No.
11, 37 (1987) (Chinese version).

173. China Daily, Oct. 22, 1986, at 2; and Yan Chu, A Summary of Discussions at the
1986 Seminar on Tax Theories, ZHONGGUO SHuUiwu, No. 4, 22, at 23 (1987) (Chinese
version).

174. Zhou Qiren, Dai Shaojing, Peasants, Market and Bringing Forth New Ideas,
Jingar Guanwy, No. 1, 3, at 5 (1987) (Chinese version).

175. Id.; Ding, supra note 18, at 971.

176. See, R. ALLEY aAND W. BurcHETT, CHINA: THE QuALITY OF LIFE 26 (1976).

177. A.R. Khan, supra note 160, at 829.
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ute to the national development, and also because there were hardly any
buyers except the state during that period.

Under the new purchase system inaugurated in 1985, peasants sign
quasi-voluntary contracts with the state to supply grain to the state-mar-
keting system. The state pays the base-procurement price for twenty to
thirty percent of the contracted amount and a higher, above-quota price
for the remaining seventy to eighty percent. The exact proportions vary
in different areas and for different grains.'” The state purchases about 50
million tons of grains, and sells it to urban residents at low, fixed, retail
prices. Peasants sell another 50 million tons in further negotiated sales to
the state and in free markets. The latter are mainly in rural areas, though
some premium quality grain is sold in cities. The rest of the crop is re-
tained by the peasants for their own consumption, reserves and seed. As a
result of this procurement system, the state controls eighteen to twenty
percent of total grain production, three-quarters of the market supply
and nearly all urban grain trade.'”®

D. Additional Taxation of After-Tax Profits*®®

In addition to income taxes levied on state and collective enterprises,
taxes are also imposed upon certain retained profits to allow the state to
participate in the allocation of funds, guide and supervise the use of those
profits, control the overall investment level and prevent excessive increase
in consumer consumption. This type of tax is not uncommon in other
state-planned economies.'®!

1. Construction Tax (Jianzhu Shui)

The Construction Tax'®* was introduced to curb the country’s in-
creasing capital construction expenditure, to readjust the investment
structure, and to direct its limited capital to key projects. The tax is im-
posed on state enterprises, collective enterprises, private enterprises, and
other organizations, which undertake investment in: (1) capital construc-
tion, (2) investment in construction as part of a technology renovation
project; or (3) investment in construction not listed in the State’s Fixed
Assets Investment Plan by using the following funds; (a) capital funds
outside the state budget, (b) local reserve funds and bank loans (includ-
ing foreign exchange loans) and (c) various private funds of an enterprise

178. R. Delfs, How the System Works, Far E. Econ. REev. 68 (Feb. 18, 1988).

179. Id.

180. This title may seem self-contradictory but the taxes covered in this part are levies
payable by enterprises with their retained earnings.

181. DiNg, supra note 18, at 257.

182. The tax is levied under the Provisional Rules of the People’s Republic of China on
Construction Tax, (June 25, 1987) by the State Council [hereinafter Construction Tax Law].
The Construction Tax Law replaced the Interim Measures on Collecting Construction Tax
and their detailed implementing rules, promulgated by the State Council on Sept. 20, and
Nov. 18, 1983, respectively.
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or public institution; or other self-raised funds.'®®

This tax is charged at 10 percent on investment made by state enter-
prises or public institutions in a capital construction project or invest-
ment in construction as part of a technology renovation project which is a
project listed in the state plan;'® and on an investment in a construction
project in urban areas by collective or private enterprises.!®® The tax rate
is twenty percent on an investment in a project not listed in the state
plan, and 30 percent on constructing a hotel, guest house, convalescent
hospital, theatre, auditorium, conference hall, office building or exhibition
centre which is not listed in the state plan.'®®

The Construction Tax is exempted on investment in constructing fa-
cilities for the development of energy resources, communication facilities,
educational facilities for a school, hospital or scientific and research facili-
ties. The tax is also exempted on investment in a project financed with a
loan provided by an international financial institution or a foreign gov-
ernment, or donations from abroad, as well as investment in a social wel-
fare project or a pollution control and environment protection project.'®

To make the Construction Tax more effective, the tax must be paid
with self-raised funds and is not deductible in calculating taxable in-
come.'®® Taxpayers are not permitted to pay the tax with funds allocated
to them by the state or from bank loans. The tax payments cannot be
counted as part of the cost of the fixed assets and therefore cannot be
amortized.

2. State Enterprise Wages Regulatory Tax (Guoying Qiye Gongzi
Tiaojie Shui)

This tax is only imposed upon those state enterprises which have
adopted a floating-wage system whereby the level of wages floats with the
economic efficiency of the enterprise.’®® It is levied on the portion of

183. Construction Tax Law, supra note 182, at art. 2. Individuals constructing houses
for commercial use in urban areas are also liable for the tax. See ZHoNGGUO SHUIWU, No. 10,
at 41 (1985) (Chinese version).

184. A “project listed in the state plan” refers to construction investment which is or-
ganized by a provincial, autonomous region, directly-administered municipal planning com-
mission, economic commission or one of the various State Council departments in charge, in
accordance with the annual plan of the State Planning Commission on self-raised invest-
ment in capital construction or investment in construction as part of a technology renova-
tion project, and relevant regulations. See art. 4 of the Construction Tax Law, supra note
182.

185. Construction Tax Law, supra note 182, arts. 3(i), 3(iii).

186. Id. arts. 3(ii), 3(iv).

187. Id. art. 5; Ministry of Finance Notice (87) Cai Shui Zi, No. 234 (Oct. 6,1987).

188. See SEIT Regs., supra note 112, art. 11(3); CEIT Regs., supra note 131, art. 12(4).

189. The “economic efficiency of an enterprise” refers to the amount of taxes and prof-
its paid to the state, which includes SEIT, Product Tax, VAT, Business Tax, Resource Tax,
SEIRT and Urban Maintenance and Construction Tax. See art. 3 of the Detailed Rules for
the Implementation of the Provisional Regulations on State Enterprise Wages Regulatory
Tax, promulgated September 18, 1985 by the Ministry of Finance [hereinafter SE Wages
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wages exceeding the specified amount.

Prior to the current economic reform, wage levels were generally set
by the state and enterprises had no power to increase the amount of
wages to their workers. Honorary awards or awards in kind were normally
granted to “model workers.” As part of the urban economic reform, the
wage system is undergoing reform, and various methods are being imple-
mented which are aimed at giving workers more incentives and to break-
ing the system of “everybody eating from the same pot.” For certain large
and medium-sized state enterprises, wages float with the economic
achievement of the enterprise. As a result, the more profitable an enter-
prise, the more after-tax profits can be retained and the more money is
available for the “wage increase funds.”®® For other state enterprises and
public institutions, the basic wage level was maintained, but they could
increase the renumeration to workers and staff by granting bonuses. Con-
sequently, enterprises tended to use up all their funds to increase wages
or bonuses to their employees and certain enterprises operating at a loss
were unable to do so. In order to limit the wage increase to a reasonable
level, to regulate the wage difference between enterprises and to ensure
that wages increase at an appropriate speed to avoid a “demand-pull”
inflation, the Wages Regulatory Tax and Bonus Tax (explained in next
section) were introduced in 1985.

The State Enterprise Wages Regulatory Tax is charged only on the
amount of wages that exceeds the amount of wages specified by the state
for the previous year by seven percent.'®® The amount of wages includes
various forms of wages, salaries, bonuses, subsidies, allowances and
awards in kinds.'®® Where the increase is not more than seven percent, no
tax is payable. The rate ranges from thirty percent to 300 percent for the
1985 tax year'®® and 20 to 200 percent for the 1987 tax year.”® The
amount of tax payable in the previous year is not included in the speci-

Regulatory Tax Regs.].

190. A steel manufacturing enterprise in Hubei Province adopted this system upon ap-
proval by the provincial government in 1981. Under the system, the enterprise “promised”
to increase its profitability by not less than seven percent based on the 1983 level and wages
were to increase by 0.75 percent for every one percent extra increase in profits. See Wuhan
Iron and Steel Corporation, To Link Wages with Profits and Taxes, the Enterprise In-
creases its Vitality by Times, Qiye Guanli, 1987, No. 1, at 17 (Chinese version).

191. Art. 4 of the Provisional Regulations on State Enterprise Wages Regulatory Tax,
promulgated by State Council on July 3, 1985 [hereinafter SE Wages Regulatory Tax Law].

192. SE Wages Regulatory Tax Regs., supra note 189, art. 6.

193. 193 For 1985, the tax was levied at thirty percent for an increase between seven
percent and twelve percent; one hundred percent for an increase between thirteen percent
and twenty percent; and three hundred percent for an increase of more than twenty percent.
See Appendix to the SE Wages Regulatory Tax Law, supra note 191.

194. The tax rate was cut in 1987 to twenty percent for an increase between seven and
twelve percent; fifty percent for an increase between thirteen and twenty percent; one hun-
dred percent for an increase between twenty one and twenty seven percent; and two hun-
dred percent for an increase of more than twenty seven percent. See Jingji Ribao (Economic
Daily), Feb. 24, 1987 (Chinese version).
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fied amount of that year and thus does not form part of the basis for the
following year.

3. State Enterprise Bonus Tax (Guoying Qiye Jiangjin Shui)

Those state enterprises which have not implemented the floating-
wage system are subject to the State Enterprise Bonus Tax on bonuses
paid to workers.'®® It should be noted that this tax, as well as the State
Enterprise Wages Regulatory Tax, is levied on the enterprise rather than
on the workers. Workers are taxed according to the Individual Income
Regulatory Tax on their monthly income received that exceeds four hun-
dred yuan.

The tax rates vary in accordance with the amount of the bonus that
exceeds the amount of four month’s standard wages.'®® The standard
monthly wage amount is sixty-seven-and-one- half yuan or more, depend-
ing upon the skill and experience of the worker and the regional wage.'®”
If the total yearly bonus exceeds four months wages but is not more than
six months, the tax rate is 30 percent. The top rate under this tax is three
hundred percent where the yearly bonus amount exceeds the standard
wage amount by six month’s wages.'®®

The tax is exempted on bonuses paid to employees as invention
awards, awards for rational proposals on technical transformation, awards
for speed unloading of foreign freighters, and bonuses issued to workers
working in mining, transportation, construction, or oil and gas
exploitation.'?®

4. Collective Enterprise Bonus Tax (Jiti Qiye Jiangjin Shui)

All collective enterprises are liable for the Collective Enterprise Bo-
nus Tax on bonus payments to their employees in accordance with the
rules provided in the State Enterprise Bonus Tax Law.?*® The taxable
bonus includes all payments made from the workers’s award reserves and
bonus reserves, as well as wages, subsidies, labour dividends and stock

195. Art. 2 of the Provisional Regulations on State Enterprise Bonus Tax, adopted by
the State Council on June 28, 1984 and amended and promulgated on July 3, 1985 [herein-
after SE Bonus Tax Law]. This tax was imposed on all state enterprises in 1984 before the
SE Wages Regulatory Tax Law was introduced.

196. SE Bonus Tax Law, supra note 195, at art. 3.

197. Ministry of Finance Notice, (86) Cai Shui Zi, No. 082 (April 2, 1986).

198. Id. In 1987, the rates were reduced to 20% and 200%. See Ministry of Finance
Notice, (87) Cai Shui Zi, No. 010 (Feb. 17, 1987).

199. SE Bonus Tax Law, supra note 195, at art. 6. For further discussion of the tax, see
Yan Zhiping & Yu Leigui, Certain Questions on Taxing Bonuses, Gongren Ribao (Workers
Daily), May 5, 1984 (Chinese version).

200. Arts. 1 and 2 of the Provisional Regulations on Collective Enterprise Bonus Tax,
promulgated by the State Council on Aug. 24, 1985 [hereinafter CE Bonus Tax Law]; and
arts. 2 and 3 of the Detailed Rules for Implementing the Provisional Regulations on State
Enterprise Bonus Tax, promulgated by the Ministry of Finance on Nov. 2, 1985 [hereinafter
CE Bonus Tax Regs.].
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dividends that exceed the standard amount.?*! “Labour dividend” is a
form of renumeration made by a collective to its workers at the end of the
year to allow them to share in the profits of the enterprise. This payment
is taxable only if the amount of the labour dividend is more than one
month’s standard salary.2°2 “Stock dividends” are dividends declared and
paid by a collective which has issued stock to its employees. These stock
dividends are taxable if the amount paid is more than fifteen percent of
the paid-in capital.?*® Food subsidies and price subsidies granted to work-
ers by collective enterprises by referring to those given by state enter-
prises 2 are not taxable. If a collective enterprise pays wages under the
standards set by the state for state enterprises, the taxable bonus is com-
puted in the same way as for a state enterprise. If wages are paid accord-
ing to other standards, the monthly wage is calculated based on sixty
yuan per worker.?°®

Tax rates and exemptions are similar to those applicable to state en-
terprises except that collectives engaged in agricultural activities are ex-
empted from the tax.2%®

E. Resource Taxes

1. Resource Tax (Ziyuan Shui)

The Resource Tax, introduced in 1984,2°7 was aimed at eliminating
profit disparities brought about by favorable physical conditions and en-
couraging an efficient use of the natural resources of the country. This tax
is now being levied on units and individuals engaged in exploiting crude

201. CE Bonus Tax Law, supra note 200, at art. 5.

202. Id. at art. 7.

203. Id. at art. 8.

204. In China, wages are only a part of the workers’ actual income received from state
enterprises. A greater part of their renumeration is in the form of labour insurance and price
subsidies. Labour insurance and welfare payments are about 37% of the basic wage bill in
state enterprises. All amployees in state and collective enterprises enjoy free medical care.
Because of the price policy on agricultural and sideline products, the government has to
purchase cereals, oil crops, eggs, pork and coal, etc., and sell them to city residents at a loss
in order to keep the wage level down. State enterprises may also give certain food subsidies
to their employees in various forms. From early 1988, the “hidden” food subsidy became
apparent in Beijing by paying a 10 yuan food subsidy to each qualified person (such as
workers and university students) per month in return for allowing the market to decide the
price of vegetables, eggs, sugar and pork. In addition, houses in cities are built and distrib-
uted by government departments and enterprises according to an overall plan, and rents are
artificially low. The total cost of these subsidies makes up 85% of the renumeration in state
enterprises of which 70% consists of subsidies for housing. See Yu Haitao, Difference in
Wage Systems, BEING REv., Jan. 18-24, 1988, at 25-26.

205. CE Bonus Tax Law, supra note 199, at art. 10. There have been some complaints
about this standard monthly wage amount being too low. See Shijie Jingji Daobao (World
Economic Herald), Dec. 28, 1987, at 2.

206. CE Bonus Tax Law, supra note 200, at art. 13.

207. Regulations of the People’s Republic of China on Resource Tax (Draft), promul-
gated Sept. 18, 1984 by the State Council [hereinafter Resource Tax Law].
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oil, natural gas, coal, metal and non-metal products.?®® The progressive
tax rates are calculated according to the sale profit rate of the taxable
products.?® The higher the sale profit rate, the higher the Resource Tax
rate. The basic sale-profit rate is 12 percent, and the tax is only imposed
if the profit rate is higher than the basic rate. For each 1 percent increase
in the sale-profit rate, the rate is .5 percent of the sales income of the
product if the profit rate is between 12 to 20 percent. The tax rate is .7
percent for each 1 percent increase on the excess portion where the sales-
profit rate exceeds 25 percent.?’® Products consumed by the taxpayer are
deemed to be sold at the stipulated prices for the purpose of the tax.?!!
Small-scale mining businesses can be granted a 50 percent reduction in
tax. Other taxpayers may also be entitled to an exemption from or reduc-
tion in the tax if special encouragement is deemed appropriate by the
government.?'? The payment of this tax is deductible when computing the
taxable income of the taxpayer.

2. Special Tax on Burning Oil (Shaoyou Debie Shui)

This tax was introduced in 198222 to restrict domestic oil consump-
tion in order to encourage the domestic use of coal, thereby increasing the
export of petroleum abroad.

Enterprises which burn crude oil or heavy oil for boilers, industrial
kilns and furnaces are subject to this tax based on the amount of oil
burned.?** The tax is levied at the rate of 40 to 70 yuan per ton on crude
oil and 70 yuan per ton on heavy o0il.?!®

F. Local Taxes

Considering China’s size, both in terms of geography and population,
its tax system and legal system are highly centralized. Local government

208. Id. at art. 1. Foreign enterprises and Chinese-foreign joint ventures are not cur-
rently subject to this tax. Tax on metal and non-metal products has been postponed. See
art. 1(1) of the Provisions on Several Questions of Resource Tax, in Ministry of Finance
Notice, (84) Cai Shui Zi, No. 296.

209. The “sales-profit rate of a taxable product” calculation is:

Sale profit of the product

- X 100%
Sale income of the product

Resource tax = sale income of the product X tax rate

210. Resource Tax Law, supra note 207, at art. 2.

211. Id. at art. 4.

212. Id. at art. 7. For a discussion of the tax, see Guo Hongde and Yang Yimin, The
Status of Implementing the Resource Tax and Ideas for Perfection of the Tax, Zhongguo
Shuiwu, 1986, No. 4 (part 1), 13-5. and No. 5 (part 2), 11-2; and Hong Chu, The Deep
Meaning of Start Levying Resource Tax, Zhongguo Shuiwu, 1985, No. 1, at 18 (Chinese
versions).

213. Trial Regulations on Levying of Special Tax on Qil Burning, promulgated by the
State Council on April 22, 1982 [hereinafter Oil Burning Tax Regs.].

214. Id. at art. 1.

215. Id. at art. 3.
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authorities derive their taxing powers from the central government so
that the taxes that they are empowered to levy, and the maximum rates
of such taxes, are prescribed by the central government.**®* However, local
governments have extensive powers to promulgate implementing rules
with respect to the local tax laws promulgated by the central government.
The local government also may have powers to grant reductions or ex-
emptions from local taxes.

Taxes designated as local taxes by the central government include
Real Estate, Urban Land Use, Farmland Use, Vehicle and Vessel Use,
Slaughter, Stamp and Banquet.?'”

1. Real Estate Tax (Fangdichan Shui)**

An Urban Real Estate Tax was imposed in China in 1951 on both
buildings and land.?*® It was replaced in 1986 by the Real Estate Tax,**°
but the 1951 version still applies to foreign individuals and enterprises
with foreign investment. The Real Estate Tax is levied in cities, counties
and townships. This tax is payable in respect of houses or buildings
owned by units or individuals. It is charged at 1.2 percent of the residual
value of a property if the taxpayer is also the property owmer. The
“residual value” is usually between 70 and 90 percent of the original cost
of the property, the exact percentage being determined by the local gov-
ernment.??! If the property is leased, the tax is imposed at 12 percent of
the rental income from the property.?** Properties owned by government
agencies, armed forces, and individuals for non-business purposes are ex-
empt from the tax. Temples, parks and historical places are also
exempt.??®

2. Urban Land Use Tax (Chengzhen Tudi Shiyong Shui)
The Urban Land Use Tax was introduced in July 1988 and became

216. The Principal Rules of 1950 provided that tax legislation which is within the juris-
diction of a county, municipality or province must be submitted to the central authorities
for approval. In practice, most local tax legislation is promulgated by the central govern-
ment in the first place. They are referred to as local taxes because the revenue accrues to
the local governments and the local governments have the right to promulgate implementing
rules.

217. See Regulations concerning the Implementation of a Fiscal Administration System
of Delineating Taxes, Checking and Ratifying Revenue and Holding Different Levels of
Government Responsible, issued by the State Council on March 21, 1985.

218, The term “real estate” does not include land as all land in China remains the
property of the state under the CONSTITUTION OF THE PEOPLE’S REPUBLIC OF CHINA, art. 10
(adopted on Dec. 4, 1982, by the 5th Session of the 5th National People’s Congress).

219. See Provisional Regulations Governing the Urban Real Estate Tax, promuigated
Aug. 8, 1951 by the Administrative Council.

220. Provisional Regulations of the People’s Republic of China on Real Estate Tax,
issued by the State Council on Sept. 15, 1986 [hereinafter Real Estate Tax Law].

221. Id. at art. 3.

222. Id. at art. 4.

223. Id. at art. 5.
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effective as of November 1, 1988. All units and individuals who use land
located in cities and towns are subject to the tax.??* The tax rates vary
from 0.5 to .10 yuan in large cities to between 0.3 and 0.6 yuan in county
towns and mining areas, the exact rate of which is determined by the
local government.??® The tax is not imposed on land used by the govern-
ment agencies, armed forces, temples or parks, or used for the purposes of
constructing energy, transportation and water facilities.??®

3. Farmland Use Tax (Gengdi Zhanyong Shui)

The Farmland Use Tax was introduced in 1987.227 It was aimed at
encouraging citizens and businesses to make better use of land resources,
strengthen land control, and protect farmland.?*®

Any unit or individual that occupies farmland to build a house or
engage in other non-farm business is a taxpayer and is liable for the tax
at rates ranging from one to 10 yuan per square meter, depending on the
location of the land. The exact rate of the tax is determined by the peo-
ple’s government of the province, autonomous region, or municipality di-
rectly under the Central Government.??®* These rates may be raised by not
more than 50 percent in the Special Economic Zones and other areas
open to foreign investment.?*® Land is also exempt from tax if it is used
for such things as military purposes, railways and airports, schools, kin-
dergartens and hospitals.?3!

4. Vehicle and Vessel Use Tax (Che Chuan Shiyong Shui)?*?

This tax was levied on units and individuals using motor vehicles and
motor boats of most types, plus some types of non-motored transport. It
is within the jurisdiction of the province, autonomous region or munici-
pality directly under the Central Government, and is normally paid
yearly as a form of license fee.

224, Art. 2 of the Interim Provisions of the People’s Republic of China on Urban Land
Use Tax, adopted by the State Council on July 12 and effective as of Nov. 1, 1988 [hereinaf-
ter Urban Land Use Tax Law].

225, Id. at arts. 4 and 5.

226. Id. at art. 6.

227. Provisional Regulations of the People’s Republic of China on Farmland Occupa-
tion and Use Tax, promulgated by the State Council on April 2, 1987 [hereinafter Farmland
Use Tax Law].

228. “Farmland” is defined to be land used for growing crops. See id. at art. 2.

229. Id. at art. 5.

230. Id.

231. Id.

232. This tax was previously called Vehicle and Vessel License Plate Tax under the
Provisional Regulations Governing the Vehicle and Vessel License Plate Tax, promulgated
Sept. 13, 1951 by the Administrative Council of the Central People’s Government. On Sept.
15, 1986, a new law was issued by the State Council based on the 1951 law — the Provi-
sional Regulations of the People’s Republic of China on Vehicle and Vessel Use Tax. The
1951 law still applies to foreigners and foreign businesses in China.
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5. Slaughter Tax (Tuzai Shui)

The Slaughter Tax is charged when pigs, sheep and cattle are slaugh-
tered. The tax is imposed at a rate fixed by the local government in accor-
dance with the Slaughter Tax Regulations.?®*

6. Stamp Tax (Yinhua Shui)

A stamp tax was levied from 1950 until 1958 when it was incorpo-
rated into the Consolidated Industrial and Commercial Tax. A new
Stamp Tax Law was passed in June, 1988, and became effective October
1, 1988.2*¢* Under the Stamp Tax Law, all individuals and entities who
write or obtain a specified document are liable for the tax. The “specified
documents” include: (1) contracts for; (a) purchases and sales, (b) under-
taking of processing work, (c) construction projects, (d) leasing property,
(e) transportation of goods, (f) storage and custody, (g) lending funds, (h)
insuring property and technology; (2) conveyances; (3) business accounts
books; (4) registration certificates for rights and licenses; and (5) other
documents determined taxable by the Ministry of Finance.?*® Tax rates
vary in accordance with the nature of the documents. For example,
purchase and sales contracts are taxed at 0.003 percent of the sale price,
while construction and installation contracts are taxed at 0.003 percent of
the fee charged; contracts for the undertaking of processing work and
transportation of goods are taxed at 0.005 percent.?®® Taxpayers are re-
quired to pay the tax at the applicable rate by purchasing and affizxing tax
stamps which must be pasted on the taxable document.?*” The tax is not
levied on duplicates or manuscript copies of documents on which the
stamp tax has already been paid, nor on instruments written by the
owner of property when such property is donated to the government, a
social welfare entity, or a school.?*®

7. Banquet Tax (Yanxi Shui)

A Banquet Tax was introduced in September 1988, to guide reasona-
ble consumption and discourage waste.>*® Entities and individuals who
hold banquets in restaurants, hotels and other catering places are subject

233. Provisional Regulations on Slaughter Tax, issued by the Administrative Council
on Dec. 19, 1950.

234. Provisional Regulations of the People’s Republic of China on Stamp Tax, adopted
by the State Council on June 24, 1988, and effective as of Oct. 1, 1988 [hereinafter Stamp
Tax Law).

235. Id. at art. 2.

236. See Table of Tax Rates for Stamp Tax Items annexed to the Stamp Tax Law.

2317. Stamp Tax Law, supra note 234, arts. 5 and 6.

238. Id. at art. 4.

239. Interim Regulations of the People’s Republic of China on Banquet Tax, adopted
by the State Council on Sept. 9, 1988, and promulgated Sept. 22, 1988 [hereinafter Banquet
Tax Law].
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to this tax.?*® The tax is charged at fifteen to twenty percent of the ban-
quet price exceeding 200 to 500 yuan, the exact amount of which is sub-
ject to determination by the local government.?*! The owner or manager
of restaurants and hotels which provide the banquet are required to with-
hold the tax from the price charged.**

8. Market Transaction Tax (Jishi Jiaoyi Shui)?*®

This is a tax imposed on individuals or entities (mainly farmers) sell-
ing domestic animals, meat, fruits, local products and home-made handi-
crafts. The rate is generally 10 percent of the sale price and local govern-
ments are empowered to impose the tax at lower or higher rates.

9. Livestock Transaction Tax (Shengchu Jiaoyi Shui)?**

Entities or individuals purchasing cattle, horses, donkeys, mules and
camels are liable to this tax. The tax rate is 5 percent of the purchase
price. The tax is payable to the local tax office and accrues to the prov-
ince, autonomous region or municipality directly under central control.
Enterprises with foreign investment may also be liable to this tax if they
purchase taxable livestock for business purposes.?*®

III. AN OveRAaLL EVALUATION OF THE CHINESE TAX SYSTEM

Despite its long historical antecedents, China’s present tax system is
the creation of the past eight or nine years and is the result of the new
economic policy. Although further major changes and reforms can cer-
tainly be expected, the basic structure of the system now seems to be
complete. Because China is both a developing and a socialist country, the
criteria which would commonly be applied in assessing a Western capital-
ist economy may be inappropriate in evaluating China’s recent
achievements.

A. Functions of Taxation in China

Taxation in China performs not only the function of raising revenue
for the government, but also acts as an economic regulator to implement
the state economic plans and various state policies. Since 1980, when the
Joint Venture Income Tax Law was promulgated, taxation also has
played an important role in attracting foreign investment.

240. Id. at art. 2.

241. Id. at art. 3.

242. Id. at art. 5.

243. The tax is charged under the Interim Regulations on Market Transaction Tax,
adopted on April 16, 1962 by the State Council.

244. It is levied under the Interim Regulations on Livestock Transaction Tax, issued on
Dec. 13, 1982 by the State Council.

245. Cai Shui Wai Zi, July 19, 1984, No. 130 (Ruling by the General Tax Bureau of the
Ministry of Finance).
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1. Raising Revenue

As in any other system, taxation in China performs the function of
raising revenue and reallocating income. Taxes are levied on the “princi-
ple of using what is taken from the people in the interest of the peo-
ple.”?*¢ Since the establishment of the People’s Republic, more than 800
billion yuan has been collected in the form of taxation, and this has
played an important role in promoting socialist construction. Prior to the
recent tax reform, tax revenue accounted for only 40 to 55 percent of
state revenue while the rest came from profits delivered by state enter-
prises.?*” In 1986, this figure had been increased to over 90 percent.**®
This function of raising revenue is considered to be the primary function
of taxation in China.*®

2. Regulating the Economy

Another function of taxation is to regulate the economy. In China,
numerous “economic levers” are used to implement the state economic
plans, including controls on prices, credit, interest rates, wages and prof-
its, as well as taxation. The most important of these at present are pricing
and taxation. The state uses taxation to guide and control the production
and consumption of products and to fulfill various planned targets by
stipulating different tax rates, tax base and exemptions to suit various
requirements.?®® Frequently, however, taxation is used in combination
with price controls to regulate the economy.

Taxation is also used as means of readjusting differences in income
among enterprises caused by various “objective factors,” such as fixed
prices, quality of existing equipment, availability of resources and the lo-
cality of the enterprise. By levying taxes on profits earned from taking
advantage of favorable conditions, the state can make enterprises com-
pete on a equal basis.?™

246. Commentator’s article, Fundamental Ways to Increase Tax Revenue, Renmin
Ribao, April 14, 1984, at 1 (Chinese version).

247. Wang Kun, supra note 1, at 20.

248. See Jin Xin, The Principles and Practice of Constructing China’ Tax System,
ZHoNGeuo SHuiwuy, No. 12, at 4 (1987).

249, See Liu Zuo, The First Function of Socialist Taxation Is Organizing Fiscal Reve-
nue, ZHONGGUO SHUIWU, No. 6, at 23 (1986); and Xu Jianguo, Functions of Socialist Taxa-
tion, ZuonGeUo SHuiwu, No. 12, at 17 (1986). Agriculture Tax is not very important in
providing revenue, but it does secure the supply of grains to the state. See Cai Nong, Char-
acteristics, Functions and Policy of Our Country’s Agriculture Tax, Cal ZHENG, No. 2, at 37
(1985) (Chinese version). _

250. See further Wang Ruichang, A Brief Discussion of the Characteristics of the Eco-
nomic Lever Function of Taxation, ZHONGGUO SHuiwu, No. 1, at 16 (1986); Deng Ziji, A
Brief Discussion of Taxation Lever, ZHONGGUO SHUIWU, No. 4, at 24 (1986); and Lu Renzhi,
The Comparison and Choice of Public Debt Lever and Taxation Lever, CAiMao YanJiu, No.
11, at 60 (1986) (Chinese version).

251. Yuan Zhenyu, Functions of Socialist Taxation, ZHoNGcUO SHuUIwU, No. 4, at 33
(1985); and Tang Tengxiang, From Economy to Finance, ZHONGGUO SHUIwWU, No. 11, at 42
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(a) Prices Versus Taxes

China used to have a highly centralized, planned economic system.
The overwhelming majority of commodities and services were controlled
by the state pricing management organs, and principal aim of pricing pol-
icy had been to maintain the stability of market prices.?*? Since the late
1970s, when new economic policies were adopted, China has been experi-
menting with a combination of market forces and state planning in order
to regulate the economy. By the end of 1987, the degree of central plan-
ning of the economy reduced from 100 percent to about 55 percent.?s?
Two new pricing systems also were adopted in addition to the previous
system. Under these systems the state stipulated a single price known as
state stipulated prices.” These two systems are “state guided prices” and
“market adjusted prices.” The term *“state stipulated prices” refers to
prices of products and rates of service fees determined by the Commodity
Price Department and the competent departments of local governments.
“State guided prices” are commodity prices and service fee rates deter-
mined by enterprises within the guidelines prescribed by the Commodity
Price Departments and the competent departments of local government
by setting a basic price fluctuation range, a rate differential, a profit rate,
a ceiling price or a minimum reserve price.?*

State stipulated prices are determined as not only the same as the
value of the commodity, reflecting supply and demand conditions, but
also to meet state policy requirements.?*® Prior to 1979, most goods and
services were subject to state price control. State policy required that ag-
ricultural products, raw materials and necessities be priced artificially low
in order to reduce the cost of industrialization; by contrast, luxury goods
and some industrial products were priced very high.2*® Consequently, en-
terprises producing highly-priced goods, such as watches and bicycles,
were profitable whereas those producing lowly-priced products suffered
losses or made little profit no matter how well they were managed.?®”

Since price reform commenced in 1979, goods subject to state stipu-
lated prices decreased from more than three hundred categories to
twenty-six by the end of 1987. However, basic production materials listed

(1986) (Chinese version).

252. HE JINMING, JiINGJI GONGzUO SHOUCE (Economic WoRKING HANDBOOK) 455 (1984)
(Chinese version).

253. Renmin Ribao (Overseas Edition), Nov. 9, 1987, at 1 (Chinese version).

254. Regulations of the People’s Republic of China on Price Control, art. 8, promul-
gated Sept. 11, 1981 by the State Council [hereinafter Price Control Regs.].

255. Id. art. 7.

256. It is argued by some writers that whenever prices are set above marginal costs, the
part of price over the marginal costs can be deemed as an indirect tax on the product paya-
ble by the purchasers. See R.H. Floyd, Equivalence of Product Tax Changes and Public
Enterprise Price Changes, 28 IMF Staff Paper 338 (1981).

257. For a discussion of the disparities caused by the previous price policy, see Wang
Zhenzhi and Wang Yongzhi, Epilogue: Prices in China, CuiNa’s EcoNomic REFORMS 220
(1982).
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in the state plan, such as petroleum, natural gas, electricity, acid and coal,
are still uniformly priced by the state. The majority of industrial products
are, however, subject to the state guided prices and some goods are totally
priced by market forces. Certain products may be subject to three differ-
ent prices, depending upon whether they are inside or outside the state
plan. In most cases, the stipulated price is lower than the guided price,
which is lower than the market price.?®® Enterprises used to be indifferent
to their profits, since they accounted for all their profit and loss to the
state and everyone ate from the “same big pot.” The current economic
reform requires these enterprises to be economically independent and re-
sponsible for their own profits and losses. Although the price reform has
rationalized the pricing system, the reform cannot be completed within a
short period of time due to various existing problems. Further, inflation is
too high to allow further readjustments.?®®

To balance the “bitter and the sweet” among enterprises manufac-
turing different products, Product Tax and Value Added Tax (VAT) were
introduced in 1984.2%° The tax rates of these two taxes were designed on
the assumption that price levels would be relatively unchanged.?®' Where
prices are higher than the value of products,?®? profits made by enter-
prises from the price over the actual value should be handed over to the
state in the form of tax, whereas enterprises that suffer losses due to the
price being set below the value should be granted financial subsidies in
the form of lower tax rates or special tax exemptions. Therefore, tax rates
are high for products which are sold at high prices and where the govern-

258. For example, rice is subject to three type of prices. When state purchases rice
pursuant to a contract signed with peasants, the price is state stipulated. Where peasants
sell extra amounts to the state, they can sell it at the state- guided price. If the rice is sold
on the market directly, peasants can get whatever price they can determined by supply and
demand. See Bao Xiansen, A Discussion of the Effect of Li Gai Shui on Price Factors,
CamMao YANJIU, No. 3, at 27 (1985) (Chinese version).

259. An obvious difficulty of rationalizing the price system is how to increase prices for
previously lowly priced goods, (mainly raw materials, agricultural products and necessities)
without causing a cost-push inflation. The inflation rate in 1987 was 7.3 percent, in general,
but around 20 percent for non-staple foods in cities. See Ge Wu, Prices and Economic Situ-
ations, Beijing Review, March 7-13, 1988, at 4; and Song Yangyan, Wang Haidong and Du
Duanhua, Reflections on and Designs of Price Reform, Jinca1 LiLuN Yu JiNgJ1 GuanLl (Eco-
NoMic THEORY AND EcoNomic MANAGEMENT), No. 3, at 21 (1987) (Chinese version).

260. The ICT performed similar functions as these two taxes but on a smaller scale.

261. See Liu Deming, A Brief Discussion of the Relationship between Price Lever and
Tax Lever, ZHONGGUO SHUIWU, No. 3, at 8 (1985) (Chinese version).

262. The value of a product equals the cost of production plus wages and average social
profit which is the average profit made by all enterprises manufacturing the same products.
See CHEN GoNG, Hou MENGHUA AND YUAN ZHENYU, CAIZHENG JIAOCHENG (TEACHING MATER-
1ALS ON FINANCE) 155 (1985) (Chinese version). The price of a product theoretically equals
the value of the product plus Product Tax or VAT. The amount of the Product Tax or VAT
is not shown on price tags and consumers do not know how much tax they pay when they
purchase goods. Normally, when taxes are increased, prices are not increased at all, or are
increased by a smaller amount, depending upon whether the state intends to maintain the
price level of the product or not. Thus, increased taxes are borne by producers.
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ment does not intend to encourage over-production of these products.
Lower tax rates or exemptions are applied to products which are lower
priced, and the production of which is necessary and needs to be en-
couraged. To influence consumption of taxable goods, higher rates are ap-
plied to those the consumption of which needs to be limited due to lim-
ited supply or social policy. Conversely, lower rates are set for products of
which the government encourages the consumption and for products re-
ceiving financial subsidies, such as foods and other necessities.?®® This ex-
plains why the Product Tax has as many as 26 tax rates applicable to 270
taxable products.

It should be noted that, as long as the state controls prices, taxes will
be used to regulate supply and demand. However, it has been recom-
mended that when prices are rationalized, i.e., prices equal the true value
of products, taxes should be “neutral”.?s

3. Attracting Foreign Investment

The Chinese government believes that lower tax rates will attract for-
eign investment to China and that taxing foreign investment in a
favorable way will do no harm to the creation of a suitable environment
for foreign investors. Therefore, tax incentives are offered to foreign en-
terprises and Chinese-foreign joint venture enterprises. These enterprises
are taxed at very low rates — 10 percent in Special Economic Zones for
export-oriented enterprises, whereas state enterprises are taxed at 55 per-
cent and individual households are taxed at 60 percent or more. Foreign
individuals working in China are also taxed at nominal rates compared to
those applicable to Chinese citizens.

B. Egquity

Before discussing the equitability of China’s tax system, it should be
mentioned that the equity dimension of tax policy, highly important in
capitalist countries, is less important in China. Despite the fact that a
rich class of citizens is emerging in China due to the flexible economic
policies, large disparities of income are unlikely to appear in the near fu-
ture because of the public ownership of land and means of production
and state control over wage increases. The communist party and the gov-
ernment maintain a host of instruments other than income taxation to
influence the distribution of incomes in the society. The government
maintains these controls because of the communist philosophy and tradi-

263. See Dai Yuanchen, A Discussion of the Relationship between Price and Public
Finance, Taxation, Credit, Wages and other Economic Levers, CaiMao Yanaiu, No. 1, at 9
(1986); He Zhaoqi and Tang Shunlu, To Properly Use the Price and Taxation Levers to
Promote and Speed up a Commodity Economy, ZHONGGUO SHUIWU, No. 9, at 8 (1986); and
Xu Riqing and Qian Wei, A Study on Several Questions relating to the Socialist Tax
Lever, Cammao Yanaiy, No. 1, at 14 (1986).

264. Xu Jianguo, Relationship between Prices and Taxes, ZHONGGUO SHuUIwu, No. 5, at
19 (1987).
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tional Chinese values which emphasize equal levels of income and wealth.

1. Vertical Equity

Marx and Lenin both called for a heavily progressive income tax in
socialist states in order “to ensure that the incidence of taxation falls on
those individuals best able to pay.”?®® Although China’s Individual In-
come Tax (IIRT) is not heavily progressive, the recent Individual Income
Regulatory Tax and the Private Investors Individual Income Regulatory
Tax make it more so for Chinese citizens. Passive investment income is
taxed at a flat rate of 20 percent. With the basic deductions permitted,
the effective top marginal rate on royalties is a mere 16 percent for Chi-
nese citizens. At first sight, China’s system of taxing earned income more
heavily than unearned, and taxing workers more heavily than the self-
employed, seems contrary to socialist principles. Such an evaluation, how-
ever, is superficial. Employees do not begin to pay tax until their wages or
salaries are several times greater than average Chinese monthly earnings.
Even under the IIRT, tax becomes payable only when income exceeds
approximately four times average monthly earnings. Employment income
would have to exceed seven times the average before the total tax burden
equals that of the flat-rate tax on interest and dividends.

For Chinese citizens, the IIRT aggregates income from employment,
professional services and rents, with the two latter items now being taxed
at progressive rates. In addition, business income of individuals, whether
operating through private enterprises or individual households, is taxed
at progressive rates, though technically it is the enterprise which pays the
tax. In any event, it could be argued that a progressive income tax is not
needed in China for purposes of redistributing income, since redistribu-
tion has already been achieved by other means. The relatively even distri-
bution of income and wealth in China, and the absence (as yet) of any
substantial class of “rich” individuals, reduces the need for a steeply pro-
gressive income tax.

A further possible cause of vertical inequity is the fact that personal
income tax plays, at least for the present, an insignificant role in public
finance. Heavy reliance is placed upon taxes on goods and services, which
are generally considered to be regressive in nature. Taxes on essential
items, such as the Salt Tax, clearly are regressive. In general, however,
the structure of indirect taxes seems to be mildly progressive, with low
rates applying to basic necessities and higher rates to luxuries, tobacco
and alcohol. Further, in an economy where the prices of many commodi-
ties are controlled, the conventional view that indirect taxes are necessa-
rily shifted to the consumer is no longer valid. Currently, Chinese officials
feel that these taxes operate as taxes on enterprise profits, since they can-
not be passed on in the form of higher prices. In the case of state enter-
prises this may make little difference, but as competition among different

265. M. NEwcrty, TAXATION IN THE Sovier UNioN 361 (1986).
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types of enterprises increases in China, it may be legitimate to regard
indirect taxes, at least in part, as being imposed upon the profits of pri-
vate and collective businesses.

2. Horizontal Equity

In terms of horizontal equity, the present system stands up to scru-
tiny less well. A major reason for this is the essentially schedular nature
of income taxation in China due to the state policy of taxing earned and
unearned income differently, though the IIRT may be viewed as a step
towards the eventual introduction of a comprehensive income tax since it
introduces a measure of aggregation of the various sources of income. At
present, however, there is a mixture of flat-rate and progressive taxation:

- an individual with a large salary may pay more tax than another individ-
ual with the same total income where that income is derived from divi-
dends or interest, or from a combination of salary and investments. Since
different types of income are taxed differently — rents and royalties on
the one hand and dividends and interest on the other — distortions are
inevitable and opportunities for tax planning and avoidance arise.?®® An-
other potential cause of inequity is the taxing of certain types of income,
notably rents, royalties and professional income, on the basis of gross re-
ceipts less a standard deduction, rather than upon actual profit.

C. Neutrality

Inequities will arise in the taxation of business income as well. Seven
different taxes — eight if one includes the Agriculture Tax — are im-
posed on profits, depending upon whether the business is foreign-owned,
a joint venture, a state enterprise, collectively owned, individually or pri-
vately operated. Each type of business pays tax according to its own rules
and schedule of rates. Since these different types of business are in com-
petition with each other, there is a risk that differences in tax burdens
may cause distortions.?®” Unfortunately, this situation may stay until a
complete reform of the business income tax system has taken place. In
any event, in a socialist state, the difference in ownership predetermines
the difference in fiscal liability of enterprises towards the state. The dif-
ference will remain if the government adopts different policies towards

266. Little is known about the Chinese attitude toward tax avoidance. Tax evasion, by
contrast, appears to be widespread and a serious problem. See, e.g., Renmin Ribao, May 13,
1985 (Chinese version); China Daily, Oct. 8, 1986. Nor is it a new problem. Ecklund records
a massive campaign against tax evasion in 1955, and notes that of 2,071 firms audited in
Wuhan, 1,760 were found to have evaded tax. G. Ecklund, supra note 19, at 41.

267. Different tax treatment, of course, may be designed to promote competition and to
compensate for other factors which cause distortions. Nevertheless, some consequences may
be unintended; for example, a large collective enterprises (in terms of profit) pays more tax
than a small one, although, when profits are shared among the individual members each
receives the same. Similarly, there are significant differences in the rates of tax applicable to
contractual fees earned by an individual under the IIRT, and by a private business under
the CEIT or Household Tax.
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each type of enterprise.

Distortions also exist in the indirect tax system, due to the partially
cumulative effect of the "roduct Tax and Business Tax. This leads one to
wonder whether the value-added tax might eventually be expanded to re-
place those taxes. It should be noted, however, that some of the distor-
tions are intended by the state to encourage or discourage the production
and consumption of certain products or to use taxation as an economic
lever to control the economy. Neutrality of the tax system is not yet one
of the main criteria to evaluate the Chinese tax system.

D. Complexity

At first glance the Chinese tax system appears to be excessively com-
plex. Where, in many Western countries, there is a single comprehensive
income tax, or two taxes (one on individuals and one for corporations),
China has nine or ten. Similarly, where other countries manage with two
indirect taxes — a sales tax or value-added tax and an excise duty —
China has four or five. Nevertheless, these differences are more apparent
than real. Frequently, a country will have a single income tax code, com-
monly of considerable length, which treats various types of activity and
income differently. Western tax codes are, at least, as complex as the
multiplicity of separate tax laws in China. The number of separate taxes,
therefore, is not important unless they are administered separately. Nev-
ertheless, the existence of so many categories and rate schedules, both of
direct and indirect taxes, inevitably gives rise to “grey” areas and to un-
certainty, which in turn may give rise to disputes between taxpayers and
authorities.

Simplification of China’s tax system seems a distinct possibility.
There has already been a substantial move towards VAT in the turnover
tax system, but simplification cannot really take place until the pricing
system is totally reformed. Taxes on enterprises may be, at least in part,
integrated. A single income tax law on all enterprises with foreign invest-
ment has been drafted.?®® The State Enterprise Income Regulatory Tax
may be repealed due to the pressure from both academics and enterprises
and we may eventually see a single enterprise income tax system in China
in the future.?®® The Individual Income Regulatory Tax has moved a step
further in aggregating personal incomes.

IV. CoNcLUDING REMARKS

As the current tax system is mainly a product of the new economic
polices adopted in the late 1970s, it is bound to be reformed along with
the further development of the economic and political reform in China.

268. Renmin Ribao (Haiwai Ban), July 7, 1988, at 3 (Chinese version).

269. Cao Ruitian and Zhou Caifeng, To Organize Tax Revenue and to Regulate the
Economy — a talk by Jin Xin, Director of the General Tax Bureau of the Ministry of
Finance, Renmin Ribao (Haiwai Ban), June 21, 1988, at 3 (Chinese version).
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To a certain extent, in fact, the tax system has already lagged behind the
development of the economic reform. For instance, the replacing of Prod-
uct Tax with VAT has been very slow and has not taken into account the
results of the pricing reform by amending and simplifying the rate struc-
ture when the price of more and more commodities are subject to market
determination; the income taxation of domestic enterprises cannot com-
pletely meet the requirements of urban economic reform, which generates
some new forms of business entities, such as corporate groups, formed by
mergers among state enterprises, collectives or private enterprises, which
are not at present clearly subject to any tax laws; and there have been tax
laws providing for the taxation of enterprises and individuals where state
enterprises are contracted, leased or sold to collectives or individuals. The
existing tax system, also has many deficiencies in itself. The income taxes
levied on business income cause unfair competition among different types
of enterprises. Large and medium-sized state enterprises, which are the
backbone industrial enterprises of the Chinese economy, are subject to
heavy taxation and are short of funds for investment.?”® The multiple-
rate structure of the turnover tax system and the separate tax on each
type of enterprise cause confusion among taxpayers and difficulty in ad-
ministration. Tax evasion has already become a big problem and concern
of the government.?”* Annual national tax inspections have been called to
investigate serious tax evasion cases and penalize tax evaders.

To accommodate the economic reform and create an equitable and
simple tax structure which fits in the socialist economy, the existing tax
system needs to be reformed and perfected. It is anticipated that the fu-
ture reform may be conducted in the following manner. The turnover
taxes and income taxes will remain the two important components of the
system, and neither of which can become the leading tax. In the turnover
tax system, VAT will gradually replace product tax and, probably, busi-
ness tax and an excise tax will be levied on some specific products. In the
income tax system, income regulatory taxes may be abolished, various tax
laws may be integrated, and progressive tax rates adopted. An agricul-
tural tax may stay and be reformed to regulate the rural sector of the

270. See Zhou Shaoyun and Liu Jin, The Problems Existed in the Current Income Tax
System and Thoughts on Further Reform, CaliNG Yansiu, No. 2, at 40 (1988) (Chinese
version).

271. It has been reported that, in certain areas of the country, about 50 percent of state
enterprises avoid tax and about 90 percent of individual households try to pay no tax at all.
Tax evasion is becoming a commonplace. See Renmin Ribao (Haiwai Ban), May 4, 1986, at
1; Han Shaochu, To Administrate Law with Law Is the Material Requirement of Taxation,
ZuonNGeuo Suuiwu, No. 12, at 20 (1985); and To Implement National Tax Law and to
Guarantee State Tax Revenue, ZHONGGUO SHUIWU, No. 1, at 17 (1988) (Chinese version).
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economy. Local taxes may be further defined to make sure that the cen-
tral government receives adequate revenue.?”?

272. See Jin Xin, Principles and Practice for the Development of China’s Tax System,
ZHoNGGuo SHUIWU, No. 12, at 3 (1987); Xu Jianguo, Principles for the Establishment of our
Country’s Tax System, ZHONGGUO SHUIWU, No. 4, at 21 (1987); Ji Kan, A Brief Discussion
of the Reform of our Country’s Fiscal System, Jinca1 GaIGE, No. 2, at 25 (1987); Xu Riqing,
Du Yanshuang and Zhao Kaitai, An Inquiry on the further Reform of our Country’s Social-
ist Tax System, CaziNg Yandtu, No. 5, at 8 (1985); Liu Liqun and Shi Xiaomin, Reflections
on and Choices of Tax Reform, CaiMao JiNGJ1, No. 6, at 26 (1987); Shen Liren, Comments
on “to eat from separate kitchens” and to Delineate Central and Local Taxes, CaiMa0
JINGJ1, No. 11, at 24 (1987); Cai Xiuguo, Several Ideas on the Third Stage of Li Gai Shui,
CawinG Yangiu, No. 7, at 62 (1986); Sui Zongyan, Theoretical Basis and Guiding Principles
for Reforming and Perfecting our Country’s Tax System, ZHoNGGuo Suuiwu, No. 5, at 20
(1986); Gao Wancong, A Summary of Views of Discussions at a Seminar on Perfecting the
Tax System and Tax Models, Znonceuo SHutwu, No. 2, at 27 (1987); and Xu Riqing,
Thoughts on the Develop Strategy of Our Country’s Tax System, ZHoNGGUO SHuUIwU, No. 6,
at 21 (1988) (Chinese version).



LEONARD v.B. SUTTON
AWARD PAPER*

The 1987 Soviet Joint Venture Law: New
Possibilities for Cooperation and Growth in
East - West Relations

Davip M. BosTt**

I. INTRODUCTION

In May of 1985 more than 400 American businesspeople attended
meetings in Moscow with Soviet trade officials as part of a conference
sponsored by the U.S. - US.S.R. Commercial Commission. The Soviets
hoped to accomplish a double purpose by hosting these meetings: demon-
strate to Western nations that it was willing to do business, and en-
courage Western governments to reciprocate by relaxing trade barriers.!
One year later, Soviet trade officials met in New York with U.S. trade
leaders to explore what forms would best facilitate Soviet-American busi-
ness relationships. After expressions of interest by Monsanto, Occidental
Petroleum, Singer Sewing Machine, and other companies,? Soviet officials
announced a new Soviet Joint Venture Law in January of 1987.®> Within
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Judge Sutton is a former Chief Justice of the Colorado Supreme Court, the former Chair-
man of the Foreign Claims Settlement Commission of the United States, and an interna-
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1. Rogers, Glasnost and Perestroika: An Evaluation of the Gorbachev Revolution and
Its Opportunities for the West, 16 DEN. J. INT’L. L. & Por’y 209, 211 (1988). The Soviet
description of the Commission’s goals is: to search for ways of improving cooperation be-
tween the Soviet Union and United States’ economies through seminars, symposiums, mar-
keting, joint scientific research, joint ventures and technology transfers. USSR TRADE Sup-
PLEMENT, J. of Comm., Dec. 8, 1986, at 10.

2. Aronson, The New Soviet Joint Venture Law: Analysis, Issues, and Approaches for
the American Investor, 19 Law & Povr’v. INT'L Bus. 851 (1987). Among other interested
companies which have recently entered into negotiations with the Soviets are: RJR Nabisco,
Mercator Corp., Chevron, Eastman Kodak and Johnson & Johnson. See Breakthrough: a
Journalist’s Report From Moscow, THE NEw YORKER, April 17, 1989, at 30.

3. ON THE PROCEDURE FOR THE CREATION ON THE TERRITORY OF THE
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months the Soviets received over 200 proposals from interested Western
businesspeople.*

Although there have been joint venture laws in the Eastern Bloc for
some time,® this Western access to the Soviet economy is new and reflects
a changing Soviet Union, in terms of perestroika and glasnost as well as
the desire to integrate its economy with the more prosperous West. This
change of attitude has spread throughout Soviet society and politics, and
is confirmed by other recent events such as the relaxation of controls on
information, the historic agreement between the U.S. and U.S.S.R. to
eliminate intermediate range nuclear missiles,® and a number of domestic
and foreign reforms.

Some observers and experts on Soviet affairs have remained skeptical
of Soviet attempts to become involved with the free market, while hold-
ing reservations about Soviet intentions in the joint venture realm.” How-
ever, the new joint venture law conforms to the realities of perestroika
and glasnost, and reveals remarkable flexibility by conforming to Western
investors’ needs.

The joint venture law can bring about more than the establishment
of many small ties for profit. Partnerships based on common economic
goals will allow communist and capitalist enterprises to encounter and
assimilate each other. This interdependence will require the creation
within a given venture of structures for developing shared interests and
resolving conflicts, as well as harmonizing what may be considered a new
communist - capitalist economic culture.

Because the joint venture law does not operate in a void, these many
small ties will implicate numerous social, economic, and political realities.
The venture’s resolution of inevitable conflicts arising under the law due
to differing ideologies, will be paramount to the partnership’s viability. It
is through this mutual resolution of problems that larger processes for
conflict resolution are created: a process for resolving conflicts in the

U.S.S.R. AND THE ACTIVITIES OF JOINT ENTERPRISES WITH THE PARTICIPA-
TION OF SOVIET ORGANIZATIONS AND FIRMS OF THE CAPITALIST AND DE-
VELOPING COUNTRIES, 26 I.L.M. 750 (1987)[hereinafter JOINT VENTURE LAW].

4. Wall St. J., April 6, 1987 at 20 (the 200 proposals were counted as of April 1987).

5. There exist East-West joint ventures in Poland, Bulgaria, Hungary, Czechoslovakia,
and Yugoslavia. See Scriven, Co-operation in East-West Trade: the Equity Joint Venture,
10 INT’L Bus. Law. 105, 109 (1982).

6. Agreement was signed Dec. 9, 1987.

7. It is no secret that the Soviet Union desires to attain the same advantages given
member states of the General Agreement on Tariffs and Trade (GATT). Consequently, it
has been hinted that the Soviets believe their democratization of certain government powers
through Glasnost may lead to admission to GATT. Rogers, supra note 1, at 227. Speculation
operates in the idea that the new joint venture law stems from the Soviet desire to gain
admission to GATT. One means of broadening the base of Soviet export earnings and a
prominent role in world trade can be linked to joint ventures as the proving ground for more
of the open free trade principles found in GATT. See Aronson, supra note 2, at 856-867.
Arguably, the Soviet joint venture law may be a stepping stone for Soviet inclusion to
GATT.
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larger context of East-West relations.
II. BACKGROUND

It is apparent that the Soviet Union no longer represents a compel-
ling ideal to the third world, or even to its own society. As one commenta-
tor recently observed, “[S]ince Communism is becoming an evident fail-
ure at home, it is increasingly difficult for the Soviets to sell it as the
wave of the future to third world and other countries.”® In an attempt to
stabilize and modernize the Soviet economy, the U.S.S.R. has found it
necessary to expand its role in the world market by implementing what
looks remarkably similar to capitalist reform. If so, this would not be the
first time the Soviets have found certain Western reform advantageous,
since as far back as the 1920’s Lenin implemented many free-market re-
forms in times of crisis.® In fact there is an economic crises in the
U.S.S.R. today and, as one author has determined, the programs the Sovi-
ets are implementing to correct its problems “[a]rise from the new Soviet
consciousness that its economic system is not working and that if it
wishes to keep pace economically and culturally with the rest of the
world, [it] must make ‘significant changes.’”"*?

Before the enactment of one such change — the joint venture law —
foreign investment in the Soviet Union was limited to Industrial Coopera-
tion Agreements (ICA’s),'* which required a Western investor to furnish
the Soviets with the capital, equipment, and technical expertise essential
to make the Soviet run operation function. Without any real say in the
operation of the ICA or in managing the operations, Western investors
were left only with the hope they could recoup the cost of their original
investment.'* This conformed to the reality of the U.S.S.R.’s centrally
planned economy, controlled and administered entirely by a rigid and en-
trenched bureaucracy bent solely on state ownership of all means of pro-
duction, prohibiting the private use of hired labor, and private manage-
ment: a virtual ban on private business for profit.

The joint venture law is a stark contradiction to past Soviet policies
on foreign investment. Joint ventures are a creative form of business rela-
tionship, existing in many forms, and managed by their respective part-
ners. A joint venture is simply, “[A]n economic entity comprised of two or
more partners which combine their assets, and expertise, and agree to
share the profits and losses resulting from their jointly managed
enterprise.””®

The desire to implement a joint venture law in the Soviet Union

8. Rogers, supra note 1, at 211.

9. Id. at 239.

10. Id.

11. Dunn, The New Soviet Joint Venture Regulations, 12 N.C. J. or INT’L & Comm.
Regs. 171, 174 (1987).

12. Id. at 175.

13. Aronson, supra note 2, at 855.
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came partly from the knowledge that joint ventures provide their host
country with great opportunities in research and development. These
benefits were made obvious by China’s success with its joint venture
law.'* The Chinese experience, and the fact that joint ventures between
capitalist countries have also been successful,’® has improved the Soviets’
receptivity to joint ventures.

III. THE JoINT VENTURE LAwW - GENERAL PROVISIONS

A. The Venture Proposal

The first step for parties interested in creating a joint enterprise is to
submit a proposal to the Soviet partner’s local ministry. The proposal is
to reflect an interested investor’s tentative plans for a business activity
with a Soviet partner. After being processed through the Soviet bureau-
cracy, the U.S.S.R. Council of Ministers decides whether to accept or
deny the proposal.®* The Council has wide discretion in making its deci-
sion. This discretion is limited only by such considerations as the Soviet
Union’s need for raw materials, foodstuffs, new technology and manage-
ment techniques, a desire to enhance the value of the ruble, increase im-
ports of foreign exchange, and expand the export base of the U.S.S.R..'”

B. Structure of the Joint Venture

The structure of the joint venture is determined by a number of
mandatory and permissive provisions in the joint venture law. In the orig-
inal 1987 law, a Soviet partner was to own not less than fifty-one percent
interest in the joint venture; however, the law has since been changed
permitting Western partners more than fifty percent ownership.'®* The
venture is to be considered an individual entity, self-financing and with
its own balance sheet. That is, the enterprise must “sink or swim” on its
own.'?

14. China has permitted an “open door policy” to Sino-Foreign partnerships in the
form of joint ventures for 10 years. These have brought China over 6 billion dollars in for-
eign investment from over 7,000 foreign investors. See Yuquing, Like Bamboo Shoots After
a Rain: Exploiting the Chinese Law and New Regulations on Sino-Foreign Joint Ventures,
8 N. W. J. InT’L L. & Bus. 59, 118 (1987).

15. Since 1978 a number of industrial nations focused on joint ventures as a progressive
business. Most of those countries were high profit residence states such as the United King-
dom, United States, Japan, France, and West Germany. KAREN J. HLADIK, INTERNATIONAL
JOINT VENTURES 6 (1985).

16. 16 JOINT VENTURE LAW, supra note 3, at 750, secs. 1 & 2.

17. Id. at 750-751, sec. 3.

18. Telephone interview with Harold E. Rogers, Jr., International Attorney and Author
on U.S. - Soviet business transactions (April 10, 1989). For a view of the old forty-nine
percent rule see id. at 751, sec. 5.

19. With a view of the past, this provision is startling to most observers because it
allows soviet business to run itself for the first time, and allows joint ventures to set produc-
tion limits and goals free from government control. See Dunn, supra note 11, at 174. What
M.S. Gorbachev has stated as the key to the new Soviet economic and social reform is, “[t]o
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The venture will conclude contracts on its own, acquire property, and
have the right to sue and be sued.?® Each venture is to have a board with
Soviet citizens as the Chairman and General Director. Participants of the
venture have the right, by mutual consent, to transfer their share of own-
ership to third persons. However, the Soviet partner has a first right of
purchase and any transfer must be approved by the Council of
Ministers.*!

The joint venture must employ a labor force that is made up primar-
ily of Soviet citizens,?? thus the venture may enter into contracts with
Soviet labor organizations. The venture must pay its workers wages, so-
cial security and pensions at a rate determined by Soviet law. All disputes
between the partners, and between the venture and other businesses, may
be settled either in the Soviet courts or by a Soviet arbitration tribunal.?®
Finally, the joint venture must create a charter and file it with the Coun-
cil of Ministers. The contents of the Charter must include the purposes of
the venture, its location, composition of ownership, the stated amount of
each partner’s capital contributions, and a statement of the Charter fund
composition.

The composition of the charter fund includes a statement of the
amount of foreign currency, as opposed to the rubles brought into the
venture. The value of each partner’s property (capital contribution) is to
be determined by its conversion into rubles.?* This valuation is the deter-
mining factor of ownership interest and profit allocation between the
partners.

The duration of the venture may be perpetual; it is limited solely by
the Charter.?® The Charter may also include any other provisions which
allow the partners to further define their duties and relationship to one
another. Thus, having a Soviet Chairman and General Director does not
necessarily eviscerate a foreign partner’s voting and decisionmaking
rights. Structures and rules for inter-venture decision making may be de-
fined by agreement between the partners and incorporated into the ven-

carefully prepare, within the year 1987, and to implement in the U.S.S.R. law on State En-
terprises. To extend its action to all enterprises in 1988 and 1989, and make them com-
pletely self accounting and self financing.” Pravda, June 27, 1987, col. 1.

20. JOINT VENTURE LAW, supra note 3, at 751, sec. 6.

21. Id. at 752, sec. 16.

22. Soviet Council of Ministers Decision on Joint Ventures with Western Firms, 4
INT’L TRADE REP. 358, 361 (BNA) (Mar. 11, 1987).

23. JOINT VENTURE LAW, supra note 3, at 753, sec. 20.

24. Id. at 752, secs. 11-12.

25. Id. at 751, sec. 8. This is a very positive provision because many communist nations
limit their ventures’ duration. Both Poland and Bulgaria place a 15-year maximum on the
length of the venture. Other socialist countries have similar principles. One problem associ-
ated with limitations on joint venture duration is that foreign partners must accept the
exploitation of their capital and technology by sacrificing their capital to the government
when exiting the partnership. See Scriven, supra note 5, at 109.
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ture charter.?® In many respects the charter operates in a manner similar
to partnership agreements in the Western legal world.?”

C. Venture Operations

For its operations the joint venture may create branch offices within
the Soviet Union.?® It may purchase raw materials from the Soviet
Union;?® however, all the venture’s purchases and sales in the Soviet do-
mestic markets must be transacted in rubles.*® The venture’s cash assets’
must be deposited in a Soviet State Bank, with foreign currency to be
immediately converted at an exchange rate determined either by world
money market rates or a procedure established by the State Bank.*

The venture may import and export goods as necessary, but it must
do so through a Soviet Foreign Trade Organization (FTOQ).32 Any foreign
currency expenditures flowing from the venture must be transacted with
the actual foreign currency brought in by the venture’s export sales. The
foreign partner’s repatriation of profits is similarly limited to the cur-
rency brought in by the venture’s net export receipts.??

IV. THe Law’s INHERENT PROBLEMS AND POSSIBLE SOLUTIONS

The new joint venture law presents ample opportunities for profit,
expanded trade, and improved foreign relations. Yet, because the law
does not operate in a void, it also presents problems that must be re-
solved. Major difficulties exist in regard to the law’s provisions on foreign
exchange. There are, as well, the existing trade regulations promulgated
by the Soviet Union and Western nations: these alone present significant
obstacles. Finally, the absence of Soviet legal precedent in partnership
and contract law may well be the most daunting problem for joint

26. JOINT VENTURE LAW, supra note 3, at 753, sec. 21. Without a foreign partner
having the ability to make major management and production decisions, the entire purpose
of the Joint Venture law would be destroyed. The Soviets desire to learn Western decision
processes and without flexibility in the charter agreements the Soviet partners could domi-
nate the venture.

27. Id. at 751, sec. 7. This provision allows the partners to make specific contractual
obligations between themselves, thus minimizing disputes in the future.

28. Id. at 753, sec. 19.

29. There exist a number of incentives making it less likely that the venture will con-
tract for raw materials outside the country. Large tax breaks are given to ventures that
purchase their materials within the country. Extra taxes can be levied on raw materials that
are imported, even while available within the Soviet Union. For a more in depth review of
the tax consequences to the Joint Venture, see UNION OF SOVIET SOCIALIST REPUB-
LICS: EDICT CONCERNING TAXATION OF JOINT ENTERPRISES IN THE SOVIET
UNION AND DISPUTE RESOLUTION OF JANUARY 13, 1987, 26 LL.M. 759
(1987){hereinafter DISPUTE RES. LAW].

30. JOINT VENTURE LAW, supra note 3, at 754, secs. 25 & 26.

31. Id. at 754-755, sec. 29.

32. Id. at 754, sec. 24. This seems necessary because the Soviet’s wish to prevent the
importation of undesirable commodities.

33. Id. at 755, secs. 30-32.
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venturers.

These problems can be solved and, in many cases, aspects of the law
which appear to be obstacles are in fact opportunities in disguise. The
process of problem solving is as important as the solutions to individual
problems. The joint venture law provides the Soviet Union and Western
nations with an opportunity to develop common approaches to problems
in circumstances where shared goals are clearly defined.

A. Foreign Exchange and Currency Problems

Foreign currency reserves are critical both to nations and joint ven-
tures. Using the foreign currency it has acquired, a nation can invest in
activities and products from abroad and enhance the state’s ability to
compete in the world market. Not surprisingly, states are quite restrictive
in controlling the foreign currency that enters and leaves their economies.
International law also reflects this attitude: there is no bilateral treaty
anywhere in the international business world that allows a venture to im-
port or export domestic or foreign exchange freely.>* A state’s regulation
of foreign exchange is explicitly recognized as an act of sovereignty.*®

Some countries are less concerned with the acquisition of foreign cur-
rency than others. Its importance depends on a country’s relative eco-
nomic status in the world. Thus, “While the acquisition of foreign ex-
change may be a high priority of the investment policy of the Sudan, it is
certainly not as important for Saudi Arabia, which seeks particularly to
acquire new technology.”3® Without question, the Soviet Union wishes to
acquire both foreign currency and new technology. In fact, the Soviet
need for foreign currency reserves is as great as that of Sudan; Soviet
currency has very little practical worth in the Western market.?” In its
trade with Western countries, the U.S.S.R. must use the currency of its
trading partners. Foreign currency is so important to a joint venture’s
successful operation that it has been described as “the mother’s milk of
joint venturing abroad.””®®

The new Soviet joint venture law’s foreign exchange provisions also
present major difficulties for joint ventures. The law inhibits a joint ven-
ture’s ability to obtain needed currency simply because the law is geared
toward increasing the Soviet acquisition of foreign exchange. The Soviets
have organized their joint venture law in a manner that makes joint ven-
tures a conduit for bringing in foreign currency. The law inhibits the ven-
ture from sending foreign currency out of the country once it has received

34. Salacuse, Host Country Regulation of Joint Ventures, in JOINT VENTURES ABROAD
103 (1985).

35. Id.

36. Id. at 106.

37. Aronson, supra note 2, at 863. Of course, the Soviets need foreign currency to trade
with other countries and foreign businesses.

38. Salacuse, supra note 34, at 118.
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it.>® Provision 25 of the joint venture law limits the joint venture’s use of
foreign exchange to the currency it earns through its own exports.*® The
venture is also precluded from obtaining currency subsidies and from bor-
rowing currency outside the U.S.S.R.*! This forces joint ventures to con-
centrate their activities more in the area of exporting goods rather than
selling in the Soviet domestic market where payment would be in
rubles.**

The biggest risk a venture faces when dealing with these restrictions
is that its exports might fail or fall short. It would then be unable to pay
its foreign creditors and repatriate the profits for its foreign partner.*® “In
substance, the new law’s express ‘guarantee’ of the right to take of profits
in foreign exchange . . . will apparently apply only when the necessary
foreign exchange has been earned.”** Under Soviet law, if the venture’s
foreign currency runs out, it must make all its expenditures in rubles.*®
Many capitalists will be discouraged from entering joint ventures if the
pot of gold they seek exists only in rubles.

B. Foreign Exchange Rate - The Ruble

The essential problem of foreign exchange is the valuation process of
the ruble: all foreign currency and capital originally contributed or
brought in through exports must be deposited in a Soviet State Bank and
then converted to rubles.*® The State Bank of the U.S.S.R. determines for
itself the official exchange rate.*” Such a one-sided determination of ex-

39. Although seeming harsh, such is not unusual in Eastern Bloc states, nor in China.
Yuquing, supra note 14, at 100.

40. JOINT VENTURE LAW, supra note 3, at 754, sec. 25.

41. Id. at 860-861.

42. As long as a joint venture decides to concentrate on selling its products exclusively
within the Soviet domestic market there would be little concern over foreign exchange since
the entire process can be accomplished in rubles. However, because foreign currency is re-
quired for making outside purchases and repatriating profits, a foreign partner benefits
more by using its Soviet facilities to manufacture its products for export to its previously
established Western markets. As witnesses in China’s international joint venture law, for-
eign investors have geared toward primarily export oriented ventures, Yuquing, supra note
14, at 100. See also, Salacuse, supra note 34, at 106 (Soviet law has forced many to accept
export as the quid pro quo). It may indeed be more beneficial to Western partners if they
set up primarily export oriented joint ventures since it is likely the Soviets will go along
with proposals which give the Soviets some competitive advantage in the manufacture or
sale of a product. This is expecially true when the foreign partner lacks a great foreign
marketing operation and could benefit from such activity. If a foreign partner does have an
extensive marketing operation throughout the world, he receives little incentive to enter a
Soviet joint venture because start-up costs override the low wages found in the U.S.S.R.

43. Aronson, supra note 2, at 863.

44. Smith, U.S. - Soviet Joint Ventures: A New Opening in the East, 43 INT'L Bus.
Law. 79, 84 (1987).

45. JOINT VENTURE LAW, supra note 3, at secs. 25-29.

46. Section 20 of the joint venture law dictates that the foreign currency acquired by
the venture must be deposited in a Soviet Bank for conversion into rubles.

47. JOINT VENTURE LAW, supra note 3, at sec. 29.
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change rates can result in an inflated valuation of the Soviet partner’s
initial contribution and, eventually, the share of profit that partner re-
ceives.*®* Thus, a partner’s profits could vary at the whim of state
policymakers.*®

Whi. this discussion may lead one to believe that the future for joint
ventures is doubtful, it is still quite possible under the present law for
ventures to resolve the foreign exchange problems and reap sufficient
profits.®® The establishment of a fair exchange rate is more likely than it
seems. The Soviet Union has strong incentive to build up the interna-
tional integrity of its currency:

Gorbachev may represent the last chance of better integrating the So-
viet Union into the world economy. There it would come under pres-
sure to behave like a Western Country, competing for capital . . . low-
ering the barriers to foreign investment and even making its currency
convertible.®!

It is in the strong mutual interest of both Soviets and joint venture’s to
establish a fair exchange rate for the ruble.*? Moreover, the joint venture
can protect itself from unreasonable exchange rates by agreement within
the venture charter. Both partners can agree as to the value of their re-
spective contributions and ownership interests.®®

The Soviets have recently reacted to this dilemma of poor ruble mar-
ketability by considering a new type of “special ruble” for international
trade purposes. This limited edition ruble, if approved, will be available
to Western partners, and backed by gold and hard currency reserves.®
This type of consideration enforces the idea that the Soviets view the new
law as both flexible and accommodating to Western needs.5®

C. Import Substitution

Another way of relieving a venture’s foreign exchange problems is
through import substitution. If a venture is producing certain products
which the Soviets need to import from abroad, it is much more economi-

48. Aronson, supra note 2, at 864.

49. Id. at 866.

50. Smith, supra note 44, at 84.

51. TiME, July 27, 1987, at 11.

52. There exist a number of obvious and not so obvious reasons for enhancing the value
of the ruble: 1) Since unfair rates will discourage foreign investors, the Soviets will be apt to
set a rate which encourages entrance into joint ventures; 2) The more joint ventures that
exist in the Soviet Union, the more the ruble is spread around the world community, and it
follows that this alone may enhance the integrity of the ruble in the free market; 3) The
more inflated the ruble becomes, the less likely it will ever be respected in the international
market.

53. Smith, supra note 44, at 89.

54. Soviet Union Considering Special Ruble to Lift Trade, Wall St. J., April 4, 1989, at
Al7, col. 4.

55. Thus, we might consider this type of flexibility as a precursor to even greater Soviet
receptability to Western investors’ needs.
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cal for the Soviets to trade with the venture and avoid the costs associ-
ated with importation, shipping, and excise taxes. If the Soviets pay the
venture for its products in rubles, they need not touch their foreign ex-
change reserves; however, the venture will be left with an excessive sur-
plus of unconvertible rubles.

Import substitution allows the venture to utilize a greater amount of
foreign currency than it could if limited solely to the currency it acquired
through its exports.*® The amount of rubles the venture receives from the
Soviets is valued at its worth in foreign currency, and the venture then
receives the right to borrow or withdraw foreign currency from abroad —
or even within the Soviet Union — up to the amount of the valuation.
This allows a joint venture to utilize needed foreign currency above and
beyond the limits of its export income, as well as repatriate profits and
pay foreign creditors.

The benefits of import substitution are reciprocal. The venture re-
ceives a higher limit on its foreign currency transfers, and the Soviets
reduce their foreign currency expenditures on goods from abroad.®” The
use of import substitution is only one example of how the Soviets and
joint ventures can meet their needs by resolving problems in respect to
their shared interests.

D. Countertrade

Countertrade offers further solutions to the joint venture law’s limi-
tations on foreign exchange. Countertrade is trade with an eye on avoid-
ing the exchange of money. One form of countertrade especially useful to
joint ventures is barter. Barter is the direct exchange of goods or com-
modities of equal or near equal value without the use of currency.®®

Although barter encompasses only 4% of all countertrade transac-
tions worldwide,®® its practicality presents an obvious advantage for joint
ventures and the Soviets. A joint venture can trade the goods it produces
for the products of a foreign company. The goods received by the venture
may be divided up among the venture’s partners according to their per-
centage of ownership. A foreign partner can avoid the harshness of the
Soviet controls on foreign exchange by having its share of the booty sent
to an FTO outside the Soviet Union. Thus, the FTO can sell the Western
partner’s share of goods in exchange for convertible currency. The profits
from such can be deposited into a foreign account, thus allowing the part-
ner to repatriate its profits. Of course, the Soviet Union also profits in
this transaction — it acquires the goods received by the Soviet partner,
new trading partners in the free market, and increases exports of Soviet

56. Yuqing, supra note 14, at 102.

57. Aronson, supra note 2, at 861.

58. Rowberg, Countertrade as a Quid Pro Quo, in JOINT VENTURES ABROAD 211, 213
(1985).

59. Id. at 211.
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made goods.

Since it is often impossible to get immediate delivery of goods as
payment for outgoing goods, another more widely used form of counter-
trade (counterpurchase) may be utilized. Counterpurchase, or “buy-
back,” is the exchange of goods for goods and is performed through recip-
rocal contracts. Each party pays for the other’s goods in an escrow type
account upon receiving delivery of the goods, while guaranteeing by
promissory note that the other party will pay the same amount back into
the account upon receiving a reciprical delivery of goods.®® This avoids
foreign exchange problems because the currency never really leaves the
possession of the Joint Venture.®

The Soviets should be very receptive to countertrade because of its
popularity and its benefits. Countertrade today encompasses over five
percent of all world trade, while some sources put it as high as thirty
percent.®? At least 88 countries, including socialist, developing, and devel-
oped states, require some form of countertrade in certain transactions.®®
China has the same restrictions on foreign exchange as do the Soviets,**
and for them countertrade has been a great success.®® Even greater bene-
fits have been realized in the Slavic Communist nations. Western joint
venture partners in Yugoslavia have profited through countertrade, and
Yugoslavia has been able to afford the import of previously unattainable
goods from costly Western markets. Also, other Eastern Bloc countries
have also experienced a greater influx of needed consumer goods, a no-
ticeable rise in their exports, and a growth in their domestic industries.®®
The utility of countertrade strikes a balance between the needs of part-
ners and the Soviet state. By recognizing the interests both desire from
trade, the joint venture and Soviet Union can develop a dialogue condu-
cive to their separate and shared interests, therefore, shaping both Soviet
law and a future Soviet-Capitalist economic culture.

E. Review by Soviet Foreign Trade Organizations
Although the joint venture law gives the Soviet venture the right to

import and sell goods in the domestic market,®” a Soviet Foreign Trade
Organization (FTO) must review and approve all transactions to deter-

60. Park, Countertrade Requirements in East - West Transactions, 10 INT'L Bus. Law.
122, 123 (1982).

61. The venture can use the same lump sum of currency in a number of successive
transactions since only its presence in the account is important. For a more detailed descrip-
tion of countertrade transactions, see Atrisien & Buckley, Joint Ventures in Yugoslavia:
Comment, 18 J. WorLD TRADE L. 163 (1984). See also Rowberg, supra note 58, at 211.

62. BARTON & FISHER, INTERNATIONAL TRADE AND INVESTMENT 80 (1986).

63. Rowberg, supra note 58, at 214.

64. Yuquing, supra note 14, at 100.

65. Id. at 96.

66. Atrisien & Buckley, supra note 61, at 166.

67. JOINT VENTURE LAW, supra note 3, at 754, sec. 24.
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mine if the goods are appropriate for Soviet domestic consumption.®® The
venture is not free to deal directly with Soviet citizens until approval is
granted. Therefore, if the Soviet FTO is motivated to promote exports
over domestic sales, or to protect Soviet industry from competition, a
joint venture oriented toward sales in the U.S.S.R. will seldom succeed.®®

One of the most problematic aspects of the Soviet Union’s desire to
regenerate its ailing economy is the introduction of unplanned goods into
their planned economy.” Because the Soviets fear an introduction of
goods that are “too new too soon,” they require a FTO to approve all
joint venture goods designed for domestic sale.” Another potential prob-
lem exists. It is not entirely clear whether the Soviets will require foreign
partners to bring the newest and most modern machinery and tools into
the joint venture. Some Eastern Bloc countries and less developed coun-
tries require a foreign investor to supply its venture with the most up-to-
date technology available.”®

The potential for resolving conflicts associated with FTO’s is promis-
ing. We must not forget the benefits host countries seek through their
joint ventures: increased foreign exchange, increased employment, public
revenue, the development of local resources, management experience,
technology, and improved quality in domestic goods.” These benefits are
not always realized by a host country, and there is a danger that a ven-
ture can backfire, causing greater harm than good.™ Nonetheless, the So-
viet desire for obtaining the resulting benefits from joint ventures may be
motivation enough for allowing many previously unacceptable goods to be
sold domestically.” It is important to note that although FTOQ’s are legal
entities, they are integral parts of the Soviet Ministry of Trade and,
therefore, representative of Soviet policy.”® Without the newest skills and
technology, the Soviets could neither compete in the world market nor

68. Smith, supra note 44, at 82.

69. Id. at 85. This situation might never arise if the joint venture states at the outset
what types of goods it plans to bring into the country. If this plan is approved by the Coun-
cil of Ministers, it seems unlikely an FTO could override Ministry approval.

70. Dunn, supra note 11, at 177.

71. Smith, supra note 44, at 85. There exists a possibility that if goods are designed
primarily for export or destined for other communist nations, the FTO might be more will-
ing to approve the venture’s sale within Russia. Thus, a foreign partner should always seek
ministry approval of domestic sales before manufacturing.

72. Salacuse, supra note 34, at 15. The requirement provides a host country numerous
benefits, including: the examination of the newest technology around, modern equipment
which is less likely to break down and, low cost replacement parts. Likewise, these contribu-
tions on the part of foreign investors demonstrate their intentions to remain and make a
venture work.

73. Id. at 106.

74. These risks include foreign domination (both political and economic), as well as the
destruction of local competition, negative impact on foreign exchange reserves and, in the
communist world, adverse social effects from the introduction of undesirable consumer
goods. Id. at 107.

75. This is another example of how ideology must often accommodate practical need.

76. Dunn, supra note 11, at 174.
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improve their local industries.”” From the Soviet perspective, joint ven-
tures are the way these benefits can be obtained.” There are a number of
steps joint ventures can take to prevent struggles with Soviet FTO’s.
FTO’s have discretion in how they deal with parties. They do not neces-
sarily have the same policies or negotiation techniques as their brother
organizations.” Thus, foreign partners should learn as much as possible
about the FTO they will work with. The investor should determine be-
forehand whether it wishes to sell its products in the Soviet domestic
market and whether permission to do so can be obtained from the FTO.

F. Foreign Regulation of Technology Transfers

A determination as to what technology may be brought into the So-
viet Union is not exclusive of the FTO’s. Capitalist states have an even
greater say in what types of products and technological know-how may
enter the U.S.S.R. from the West. Technology transfers are heavily moni-
tored and regulated by most of the industrialized nations through their
membership in the Coordinating Committee on Multilateral Export Con-
trols (COCOM).%* COCOM is designed to prevent militarily useful tech-
nology from being transferred by capitalist businesses and governments
to Communist nations. COCOM has the ability to prevent transfers
through political and economic pressures, including threats, and embar-
goes.®® COCOM often enforces its purpose by committing its member
states to use their domestic law to punish those who export military tech-
nology to the Eastern Bloc. The states themselves may determine if a
certain transfer fits the definition of “militarily useful.” COCOM has ef-
fectively blocked a number of transfers, as well as applied sanctions
against violators.®?

The COCOM vision is to enable all capitalist nations to exchange
important technology freely, without the fear of having important techno-
logical information fall into the wrong hands. Ironically, this vision is in-
herently self - defeating: this paranoia held by Capitalist nations blocks
the flow of technology between industrialized nations.

77. Aronson, supra note 2, at 856.

78. Id. at 856. The newest advancements from Japan and South Korea are also a neces-
sity for Soviet competition. Asian countries may also enter Soviet joint ventures since the
law is open to all “Capitalist Countries.” JOINT VENTURE LAW, supra note 3, at 750,
sec. 1.

79. Smith, supra note 44, at 86.

80. COCOM includes Japan and all the North Atlantic Treaty Organization countries,
with the exception of Iceland.

81. Aronson, supra note 2, at 888.

82. Wall St. J., Jan. 27, 1988, at 17, col. 1. France arrested 4 people charged with selling
electronic measuring and communications equipment. This was done under the authority of
COCOM using French anti-espionage laws. N.Y. Times, Jan. 27, 1988, at 32, col. 5. Pressure
was also exerted through sanctions against the Toshiba Corporation and Norway’s Kong-
sberg Vaapenfabrikk for selling equipment to the Soviets which they could use to develop
quiet submarine propeller systems. N.Y. Times, Jan. 24, 1988, at 26, col. 4.
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Many Western businesspeople feel the inclusion of certain items on
the COCOM embargo list is unwarranted. They feel that such inclusions
not only inhibit trade, but harm political relations as well.®®* More West-
ern businesses are entering the joint venture arena and the pressures they
alone can exert on their governments may result in a relaxation of export
controls.

Moreover, certain actions taken by states in the name of COCOM
have been assailed. One such challenge is reflected in an ongoing debate
within COCOM. On January 29, 1988, the European Committee (EC)
protested the United States’ attempts at passing a Senate Trade Bill that
barred the importation of products from foreign corporations that the
U.S. determined had violated COCOM’s Export Controls List. The EC
(which includes many COCOM members) complained that the legislation
interfered with the purposes of COCOM and was nothing less than an
“extraterritorial application of United States law.”** These accusations,
as well as other pressures from COCOM members, may cause COCOM to
shorten the list of banned items.®®

G. Domestic Policies of the Capitalist States

Further restrictions on technology transfers are made by the individ-
ual nations. The United States, for example, has export control laws
which restrict transfers of high technology. The Jackson Vanick Amend-
ment® limits the extension of most favored nation status to countries
that have taken noticeable steps to improve human rights. The Soviet
Union has been excluded from this status because of its restrictions on
emigration.’” Strategically, the Soviets have taken a number of positive
steps in improving their emigration policies and the U.S. may soon act to
lift the Soviet’s restricted status.®®

The United States’ Export Administration Act of 1979 also restricts
the export of goods and technology which could contribute to the military

83. N.Y. Times, Jan. 24, 1988, at 26, col. 4.

84. N.Y. Times, Jan. 30, 1988, at 18, col. 5. Such protest by Western members of many
international trade agreements and committees is pressure which enables export standards
to be re-evaluated, and modified to the benefit of business.

85. Id.

86. 19 U.S.C. sec. 2432 (1982).

87. If the Soviets believe a most favored nation status would help improve its trade
relations and economy, it may find it advantageous to change its domestic policies even
more.

88. Charles A. Vanik, the co-author of the 1974 Jackson-Vanik Amendment, recently
stated, “With the Soviet levels of immigration, and its dynamic effort to relax its regulations
on religion and culture, why should the U.S.S.R. be denied most-favored nation under a
Jackson Vanik waiver. . . .” quoted in T.L. Friedman, U.S. Gets Appeal for Freer Trade
With the Soviets, N.Y. Times, May 5, 1989, at A5, col. 3. The statement was made in a
speech before the American Committee on United States-Soviet relations. Secretary of State
James A. Baker was present and hinted that a waivor might soon be issued to the Soviets as
a method of testing the new thinking of the Soviets. Id.
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potential of countries viewed as a threat to U.S. national security. The
Act was invoked in 1982 after Western European governments and firms
began exporting American pipeline technology and equipment to the So-
viet Union in exchange for natural gas. Fearing that Western Europe
might become overly dependent on the Soviet gas, President Reagan is-
sued an executive order aimed at preventing further exports. The U.S.
used political pressure and the threat of embargoes to persuade its allies
that the venture was unacceptable.®® To bolster its right to engage in
these activities, the U.S. cited a provision of the act:

No person in the United States or in a foreign country may export or
re-export to the U.S.S.R. foreign products directly derived from
United States technical data relating to machinery utilized for the ex-
ploration, [and} production . . . of natural gas. . . .%°

The European Community protested that the U.S. actions were in contra-
vention of “territoriality principles” accepted by all nations, including the
uU.s.e

As tensions mounted between Europe and the U.S,, the incident was
resolved, though not completely in favor of East-West trade.?? The ulti-
mate decision as to what actions will be taken under the act is within the
discretion of the President.

Laws such as these place a great burden on the Soviets and their
foreign partners: neither can be absolutely sure whether necessary capital
and technology will be available to them. However, businesses that are
interested in joint venturing, or that are already involved in a joint ven-
tures, can exert pressure on their governments to ameliorate especially
harsh restrictions.®®

V. IRREGULARITIES IN SOVIET LLAW - PECULIARITIES IN APPLICATION

An important aspect of joint venturing in the Soviet Union involves
the venture’s use of the Soviet court system.®*

The joint venture law permits partners in the joint venture to con-

89. The embargo list included oil and gas equipment as well as a general ban on certain
licensing issuances. See 83 DEp’r. ST. BuLL. 28 (1983).

90. Export Administration Act of 1979, 50 U.S.C. § 6(b) as amended by § 379.8 (1982).

91. European Communities: Comments on the U.S. Regulations Concerning Trade
with the U.S.S.R., 21 LL.M. 891 (1982).

92. Through economic and political compromise, the U.S. agreed that all present con-
tracts with the U.S.S.R. should be recognized. The Europeans agreed they would not con-
tinue the venture, and would instead seek alternate Western sources for their natural gas
needs. Resolution of the East-West Trade Regulations and the Soviet Pipeline Sanctions,
83 Dep’r. ST. BULL. 28 (1982).

93. For a much more detailed look at U.S. tranfers of technology to the Soviet Union,
see G. Armstrong Jr., Transferring U.S. Technology to the Soviets: Some Practical Legal
Problems, 16 INT'L. LAw. 737 (1982).

94. DISPUTE RES. LAW, supra note 29, at 759 (allowing the venture access to the
Soviet courts).



596 DEn. J. InTL L. & Por’y VoL. 17:3

tract with each other and with outside entities.”® Yet the Soviets have
only now begun to deal significantly with joint ventures. There is very
little applicable contract and partnership law in the Soviet Union.?® Con-
tract rights, until recently, were allocated to a small minority of govern-
ment entities, even though the Soviet Constitution provides its citizens
with such rights®” Soviet legislation places some limitations on contrac-
tual freedom,”® but there has been very limited litigation of contract
rights in the Soviet Union.®®

Not only is there a lack of substantive law in the areas of partnership
and contracts, but the joint venture law itself is in its infancy. Most of its
provisions still await an interpretation of law. As one author has sug-
gested, the law is written broadly and resembles a “moving target.”*®°
Neither side can know exactly how the provisions will be applied in a
given set of circumstances.

This “naked” law could lead one to believe that resolution of a joint
venture’s conflicts might be best achieved elsewhere. However, the dearth
of applicable law should not be regarded as an obstacle, but viewed as
providing a blank slate on which Western attorneys and Soviet lawmakers
can write laws that will enable the ventures to prosper.

Because a joint venture is the mutual assimilation of each partner
toward creation of a new entity, there will be a number of interests com-
mon to both partners as a unit. A venture strives to profit from its under-
takings and both partners will want to test and change laws that inhibit
the venture’s ability to grow and profit. Simply stated, “[iJt is through
the recognition of these goals by each partner that the necessary mutual-
ity of interests is created.”*®

One area the joint venture will surely explore is the extent to which
partners may determine their respective duties and powers. For example,
the preliminary guidelines of the joint venture law do not specify how
much control a foreign partner may have in selecting management and
labor.*? Thus, the venture’s charter agreement is one means of testing,

95. JOINT VENTURE LAW, supra note 3, at 751, sec. 6.

96. Salacuse, supra note 34, at 115. The Soviets use a wide range of legal entities which
encompass their joint venture law. Their past use of agencies and ministries to monitor and
determine the outcome of disputes in their domestic realm must give way to dispute resolu-
tion in their courts. It is this change of legal supervision which provides the West an oppor-
tunity to integrate necessary laws into the system.

97. Id. at 113.

98. Article 234 of the Russian Soviet Federated Socialist Republic Code provides that
changes in the Soviet National Plan may lead to a cancellation of contracts. Dore, Plan and
Contract in the Domestic and Foreign Trade of the U.S.S.R., 8 Syr. J. INT’L. L. & Com. 29,
32 (1980)

99. Smith, supra note 44, at 82. See also id.

100. Rogers, supra note 1, at 853.

101. Scriven, supra note 5, at 106.

102. The termination of employees under current Soviet law can be accomplished only
under the most extreme circumstances. Aronson, supra note 2, at 874. Yet because poor
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defining, and developing the limits of newly enacted Soviet law.

Of course, there still exists the problem of what law should apply in a
given conflict. That there is virtually no Soviet law to apply to joint ven-
tures may well be the greatest benefit to the West. The U.S.S.R. has a
number of incentives for absorbing western style contract principles and
partnership law. First, the Soviets wish to acquire and integrate Western
technology and management techniques into their industrial sector.'®®
Adopting established and workable Western contract and partnership law
will expedite this process. Second, the Soviets would benefit from adopt-
ing Western law simply because of the difficulty involved in adapting ex-
isting Soviet law to cover the disputes unique to joint ventures. Finally,
Soviet receptivity to Western law will encourage greater Western
investment.

Western attorneys will need to use creative legal argument to protect
both partners’ investment and define the boundries of newly established
law. “This transitional period of reform provides an opportunity for U.S.
lawyers to help shape the new Soviet legal and economic structure in a
way which would make it most advantageous for Western investment.’”**
This need for Western legal knowledge is already evident as one New
York law firm has established an office in Moscow.®®

The greatest obstacle to Soviet assimilation of Western law is the
effect such developments might have on Soviet ideology and policy. After
all, Western law comes replete with such democratic principles as voting
rights, equality, and the right to profit. In theory, at least, the problems
with ideology can be solved, since these problems are the subject of recent
Soviet reforms. In fact, General Secretary Gorbachev has titled the re-
form process as “The Democratization of the Economy.”* Though the
Soviets will have to compromise some ideology to receive the benefits of
joint ventures, this compromise would be minimal. Simply enacting a
joint venture law was an enormous sacrifice of Marxist ideology: the So-
viet Constitution has always prohibited the ownership of industrial enter-
prises by anyone but the government.!”” Before recent changes, the law
permited a foreign partner to own only forty-nine percent of the venture.
However, the Soviets have recently made a dramatic change in the law by
allowing foreigns partner an unprecedented fifty percent or more of the

labor performance will effect the quality of products and diminish a foreign partner’s inves-
ment interest in a venture, the Soviets might be persuaded to initiate change in the area of
labor law.

103. HraDIK, supra note 15, at 40.

104. Aronson, supra note 2, at 853.

105. This is an annex of the New York firm Coudert Brothers. N.Y. Times, Jan. 16,
1988, at 32, col. 6.

106. ON THE PARTY’'S TASKS IN FUNDAMENTALLY RESTRUCTURING
MANAGEMENT OF THE ECONOMY, Report by General Secretary Mikhail Gorbachev
at the June 25, 1987 Plenary Meeting of the CPSU Central Committee, reprinted in Mos-
cow News (Supp.) No. 27, at 4 (1987)[hereinafter GORBACHEV ADDRESS].

107. Konst. SSSR art. I
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venture’s ownership.!®® Furthermore, and for the first time in history, So-
viet business (including the joint venture) may run itself with very lim-
ited government control.®® If the Soviet Union was willing to sacrifice
ideology in enacting the joint venture law, it might easily do the same to
ensure their joint ventures retain that viability and attractiveness to the
West. One author has remarked, “[h]aving identified the need to engage
in joint ventures in order to advance, . . . the Soviet government will not
be restrained by conflicting statutory provisions. Once again, ideology will
be forced to accommodate practical need.”'!® Thus, the Soviets may well
sacrifice more Marxist doctrine in order to incorporate existing Western
law. This ideological flexibility is a virtual precondition to Soviet at-
tempts at reviving their domestic business sector with modern Western
practices.’!

VI. ConcLusioN

The benefits that flow from the new Soviet Joint Venture Law have
yet to be fully realized. As joint ventures proliferate and mature, all par-
ties will be able to take full advantage of the law’s provisions. Those pro-
visions allow expanded trade between communist and capitalist states.
The Soviets will enjoy access to their Western partners’ established busi-
ness connections in the free market; likewise, Western partners will gain
access to a vast Eastern Bloc market alliance.''?

108. Insiders originally acknowledged that the Soviet desire for knowledge, expertise,
and technology possessed exclusively by some firms might give the Soviets a reason to allow
these firms even equal or majority ownership of the venture. Aronson, supra note 2, at 872.
Obviously their hypothesis has been fulfilled in a manner most surprising to even them. See
Interview, supra note 18. It is the power of the Soviet Regime which allows it to do
whatever it wishes with its own Constitution, and as the past has shown us, the Soviet
Constitution is often compromised; for example, freedom of the press and freedom of speech
are guaranteed in the Soviet Constitution. The fact that foreigners, can now own Soviet
based businesses may be the Soviets’ most capitalistic compromise.

109. Dunn, supre note 11, at 174. This is the first time that such has been permitted
without government control. Combined with the fact Westerners may receive majority con-
trol over Soviet based property, the right to run the business end of the venture seems
natural, yet incredible when realizing these rights are available to capitalists in the U.S.S.R.

110. Id. at 178.

111. Gorbachev has repeatedly emphasized the need to change existing management
philosophy in the Soviet business strata to engender the efficiency of the West. As
Gorbachev has stated: “The sum of the Nation’s substance of the fundamental reshaping of
the Nation’s economy control is the switch over . . . from an excessively centralized system
of management to democratic, promoting self-management.” CONCLUDING SPEECH OF
M.S. GORBACHEV TO THE CPSU CENTRAL COMMITTEE, June 25, 1987, reprinted
in Moscow News (Supp.) No. 3276, at 4 (1987). The Soviets have always believed in a pro-
duction enterprise operating under one-man management, with all responsibility for admin-
istration held by a single director. In contrast, capitalism frequently operates with co-equal
decision making, done by a majority of ideas and votes. Aronson, supra note 2, at 874.

112. Section 24 of the Soviet Joint Venture law grants joint ventures the freedom to
trade and transact business in the markets of COMECON member countries. JOINT VEN-
TURE LAW, supra note 3, at sec. 24. The Council of Mutual Economic Assistance
(COMECON) was established on Jan. 30, 1949 and includes the nations of the Soviet Union,
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The joint venture law also presents other historic opportunities. Al-
though there are problems that must be solved, the problems can be
solved. In fact, the chance to resolve difficulties together in an atmo-
sphere of mutual interest may be the greatest benefit of all.

As these East-West trading relationships have evolved from simple
once - off sales and purchases into the complicated transactions ex-
isting today, the partners . . . have had to pay more attention to the
mutuality of interest which is inherent in any long-term commercial
relationship.!'®

Resolving these problems will result in formal structures for problem
solving. Structures such as an evolving Soviet commercial law, will lead to
enhanced understanding and cooperation, as well as the establishment of
a new Communist-Capitalist economic culture. More importantly, the
structures will be a way of perpetuating this understanding and coopera-
tion between nations. General Secretary Gorbachev recognized as much
when stating,

Comrades, not one state in the world of today can regard itself iso-
lated from others in the economic respect. Our country is no excep-
tion. International commercial and financial relations of countries and
the latest technological ideas invariably have an impact on our own
economy. . . . In other words, restructuring of the Soviet economy
will promote broad international cooperation and, hence, better world
relations.’**

Poland, Hungary, Czechoslovakia, East Germany, Bulgaria, North Korea, Vietnam, and
Cuba. Its goals include the exchange of economic experience, technical aid, material assis-
tance in foodstuffs, raw materials, machines, and technology. Scriven, supra note 5, at 105.
COMECON began as an alliance between communist nations (under Soviet hegemony) to
help war-torn Marxist regimes re-establish growth in their own economic systems and to
encourage the sharing of modern technological information.

113. Id. at 106.

114. GORBACHEV ADDRESS, supra note 106, at 10.
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The concept of basic human dignity has gained increased contempo-
rary significance in the conduct of inter- and intra-state relations. Despite
this welcome trend, however, the international community has probably
placed undue emphasis on penalizing the perpetrators of crime and abuse
of power. In the process, there has been a corresponding de-emphasis on
protecting or adequately compensating the victims of such crime and
abuse of power. The publication of International Protection of Victims!
is a timely event to help reverse this trend of ignoring or not adequately
alleviating the severe physical, psychological and financial harm suffered
by victims of crime and abuse of power.

International Protection of Victims is essentially a combination of
studies, commentaries and documents pertaining to the United Nations
Resolution of Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power.? Divided into four sections, the text initially
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University of Ghana; LL.M., 1986, Queen’s University, Canada; LL.M., 1987, Yale Law
School; J.S.D. Candidate, Yale Law School.

1. INTERNATIONAL PrOTECTION OF VicTiMs (C. Bassiouni ed. 1988) [hereinafter
Bassiouni].

2. In December 1985, in a landmark pronouncement by the United Nations on the
rights of victims of crime and abuse of power, the General Assembly of the United Nations
adopted Resolution 40/34 which included an annex on the “Declaration of Basic Principles
of Justice for Victims of Crime and the Abuse of Power.”

The Declaration files the lacunae in the definition of “victims” by including not only
persons harmed by ordinary or conventional crimes, but also those harmed or injured by
abuse of power. Paragraphs 1-17 of the Declaration define “victims” of crime, provide stan-
dards for access to justice and fair treatment, restitution from the offender, as well as com-
pensation from the state and assistance toward recovery. Paragraphs 18-21 define “victims”
of abuse of power and call upon states to incorporate into their national law proscriptions
on abuse of power provisions for remedies to victims of such abuses. For a text of the Decla-
ration, see Resolution Adopted by the General Assembly: Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power, U.N. Doc. A/Res/40/34 (Dec. 11, 1985),
reprinted in Bassioun, at 201-05.
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gives a brief historical conspectus of events leading to the establishment
of the Declaration. Part II contains the core of the study. It includes
studies and commentaries by distinguished experts, many of whose re-
ports were presented at a World Society for Victimology meeting held in
Dubrovnic, Yugoslavia. The third part of the book is a collection of all
the relevant United Nations documents pertaining to the Declaration,
and the redundant final part discusses some regional and national ap-
proaches taken in pursuit of the rights of victims of crime and abuse of
power.

There is much to recommend to International Protection of Victims.
It demonstrates an acute sensitivity to the plight of victims of crime and
abuse of power. As succinctly put by Bassiouni, victims of crime and
abuse of power are by the very fact of their victimization persons whose
basic human rights have been violated. A growing realization of the pre-
eminence of individual and collective human rights should therefore serve
as an incentive for scholars and international legal practitioners to draw
attention to the problems faced by victims of crime and abuse of power.
The studies and commentaries in International Protection of Victims
serve as a useful guide in this respect.

All of the essays, without exception, are scholarly, instructive and
thought-provoking. Kerrigan provides a detailed paragraph-by-paragraph
analysis of the United Nations Declaration.® He rightly concludes that
victims of abuse of power may need greater attention. This follows from
the obvious defects in Part B of the Declaration dealing with victims of
abuse of power, which suffers from serious ambiguity in terminology.

The second essay by Professor Lamborn* suggests an “internally con-
sistent and rational way’® of reconciling these ambiguities. In his view,
paragraph 19’s reference to “norms proscribing abuses of power” should
be construed to mean “internationally recognized norms relating to
human rights.””® Paragraph 21’s “acts that constitute serious abuses of po-
litical or economic power,” pace Lamborn, is also a reference to “those
[acts] in violation of internationally recognized norms relating to human
rights.”” In this reviewer’s opinion, such a teleological interpretation of
the Declaration serves a useful purpose. To be sure, it is the only way in
which the inconsistent paragraphs of the Declaration can be reconciled. It
is also the most effective way of giving effect to the aims and purposes of
the Declaration. A reference to “internationally recognized dimensions
and effects of acts taking place within an otherwise domestic setting.

3. Kerrigan, Historical Development of the United Nations Declaration, in Bassiouni,
supra note 2, at 91.

4. Lamborn, The United Nations Declaration on Victims: The Scope of Coverage, in
Bassiouny, supra note 2, at 105.

5. Id. at 112.

6. Id. at 113.

7. Id.
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Dr. Van Dijk’s essay Priorities for Policy Makers® will be of genuine
interest to scholars of law and policy. More significantly, it should be of
great value to government officials and policy makers who are genuinely
concerned about improving the condition of crime victims. Dr. Van Dijk
reminds us that the criminal justice system does not treat victims of
crime with respect. He therefore makes an eloquent plea to police officers,
prosecutors and judges for better treatment of crime victims.

Professor Waller addresses implementation of the Declaration.® He
provides the reader with a comparative study of implementation mea-
sures adopted in various legal systems. No less important are his addi-
tional recommendations on adoption, application, review and dissemina-
tion of the Declaration.

Marco Sassoli’s thesis on the victim-oriented approach of Interna-
tional Humanitarian Law'® is probably the most detailed as well as the
most important contribution. Armed conflicts undoubtedly produce the
greatest number of victims. The point bears emphasis; as lucidly put by
Sassoli, situations of armed conflict “represent the most intense form of
victimization in the contemporary world.”"! Sassoli rightly points out that
the United Nations Declaration covers only victims of violations of do-
mestic criminal law and internationally recognized norms relating to
human rights.'? In effect, the Declaration treats violation of a norm as the
conditio sine qua non for the existence of a “victim.” This is in contradis-
tinction to the position of the “victim” in international humanitarian law.
The laws of armed conflict protect both combatants and non-combatants,
and not only those affected as a result of a violation of the laws of war.

Sassoli clearly and cogently demonstrates that International Human-
itarian Law is victim-oriented. Indeed, he succeeds in establishing that
International Humanitarian Law is more victim-oriented than Interna-
tional Human Rights Law.’® “The writer observes that the best way to
improve the situation of victims is to prevent their being victimized. This
leads him to the self-evident statement that “the best way to prevent vic-
timization by armed conflicts is to prevent armed conflicts.”** Unfortu-
nately, however, this is the one area in which International Humanitarian
Law is unable to play a direct role. Sassoli does not seem troubled by this;
in his opinion, there exist “other branches of international law, with their
own implementing procedures and bodies, intended to prevent armed

8. Van Dijk, The United Nations Declaration on Crime Victims: Priorities for Policy
Makers, in BassIOUNI supra, note 2, at 117.

9. Waller, Rights of Victims of Crime and Abuse of Power: From Rhetoric to Realiza-
tion, in BassIOuNI, supra note 2, at 127.

10. Sassoli, The Victim-Oriented Approach of International Humanitarian Law and
of the International Committee of the Red Cross, in BASSIOUNI, supra note 2, at 147.

11. Id. at 148.

12. Id. at 150.

13. Id.

14. Id.
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conflicts.””*® He might have added that the conclusion to be drawn from
this scenario is stark and plain — International Law in general, and In-
ternational Human Rights Law in particular, are not as victim-oriented
as International Humanitarian Law would have them be.

The final commentary by Bassiouni is on the protection of “collective
victims” in international law.* The “criminal conduct, goals, and out-
come in the case of “collective victims” are predicated on the fact that
the victim belongs to an identifiable group or collectivity.”*” Bassiouni’s
essay provides the reader with a sophisticated overview of a complex sub-
ject. It gives a carefully reasoned distinction between individual and col-
lective victims, discusses the sources of international law applicable to
collective victims, and delineates an extensive list of international crimes
as well as categories of collective victims protected under international
human rights instruments. Bassiouni’s discussion leads him to four troub-
ling conclusions: first, there are several categories of collective victims
who are victimized in spite of the protections granted them by national
and international law; second, there are very limited or ineffective means
to adequately prevent such victimization; third, the modalities for the
protection or compensation of collective victims are inadequate; and fi-
nally, objective scientific study of the problems of collective victims are
being hindered or stalled because of concerns about the politicization of
the issues involved.'®

International Protection of Victims is not without blemish. A close
reader is likely to get bored and frustrated with the book — this is be-
cause a certain amount of material overlaps throughout the book. In fair-
ness to the editor, this could be explained by the fact that the studies and
commentaries are all based on the same United Nations Declaration. The
fourth part of the book could however have benefited from a less Euro-
pocentric concentration and a more representative coverage of regional
and national approaches to the problems of victims of crime and abuse of
power. Out of the nine essays, there are five on Europe, and one each on
North America, South Australia, India and Nigeria. Above all, Interna-
tional Protection of Victims suffers from patently obvious typing errors
in some crucial areas. For example, Part II of the table of contents refers
to “The United Declaration of Victims” [sic], in an apparent reference to
the United Nations Declaration. An even more fundamental objection
could be made to page 148 of the book, which refers to “the four Geneva
Conventions of 1943” (emphasis added).

Nevertheless, these errors do not detract from the essence of Inter-
national Protection of Victims. It is a very timely publication which will

15. Id. at 183.

16. Bassiouni, The Protection of “Collective Victims” in International Law, in Bas-
SIOUNI, supra note 2, at 181.

17. Id. at 191-92.

18. Id.



1989 INTERNATIONAL PROTECTION OF VICTIMS 605

serve as a useful introduction to the intricate but often overlooked issues
pertaining to victims of crime and abuse of power.






International Criminal Law: A Guide to U.S.
Practice and Procedure

Reviewed by Edward Kwakwa

INTERNATIONAL CRIMINAL LAW: A GUIDE TO U.S. PRAC-
TICE AND PROCEDURE (Ved Nanda and Cherif Bassiouni, eds.)
New York: Practicing Law Institute, 1987. Pp xiv, 546.

What sources of law can a United States practitioner turn to when
faced with a case that has international criminal ramifications? What are
some of the procedural aspects of criminal law issues most likely to be
encountered by the international business transactions practitioner?
Which areas of international judicial assistance in criminal matters are of
interest to a United States attorney? Where does he find the relevant
laws on extradition, diplomatic and consular immunity? Above all, what
judicial remedies are available in United States courts for breaches of in-
ternationally protected human rights? These ubiquitous and important
questions are the focus of inquiry in Ved Nanda and Cherif Bassiouni’s
International Criminal Law: A Guide to U.S. Practice and Procedure.!

The book is a combination of essays by several distinguished practi-
tioners and academicians. It is appropriately divided into six subject ar-
eas: jurisdiction, mutual assistance and judicial cooperation, extradition,
immunities, constitutional limitations and judicial remedies. It is not pos-
sible, within the confines of this review, to adequately summarize and ap-
praise in sufficient detail the various and varied essays in International
Criminal Law. The variation in attention or length of review given to a
particular essay should therefore not be construed as a judgment on its
quality.

The first part of International Criminal Law is a very useful intro-
duction by the editors. The introduction is essentially a discussion of the
reasons for, and scope of coverage of the book. Part II deals with the
subject of jurisdiction. Professor George gives a comprehensive discussion
of United States Federal anti-terrorist legislation, with particular empha-
sis on the Comprehensive Crime Control Act of 1984.2 His discussion has
been given greater relevance by the ongoing trial of several terrorists in
United States federal courts.

Theodore Banks also addresses the issue of international activities
and criminal considerations under United States antitrust laws. His prin-
cipal concern is with the Sherman Act, a task for which he draws upon

1. INTERNATIONAL CRIMINAL LAw: A Guipe 10 U.S. PRACTICE AND PROCEDURE (V. Nanda
& C. Bassiouni, eds. 1987) [hereinafter INTERNATIONAL CRIMINAL Law].
2. See Pub. L. No. 98-473, 98 Stat. 1976 (1984).
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his experience as corporate counsel. For the international business practi-
tioner concerned with antitrust laws, the issue of which practices violate
the antitrust laws is inextricably tied to the question of jurisdiction under
the Sherman Act. Banks’ discussion of such landmark cases as American
Banana,® Timberlane,* and Mannington,® as well as subsequent develop-
ments in the case law, will be of invaluable assistance to the interested
practitioner. Following up on the theme of jurisdiction, Professor Herman
addresses issues pertaining to the extraterritorial application of United
States securities laws. He presents a summary of criminal provisions in
United States securities laws, surveys some of the leading cases on extra-
territorial application of the United States securities laws, and concludes
that the test of “reasonableness,” rather than the “conduct and effects”
test, will more appropriately facilitate a determination of the extraterrito-
rial reach of U.S. securities laws and any criminal prosecution brought
under those laws.

In his chapter on tax crimes and extraterritorial discovery, David
Pansius argues that if one accepts the need for broad powers possessed by
the government in the domestic setting, then one must a fortiori give
United States discovery powers the broadest construction in the interna-
tional setting. Any contrary position, he insists, would permit foreign-
based individuals or wealthy Americans to evade taxes through foreign
transactions in jurisdictions that have secrecy laws. The chapter also dis-
cusses conflict of laws problems that arise in two different situations -
those in which there is a tax treaty in force between the United States
and the foreign jurisdiction, and those in which there is no such treaty.
The section on jurisdiction ends with Reed Kathrein’s essay on criminal
enforcement of the Export Administration Act, Francis Higgins’ chapter
on procedural aspects of anti-boycott laws and regulations, and that of
Robert Gareis and Paul McCarthy on the Foreign Corrupt Practices Act
and related statutes.

The third major section of International Criminal Law is on the sub-
ject of mutual assistance and judicial cooperation. Prominent among the
essays in this section is Cherif Bassiouni’s examination of issues arising
from bilateral treaties that allow for the transfer of convicted criminal
offenders. Parts IV, V land VI of the book cover the areas of extradition,
" immunities and constitutional limitations, respectively. The final chapter
of the book is on judicial remedies. Written by Professor Nanda, the
chapter is, as is to be expected, penetrating and incisive. Professor
Nanda'’s discussion provides a variation on the dominant theme by shift-
ing attention from domestic law limitations to international law limita-
tions. The focus of inquiry is on the remedies available to a plaintiff who
invokes norms of international human rights law in United States court.
Professor Nanda asserts that the international community has success-

3. 213 U.S. 347 (1909).
4. 549 F.2d 597 (9th Cir. 1976).
5. 595 F.2d 1287 (3d Cir. 1979).
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fully established norms of international human right law in the post-1945
era. Unfortunately, however, the achievements in prescribing norms
“have not been matched by availability of remedies to the victims of the
violations of those norms.”® The chapter also discusses the interface be-
tween international criminal law and international human rights, and ex-
amines the treatment of treaties and customary norms of international
human rights law United States courts. Professor Nanda ends the book
on an optimistic note by predicting that conventional and customary in-
ternational human rights law will eventually find their proper place in
United States courts.

International Criminal Law is a major contribution to international
scholarly literature. As far as this reviewer knows, it is the first of its kind
that has brought together so many essays by such distinguished experts
on international criminal law and how it impacts on United States prac-
tice and procedure. The book is extensive in scope — it covers some of
the most important and crucial aspects encountered on an everyday basis
by the international legal practitioner. The individual essays are all con-
cisely written, lucid in style and very well documented. The book also
provides the reader with an extensive table of authorities, as well as an
index.

The editors state at the outset that the book is meant to provide an
international law practitioner with a useful set of materials; it is their
hope that the book proves to be useful for those practicing in the interna-
tional criminal law area. Professors Nanda and Bassiouni skillfully suc-
ceed in performing the task they set out to do with the publication of
International Criminal Law. But they do more than that — the book will
be of invaluable assistance not only to international law practitioners, but
also to teachers, students and even government officials involved in sub-
stantive and procedural aspects of international criminal law in United
States practice. Professors Nanda and Bassiouni deserve congratulations
for adding International Criminal Law to their already extensive list of
publications.

6. INTERNATIONAL CRIMINAL Law 484,






BOOK NOTES

Sanps, P., CHERNOBYL: LAw AND COMMUNICATION; Grotious Publications
Limited, Cambridge, England (1988); $57.00; ISBN 0-949009-22-9;
312pp.; index, bibliography, map section.

This publication brings together in a single volume some of the more
significant materials needed to examine the legal issues and ramifications
arising out of the Chernobyl accident. Moreover, likely developments in
this area are also considered. Twenty four texts, each commencing with a
personal note by the author make up this publication which successfully
studies the legal issues relating to nuclear accidents which have interna-
tional effects

BinomaN, G., SoutH ArricA AND THE RUKE oF Law; Printer Publisher,
London and New York (1988); $37.50; ISBN 0-86167-919-8; 159pp.; index.

This report, conducted by four lawyers both from practical and aca-
demic backgrounds focuses on “legislation” in South Africa. The report
takes into account legislation regarding areas such as freedom of speech
and expression, education, children, the right of personal freedom and the
legal stuctures of Apartheid. It is premised upon the notion that the
South African government has undermined all human rights of the black
and colored people. Moreover, the report suggests that South African leg-
islation has made a mockery out of it’s legal system. This mission rejects
claims that human rights violations are justified by security reasons. Re-
port takes into account developments up to the end of February 1988.

JOHNSON, S.P., WorLD PopuLaTiON AND THE UNITED NaTIONS; Cambridge
University Press (1987); cloth $59.50, paper $22.95; ISBN 0-521-32207-3
hard cover, ISBN 0-521-31104-7 paper back; 357pp.; charts and index.

This book overviews four decades of United Nations involvement re-
garding the world’s population dilemma. The author particularly empha-
sizes on the post 1969 period. The book primarily focuses on the creation
of the U.N.’s Fund for population activities (UNFPA), and deems it as
the major instrument for United Nations for resolving the problem. Ac-
tual accomplishments with regard to the population problem have been
studied. Furthermore, major sections of the book are devoted to the two
international conferences on population which have been held during the
periods under consideration.
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