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MISSING THE FOREST FOR THE TREES: A RESPONSE TO
PAUL CASSELL'S "BALANCED APPROACH" TO THE
FALSE CONFESSION PROBLEM
RICHARD A. LEO*
RICHARD J. OFSHE

In his Comment,' Paul Cassell ignores what our article' is about: the development and illustration of a decision model that analyzes and explains how
modem methods of psychologically-based interrogation lead both to true confessions from the guilty and false confessions from the innocent. Our central
point is that false confessions come about when commonplace interrogation
methods are used improperly, inappropriately or ineptly. Rather than address
the subject of our article, Cassell narrowly limits his commentary to the last
eight pages of our 143 page paper, principally criticizing the assertion that
wrongful convictions based on false confessions are numerous and declaring
our policy recommendations unsound.
In this brief response, we will argue (1) that it is presently not possible to
quantify the number and frequency of false confessions or the rate at which
they lead to miscarriages of justice; and (2) that Cassell misunderstands our
suggestions for improving the quality of contemporary interrogation practices
and increasing the reliability of confession evidence. We commend Cassell for
endorsing mandatory taping of interrogations,3 and we agree with him that
each miscarriage of justice arising from a false confession is a grave tragedy.
However, the bottom line for Cassell appears to be that if the pervasiveness of
false confessions cannot be demonstrated, then it is really not that important of
a policy problem. Consequently, Cassell need not address the content of our
article or worry about the predictable effects of psychological coercion inside
contemporary interrogation rooms.

* Assistant Professor of Criminology, Law and Society, University of California, Irvine.
Ph.D., University of California, Berkeley, 1994; J.D., University of California, Berkeley, 1994.
t Professor of Sociology, University of California, Berkeley. Ph.D., Stanford University,
1968. We thank Stanley Fisher, George Thomas and Welsh White for helpful comments. We also
thank Paul Cassell for graciously providing pre-publication drafts of his Comment.
1. Paul G. Cassell, Balanced Approaches to the False Confession Problem: A Brief Comment on Ofshe, Leo, and Alschuler, 74 DENY. U. L. REv. 1123 (1997).
2. Richard J. Ofshe & Richard A. Leo, The Decision to Confess Falsely: Rational Choice
and IrrationalAction, 74 DENY. U. L. REV. 979 (1997).
3. Cassell, supra note 1, at 1133.
4. Id. at 1124.
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I. ARE FALSE CONFESSIONS PERVASIVE OR ISOLATED?

Because Cassell's comments can be insightful, we are disappointed that he
chose not to address the substance of our article. Our aim was to explicate
with unimpeachable data (i.e., excerpts from recorded interrogations) how
modem interrogation tactics influence the decision-making of the guilty and
the innocent. By illustrating our theoretical analysis with excerpts from interrogations that produced both true and false confessions, we sought to analyze the
methods of modem psychologically based interrogation in a manner that has
never before been done. Our goal here was to describe how interrogations in
America today are conducted and to explain why they sometimes produce
false confessions.'
Instead of addressing the topic we chose to analyze, and instead of correcting any mistakes or developing the argument in ways that we may have
missed, Cassell first criticizes us by fastening onto the fringe question of
whether false confessions are pervasive or isolated and then criticizes our
policy recommendations. Accusing us of "reason[ing] dramatically, not quantitatively," Cassell asserts that we do not adequately support our statement that
wrongful convictions stemming from false confessions are numerous. Cassell
declares that "the frequency claim is not proven,"7 even though our article did
not seek to establish any frequency claims.' While we will take these issues
up with Cassell in more depth in another forum,9 several points are worth emphasizing here.
There are at least three reasons why at present it is not possible to devise
an empirical study to measure, quantify or estimate with any reasonable degree
of certainty the incidence of police-induced false confessions or the number of
wrongful convictions they cause.

5. See Richard J. Ofshe & Richard A. Leo, The Social Psychology of Police Interrogation:
The Theory and Classification of True and False Confessions, 16 STUD. IN L. & Soc'Y, 189
(1997). We have also sought to examine the consequences of false confessions on the administration of justice. Examining 60 cases occurring after June 13, 1966, we have documented that: (1)
contemporary American interrogation methods are sufficiently powerful to induce false confessions from the factually innocent; (2) confession evidence is sufficiently powerful to produce
arrests and convictions, even when there is no corroboration evidence of a suspect's guilt and
there is compelling evidence of his innocence; (3) police-induced false confessions often lead to
unjust deprivations of liberty and miscarriages of justice. Of the false confessors whose cases
proceeded to trial, 73% were convicted and only 27% were acquitted-despite the absence of any
credible evidence supporting the confession. See Richard A. Leo & Richard J. Ofshe, The Consequences of False Confessions: Deprivationsof Liberty and Miscarriagesof Justice in the Age of
Psychological Interrogation,88 J. CRIM. L. & CRIMINOLOGY (forthcoming 1997).
6. See Cassell, supra note 1, at 1123.
7. Casseli, supra note 1, at 1126.
8. Cassell's implication that we fail to think carefully about the numbers is a non sequitur
since our article did not address the incidence or prevalence of false confessions. Elsewhere we
have discussed this issue. See Ofshe & Leo, supra note 5, at 191-194. Cassell's assertion that a
failure to think carefully about the numbers risks "the grave danger of inhibiting reform by producing politically infeasible suggestions while overlooking more realistic and cost-beneficial alternatives" is merely speculative because Cassell falls to identify any "grave dangers" linked to our
policy proposals or that our proposals are "politically infeasible" or that any other proposals are
more "realistic" or "cost-beneficial."
9. For more articles and exchanges between us and Cassell, see 88 J. CRIM. L. & CRIMINOLOGY (forthcoming 1997).
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First, American police typically do not record interrogations in their entirety. When they do record, only the confession statement is likely to be
memorialized. Without a record of the interrogation process, it is difficult to
evaluate how an initially resistant suspect was motivated to confess. It is also
difficult to assess the reliability of a confession statement because of the possibility that a careless investigator educated the suspect about the facts of the
crime. Any attempt to reconstruct what occurred during an interrogation and
what a suspect independently knew is necessarily undermined by the lack of a
record: human memory for conversation is limited and recall is selective due
to the position bias of the participant. In many disputed confession cases, then,
it may not be possible ever to ascertain whether the confession was voluntary
and/or reliable with any reasonable degree of certainty.
Second, because no criminal justice agency keeps records or collects
statistics on the number or frequency of interrogations in America, no one
knows how often suspects are interrogated or how often they confess, whether
truthfully or falsely. It is untenable to randomly sample interrogations to find
out how many lead to false confessions not only because it is currently not
possible to identify the universe of cases under study, but also because it may
not be possible to determine the ground truth (i.e., what really happened) in a
particular case. Nor is it possible to extrapolate the number of interrogations
occurring annually from a single non-random study in one non-representative
jurisdiction. Unless and until a criminal justice agency begins to collect such
statistics, it simply will not be possible to estimate or provide an answer even
to the elementary question of how often interrogations occur, much less how
often they lead to false confessions.
Third, many cases of false confession are likely to go entirely unreported
and therefore unacknowledged and unnoticed. There are no central databanks
or yearly criminal justice handbooks documenting the annual numbers even of
detected false confessions. Typically the only public record is in local court
papers and perhaps in the local press, sources not easily accessible to most
scholars. Even when such records documenting a disputed confession case are
available, it is often difficult to unequivocally establish the ground truth about
the crime, especially since most confessors will be arrested, charged, prosecuted and/or convicted."0 Because it is not possible to reach valid or reliable
estimates of the incidence of false confessions, it is also not possible to estimate how often false confessions lead to wrongful convictions.
Nevertheless, the empirical record does not caste doubt on the likely occurrence of false confessions. Rather, there is compelling and abundant evidence that false confessions occur regularly. Cassell overlooks much of the
empirical record when he suggests that readers of our article are "left with a
promissory note that this proof will be supplied in the future."" In fact, social scientists, researchers and journalists have documented numerous cases of
psychologically induced false confession in recent years.2 They have also

10.
11.
12.

See Leo & Ofshe, supra note 5.
Cassell, supra note 1, at 1126.
For a partial list of case examples of the numerous false confessions that have been
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documented in this decade alone, see EDWARD CONNORS Er AL., CONVICTED BY JURIES, ExONERATED BY SCIENCE: CASE STUDIES IN THE USE OF DNA EVIDENCE TO ESTABLISH INNOCENCE
AFTER TRIAL (Research Report: National Institute of Justice, 1996); KEVIN DAVIS, THE WRONG
MAN: A TRUE STORY (1996); RONALD C. HUFF Er AL., CONVICTED BUT INNOCENT: WRONGFUL
CONVICTION AND PUBLIC POLICY (1996); JIM FISHER, FALL GUYS: FALSE CONFESSIONS AND THE
POLrICS OF MURDER (1996); GisLI H. GUDJONSSON, THE PSYCHOLOGY OF INTERROGATIONS,
CONFESSIONS, AND TESTIMONY (1992); STEVEN LNSCOrr, MAXIMUM SECURITY (1994); ROBERT
MAYER, THE DREAMS OF ADA (1991); PAUL A. MoNES, STALKING JUSTICE (1995); ROGER
PARLOFF, TRIPLE JEOPARDY: A STORY OF LAW AT ITS BEST-AND WORST (1996); ROBERT
PERSKE, UNEQUAL JUSTICE: WHAT CAN HAPPEN WHEN PERSONS WITH RETARDATION OR OTHER

DEVELOPMENTAL DISABILITIES ENCOUNTER THE CRIMINAL SYSTEM (1991) LAWRENCE S.
WRIGHTSMAN & SAUL M. KASSIN, CONFESSIONS IN THE COURTROOM (1993); MARTIN YANT,
PRESUMED GUILTY: WHEN INNOCENT PEOPLE ARE WRONGLY CONVICTED (1991); CONVICTING
THE INNOCENT: THE STORY OF A MURDER, A FALSE CONFESSION, AND THE STRUGGLE TO FREE A

"WRONG MAN" (Donald Connery ed., 1996); Paul T. Hourihan, Earl Washington's Confession:
Mental Retardation and the Law of Confessions, 81 VA. L. REV. 1471 (1995); Gail Johnson,
False Confessions and FundamentalFairness: The Need for Electronic Recording of Custodial
Interrogations,6 B.U. PUB. INT. L.J. 719 (1997); Saul M. Kassin, The Psychology of Confession
Evidence, 52 AM. PSYCHOLOGIST 221 (1997); Leo & Ofshe, supra note 5; Mickey McMahon,

False Confessions and Police Deception: The Interrogation, Incarceration and Release of An
Innocent Veteran, 13 AM. J. OF FORENSIC PSYCHOLOGY 5 (1995); Ofshe & Leo, supra note 5;

Richard J. Ofshe, Inadvertent Hypnosis During Interrogation:False Confession Due to Dissociative State; Mis-Identified Multiple Personalityand the SatanicCult Hypothesis, 40 INT'L J. CLINICAL & EXPERIMENTAL HYPNOSIS 125 (1992); Michael L. Radelet et al., PrisonersReleased From

Death Rows Since 1970 Because of Doubts About Their Guilt, 13 T.M. COOLEY L. REV. 907
(1996); T.N. Thomas, Polygraphy and Coerced-Compliant False Confession: 'Serviceman E'
Redevivus, 35 SCI. & JUST. 133 (1995); Welsh S. White, False Confessions and the Constitution:
Safeguards Against Untrustworthy Confessions, 32 HARV. C.R.-C.L. L. REV. 105 (1997); June

Arney, Joseph M. GiarratanoBloody Boot Prints Led Him To Doubt His Own Confession, VIRGINIAN-PILOT, June 26, 1994, at A15; William Booher, Wrongly Imprisoned Man Will Get
$605,000 New Castle, Henry County and State Must Pay for 18 Months Behind Bars, INDIANAPOUS STAR, Mar. 21, 1995, at COI; Ginny Carroll, True Confessions--OrFalse?, NEWSWEEK, SepL
13, 1993, at 41; Glen Chase, Expert Picks at Confession Says Errors Suggest Misskelley Lied,
ARK. DEMOCRAT-GAZEITE, Feb. 2, 1994, at IA; Carolyn Colwell, Defense, DA: Scrap Murder
Indictment, NEWSDAY, May 1, 1991, at 23; Claire Cooper, False Confessions Ring True Under
Questioning, Suspects Fall Victim to Their Own Imaginations,SACRAMENTO BEE, Jan. 7, 1990, at
Al; Joe Darby, ProsecutorsReject Murder Confession, NEW ORLEANS TIMES-PICAYUNE, Feb. 4,
1994, at B2; Mike Folks, Man Charged With Murder Released; FingerprintsDidn't Match Ones
Found at Scene, FORT-LAUDERDALE SUN-SENTINEL, OcL 12, 1996, at Bi; Matt Lait & Michael
Granberry, Charges Dropped in Laguna Arson When 'Confession' Is Proved Bogus, L.A. TIMES,
Oct. 6, 1994, at Al; Tom Held, Justice Gets 2nd Chance in Murder Case: Victim's Son Wants
Fair Trial, No Death Penalty Threat for Accused Outlaws, MILWAUKEE J. SENTINEL, June 12,
1997, at 1; Bob Herbert, Prosecutor's Prize, N.Y. TIMES, Jan. 29, 1996, at A5; Darlene

Himmelspach, Murder Charge DismissedAgainst Caregiver in Death of Her 76-Year Old Patient,
SAN DIEGO-UNION TRIB., May 6, 1995, at B3; Jolayne V. Houtz, Murder Confessions False; Man
Released, SEATTLE TIMES, Apr. 23, 1991, at BI; Carlos Lozano, Ex-Ranch Foreman Acquitted of
Murder Despite a Confession Crime, L.A. TIMES, July 24, 1992, at B1; Jack Page, A Question of
Justice: A Father's Plea for Bradley Page, EAST BAY EXPRESS, Oct. 12, 1990, at 1; Roger
Parloff, False Confessions: StandardInterrogationsby Arizona Law Enforcement Officials Led to
Four Matching Confessions to the Murders of Nine People at a Buddhist Temple, AM. LAW.,
May, 1993, at S8; Jim Phillips, Man Who Said He Killed Friend Gets Probationfor Scaring Her,
AUSTIN AM.-STATESMAN, Nov. 9, 1990, at B3; David Rossmiller & Glen Creno, City to Probe
Police on False Confession; Mom's Other Sons Returned to Family, PHOENIX GAZE'rE, Mar. 31,
1993, at B4; Mark Sauer, Some Strange Cases Examined of Innocents Who Confess to Murder,
SAN DIEGO UNION & TRIB., July 27, 1996, at B10; Joseph P. Shapiro, Innocent, But Behind Bars,
U.S. NEWS & WORLD REP., Sept 19, 1994, at 36; Pete Shellem, Jailed Man Set Free After False
Confession, HARRISBURG PATRIOT, Jan. 9, 1993, at Al; Barry Siegal, A Question of Guilt When
Taunja Bennett was Killed in 1990, Portland, Oregon, L.A. TIMES MAG., Sept. 1, 1996, at 15;
Barry Siegal, A Peek at Back Alley Justice, L.A. TIMES, Aug. 16, 1990, at AI; Robert P. Sigman,
The Tragedy of False Confessions, KANSAS CITY STAR, June 19, 1995, at B4; Bryan Smith,
Suspects' Confessions May Hide Truth, PORTLAND OREGONIAN, Feb. 23, 1997, at DOI; Rob War-
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demonstrated that police-induced false confessions often lead to lengthy and
unjust deprivations of liberty and miscarriages of justice. 3 Because false confessions are likely to go unnoticed, however, it is reasonable to assume that
the reported cases represent only the proverbial tip of the false confession
iceberg.
In sum, it is presently not possible to know, estimate or quantify the frequency of false confessions or the annual rate or number of miscarriages of
justice they cause. It appears, however, that police induced false confessions
occur often and are highly likely to lead to the wrongful arrest, prosecution,
conviction, and/or incarceration of the innocent. 4 In some instances, policeinduced false confessions have led to the execution of the innocent, the ultimate miscarriage of justice. 5
Even if it were possible to quantify the rate at which police-induced false
confessions occur and the rate at which they lead to wrongful conviction,
Cassell does not provide any meaningful theoretical context within which to
understand the importance of such figures. Because not all facts are created
equal, social scientists typically work from paradigms that order and give
meaning to the facts. Without a paradigm, though, it is not possible to ascertain from which base population the rates of false confession and confessiondriven miscarriages of justice should be computed and how they should be
interpreted. Should the base population, for example, be the number of interrogations police conduct annually? The number of index crimes? The most serious index crimes, such as murder and rape? And what would such figures tell
us? Without a theory or paradigm to inform us which numbers are important
and why, it may not be worth the effort and expense necessary to overcome
the formidable barriers to quantification, especially since there appears to be
widespread agreement that false confessions and miscarriages of justice occur
sufficiently often to warrant the abiding concern of legal scholars, jurists, and
legislators.
Our experience with a few hundred cases of false confession leads us to
conclude that it is far more important to study the conditions under which they
occur, the characteristics of such cases and why they lead to deprivations of
liberty and miscarriages of justice than it is to attempt to quantify what currently cannot be known. Our research indicates that the phenomenon of false
confession in America today is, for the most part, explained by the inappropriate, inept and/or illegal use of contemporary interrogation methods, not the
dispositions or attributes of particular individuals. In virtually all of the cases

den, Guilty Until Proven Innocent: The Criminal Justice System Does Not Protect the Innocent,
CHI. TIMES MAG., January/February 1990, at 34; Confession at Gunpoint? (ABC News 20/20
broadcast, Mar. 23, 1991).
13. See Leo & Ofshe, supra note 5.
14. See id.
15. See id.; Hugo Bedau & Michael Radelet, Miscarriagesof Justice in Potentially Capital
Cases, 40 STAN. L. REv. 21 (1987) [hereinafter cited as Bedau & Radelet, Miscarriagesof Justice]. But see Stephen Marlinan & Paul Cassell, Comment, Protecting the Innocent: A Response
to the Bedau-Radelet Study, 41 STAN. L. REv. 121 (1988). See also Hugo Bedau & Michael
Radelet, The Myth of Infallibility: A Reply to Marknan and Cassell, 41 STAN. L. REv. 161 (1988)
[hereinafter cited as Bedau & Radelet, The Myth of Infallibility].
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we have studied, the crime under investigation was murder, the police were
under enormous pressure to solve it; they had not been able to identify a suspect based on solid detective work or forensic evidence, but instead relied on
pseudoscientific interpretations of behavior, gut hunches, and/or the suspect's
relationship to the victim (e.g., spouse, boyfriend, etc.); there existed little or
no credible evidence against the suspect, either before or after the confession;
and police resorted to inappropriate and/or illegal interrogation methods such
as the maximizationlminimization technique to elicit the false statement(s). 6
If our analysis is correct, then the important question is not whether false
confessions are pervasive or isolated. Rather, it is: In high profile murder
cases, why do police investigators so often select the wrong suspect, resort to
inappropriate and illegal interrogation tactics, and automatically consider a
case closed once they have elicited a confession? Why do police, prosecutors,
judges and juries so readily assume that a confession must be true when it was
obtained by psychologically coercive methods, is internally inconsistent, does
not lead to corroboration and/or is contradicted by the facts of the case? Why
do police, prosecutors, judges and juries so readily presume a suspect's guilt
based on a questionable confession statement when the sum of evidence
should lead them to conclude that the suspect is innocent beyond any reasonable doubt? And what can be done to prevent police-induced false confessions
in high profile cases and their admission into evidence?
Legal scholars, jurists and legislators seeking answers to these questions
will be disappointed by Cassell's "balanced approach" to the false confession
problem.
II.

ARE THE PROPOSED REMEDIES SOUND PUBLIC POLICY?

Cassell appears to misunderstand our suggestions for improving contemporary interrogation practices and the quality of confession evidence. He states
that we advocate that "police questioning should be restricted to prevent frequently occurring miscarriages of justice from false confessions"' 7 and suggests that we fail to consider "a carefully crafted balance designed to fully
protect both the defendant's and society's interest."" These assertions are
incorrect.
While we have argued for better police training, better pre-interrogation
selection procedures and better analysis of the probative value of post-admission narratives, we have not suggested any restrictions on police interrogation
procedures. Cassell recognizes this when criticizing Professor Alschuler for
suggesting prohibitions on interrogators' ability to lie to and trick suspects, 9

16. See Ofshe & Leo, supra note 5; Ofshe & Leo, supra note 2; Saul Kassin & Karlyn
McNall, PoliceInterrogation and Confessions: CommunicatingPromises and Threats by Pragmatic Implication, 15 L. & HUMAN BEHAVIOR 233 (1991).
17. Cassell, supra note 1, at 1123.
18. Id. at 1124 (quoting Moran v. Burbine, 475 U.S. 412, 433 n.4 (1986)).
19. "Ofshe and Leo... specifically disclaim any such approach, explaining that because
false confessions come from the 'improper use of interrogation as a whole, no single procedure
can be proscribed and thereby adequately protect the innocent."' See Cassell, supra note 1,at
1129.

19971

RESPONSE TO CASSELL'S "BALANCED APPROACH"

1141

something we do not propose. A careful reader of our article will be
hardpressed to find any suggestion that the Fifth, Sixth or Fourteenth Amendments-the current doctrine's regulating American interrogation practices-be
employed to restrict the investigative powers of police.
Cassell also suggests that we fail to take into account society's interest.
This too is incorrect. It goes without saying that police interrogation is an important and legitimate criminal investigation strategy in America. Cassell does
not fully appreciate that our research here is neutral with respect to whether
the rules of interrogation should be modified to advantage the state or the suspect. Our analysis of the causes and consequences of false confessions should
not be misconstrued as either pro-prosecution or pro-defense. Instead, we take
the existing legal rules as given, and suggest how police can improve the
quality of interrogation practices, obtain more reliable confession evidence,
and detect false confessions early on while staying within these rules. We also
empirically illustrate the dangers of violating prescriptions that were written
into law to reduce false confessions and protect the innocent. For example, we
have criticized the maximization/minimization technique as inherently coercive
because, as laboratory and field researchers have demonstrated,' it relies on
threats of harm and promises of leniency for its efficacy and is likely to elicit
false confessions.
We make two simple policy recommendations: mandatory electronic taping of the entirety of the interrogation process in all felony cases, 21 and a requirement that a confession demonstrates its reliability before being admitted
into evidence.' These are hardly controversial proposals. Indeed, Cassell has
also recommended taping interrogations, though he suggests that this will be
acceptable to law enforcement only if it is coupled with scaled back Miranda
warnings (i.e., eliminating waiver and questioning cut-off requirements).23
While we neither endorse nor reject Cassell's proposal, a taping requirement is
logically independent of whether to keep, scale back or eliminate Miranda's
warning and waiver requirements. The two issues need not be conflated and
should not be confused. Cassell offers this proposal as a kind of political horse
trade24 that, he believes, represents a reasonable compromise to all sides.'
There is no evidence, however, that the law enforcement community and criminal justice policy-makers will accept taping requirements only if pitched as an
alternative to Miranda.'

20. See supra note 16.
21. Ofshe & Leo, Decision to Confess Falsely, supra note 2, at 1118.
22. Id. at 1114.
23. Cassell, supra note 1, at 1133.
24. See Stephen J. Schulhofer, Miranda's Practical Effect: Substantial Benefits and
Vanishingly Small Social Costs, 90 Nw. U. L. REV. 500, 556-60 (1996).
25. Cassell criticizes us for failing to state where we stand on his "balanced" proposal to
swap Miranda for recording. requirements, Cassell, supra note 1, at 1133, but our article was not
about Paul Cassell's policy proposals.
26. When the Supreme Courts of Alaska and Minnesota mandated recording requirements,
there were no reports of massive police resignations, unrest or protest. See State v. Scales, 518
N.W.2d 587 (Minn. 1994); Stephan v. State, 711 P.2d 1156 (Alaska 1985). Nor did this happen in
England after the legislative mandating of recording requirements. See Police and Criminal Evidence Act, 1984 (Eng.). A significant number of American police departments have voluntarily
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Cassell also misunderstands our second policy recommendation: that confession statements should be evaluated with respect to their degree of reliability before they are admitted into evidence. We are not suggesting that confession statements should be admitted only if they are corroborated by independently obtained evidence. Rather, we are suggesting that since a suspect's
admission that "I did it" can be either true or false, the confession that follows
may turn out to be either evidence of guilt or evidence of innocence. To determine which, courts should examine the fit of the details (both dramatic and
mundane) of the suspect's post-admission narrative with the facts of the crime
to make an evaluation of whether the suspect appears to possess or lack the
personal knowledge that would be expected from the true perpetrator. If the
confessor's description of the crime fits the verifiable crime facts and is not
inconsistent with the physical evidence, the confessor must possess the personal knowledge that would be known to the perpetrator and thus his post-admission narrative provides sufficient indicia of reliability to warrant its admission
into evidence. If, however, the suspect's answers fit poorly with the known
crime facts and therefore demonstrate an apparent ignorance of the crime (e.g.,
his answers about missing evidence are proven wrong, he inaccurately describes verifiable crime facts, etc.), then the post-admission narrative has failed
to provide sufficient indica of reliability to warrant its admissibility.
In making this recommendation we are not suggesting that judges decide
whether a particular confession is true or false. Rather, because confession
evidence is so exceptionally persuasive-so prejudicial-it should be assessed
to determine whether its probative value outweighs its immense prejudicial effect.27 No evidence can be judged to have probative value if it lacks reasonable indicia of reliability. We propose that there should be a standard of demonstrable reliability below which no confession statement should be admitted
into evidence. To possess sufficient indicia of reliability, a confession statement must fit the facts of the crime to a reasonable degree. Indeed, American
law enforcement routinely acts on this principle when screening volunteered
confessions; judges routinely act on this principle when deciding whether to
admit hearsay testimony. If it is not sufficiently reliable, a confession's prejudicial effect will likely be high and may greatly confuse and mislead the jury.' Accordingly, consistent with the judge's traditional role as gatekeeper to
exclude untrustworthy evidence that has a strong tendency to mislead the jury,
the judge should not admit confessions without finding that the confession
meets a minimum standard of reliability.

chosen to record interrogations. See WILLIAM GELLER, POLICE VIDEOTAPING OF SUSPECT INTER-

ROGATIONS AND CONFESSIONS (Report to the National Institute of Justice, 1992).
27. False confessions have such a biasing effect on juror's decisions that introducing one
into evidence at trial is tantamount to an instruction to convict. See Leo & Ofshe, supra note 5.
28. See JOHN WIGMORE, EVIDENCE, vol. 3 (1970); G.R. Miller & F.J. Boster, Three Images
of the Trial: Their Implications for Psychological Research, in B. SALES, PSYCHOLOGY IN THE
LEGAL PRoCESs 16 (1977); Richard A. Leo, Inside the InterrogationRoom, 86 J. CRIM. L. &
CRIMINOLOGY 266 (1996); Leo & Ofshe, supra note 5.
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CONCLUSION

Paul Cassell's Comment avoids the heart of our article and instead criticizes our assertions about the frequency of false confessions and our policy
recommendations. These criticisms are unwarranted. It is well-established that
false confessions occur regularly and thus with troubling, if unquantifiable,
frequency. The policy recommendations that Cassell attacks would not restrict
interrogation practices or disadvantage police investigators. Rather, the mandatory taping of interrogations in their entirety and the minimal reliability requirements that we propose should improve the quality of police practices and
therefore result in better confession evidence. These proposals would benefit
both law enforcement and innocent defendants.29 More importantly, they
would improve the truth finding function of the criminal process.
It is well-documented that false confessions lead to significant deprivations of liberty and miscarriages of justice.0 In some instances, false confessions have even led to the wrongful execution of innocents. 1 The conventional wisdom that people do not confess to crimes they did not commit and
that the American criminal justice system does not wrongfully convict innocents permits these injustices to occur. The first step toward preventing wrong-

29.

As one of the authors has noted elsewhere:
By creating a record of the entire interrogation session, videotaping improves the
ability of police to assess the guilt or innocence of a suspect. Videotaping, for example,
allows detectives to review the entire interrogation as the case unfolds and in light of
subsequent evidence; videotaping also preserves the details of a suspect's statement that
may not have been initially recorded in a detective's notes but may subsequently become important; and videotaping permits other officers to evaluate the plausibility of
statements made by a suspect. In addition to aiding police in their assessment of guilt
and innocence, detectives may use videotaped admissions against co-conspirators more
effectively than written statements, which suspects (especially ex-convicts who are likely
to be well aware of deceptive physical evidence ploys) might otherwise think are fabricated.
Not surprisingly, according to Geller, police departments already using videotaping reported that videotaped interrogations and confessions led to more guilty pleas
by suspects. [See GELLER, supra note 26, at 263-64]. They did so not only by undermining false claims of police coercion during interrogation, but also by demonstrating the
questionable moral character and demeanor of the suspect to a judge and jury, according
to the officers surveyed.
The salutary effects of videotaping custodial interrogation on effective crime control extends beyond the police. Prosecutors reported that by capturing details that would
otherwise remain missing from written interview notes or reports, videotaped interrogations provided them with a more complete record with which to better assess the state's
case against the accused, to make more informed charging decisions, and to prepare for
plea bargaining and trial more effectively. Because videotaped interrogations provided
them with better knowledge of the case-including the demeanor and sophistication of
the suspect--prosecutors believed that videotaping assisted them in negotiating a higher
percentage of guilty pleas and obtaining longer sentences ... Geller further reports that
judges and juries favor videotaping because it allows them to determine more accurately
a defendant's state of mind as well as the sincerity of his remorse for any wrongdoing.
In short, videotaping interrogations can only assist the cause of crime control and, not
surprisingly, is widely favored by virtually all criminal justice practitioners.
Richard A. Leo, The Impact of Miranda Revisited, 86 J. CRiM. L. & CRiMtNoLOGY 621, 683-84
(1996).
30. See supra note 12.
31. See GUDJONSSON, supra note 12; Bedau & Radelet, Miscarriagesof Justice, supra note
15; Leo & Ofshe supra note 5.
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ful deprivations of liberty and miscarriages of justice is to acknowledge that
the conventional wisdom is wrong. Rather than dispel this myth, Paul
Cassell's "balanced approach" to the false confession perpetuates it.

