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Defense Production Act Section 101(c)

PETER J. SCHAUMBERG*

INTRODUCTION

The authority of the Government to require priority per-
formance of contracts and to allocate materials under the De-
fense Production Act of 1950 (DPA)! was, for many years, the
exclusive domain of national defense programs and regarded as
essential to assure timely procurement. As a result of the 1973-
74 oil embargo, energy was elevated to a level of importance
comparable to national defense, and a need was recognized to
facilitate completion of energy programs and projects essential
to further this nation’s energy independence.

In 1975, in an effort to stimulate the energy production and
development necessary to mitigate the effects of any future
embargo, Congress extended to energy programs authority pre-
viously available exclusively to national defense programs, that
is, the priority assistance provisions of the Defense Production
Act of 1950. The 1973-74 embargo underscored the need for
accelerated energy development, and since most energy pro-
jects could not avail themselves of the provisions of section
101(a) of the DPA, section 104 of the Energy Policy and Conser-
vation Act of 1975 (EPCA) added a new subsection (c) to DPA
section 101.2

DPA section 101(c) authorizes the President to require, in
certain circumstances, priority performance of contracts for
supplies of materials and equipment needed to maximize do-
mestic energy supplies.? The right to obtain a priority rating is

* Attorney, Office of General Counsel, U.S. Department of Energy. B.A., 1972,
Tulane University; J.D., 1975, George Washington University National Law Center.
1. Defense Production Act of 1950, 50 U.S.C. app. §§ 2061-62, 2071-73, 2091-94,
2151-63, 2164-68 (1970 & Supp. V 1975).
2. 50 U.S.C. app. § 2071(c)(1) (Supp. V 1975).
3. Id. DPA section 101(c) provides in part the following:
(c) Domestic energy supplies.
(1) Notwithstanding any other provision of this Act, the President
may, by rule or order, require the allocation of, or the priority perform-
ance under contracts or orders (other than contracts of employment)
relating to, supplies of materials and equipment in order to maximize

307



308 JOURNAL oF INTERNATIONAL LAw aAND PoLicy VoL. 8:306

available both to public and private energy programs or pro-
jects, and the Department of Energy (DOE) is designated to
play an essential role in distributing scarce materials and
equipment to deserving energy projects. However, for reasons
discussed in detail below, access to the provisions of section
101(c) have been limited, restricting DOE’s role to directing
materials to essential energy programs and projects in order to
facilitate energy production and construction.
THE NEED FOR AN ADDITIONAL DPA SECTION

The terminology of the new subsection (c) is similar to that
of DPA section 101(a) enacted in 1950.* In essence, if to do so
promotes the national defense, the President is authorized by
section 101(a) to direct a company to accept an order, and
further to mandate delivery ahead of all other nonrated com-
mercial orders of the supplier. This authority has long been
recognized as an effective tool for assuring that defense-related
programs are not delayed by an inability to obtain deliveries
on schedule.

domestic energy supplies if he makes the findings required by paragraph
(3) of this subsection.
* * ¥

(3) The authority granted in this subsection may not be used to
require priority performance of contracts or orders, or to control the dis-
tribution of any supplies of materials and equipment in the marketplace,
unless the President finds that—

(A) such supplies are scarce, critical, and essential to maintain or

further (i) exploration, production, refining, transportation, or (ii)

the conservation of energy supplies, or (iii) for the construction and

maintenance of energy facilities; and

(B) maintenance or furtherance of exploration, production, refin-

ing, transportation, or conservation of energy supplies or the con-

struction and maintenance of energy facilities cannot reasonably
be accomplished without exercising the authority specified in par-
agraph (1) of this subsection.

(4) During any period when the authority conferred by this subsec-
tion is being exercised, the President shall take such action as may be
appropriate to assure that such authority is being exercised in a manner
which assures the coordinated administration of such authority with any
priorities or allocations established under subsection (a) of this section
and in effect during the same period.

4. 50 U.S.C. app. § 2071(a) (1970) provides that:

The President is authorized (1) to require that performance under con-
tracts or orders (other than contracts of employment) which he deems
necessary or appropriate to promote the national defense shall take prior-
ity over performance under any other contract or order, and, for the
purpose of assuring such priority, to require acceptance and performance
of such contracts or orders in preference to other contracts or orders by
any person he finds to be capable of their performance, and (2) to allocate
materials and facilities in such manner, upon such conditions, and to
such extent as he shall deem necessary or appropriate to promote the
national defense. (Emphasis added.)
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The national defense requirement of section 101(a), how-
ever, limits its usefulness for energy programs. The term
“national defense’ is defined in section 702(d) of the DPA as
“programs for military and atomic energy production or con-
struction, military assistance to any foreign nation, stockpil-
ing, space, and directly related activity.”* This definition ex-
cludes from the scope of section 101(a) most energy programs
other than atomic energy programs, which often rely upon DPA
section 101(a) for procurement, although use of DPA section
101(a) authority was extended on a limited basis to the builders
of the Trans-Alaska Pipeline System and presumably would be
available to an energy program which had a demonstrable na-
tional defense nexus.

The vast majority of energy projects, however, are not na-
tional defense-related, and the 1973-74 energy supply interrup-
tion underscored the need for expeditious development of en-
ergy resources, unhindered by nonenergy programs competing
for scarce energy development-related resources. Congress re-
sponded by enacting the new section 101(c), extending priori-
ties assistance to energy programs, whether governmental or
nongovernmental, for purposes of materials and equipment
procurement. '

PREREQUISITES TO THE USE OF SECTION 101(c)

Section 101(c) priorities are not available for all energy
projects. Congress legislated certain explicit prerequisites to
the availability of priorities for energy programs so as not to
interfere unduly with the national defense priorities under sec-
tion 101(a). Since, for the first time, DPA section 101 priorities
are available to nongovernmental projects, DOE exercises a
critical control function in determining which energy programs
or projects are entitled to priorities assistance.

The President is authorized to exercise the authority to
require allocation of, or priority performance of contracts relat-
ing to, supplies of materials and equipment to maximize do-
mestic energy supplies only if findings are made by the Presi-
dent that:

(A) such supplies are scarce, critical, and essential to main-
tain or further (i) exploration, production, refining, transporta-

tion, or (ii) the conservation of energy supplies, or (iii) for the
construction and maintenance of energy facilities; and

5. 50 U.S.C. app. § 2152(d) (1970).
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(B) maintenance or furtherance of exploration, production,
refining, transportation, or conservation of energy supplies or the
construction and maintenance of energy facilities cannot reason-
ably be accomplished without exercising the authority specificed
in [section 101(c)(1)].*

As a result of a series of delegations and redelegations of
the President’s responsibilities in Executive Order 11,912, as
amended,’ the following must occur before a rating under DPA
section 101(c) may be authorized:

(1) DOE must determine that the proposed use of the au-
thority will maximize domestic energy supplies.?

(2) DOE must find that the specific supplies in issue are
critical and essential® to maintain or further exploration, produc-
tion, refining, transportation, or the conservation of energy sup-
plies, or for the construction or maintenance of energy facilities.

(3) Thereafter, the Department of Commerce must find that:
(a) such supplies are scarce; and
(b) maintenance or furtherance of the purposes de-
scribed in two (2) above cannot reasonably be accomplished
without use of the DPA authority.?

A “critical and essential” finding made by DOE will be
based primarily upon evidence that the required items are in
the “critical path” of the energy project. However, the scarcity
finding to be made by the Department of Commerce turns on

6. 50 U.S.C. app. § 2071(c)(3)(A) (Supp. V 1975).

7. Exec. Order No. 11,912, 41 Fed. Reg. 15,825 (1976), as amended by Exec. Order
No. 12,038, 43 Fed. Reg. 4,957 (1978).

8. Congress provided no guidance in the statute or the legislative history of EPCA
as to what was meant by the phrase “maximize domestic energy supplies.” However,
the factors to be considered by DOE in determining whether a program or project
maximizes domestic energy supplies are listed in the DOE regulations, 43 Fed. Reg.
6,209, at 6,213 (1978) (to be codified in 40 C.F.R. § 216.4), and include, but are not
limited to: (1) quantity of energy involved; (2) benefits of timely energy program
furtherance or project completion; (3) socioeconomic impact; (4) the need for the end
product for which the materials and equipment are allegedly required; and (5) estab-
lished national energy policies.

9. The statute and legislation lists again provide no insight into what was meant
by the terms “critical” and “essential.” The factors DOE will consider in determining
the critical and essential nature of needed materials and equipment are listed in the
DOE regulations, 43 Fed. Reg. 6,209, at 6,213 (1978) (to be codified in 40 C.F.R. §
216.4), and include, but are not limited to: (1) availability and utility of substitute
materials or equipment; (2) impact of the unavailability of the specific supplies of
materials and equipment on the furtherance or timely completion of the approved
energy program or project.

10. The only available guidance as to what factors the Department of Commerce
will consider in making the scarcity and need to use the system findings is in proposed
regulations 42 Fed. Reg. 43,038 (1977).
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different criteria: The applicant must be able to demonstrate
that there is a shortage of the necessary materials or equipment
and that attempts to obtain them in normal commercial chan-
nels, even at a premium price, were unsuccessful. This finding
is indispensable, since section 101(c) of the DPA cannot be
used merely to obtain a better price. As stated in section
101(c)(3)(B), there must be a need to use the DPA system in
order to accomplish the program’s purpose, that is, no alterna-
tive means of satisfying current needs is available. Further-
more, it must be commercially possible for a contractor to pro-
vide the desired item within the time limits deemed necessary
by the applicant. A DPA priority obviously cannot shorten the
time physically needed to fabricate equipment.

Uskg orF SecTION 101(c)

Once the appropriate findings are made by DOE and the
Department of Commerce, the priority rating is issued. With
the rating, a purchaser may go to its supplier, and the order
must be placed ahead of other nonrated commercial orders
according to the terms of the priority rating. DOE regulations"
provide that use of the rating is governed by the same Depart-
ment of Commerce regulations as a defense rating under sec-
tion 101(a).'”? Congress preferred to integrate the defense and
energy priorities systems, thereby avoiding parallel systems
with competing claims and competing justifications for distrib-
uting scarce resources.” If a defense and energy program are
competing for the same limited resources, the Commerce De-
partment would act as arbiter and determine which program
is entitled to the highest priority.

Since the enactment of DPA section 101(c), DOE has re-
ceived six applications for priorities assistance,™ of which three
were withdrawn before an opportunity for full consideration
was given. Of the three applications processed, the U.S. Army

11. 43 Fed. Reg. 6,209, at 6,213-14 (1978) (to be codified in 10 C.F.R. § 216.5).

12. 32A C.F.R. pt. 621 (1977) of the Defense Management System Regulation 1
relates to priorities for certain controlled materials such as copper, brass, nickel, etc.
32A C.F.R. pt. 651 (1977) of the Defense Priorities System Regulation 1 relates to all
other priorities.

13. 121 Cone. REc. S5,364 (daily ed. April 7, 1975) (remarks of Sen. Proxmire).
50 U.S.C. app. § 2071(c)(4), supra note 4, requires that priorities and allocations under
subsection (a) be coordinated with those under subsection (¢).

14. This includes applications received by the Federal Energy Administration,
which was responsible for DPA section 101(c) before DOE'’s organization in October
1977.
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Corps of Engineers received priority authorization in two sepa-
rate instances for circuit breakers for hydroelectric projects.
The third request was by a Federal government agency for a
priority to expedite delivery of a computer system needed for
quantitative analysis to support energy legislation. This appli-
cation was rejected by DOE as legally insufficient in meeting
the tests required by DPA section 101(c) for maximization of
domestic energy supplies.

Although both sections 101(a) and (c) authorize the grant-
ing of priorities for essential needs, there are significant differ-
ences in the scope of the priorities which can be issued. Section
101(a), by its terms, could be utilized to obtain a priority on
any national defense-related contract, except contracts of em-
ployment, including, among other items: equipment, services, '
petroleum, gas, electric power, transportation, as well as con-
tracts for materials and facilities.

Section 101(c) was intended to be more restrictive in its
scope. In addition to the prerequisites discussed above that the
needed items must be scarce, critical, and essential to produc-
tion, conservation, construction, etc., section 101(c) is limited
by its terms to “materials and equipment,’'® which would in-
clude such items as pumps, valves, hardware, pipe, etc.” It
would appear that items such as transportation, facilities, and
electric power are beyond the scope of section 101(c).'

The availability of section 101(c) for energy programs out-
side of the United States is limited both by the terms of the
statute and the regulations. Priorities only are available to
maximize “domestic’’ energy supplies." In addition, DPS Reg-
ulation 1, section 23(a), restricts the scope of the DPA by pro-

15. Basic Rules of the Defense Priorities System (DPS Reg. 1), 32A C.F.R. pt. 651,
§ 13 (1977).

16. “Materials” are defined 1n section 702(b) of the DPA, 50 U.S.C. app. § 2152(b)
(1970), as including “raw materials, articles, commodities, products, supplies, compo-
nents, technical information, and processes.”

17. A question exists as to whether a priority could be obtained under section
101(c) for certain “services.” Section 101(c) also does not specifically mention services,
although the Department of Commerce has read services into that section. See 32A
C.F.R. pt. 621, § 13 (1977).

18. 43 Fed. Reg. 6,209, at 6,210 (1978). The exclusion of energy sources from
section 101(c) priorities is reasonable since, if these items were covered, the Depart-
ment of Commerce would have the authority to allocate energy, and conflicts could
arise between DOE allocation regulations promulgated pursuant to authorities other
than the DPA and the DPA directives issued by the Department of Commerce.

19. 50 U.S.C. app. § 2071(c)(1) (Supp. V 1975).



1979 DereNSeE ProbucTioN Act 313

viding that: “All regulations and orders of BDC [Bureau of
Domestic Commerce], unless specifically stated otherwise in
such regulations and orders, shall apply to transactions in any
state, territory, or possession of the United States and the Dis-
trict of Columbia.”®

These restrictions seemingly would not prevent a domestic
firm from seeking priorities assistance for materials to con-
struct a facility on foreign territory so long as the ultimate
benefit is to maximize United States energy supplies.

CONCLUSION

The effectiveness of DOE in directing scarce materials to
essential energy projects is, of course, limited by the number
of applications for priorities assistance. As noted above, since
the enactment of the EPCA in December 1975, DOE has re-
ceived fewer than ten applications for priorities assistance
under DPA section 101(c). Perhaps this is a result of there
being no shortages of materials and equipment needed for en-
ergy programs, It is also possible, however, that the extensive
applications, requirements, and findings have discouraged po-
tential applicants from resorting to priorities assistance under
DPA section 101(c).

It would be more likely, however, that a lack of general
familiarity by the energy industry with DPA section 101(c) has
resulted in its limited use: priorities assistance always had
been the exclusive domain of the defense industry, with recipi-
ents of Government defense contracts being the primary bene-
ficiaries. However, given the recent emphasis on energy devel-
opment and the resourcefulness of private industry, requests
for priority assistance may begin to proliferate, expanding
DOE'’s role in allocating scarce resources to essential energy
programs.

20. 32A C.F.R. pt. 651, § 23(a) (1977).
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