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DEFAULT JUDGMENTS AGAINST CONSUMERS:
HAS THE SYSTEM FAILED?
HILLARD M. STERLING* AND PHILIP

I.

G.

SCHRAG**

INTRODUCTION

The traditional conceptual model of an ordinary civil lawsuit is simple. A person who believes that he or she has a legitimate claim can file
an action. The defendant is given notice of the claim and an opportunity to be heard, with the help of a lawyer, in the court in which the suit
was filed. A neutral judge decides the case, based on the evidence
presented. Most cases actually result in negotiated settlements,' but
these settlements presumably reflect the relative strengths of each side's
case as perceived by the parties. By appearing in court or negotiating,
defendants participate in the process; relatively few of them lose cases
by virtue of not showing up and allowing default judgments to be en2
tered against them.
In 1974, Professor David Caplovitz showed that this model is not an
accurate description of what happens to installment plan consumers of
goods and services who are sued by their creditors. His book, Consumers
in Trouble,3 is primarily a study of why consumers fail to make required
payments on installment obligations 4 and what happens to them as a
result of subsequent judicial intervention, 5 but Caplovitz devoted an im6
portant chapter to the role of courts in the collection process.
* Member of the District of Columbia Bar. B.A. 1986, Northern Illinois Univ.;J.D.
1989, Georgetown University.
** Professor of Law and Director of the Center for Applied Legal Studies, Georgetown University Law Center. A.B. 1964, Harvard University; L.L.B. 1967, Yale Law
School. The authors are grateful to Prof. David A. Koplow for his comments on the
manuscript.
1. In the federal system, only 5% of all civil cases are tried. R. COVER, 0. Fiss ANDJ.
RESNIK, PROCEDURE 198 (1988).
2. In the Superior Courts of Maine and Delaware, respectively, approximately 3 and
15% of civil cases end in defaultjudgments. STATE OF MAINE, ADMINISTRATIVE OFFICE OF
THE COURTS, 1987 ANNUAL REPORT 90 (1988); ADMINISTRATIVE OFFICE OF THE COURTS,

1982

ANNUAL REPORT OF THE DELAWARE JUDICIARY 79 (1983).
CAPLOVITZ, CONSUMERS IN TROUBLE: A STUDY OF DEBTORS IN DEFAULT

3. D.

(1974)

[hereinafter CONSUMERS IN TROUBLE].
4. According to Caplovitz' study, the consumers' problems (such as sudden loss of
income or major illness) were the primary reason for the default 79% of the time, but 21%
of the defaults may have been triggered by some event that implicated the creditor, such as
fraud or a payment dispute. Id. at 53.
5. The efforts by creditors (including wage garnishment) to collect consumer installment debts often cause the debtors to experience health and marital problems, id. at 28089, and in some cases (about 8%) lead to the loss of ajob. Id. at 237-42. 15 U.S.C. § 1674
(1988) prohibits firing a worker for a single garnishment, but employees can still be terminated by employers who do not wish to incur the processing costs associated with successive garnishments.
6. Id. at 191-224.
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Caplovitz' researchers interviewed 1038 consumers who had been
sued (in approximately equal numbers) in Chicago, Detroit, and New
York. 7 According to the debtors, 8 only 71% of them actually received
notice that they were being sued. 9 Among the 71% who received summonses, only a small minority filed the requisite answer to defend
against the merchant's complaint: 8 to 9% in Chicago, 7 to 9% in Detroit, and 1 to 8% in New York City.' 0 In all of the other cases, the
defendants lost judgments by default.
Thus, in cases against consumers, at least in major cities, fewer than
10% of the defendants made an effort to defend themselves. But this
fact is not necessarily cause for alarm. It is theoretically possible that
most of the consumers who default' do so quite deliberately because
they know that they lack any valid defenses and would only be wasting
their time in court. Indeed, for this very reason "a number of judges in
these courts" are not troubled that their tribunals impose default judg12
ments on more than 90% of consumer defendants.
Unfortunately, Caplovitz did not address the question of whether
the default rate in consumer cases is merely a manifestation of consumers' accurate understanding that they lacked defenses or whether it represents a failure of justice. An approach to this problem requires
analysis of whether the defaulting consumers had defenses to the claims
that they waived, knowingly or inadvertently, by failing to appear. But
only three of Caplovitz' 164 questions were likely to elicit information
about possible defenses.' 3 The three pertinent questions were: "1.
[w]hat were the main reasons you stopped making payments on the mer7. Id. at 195, 323-29.
8. The debtors were interviewed long after the court cases against them had been
closed; they had little incentive to lie to the interviewers. Much of what they reported is
consistent with the findings of other researchers. For example, on the common practice,
especially in New York City, of not giving actual notice to consumer defendants, and obtaining default judgments based on perjured affidavits of service, see Tuerkheimer, Service
of Process inNew York City: A Proposed End to Unregulated Criminality, 72 COLUM. L. REV. 847
(1972).
9. There was some variation among the three cities, with 84% and 71% of debtors
reporting actual service in Detroit and Chicago (where court officials served process) and
only 54% in New York City (where service of process is accomplished by private individuals or companies). CONSUMERS IN TROUBLE, supra note 3, at 194-95.
10. In each case, the first figure represents the percentage reported by Caplovitz as
filing answers (in all three cities, a prerequisite to avoiding a default), and the second
figure represents the percentage reported as outcomes other than default judgments (e.g.,
voluntary discontinuances). At first blush it is difficult to understand how the number of
non-defaults could ever be higher than the number of non-answers, but some of the creditors in the sample may have withdrawn some cases notwithstanding the defendants' defaults. This could have occurred if they did not know about the defaults; settled with the
consumers after the defaults and before they registered default judgments; or conscientiously corrected errors that had resulted in filing suits against people who had already
paid in full. CONSUMERS IN TROUBLE, supra note 3, at 215-21.
11. The word "default" can have two meanings in connection with consumer installment debts. It can refer to a default in payment on the underlying contractual obligation
or to a failure to appear in person or through a representative in court. This article uses
the term in the latter sense.
12. CONSUMERS IN TROUBLE, supra note 3, at 205.
13. Id. at 331-47 (survey questionnaire).
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chandise [or] loan; 2. [d]id they call or threaten to call any of your
friends or relatives about this debt; 14 and 3. [d]o you think there was a
good reason that you should not have had to pay this debt?" Caplovitz'
interviewers were not told what reasons constituted "good" reasons,
and since many defenses to creditors' claims are technical,' 5 there is no
reason to think that the consumers themselves would have known what
constituted a good defense.
Although we lacked the means 16 to answer definitively the question
that Caplovitz' book raised, we set about to conduct a pilot study, using
a small data base, that could help to determine whether a more thorough inquiry would be warranted. Our goal was to construct a sophisticated questionnaire to probe any possible defenses that installment
credit consumers might have, and to administer it to consumers against
whom default judgments had been entered in small claims cases in the
District of Columbia.
Doing research on consumer defaults in the District of Columbia
enabled us, fortuitously, to inquire into a second issue raised by
Caplovitz' study. In all three cities in which his research was conducted,
a consumer was declared in default if he or she failed to appear in person to file an answer to the summons and complaint.17 Caplovitz hypothesized that some significant fraction of the defaults were
attributable to the fact that defendants were required to appear in court
on two different occasions, once to file the answer and once for the
trial. 18 Not only did this procedure require an employed defendant to
miss work twice, but it gave court clerks an opportunity to counsel defendants not to file answers that the clerks believed, accurately or not,' 9
to be legally inadequate. 2 0 Caplovitz also thought that defendants
might have had difficulty answering summonses because the language of
a summons, explaining the obligation to answer, was inordinately confusing. In New York, for example, the text of the summons consisted of
two sentences, respectively 91 and 96 words long.
Collection harassment could warrant a counterclaim in some states. See generally
(1982).
15. For example, a consumer has a valid counterclaim against a creditor if the contract
does not include, on its face, the annual percentage rate of the finance charge. 15 U.S.C.
§ 1638 (1988). Some defenses, such as unconscionability, are defined largely by case law
and therefore are not described explicitly even in the statute books.
16. Caplovitz' research was made possible. by a "generous" grant from the federal
Office of Economic Opportunity, which failed to survive the dismantling of President
Johnson's war on poverty. Even so, Caplovitz' study "exceeded the limits of the OEO
grant" and required a second grant, from the National Institute of Mental Health, for its
completion. CONSUMERS IN TROUBLE, supra note 3, at xiii.
17. CONSUMERS IN TROUBLE, supra note 3, at 201, 215.
18. At the time of his study, defending a case for more than $200 in Chicago could
actually require three or four personal appearances.
19. Caplovitz' researchers interviewed some clerks in New York; they did not regard a
defense of "the price was too high" to be valid, despite the emerging doctrine of unconscionability based on excessive price. CONSUMERS IN TROUBLE, supra note 3, at 202; Jones
v. Star Credit Corp., 59 Misc. 2d 189, 298 N.Y.S.2d 264 (S.Ct., Nassau Co. 1969).
20. In New York, the clerks discouraged one out of every three or four defendants
from filing an answer. CONSUMERS IN TROUBLE, supra note 3, at 203.
14.

NATIONAL CONSUMER LAw CENTER, DEBT COLLECTION HARASSMENT
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In the Small Claims and Conciliation Branch of the Superior Court
of the District of Columbia, where cases against consumers for less than
$2000 are heard, no written answer is required. Unlike the procedure in
all three of the cities studied by Caplovitz, the District of Columbia's
summonses merely tell a consumer to appear in court on a specific date
for the trial of the case. We were curious to know whether this streamlining of the system dramatically reduced the frequency with which consumers suffered default judgments. 2 1 If it turned out that despite this
relatively simple procedural system, consumers continued to default in
large numbers, we wanted to know what accounted for their failure to
appear for trials.
This article reports our findings. The first section describes our research method and the characteristics of the small sample of consumers
in our study. The second section reports what we learned about why
those consumers stopped making the payments required by their installment obligations, and why they defaulted in the litigation initiated
against them. The third section describes what we learned from these
defendants, and in some instances from independent verification, about
their possible defenses. The final section summarizes our findings and
suggests that if they are confirmed by studies of larger samples of defendants, certain procedural reforms may be warranted. The Appendix
includes the text of our questionnaire, which we are putting in the public
domain for use by any scholar who wishes to use our questions or a
similar set of inquiries to survey another sample of consumers.
II.
A.

RESEARCH METHOD AND SAMPLE CHARACTERISTICS

Parametersof the Study

At the outset, we decided to restrict our study to judgments entered
in the Small Claims and Conciliation Branch of the Superior Court of
the District of Columbia ("Small Claims Court"), which has jurisdiction
over cases not in excess of $2000.22

Some claims against consumers,

particularly those involving large balances on automobile purchases, are
processed in the civil division of the superior court, but the Small Claims
Court hears the vast majority of such cases. About 80% of the cases in
the Small Claims Court are against individual defendants, and about
23
80% of those defendants are consumers.
21. From our first visit to the court, we suspected that it did not reduce the number of
default judgments entered. The daily calendar call consists of well over a hundred cases.
In what seems like a majority of them, when the clerk calls the case, an attorney (one of
three or four who sit in what seems a privileged area, behind the bar that separates court
officials from the public) announces his or her readiness, the clerk pauses to hear whether
the defendant is present, the attorney says, "judgment, please" and the clerk enters judgment. But since the court hears small commercial and tort cases as well as cases against
consumers, it was not possible without a more careful perusal of court records to determine whether most installment credit collection proceedings ended in default judgments.
22. D.C. CODE ANN. § 11-1321 (1981).

23. Telephone interview of Oliver Corbin, Clerk of the Small Claims and Conciliation
Branch, by Hillard Sterling (Mar. 21, 1989).
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To define a "consumer" defendant more precisely, we limited our
sample to cases that were consumer transactions under local law. Each
case had to involve a purchase that was "primarily for personal, household, or family use."' 2 4 We excluded several kinds of atypical cases of
purchases of consumer services: suits by doctors and hospitals 25 cases
26
in which the defendant maintained an open account with the plaintiff,

27
and suits by financial institutions other than finance companies.
For our preliminary determination of the percentage of suits against
consumers that ended in default judgments, we applied these criteria to
a random sample 2 8 of all 29,100 cases filed in the Small Claims Court
during 1988. Two hundred eighty-seven files of suits against consumers

were selected. 29 Two hundred thirteen of them (74%) had resulted in
default judgments. In another sixty-three cases (22%), the defendant

had appeared in court but had consented to pay everything asked for by
the plaintiff. In eleven cases (4%), the plaintiff had voluntarily dis30
missed the case. Of the 287 files sampled, none had resulted in a trial.

24. D.C. CODE ANN. § 38-3901(a)(2) (1981).
25. It would have required a completely different questionnaire to try to ascertain
facts surrounding conflicts about medical practices or billing. Caplovitz' study also excluded suits by hospitals and other health care providers. CONSUMERS IN TROUBLE, supra
note 3, at 325.
26. Such cases typically involve a series of transactions over a long period of time,
rather than a particular sale of merchandise or services. It would have been inordinately
difficult for us to have untangled the webs of grievances that could inhere in such disputes.
Caplovitz eliminated from his study people who were being sued on "charge accounts"
but partially included "department stores such as Macy's and Gimbel's ...since they offer
revolving credit to their customers." Id. The distinction between "charge accounts" and
department stores' revolving credit is not clear to the authors. In any event, Caplovitz
deliberately "undersampled the non-elite department store cases by eliminating half of
them." Id.
27. Banks and other direct lending institutions were excluded because simple loans of
money do not typically implicate particular purchases of goods or services. Finance companies were included, however, because their loans are often intrinsic aspects of particular
purchases. Finance companies commonly purchase contracts that have been entered into
between merchants and consumers. Finance companies were plaintiffs in 30 of the 72 files
examined for the purpose of locating interviewees; the other 42 plaintiffs were retail
merchants.
28. Cases are filed sequentially. Every hundredth case was pulled. If it met the criteria, it was included in the sample. If it did not, the prior case was examined, or the one
before that, until a case which fit the criteria was found.
29. Four lots of 100 cases included no case that met the criteria. Some large-volume
plaintiffs whose suits fell outside of this study (hospitals and open-account plaintiffs) sometimes file dozens or even hundreds of suits on a single day, causing more than 100 files in a
row to be ineligible for consideration by this study.
30. The lack of trials is consistent with Caplovitz' study, which concluded that only 7
of the 311 Chicago defendants, at most 11 of the 395 Detroit defendants, and none of the
332 New York defendants had gone to trial. CONSUMERS IN IROUBLE, supra note 3, at 21620. Caplovitz suggests that the reason for the absence of trials is that "when the debtor
does appear for a trial, he is usually summoned to the bench by the judge, who is anxious
to clear his calendar, and is told to go out into the hall and work out a settlement with the
plaintiff's lawyer. In this fashion, even debtors with valid defenses are pressured to make
some payment." Id. at 218-19. One of us (Schrag) has observed dozens of calendar calls
at the Small Claims Court and has observed that they invariably begin with a speech by the
judge to the dozens of parties who are personally present. The judge points out that if
each of them wanted to have a trial, they could not do so that day, and that many of them
would have to come back on one or more successive days; some days, the judge even says
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While the default judgment rate was lower than that in other cities,
it was still substantial. The more elaborate part of our study required
selecting certain files for personal interviews with the defendants. Still
applying the definitional criteria of what constitutes a "consumer" case,
we applied two additional exclusionary tests in order to draw a sample
for interviews. We excluded from the study certain defendants who
would be too difficult to contact personally: those who had no telephone listing in the documents that had been filed in court, 3 ' and the
few who lived outside of the District of Columbia.3 2 Applying these ex33
clusions, a new sample of seventy-two files was drawn.
It was impossible to reach fifty-two of the seventy-two consumers
identified through this process. Many of them had no discoverable telephone number, even when the court files listed numbers that were purportedly theirs. Thirteen of the twenty-eight consumers for whom the
court records showed places of employment no longer worked at those
jobs, and had not left forwarding addresses. Of the twenty consumers
who were found, five refused to be interviewed.
A lengthy questionnaire, reproduced in the Appendix, was administered to each of these fifteen remaining consumers. Eleven of the interviews were conducted in person by one of us (Sterling), and eight of the
interviewees agreed to permit a tape recording of the sessions. 3 4 The
average interview lasted approximately fifty minutes.
The questionnaire was designed to incorporate questions testing
the applicability to the consumer's transaction of all of the major conthat his or her calendar is already full that day, making trials impossible for anyone in the
room. The calendar call is inevitably followed by dozens of hallway conferences.
31. We determined that visits without prior telephone contact would not be productive. Nevertheless, one of us (Sterling) did try to visit personally 32 of the consumers in
the survey who lacked telephones. None of these attempts resulted in an interview. Seventeen of the consumers were not home on more than two occasions, and although a
family member took a message for eight of.them, none telephoned him in response. The
other 15 consumers were said not to be living at the address listed for them in the court
files.
By contrast, most consumers who were initially contacted by telephone were willing to
be interviewed in person; eleven of the fifteen who were interviewed met with Sterling,
and the other four were interviewed entirely by telephone.
It was possible to find telephone numbers for those interviewed in the court records
because some creditors attached the original contract papers (sometimes including the
consumer's phone number) to the complaint; others wrote a number (taken from the consumer's credit application) on the instructions for service of process which were later filed;
and some had, after judgment, obtained orders garnisheeing the wages of the defendant at
a place of employment specified on those orders.
32. By definition, we also excluded from the study any consumer against whom a final
judgment by default had not been entered.
33. In order to select cases spread over a fairly long period of time (to eliminate aberrations based on filings in a particular month or year), every 552d case out of the 82,800
cases filed in 1986, 1987 and 1988 was examined. As in the other sample, supra note 28, if
that case did not meet the criteria for study the prior file was examined, and, working
backward through the clerk's drawer, the first case in each block meeting the criteria was
pulled.
"Pulled" literally describes the process. A practical problem was the sheer physical
difficulty of reaching the files and tugging them from shelves that often squeezed them like
a vise.

34.

The other four interviews were done by telephone.
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sumer protection statutes and common law rules of the District of Columbia. It was impossible, of course, to determine whether the
defaulting consumers would have won their cases, even if they did have
defenses under these laws, but we did want to find out whether they
appeared to have had good faith defenses that they did not know about,
did not believe would suffice, or waived for other reasons. In addition,
the questionnaire was intended to probe why the consumers chose not
35
to go to court.
B.

Qualifications Based on Methodology

Before we report on what we learned from administration of this
questionnaire, a few notes qualifying our results are in order. The authors recognize that this work cannot produce a definitive assessment of
the default judgment process. The number of people actually interviewed is too low to support hard conclusions about the entire system.
In addition, the exclusion of consumers who lacked discoverable telephone numbers may have biased the survey in favor of relatively wealthier defendants, and the exclusion of defendants with open accounts may
have caused our sample to under-represent those with the most relatively stable purchasing habits. 36 Most important, one creditor plaintiff

was surely over-represented in the sample by virtue of the fact that its
files provided information that better enabled us to find its defendants.
Associated Finance Company ("AFC") 3 7 instituted debt collection actions against consumers on contracts purchased from various
merchants. Within its complaints, AFC routinely provides information
about the defendant, including home addresses and all known phone
numbers. Also, AFC is one of the few plaintiffs that persistently executes on its judgments by seeking wage garnishments. Since the writs of
attachment contain the defendants' places of employment, we could easily contact those consumers by calling them at work. Thus, even though
no express effort was made to select AFC cases, ten of the fifteen consumers interviewed were sued by AFC. The bias that this over-representation of AFC might introduce is reduced somewhat by the fact that the
contracts on which it sued arose from transactions between consumers
and five different merchants - four general retailers and one door-todoor seller. On the other hand, as we elaborate below, one of our findings is that defendants sometimes default because the plaintiff advises
them not to go to court. Since several consumers reported that AFC
gave such advice, and this behavior is unrelated to the identity of the
35. See Appendix, questions 122-44.
36. In addition, the fact that the imposition of garnishment orders helped to locate

several defendants may have produced a sample of persons with a higher rate of employment than the population of defaulting consumers in general.
37. The name of this company and its attorney have been changed because, although
several consumers have independently reported to us essentially the same misleading conduct by its employees, see infra notes 48-50 and accompanying text, and the firm's attorney
refuses to return our calls, we know of no independent tribunal or agency which has gathered or assessed evidence of the misconduct that the consumers charge.
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original seller, the over-representation of AFC may have distorted our
study in this respect.
Another possible problem with the study is the potential bias in relying on the consumers' own versions of what happened in their transactions. Many consumers probably were reluctant to give inculpatory
answers during their interviews, particularly since the interviewer was an
unfamiliar person who did not share the cultural background of most of
the respondents. 38 The interviewer tried to limit this bias by verifying
facts, such as by examining the merchandise and any available contract
documents. But many inquiries, such as why the consumers did not pay
their bills or appear in court, were incapable of objective verification.
With all these qualifications, the skeptical reader may wonder what
this study could find. Our view is that this study is the second step after Caplovitz' initial foray - of a larger inquiry into the default judgment process. Our fifteen respondents could not tell us everything
about that process, but neither do their responses tell us nothing at all.
In fact, what we have learned is disturbing, and we hope to provoke a
more systematic survey of possible consumer defenses that never see the
light of day.
C.

Social Characteristicsof the Consumers Interviewed

Table I shows, for each of the consumers interviewed, pertinent social characteristics and basic information about the transaction which led
to the lawsuit.
As Table I indicates, a large preponderance of those interviewed
were women. 3 9 All but two of the interviewees were black, 40 and all
were between the ages of twenty-six and forty-nine. All were employed,
which may reflect the reluctance of merchants to extend credit to those
without jobs or the difficulty of contacting the unemployed. With two
exceptions, they had completed high school.
III.

REASONS FOR NON-PAYMENT AND DEFAULT

Before analyzing whether these defendants might have fared better
in court if they had appeared, we examined why they did not honor their
obligations to pay for merchandise they had bought, and why they defaulted in the suits filed against them.
A.

The Failure to Pay

The consumers gave four reasons for missing payments on their installment obligations; several consumers presented more than one rea38. Most of the respondents were black females; the interviewer was a white male.
39. The 72 files from which the interviewees were drawn did not show such a strong
predominance of women, and it is difficult to know what accounts for this phenomenon,
although it may be that the women among the 72 defendants were less mobile (or, to put it
another way, more stable) in their employment and therefore easier to locate.
40. Seventy percent of the District's residents are black. U.S. DEPr. OF COMMERCE
BUREAU OF THE CENSUS, COUNTY AND CITY DATA BOOK 626 (1988).
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son for not paying. Nine of the fifteen consumers conceded that they
stopped paying, at least in part, because of their own financial problems,
unrelated to the transaction that was the subject matter of the suit. 41
Three believed that they were not obligated to make the payments demanded by the creditor. Psychological difficulties or shortcomings appeared to be the principal factor in four cases. Two consumers said that
problems with the merchandise or the creditor caused them to refuse
making payments; they believed that withholding money would give
them leverage to negotiate successful resolutions of their complaints.
Table II summarizes the consumers' asserted reasons for not meeting
their contractual obligations:
Table II
Financial problems
Not obligated to pay
Psychological factors
Leverage for dispute with creditor

1st Reason
8
2
3
2

2d Reason
1
1
1
0

Of course these statistics conceal the human context of the failures
to pay, and thereby miss much of the meaning of these events. 42 The
interviews produced a fuller portrait of the problems that these consumers faced.
1. Financial Problems
Two of the consumers missed payments because of an unexpected
reduction in income. One had purchased a motorcycle while he had
been employed as a mechanic, but then experienced unexpected medical problems:
I had a neck injury, and I was out of work for.., maybe about
3-4 weeks. And one other time I had jammed my finger on the
job, and I think I missed work for about a month then ....
I
paid my health bills up, so I had other bills that were more important than having that bike at that time. But I was never
more than two months late [with my payments].
A consumer who, at the time of the interview, was employed as a
data entry operator, also had experienced difficulty maintaining a steady
income. She had purchased a video recorder and sofa from a Washington furniture dealer.
When I first purchased from [the merchant], I was working a
full-time position. At the time [I stopped paying] I was not
earning the money that I was once earning. During the time I
was laid off from that job I went for unemployment so I had a
lack in salary. So I did not have the money at that time to pay
them. That's why I missed the payments.
41. In Caplovitz' study, about 80% of the consumers stopped paying because of their
own "mishaps and shortcomings." CONSUMERS IN TROUBLE, supra note 3, at 55.

42. Cf. J.

NOONAN, PERSONS AND MASKS OF THE LAW

ITY PROBLEM IN CONTRACT LAW:

(1976); R.

DANZIG, [HE CAPABIL-

FURTHER READINGS ON WELL-KNOWN CASES

(1978).
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The other consumers who cited their own financial difficulties as
their primary reason for failing to pay were not as explicit, even when
pressed, about the causes. A typical statement, for example, was that "I
was having some money troubles." These consumers were not clear
about whether the financial problems were temporary, as in the case of a
limited injury, or whether their general financial condition was such that
they could not have confidently predicted being able to make steady
payments over the life of the consumer obligation.
2.

Not Obligated to Pay

Three consumers claimed that they were not obligated to pay what
the creditor demanded. These consumers reported that they were able
to pay, and (unlike those in our fourth category) they were not refusing
to pay in order to force the merchant to negotiate about an underlying
dispute. Instead, they believed themselves to be honoring the contract as
they understood it; it is apparent from the litigation that the merchant
thought otherwise.
In one instance, a merchant ordered furniture for a customer and
told her that she did not have to begin making her payments until she
received the merchandise. The consumer assumed that such an oral
promise was part of her contract with the merchant, although the written
contract actually required payments to begin at once. The furniture arrived about two months after the contract was signed, and the consumer
then began to make the payments. To her surprise, she received a post
card stating that she was in default because she had already missed two
payments. The finance company required that she mail her late payments with her next payment. She believed, nevertheless, that she had
no obligation to send in the missed payments:
They told me that I would not have to start paying for the furniture until I received the furniture. But the contract says otherwise; they verbally told me [that I could wait], and looking back
I should have questioned it more ....
I had not received anything from the finance company as far as payments, you know, a
payment book or payment schedule.

Nothing .

.

.

I wasn't

worried at all. On December 15, I received my payment book
from [the finance company] and it showed that my first payment was due on October 15. So on December 15 I'm getting a
book that says I was already 3 months behind ...and I did not
even receive the furniture until the 26th. I wrote a letter and
explained that it was not possible for me to make up three payments immediately. Plus, to be absolutely honest with you,
although I say that I couldn't afford it, I could if I really thought
that I had to but I didn't think it was fair that I had to. I could
have done it but it wouldn't have been easy to do.
3.

Psychological Factors

Several of the consumers invoked what we term "psychological reasons" for not paying their creditors. One consumer claimed that her
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absent-mindedness was the sole factor that had caused her to stop paying on her contract with a direct seller. After she purchased a living
room set, a clock, carpet, a bedroom set, and a mattress and foundation,
she had a very hard time remembering to send in her monthly checks.
In her words:
Like a lot of times that I'm supposed to send a payment in or
whatever, I have it on time, but somehow or another I would be
so busy doing other things that I don't put it in the mail [so]
that they get it on time. A lot of times when I remember is
when somebody calls or says something about payment or
something, and then I say, "Oh my god, I got so-and-so in my
pocket and I got to go pay." And then.., if I'm anywhere near
the mail I would go and put it in the mail. I, you know, hate to
say I'm absent-minded, but I know I'm supposed to pay something and I don't within a week of time, time just bypasses me
and I don't even think about it.
Two defaulting consumers cited deaths in the family as the reason
for missing their payments to creditors. We classify these cases as psychological factors rather than financial problems because the core justification stemmed from their depression over the deaths, not their
shortage of money. A defendant had lost one of her three sons, and
spoke of her grief over his death:
My son had got killed and I was going through changes. A lot
of my bills got behind cause I really wasn't paying them. You
know, I wasn't thinking about paying the bills and stuff. I
didn't even pay the rent.
4.

Leverage for Dispute with Creditor

Two consumers who had grievances against a creditor stopped payment as a means of forcing the creditor to resolve the problem. As one
of them explained it:
Once you pay a person something, that's it. You know, they
don't have to deal with you anymore, and that's with anything
you do. A little baby is like that, and they ain't got too much
sense. You try to get them to take medicine, and they want the
juice. If you give them the juice, what makes you think that
they're going to take the medicine now?
She described herself as "very angry" at the company from which she
had purchased a sofa and set of chairs. The sofa had not been treated to
make it spot-proof, as the seller promised it would be. The merchant
seemed unconcerned with her complaint, having quickly sold her contract to a finance company. 43 The finance company was equally unresponsive and, to use her metaphor, she stopped giving juice to the
43. Any defenses she had against the merchant could have been interposed in a suit
by the finance company. D.C. CODE ANN. § 28-3808 (1981). But this principle of law is
enforced only if the parties are aware of it and litigate the issue. It is not clear that it
affects creditor behavior in systems in which the overwhelming proportion of litigated disputes end in default judgments.
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The Default

We are concerned not only with why the consumers stopped paying,
but also with why they did not go to court when they were sued. We
knew from Caplovitz' study that we should not assume that all of these
defaulting consumers would agree that they had in fact defaulted, 4 5 so
we began our study of the reasons for default by asking whether the
consumer had gone to court on the date indicated in the summons.
Two consumers said that they had indeed gone to court.
One of these consumers stated that the plaintiffs attorney did not
show up in court that day, but because of her nervousness, she did not
respond when her name was called. Since plaintiffs' attorneys commonly say only one word ("plaintiff") to answer the calendar call, she
may well have simply missed hearing the adverse attorney's appearance.
If she had simply made her presence known, she would have avoided
losing by default. 4 6 She apparently suffered a defaultjudgment because
of her nervousness about being present in the court.
The other consumer who appeared in court was being sued by a
finance company for an outstanding balance on a contract arising from
his purchase of furniture from a direct seller. When he arrived in court,
he waited for the clerk to call his name, but his name was not announced. He thereafter went up to the clerk, who told him that "we
don't have this case." He went home, only to find several weeks later
that he suffered a default judgment and his wages were being garnisheed. There are two possible explanations for this consumer's default.
He may have gone to court on the wrong day. If he was there on the
47
right day, he may have gone to the wrong courtroom.
Aside from these unusual instances, most of the consumers interviewed did not go to court. All of them specified at least one reason for
not appearing; several had multiple reasons. The reasons can be divided into five general categories.
First, and most striking, seven consumers (including those who
mentioned this as a second or third reason) claimed that they were advised not to appear for their hearing. The sources of such advice will be

explored below. Second, five consumers said that they could not attend
44. The other consumer who stopped paying in order to pressure the creditor to pay
attention to her grievance believed that her $100 down payment had not been credited to
her account. See infra note 77 and accompanying text.

45. See CONSUMERS IN TROUBLE, supra note 3, at 203.
46. Indeed, if the creditor's attorney was in fact absent, she could have obtained a
judgment of dismissal, D.C. CODE ANN. § 16-3906(c) (1981), and if neither party answered
the roll call, the case probably would have been returned to the court's files, and the parties notified of a new court date.
47. Regardless of the actual history of events, the existence of the default judgment

may be attributable in part to the consumer's ignorance of his procedural options; he was
unaware of the rule permitting judges to set aside default judgments for good cause. Instead, the consumer felt he had to accept having his already meager earnings slashed by
about 25% as a result of the garnishment.
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their hearing because they could not take the time off work, either because of the nature of their jobs or the adverse economic consequences
of missing a day's pay. Third, four of the consumers stated that they
never received a summons, and thus were not aware of the impending
hearing. A fourth and related reason, stated by three consumers, was
that they received the summons, but did not understand its terms or
what it meant. Finally, although only one consumer said that she owed
the money and did not see any purpose in arguing in court about it, the
likelihood of losing the case may have contributed in some degree to
other defendants' decisions to default. Table III summarizes the reasons for default.
Table III

Advised not to go
Could not leave work
Did not receive timely summons
Did not understand summons
No defenses
1.

1st
Reason
6
3
3
1
0

2d
Reason
1
2
0
1
0

3d
Reason
0
0
1
1
1

Advised Not to Go

Perhaps the most surprising finding of the study was that so many
consumers were advised not to appear in court. 4 8 Of the seven consumers who were told not to appear, five of them received their advice directly from AFC. 4 9 The explanations given by these five consumers
have some startling similarities. According to the consumers, 50 each of
them received the summons and telephoned AFC to negotiate. Upon
reaching some sort of compromise, they were told that the court action
would be cancelled. But AFC subsequently entered default judgments
against them.
An office secretary explained:
They told me to disregard it. When I called [AFC], I said, "Are
you telling me that I do not have to appear in court now," and I
asked them that question a few times to make sure, otherwise I
would have gone. And he said, "That's right, you don't have to
48. But see CONSUMERS

IN TROUBLE,

supra note 3, at 205 (51 % of defaulting defendants

in Chicago, 47% in Detroit, and 40% in New York City, believed court action had been
discontinued after settlement or advised not to go to court by creditors' or own attorney).

49. AFC was over-represented in the study because of the wealth of information its
files contained. In some respects, the over-representation of AFC probably does not significantly distort this study. But because AFC (rather than the merchants from which it
purchased consumer obligations) gave the advice in question, the unusual number of AFC-

initiated cases in this study probably causes the Table to overstate the actual frequency of
creditor advice not to appear in court. See supra note 37 and accompanying text.
50. One of us (Sterling) called AFC to inquire into its procedures for handling calls
from defendants it is suing. The person answering the phone twice stated: "That is information I cannot divulge." When pressed for a comment, AFC directed the author to
Ethan Block, its attorney. Mr. Block did not return three telephone calls.
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appear in court. We'll take care of it. We'll notify the
attorneys."
A forty-four year old buyer had fallen behind in payments for her
dinette set. After she received the summons, she promptly contacted
AFC:
I spoke to the people at Associated Finance and they said
everything was O.K., just put a payment in the mail, and that's
what I did. I didn't get anything else [from AFC]. When I
called I said I got a summons from court about my payments to
you, and I said I knew that I'm a month behind, and I said I will
make a payment today if that's going to keep this out of court.
He said that's fine, just keep your payments up .... I never

heard anything else from them. Then in June my boss at my
job said I have a garnish here. I knew any other way I would
have gone down there [to court]. I would have gone. That's
the only reason I didn't go.
After learning of the default judgment against her, one of our interviewees did some investigative work:
Just to see how they run, I had my friend call them and tell
them that he had gotten this summons and his check was being
attached, and he wanted to make arrangements to get rid of it.
And he [the AFC employee] told him, "Just make a payment
and send it on in and everything will be taken care of." He
didn't even ask him his name, and hung up the phone ....
That made me very angry, even more angry. When you call
[AFC], they say, "We'll transfer you to the legal department."
But I'm pretty sure that it wasn't the legal department; it's just
somebody who sits there and answers the phone and tells you
this and that .... I was under the impression that anytime you

get a summons and you call the [plaintiff] and you make arrangements, that the lawyer was supposed to return it to files if
I'm not mistaken. [When I called], he told me, "Well you're
behind, so make two payments and pick up from there, and I'll
just drop everything and take care of everything . .

.

. What

they did was make arrangements with me, and still sent the
judgment through. He attached it anyway, regardless of
whether I paid him or not ... I'm not mad if they send me a
summons because I didn't make the payment. That's not what
I'm mad at. I'm mad because they have a lawyer and everything, and they tell me one thing, and I'm doing it, and all of a
sudden they're still trying to attack me, that's what I'm mad at.
Another of these interviewees claimed to have spoken not merely to
the AFC employee who answers the telephone, but to Ethan Block, the
attorney who represents AFC in the Small Claims Court. She asserted
that:
I talked to Mr. Block and he told me that if I had the money
there, at his office or to [AFC], that it would be no problem,
there would be no judgment against me. This is what he told
me and this is the same thing they told me at Associated [Finance] .... I guess that's what they do; their person goes to
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court and they tell you not to go there so they can get that
[judgment] .... Both the attorney and the employee at Associated [Finance] told me ....

They led me to believe that it was

taken care of, and I'm running to get the money in the mail. I
was willing to bring the money out there to them.
Confusion about the duty to appear may result from conversations
with court officials as well as from those with creditors. A thirty year old
legal secretary refrained from appearing on the date listed in the summons after a conversation with a clerk at the Small Claims Court:
I called the clerk's office and spoke to the clerk. And I also
explained to the clerk the trouble I was having with not being
able to get in touch with the attorney on the summons, and that
[the man] at AFC was very rude and not dealing with me. I said
I don't know if there's some kind of record there with my case
in it, but if you could make note that not only would I like to
change the court date, but that I'm having difficulty with the
attorney. I wanted her to note it in the record. [The clerk]
didn't say anything about a new date, just that I would be contacted. She didn't act like there was a problem with that. Apparently ....

the garnishment went in because I did not make

the court date, I guess. That was it. My wages were being
garnished.
2.

Could Not Leave Work

Five consumers cited concern about missing work to explain their
failure to show up to court. This reason was especially weighty for those
consumers who had lower incomes, probably because they were less
likely to be salaried employees, and could not afford to miss a day's pay.
For example, a waitress was troubled by the possibility of missing work
for the hearing:
In order to have made it, it would have pushed me. I mean, I
would have had to be at work at 11:30. I could have been (in
court] at 8:00,51 but they call your name at random; they go

down the list. I would have missed work. At Small Claims
Court, god knows, you could be there forever.
Another consumer, a legal secretary, mentioned the difficulty of
getting away from work as a strong factor mitigating against a court appearance. For those readers who are familiar with law firms, her explanation will probably provoke some sympathy:
It was impossible for me to get away from the office that day.
Impossible is maybe a bad word. It was not the best time for
me to leave the office. If there was a death in the family, or
something absolutely urgent, I could have left the office. [The
51. The calendar call at D.C. Small Claims Court actually begins at 9:00. However,
this consumer's fear of delay is not unjustified. Voluntary conciliation and hearings on
motions by either party take place between 10:00 and early afternoon. If a defendant
actually wants a trial, she will have to wait at least until early afternoon, and often until late
afternoon or a later day.
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attorney I work for] relies on me a great deal, and we're very
busy, and we have to get coverage in advance.
3.

No Timely Summons

Four consumers claimed not to have received timely notice of their
impending hearings. One consumer, who had stated this as a secondary
reason for not appearing, admitted during the interview that she had ten
days notice. However, two defendants maintained consistently that they
never received a summons, and one reported receiving a summons after
the hearing date. Their claims, if true, raise a problem that has plagued
court systems in many cities. 52 A thirty-three year old defendant
reported:
I wasn't able to pay the bill on time. Then they closed, and the
accounts went over to a law firm ....

I told the lady who called

me that I was willing to pay the bill. At that time they said they
were trying to close out all their accounts because by them being out of business they wanted to make sure that everything
was clear .... Shortly afterwards, I don't know what happened,
but I received a letter on my job from Small Claims Court. It
was a . . . garnishee order. This came on my job, and they

started deducting money from my paycheck to pay that claim,
and that's how they got the money. I got a copy of the garnishee order, and called the [law firm] listed on it. They told
me that the summons had been sent out to my address, and as I
stated to the [attorney's secretary who I spoke with], I work
from 8:30 to 5:00; there's no way no one is in my house that
can accept the summons for me. You know, the summons
should be handed to me in my hand, if that's the way it's supposed to be done. The summons was never issued to me. So
[the attorney's secretary] said that right there was irrelevant, it
didn't mean anything since the garnishee has been put on my
check and I will have to pay it that way.
The affidavit of service in this case claimed that the interviewee was
served at her home on a weekday morning. That affidavit contains no
description of the defendant's physical characteristics; a large space on
the affidavit form is expressly reserved for such information, but it was
left blank. As a result, it is impossible to verify either party's version of
the facts.
Another interviewee, a forty-nine year old consumer, claimed that
she did not receive a summons and only learned from our interview,
months later, that she had been sued:
I know what a summons is, but what I'm saying is I don't remember getting one from them saying that I have to be to court
at a particular day. They had no right to sue me because if I
was late I always paid late charges ....

The thing is, I didn't get

any letter from them, because if I had, I would have gone, and
52. See the discussion of "sewer service" in CONSUMERS IN TROUBLE, supra note 3, at
194 nn.5-6 and sources cited therein.
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would have asked for an extended date or something. But I
didn't get that [summons].
Once again, the affidavit of service indicated that this consumer was
served, but it contained no description of the defendant's physical characteristics. It is possible that she received the summons but did not actually understand its significance. However, the process server's failure
to note even a general description of the defendant suggests that this
defendant may never have been served.
The consumer who received a summons after the court date said
that she then called the court, but she says that the clerk to whom she
53
spoke did not inform her how to move to set aside the judgment.
Asked whether she knew she had to go to court, she stated:
No, I didn't know. If I would have known, I would have did
something. You know, I would try to do something. Once you
get tangled up in court, I mean somebody's going to pay the
court fees; I know that for a fact. So I was trying to stay out of
court . .

.

. Yeah, I got [a summons]. This guy came to my

apartment and delivered it. But by the time he delivered it, it
was past the date. But what could I do? If they would have
called me up and told me if I didn't get my butt down here they
would have me in court, I would have set up some type of appointment with them, you know to have a meeting .... The

summons came two or three weeks after the court date. I called
the court up right away, and they told me to call [the plaintiff]
in order to straighten it out. [The clerk] said if the bill was paid
off, get in contact with the company. I called [the company] up,
and they said I would have to pay all the money up in order to
be all right with them.
Here, too, the affidavit of service conflicts with this consumer's report; it
records that she was served at home nine days before the hearing date.
4.

Could Not Understand Summons

A consumer may fail to understand a summons in two ways. First,
the consumer may not understand the actual language used on the summons. Second, even a consumer who understands the words on the
summons may not realize their significance.
The consumers who reported that they did not understand the summons fell largely into the second category. 54 They were not uneducated; all of them were high school graduates, and one of them had
completed about two semesters of college. A thirty-two year old defendant was particularly candid about her inability to comprehend the summons; when asked whether she understood the summons' significance,
she declared: "[n]o, no, no I was totally confused .... I figured I could
53.

A clerk of the Small Claims Branch told one of the authors that defaulting defend-

ants who call claiming they had no notice, which "happens all the time," are told to file a
motion to have the judgment vacated, not to call the plaintiffs attorney.
54. One consumer, however, probably experienced the first type of inability to understand the summons. She reported: "No, I don't understand this here on top, the numbers
and all that crap. I don't understand none of that."
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still like talk to them. Maybe [the summons] was more trying to get my
attention, scare you into [paying] more or less. I didn't think there was a
court [hearing] on it."
5.

No Defense

One consumer felt that the plaintiff's court action was justified, and
that she had nothing to argue about in court: "[if] I was a business person I would have done the same thing [they did]. I don't feel like I was
right to be defaulting on payments, you know, but I was angry. And
there's a difference between being right and being angry." Ironically,
this consumer may have had defenses arising out of the circumstances of
her purchase. 5 5 In addition, this consumer was one of those told by
AFC not to appear in court, thereby providing her with a potential counterclaim based on the creditor's misleading conduct. 56 Her feelings of
hopelessness may have been unwarranted.
To summarize, there were several patterns in these consumers' descriptions of their defaults. Most could not pay because of financial
hardship. Nevertheless, they had a right to a day in court. Yet a high
proportion of them were advised not to go to court. In addition, several
did not receive or understand their summonses. So what? If they had
gone to court, could they have won their cases?
IV.

POSSIBLE DEFENSES

OR COUNTERCLAIMS

Each defendant was asked a series of questions designed to elicit
facts pertinent to possible defenses or counterclaims. In addition,
eleven of the court files included the underlying contract documents,
which enabled us to assess compliance with disclosure legislation.
Where possible, we examined the merchandise in question. Even so,
our inquiries may not have revealed all possible defenses. Students in
the law school consumer protection clinic, in which we have both participated, frequently discover that the facts and theories which win a case
often do not appear during an initial interview and may not emerge until
the consumer's representative has done weeks of work on a case.
We discovered that the fifteen defendants had four kinds of defenses. Some of them pertained to selling practices, such as the content
of the merchant's advertising. Some involved the quality of the merchandise. A third set of possible defenses arose under age-old common
law rules or under modern statutes regulating the content or form of
agreements between merchants and consumers. Finally, some possible
counterclaims related to debt collection practices.
A.

Selling Practices
The District of Columbia has a particularly strong Consumer Pro-

55. See infra note 66 and accompanying text (discussing this consumer's possible defenses arising out of her dissatisfaction with the furniture).
56. See infra notes 99-103 (discussing laws prohibiting such deceptive conduct).
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tection Procedures Act ("CPPA") 57 as well as other consumer protection statutes. 58 Several interviewees gave us information which
suggested that these laws had been violated.
A twenty-nine year old defendant described her purchase of a living
room set from a furniture dealer, and although we have no independent
verification of her account, it raises the possibility that the merchant violated the CPPA:
The advertisement said so many pieces of furniture for a certain amount of money, or they had sets of furniture, like bedroom sets and living room sets, and they would give you the
credit. It was one of those "never had credit, need credit, need
to establish credit" deals, which is the reason I really was interested ....Some of the things they showed me that were advertised were worse [than they looked in the ad]. One of the
couches was hard as a brick; I was like, you know, you would
not want to sit on this. They told me about some more expensive ones. They . . .were always willing to go up [in price].

This account, if true, is a classic example of the "bait and switch"
tactic that Caplovitz exposed in an earlier book. 59 A merchant using this
device may actually be prepared, if necessary, to sell the advertised merchandise at the advertised price. "What most often happens, however,
is that the unsuspecting customer is convinced by the salesman that he
doesn't really want the goods advertised . . .and is then persuaded to

buy a smaller amount of more expensive goods." '60 The National Advisory Commission on Civil Disorders identified bait-and-switch selling as
an "exploitative tactic" which contributed to the urban riots of the late
of Columbia law. 6 2
1 960 s . 6 1 The tactic is banned by District
Similarly, a forty-four year old consumer went to a furniture company in response to a newspaper advertising insert:
Some of the things in the paper said this is the price, but you go
57. D.C. CODE ANN. § 28-3901 et seq. (1981). Two articles on the statute's legislative
history and interpretation have been published. Simon, A Guide to the D.C. Consumer Protection
Act, DIST. LAW., Fall 1977 at 43; Drymalski, Consumer Protection: Administrative Decisions
Affecting the D.C. Consumer Protection ProceduresAct of 1976, 50 WASH. LAw. (Nov.-Dec. 1987).
One section of this statute includes 26 subsections, each of which describes several prohibited practices. It is unlawful, for example, for a merchant to "represent that goods or
services have a source, sponsorship, approval, certification, accessories, characteristics, in-

gredients, uses, benefits or quantities that they do not have" D.C. CODE ANN. § 28-3904(a)
(198 i); "represent that goods or services are of a particular standard, quality, grade, style,
or model, if in fact they are of another" Id. at § 28-3904(d); or to "advertise or offer goods
or services without supplying reasonably expected public demand, unless the advertisement or offer discloses a limitation of quantity .....Id. at § 28-3904(i). Violations of any
of these provisions can entitle a consumer to recover treble damages, punitive damages,
and reasonable attorney fees. Id. at § 28-3905(k).
58. See D.C. CODE ANN. § 28-3901 et seq. (1981); D.C. MUN. REGS. tit. 16 (Apr. 1984).
59. CAPLOVITZ, THE POOR PAY MORE 29 (1967).
60. Id.
61. NATIONAL ADVISORY COMMISSION ON CIVIL DISORDERS (KERNER COMMISSION), REPORT 276 (Bantam ed. 1968).

62. It is unlawful in the District of Columbia for a merchant to "advertise or offer
goods or services without the intent to sell them or without the intent to sell them as
advertised or offered." D.C. CODE ANN. § 28-3904(h) (1981).
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ahead and they don't even have the set. The set that I wanted
was in the paper from [the company], then I went there and
they said that set was out of stock, they didn't have any, but it
was in the paper. I said, "But it was in your flyer that I received." She said, "Well that was a problem they've had in inconveniencing the customers," that they were sorry ....
We
went really looking for a dinette set, and they was trying to sell
us this dinette set for $2400, or whatever it was. I said no, I
wasn't going to buy [that] dinette set. We decided to get a bedroom set instead. They said, "Buy this bedroom set because
it's not going to be on sale after this week" or this, that, and the
63
other, so we went on and put the deposit on the bedroom set.
B.

The Quality of the Merchandise

District of Columbia law includes the warranty provisions of the
Uniform Commercial Code, 64 modified somewhat to protect consumers
from disclaimers of implied warranties. 6 5 In addition, the CPPA includes unusual provisions, going beyond the unconscionability language
of the Uniform Commercial Code, to prohibit unconscionable selling
practices.
Several of the defendants whom we contacted might have had defenses under these laws. A forty-six year old interviewee purchased a
sofa and a set of chairs from a Washington furniture dealer. She wanted
her furniture to be protected from stains, so she contracted with the
seller to stain-proof the items before they were delivered. But problems
developed after she received the goods:
They delivered [the furniture]. I was paying the monthly note
....

It was supposed to have been treated. I paid extra money

to have it treated, meaning it resists soil; it's something like a
scotch-guard, and it keeps stuff from soaking into it. Then my
furniture started turning yellow, and it got real dirty. And I
told the people, I said, "I don't think it's been treated." And I
asked them to send their inspector out. This started the end of
November, first part of December. He came out in January
....
And he came out, and he tested it. And he said, "No, it
had not been treated." So I called 'em all back. I must have
called them, between then and April, every week. And they
gave me the runaround .... I kept telling them that the inspector said that it hadn't been treated. So then I got, you know,
sort of angry. So I stopped paying them.
After this consumer stopped paying, she was sued by the finance com63.

This defendant may have had a claim under D.C. CODE ANN. § 28-3904(i) (1981),

see supra note 57; as well as a claim under D.C. CODE ANN. § 28-3904(h) (1981). Subsection (i) is apparently a back-up provision making it easier to enforce the prohibition of
bait-and-switch tactics in the face of merchants' claims that they subjectively intended to
sell the goods advertised.
64. D.C. CODE ANN. § 28:2-312 et seq. (1981).
65. Statements like "as is" are not effective to disclaim implied warranties; the
merchant must specify the defects against which he is making no warranty. Id. at § 28:2316.1.
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pany and suffered a default judgment. 66 If she had appeared in court,
she could have argued that the seller violated his express warranty that
the furniture would be treated. 6 7 She could also have argued that the
68
seller breached the implied warranty of merchantability.
Another consumer was very dissatisfied with a living room set and a
coffee table purchased from a Washington furniture dealer. The seller
replaced the scarred coffee table but would not resolve her complaints
about the living room set. The core of her dissatisfaction with the couch
was that the fabric was unravelling, causing the buttons to fall off and
the seams to rip apart. She was worried that the couch would rip, as it
once had, if anyone sat too near its edge. The merchant had re-sewn
one sofa button but we could see that the fabric remained excessively
brittle. This defendant, too, might have been able to assert the defense
of breach of an implied warranty, but she defaulted in court 69 and at the
time of the interview, the judgment was being enforced against her
wages under a garnishment order.
A consumer in our survey had twice purchased goods from a doorto-door salesman, and he had suffered two default judgments. His first
purchase was a set of bunk beds. He then purchased a television from
the same seller. This consumer had complaints concerning both items.
The television: "never did play right. The picture don't come out clear.
...there are them lines in it. [The seller] said that it's electronic and
how clear the picture is. [Also], the swivel base of it .

.

. ain't turning

properly unless you put your foot on it." The television did not appear
to be of average quality, 70 and it probably was not suitable for the ordi71
nary purposes for which televisions are used.
In another example, bunk beds were improperly installed by the
seller:
The guy who screwed in the bunk beds didn't put any washers
on them. So I called them and I say, "Look, the guy's going to
have to come back out here and prepare these bunk beds
right." He said, "Well, you're a mover, why don't you go handle it for me?" I said, "That ain't no problem, I can handle it,
but I'm saying still, I paid my money, it should be put up
right." 'Cause I wasn't here at the time; my lady was here, and
they just left the empty boxes and all that stuff in the hallway,
and the bunk bed ladder wasn't there ....

He showed me a

book [with beds in it], and he showed me it was going to be a
66. This was the one defendant who said that she did not appear in court because she
had no defenses. See supra note 55 and accompanying text. In our view, she did not know
the law and was therefore overly conservative in estimating her chance of success in court.

67. D.C. CODE ANN. § 28:2-313(1)(a) (1981).
68. Furniture that turned yellow in a few months arguably was not fit for the ordinary
purposes for which such goods are used, and thus did not comply with the warranty created by D.C. CODE ANN. § 28:2-314(2)(c) (1981).
69. This consumer said that she did not appear in court because of her reluctance to
lose a day's wages.
70. The interviewer was able to see for himself that the picture was unclear and composed of many visible, thin lines, and that the swivel base did not rotate properly.
71.

D.C. CODE ANN. § 28-2:314 (1981).

1990]

DEFAULTJUDGMENTS AGAINST CONSUMERS

379

real good deal on the bunk beds and stuff. But it wasn't put up
properly as it was in the picture. They didn't put all the screws
in properly. The ladder wasn't there. The washers wasn't in
there. They screwed the screws into the wood on the bunk bed.
When I got home, the bunk bed was like a used bunk bed. It
was scratched up, the screws were screwed too tightly into the
wood, the bunk bed was really loose. I had to take it all apart
again and put it up myself and put some washers in when I got
back home from work. It was a new bunk bed, but the damage
they did putting it together made it look old. 'Cause, see, I'm a
professional mover, and I have to put things together and take
things apart, and I know the proper ways of doing that, and
they did it a poor-fashioned way .

. .

. So here are my kids

without a bed guard and a ladder to the bunk bed.
This consumer, too, could have asserted defenses. The seller may
have breached his express warranty, conveyed by the picture that the
consumer was shown, 7 2 when he delivered a non-conforming bed, and
may have further breached it by damaging the bed in the course of installation. In addition, he may have breached the implied warranty of
merchantability by failing to supply a ladder and a guard, two items essential for the safe use of the an upper bunk. These breaches might not
have voided the contract altogether, but they could have provided offsetting damages in a judgment or settlement. In addition, the consumer
may have had defenses under the CPPA, entitling him to a greater measure of damages as a result of essentially the same merchant misconduct.
The seller apparently enticed the consumer to purchase the merchandise with a picture of bunk beds with safety guards and ladders, thereby
73
representing that they had accessories that they did not have.
C.

The Content and Form of the Agreements

Like other jurisdictions, the District of Columbia regulates the content and form of consumer credit contracts. A merchant who refrains
from deceptive practices and who honors all warranties, express and implied, must still take care to enter into agreements- that are valid under
common law contract rules and must refrain from violating a welter of
disclosure laws and other legislation designed to improve the ability of
consumers to enter into fair agreements. Failure to observe these requirements may provide the consumer with full or partial defenses to
the creditor's demand for payment. The consumers in our sample had
possible defenses of four types, although the situations they described
do not begin to exhaust the ways in which consumer contracts are
74
regulated.
72.

Id. at § 28-2:313(1)(b).

73. Id. at § 2 8 -3904(a).
74. For example, District of Columbia law forbids rebates to induce consumer credit
sales to others, id. at § 28-3810 (1981); door-to-door sales unless the buyer is offered a
right to cancel, id. at § 28-3811; contract sales of health spa services unless certain disclosures are made, id. at § 28-3817(b)(4); collection of funds by unlicensed home improve-
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1. Payment Disputes
Payment disputes and misunderstandings are common in consumer
installment transactions; 75 in addition, payment is a traditional common
law defense to a contract action, and partial payment, while not a complete defense to a suit, reduces (to the extent payment has been made)
the damages that a creditor can obtain. A merchant who errs in crediting payments is likely to repeat the mistake at the time he or she sends
the consumer's file to a lawyer for collection, and the error will then find
its way into the lawsuit in the demand for damages in the complaint. If
the consumer defaults, that amount will probably be awarded in
76
judgment.
One consumer in our sample claimed a billing error. This consumer had purchased a bedroom set from a Washington furniture
dealer. She said that her $100 down payment had never been credited
to her account. Eventually, she realized that there was a $100 difference
between her own computation of her balance and the seller's record of
it. As she stated:
If I owed them money, I would be more than happy to pay for
it. But I mean I don't feel I owe them the money, and I was
willing to sit down with them so we can go over these things
,cause I got all my receipts, and [if they can] show me where I
And
owe [them] the $100, we could just square things off ....
I got in contact with them, and I told them I wasn't going to
[pay the $100], because I got my records, and I could come
where they're at, and we could sit down and talk.
Although this consumer appeared sincerely to believe that the creditor had made a mistake, she said that she could not find her receipts at
the time of the interview, and we were therefore unable to confirm the
accuracy of her claim. 7 7 If, however, she really had paid $100 that was
not credited to her account, she would have had a partial defense to the
creditor's suit for $695.
2.

Unconscionability

The CPPA includes provisions on unconscionability that are considerably more explicit than the equity doctrine of unconscionability or the
ment contractors before all work is completed, D.C. MUN. REGS. tit. 16, § 800.1 (Apr.
1984); and sales of motor vehicles by unlicensed dealers, id. at § 300.1.
75. In Caplovitz' multi-city study, payment misunderstandings were the primary reason for consumers' failures to continue paying the creditor in 7% of the 1320 cases he
examined. CONSUMERS IN TROUBLE, supra note 3, at 125-26.
76. If a judge conducts an exparte hearing on damages, he or she may demand to see
the creditor's ledgers and may therefore notice arithmetical errors. But the judge is not
required to examine the seller's records, and most do not. Furthermore, if the consumer
is not present or represented, the chance of such an error being caught is reduced. Furthermore, failures to credit payments in the ledger could not be detected at this stage; only
the consumer's receipts will reveal the error.
77. In addition, we are skeptical that any creditor would sue a customer rather than

accept her offer to examine receipts jointly in order to resolve a discrepancy.
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unconscionability provisions of the Uniform Commercial Code. 78 In the
District of Columbia, it is an unlawful trade practice, regardless of
whether a consumer is injured, to make or enforce unconscionable
terms or provisions of sales. 79 Courts applying this law are directed to
consider a series of factors such as knowledge by the seller of the poor
credit-worthiness of a consumer to whom credit was extended, the inability of the consumer to benefit from the goods or services being sold,
a gross disparity between the price of the goods and their fair market
value, and the inability of the consumer reasonably to protect his or her
interests by reasons of age, physical or mental infirmities, ignorance, illiteracy or inability to understand the language of the agreement. 80 An
unconscionable consumer credit sale may be denied enforcement in
whole or part. 8 1 Essentially, the unconscionability defense is implicated
when a merchant, with superior knowledge and control over the drafting
of the agreement, is taking advantage of a consumer who is in a weaker
bargaining position, disabling him from adequately protecting his
82
interests.
The unconscionability doctrine is still relatively new, and assessing
how judges would apply it to particular cases is inevitably speculative. 83
An unconscionability defense could possibly'have been made by the
consumer who bought the bunk beds and color television from a doorto-door salesman. 84 In addition to the problems involving the quality of
the merchandise, there appeared to be considerable disparity between
the price he paid and the value of the goods. The price of the television
was $940, compared with a typical price between $650 and $700;85 the
bunk beds cost the consumer $699, compared with a price of $299 he
said he saw them priced at after the purchase. Other factors, too, could
have encouraged a judge to find this agreement unconscionable. This
consumer earned only about $20,000. The seller's knowledge of this income, and of the facts that the consumer and his unemployed wife were
supporting three children, may have amounted to knowledge that there
was little likelihood that the buyer could pay the obligation in full. 86
Furthermore, the consumer had only a tenth grade education and had
obvious problems with reading; a judge might have determined that the
78.

D.C. CODE ANN. § 28:2-302 (1981).

79.
80.
81.
82.

Id. at § 28-3904(r) (1981).
Id.
Id. at § 2 8 -3 8 1 2 (g) (1981).
See generally NATIONAL CONSUMER

LAw CENTER, UNFAIR AND DECEPTIVE ACTS AND
PRACTICES (2d ed. 1988).
83. This very fact, however, suggests that to the extent that the vast majority of consumer credit lawsuits are resolved through default judgments, justice may suffer, both because the consumers might win their cases with unconscionability defenses and because the
default judgments deny the judges opportunities to interpret the statutes.
84. See supra notes 71-73 and accompanying text (discussing problems with the merchandise in this case).
85. Sales of this model of television, which he had purchased in 1986, had been discontinued at the time of this study. Interviewer Sterling obtained this quotation from a
salesman at the Hoffman Video Center in Washington, D.C., who was familiar with the
model at the time of its popularity.
86. See D.C. CODE ANN. § 28-3904(r)(1) (1981).
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seller knowingly took advantage of the consumer's inability to protect
87
his interests.
3.

Contractual Format

The Federal Truth-in-Lending Law8" imposes some disclosure requirements on consumer credit contracts; in addition, the District of Columbia regulates the form of such contracts in detail. For example, a
retail installment contract must be a single document, each page of
which must be signed by both the buyer and the seller. 8 9 At the top of
the first page of the agreement, the words "RETAIL INSTALLMENT
CONTRACT" must be printed in at least twelve-point extra-bold
type. 90 If the printed terms of each contract are contained on both sides
of a page, the first page must say, in bold type: "NOTICE: SEE
OTHER SIDE FOR IMPORTANT INFORMATION."- 9 1 Furthermore,
a retail installment contract must contain "a description of the goods or
services purchased, including, where applicable, the trade name, and the
92
model number of the goods."
Five different forms were used in the eleven contracts examined in
the course of this study.9 3 In all cases, the federal requirements appeared to have been met. But in several cases, we could determine that
the District's additional disclosure rules had been violated. 94 Only one
of the eleven contracts had the words "RETAIL INSTALLMENT CONTRACT" in twelve-point boldface type at the top of the page. Although
each contract had a front and a reverse, none of the contracts complied
fully with the law requiring that the front include a boldface notice that
the other side also contains important information. Three of the five
front sides failed to refer to the reverse side at all. The front sides of the
other two forms included references to the reverse, but they did not use
the statutorily required language, 95 and on both forms the cross-reference was printed in small letters rather than bold type.
Of the eleven contracts we examined, only four clearly complied
with the District's requirements regarding a description of the goods.
Two merchants violated the rule by listing only a serial number on the
contracts, without any attempt at a description of the merchandise. Six
merchants appear to have violated the rule by listing "per invoice" or
87. See id. at § 28-3904(r)(5) (1981).
88. Truth in Lending Act, Pub. L. No. 90-321, § 101, 82 Stat. 146 (1978).
89. D.C. MUN. REGS. tit. 16, § 106.1 (Apr. 1984). The D.C. Municipal Regulations
codify laws passed in the years preceding D.C. home rule, and they have the same legal
force as statutes enacted since 1973 by the elected Council of the District of Columbia.
90. Id. at § 106.2.
91. Id. at § 106.3.

92. Id. at § 105.4.
93. We were able to examine only I I of the 15 contracts entered into by the
interviewees.
94. None of the consumers knew what the District of Columbia's rules were, so none
could know of these violations.
95. One form said, "The reverse of this page contains additional terms applicable to
this purchase"; the other said "NOTICE TO BUYER: 1. The terms of this contract are
contained on both sides of this page. See other side for important information."
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"invoice" instead of including a product description on the contract
form. 9 6 On the other hand, the effect of violations of the District's disclosure rules on the rights of the buyer and seller is not clear. The law
explicitly provides that any person who violates it shall be subject to a
"penalty or a fine" of up to three hundred dollars or imprisonment for
up to ten days, 9 7 but there appear to be no reported decisions regarding
whether the "penalty" runs in favor of an affected consumer in private
litigation (like punitive damages) or whether it runs only in favor of the
government in a separate suit brought by the District. If the word "penalty" implies only a public remedy, a consumer might still have private
recourse under a section of the CPPA which provides for judicial awards
of treble and punitive damages for violation of any "trade practice in
violation of a law of the District of Columbia within the jurisdiction of
[the Department of Consumer and Regulatory Affairs]." 9 8 Until the
District of Columbia Court of Appeals rules that disclosure violations
cannot be enforced in private litigation, such violations at least give consumer defendants a "bargaining chip" to use in negotiations with creditors and a claim to make to a judge. However, these chips and claims
were unwittingly discarded by the defaulting consumers whom we
interviewed.
D.

Debt Collection

Like most jurisdictions, the District of Columbia has legislation
prohibiting a variety of debt collection practices. 99 They include using
00
language "intended to unreasonably abuse the hearer or reader,"'
0
"placing telephone calls with the intent to harass" any person,' ' and
making "any false representation or implication of the ... status [of a
claim] in any legal proceeding."' 0 2 Violations can make a creditor liable
03
for punitive damages.'
Associated Finance Company, which appears to have told five of our
96. Contracts sold to a finance company for collection would not necessarily include
the invoice, so violation of this law would make it more difficult for a third-party creditor to
know what goods were being financed or to be able to communicate meaningfully with a
consumer who calls with a problem.
97. D.C. MUN. REGS. tit. 16, § 122.1 (Apr. 1984).
98. D.C. CODE ANN. § 28-3905(k)(1) (1981). Under the CPPA, the Director of the
Office of Consumer Protection, which later became the Department of Consumer and
Regulatory Affairs, has a duty to investigate every complaint filed and to determine
whether the trade practice which occurred violated "any statute, regulation, rule of common law, or other law, of the District of Columbia." The Committee Report which accompanied Council passage of the law said that the phrase "other law" even "includes
executive and administrative orders, and common law." REPORT ON BILL 1-253 FROM THE
COMMITTEE ON PUBLIC SERVICES AND CONSUMER AFFAIRS, at 19 (Mar. 24, 1976). Further-

more, "the word 'law' in this section means the same as it does ... throughout the bill,"
id., suggesting that the use of the word 'law' in the section providing for remedies enforceable in court provides remedies for violations of any consumer protection law, not only
prohibitions contained in the CPPA itself.
99. D.C.

100.
101.
102.
103.

Id.
Id.
Id.
Id.

at
at
at
at

CODE ANN.

§ 28-3814 (1981).

§ 28-3814(d)(1).
§ 28-3814(d)(2).
§ 28-3814(0(5).
§ 28-3814j)(2).
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interviewees that they need not go to court because the cases against
them were being discontinued, may have made false "implication[s] of
the ... status" of legal claims in these cases. In three other cases, collection efforts may have amounted to harassment. One defendant said that
"[t]hey harassed me on the phone. They would call, like, within a week
they would call four or five times."
Another felt physically endangered by a bill collector's claims that if
she didn't send the money, "they [would] be coming over here [to her
house]." The third said that the collector "used foul language
[although] I don't recall his calling me a name." Of course we do not
know whether these consumers could have proved the content of the
telephone calls to the satisfaction of ajudge, or whether the judge would
have regarded the content, even if proved, to be in violation of the
statute.
V.

CONCLUSION

Table IV summarizes the defenses that may have been available to
the fifteen defaulting defendants in our sample, based on the information they provided to us and the eleven contracts that we were able to
examine.
It is apparent from this chart that, based on the verifiable formal
violations alone, eleven of the fifteen defendants may have had defenses
to the litigation. Additionally, if our interviewees are to be believed,
eight of the fifteen defendants had good faith defenses other than formal
violations to their creditors' suits. 10

4

Indeed, of the. fifteen defendants,

only three seemed to have no possible defenses. Five had one arguable
defense; five had two claims that could have been pressed; one had three
possible defenses; and one could have made four different arguments
against the creditor's claim.
Perhaps all of the defendants were lying to us. However, deceiving
us could not relieve them of their credit obligations or their garnishments, because we told them that we wanted to interview them for research purposes only and that we could not assist them legally. Yet,
some of them might have shaded or selectively recalled facts so that we
would see them as unwitting victims rather than careless consumers;
some might even have come to believe a version of the story that was
less than objective. But we doubt that distortion by these defendants
could account for all of their apparent defenses. Their narratives were
usually detailed and in most cases internally consistent. They seemed
willing to be self-critical; for example, nine of them admitted that they
104. This tabulation is somewhat conservative in that it excludes claims that might have
been made by five AFC defendants based upon their having been told that the suits against
them were being discontinued. Although AFC may have violated the law against misrepresenting the status of a claim in a legal proceeding, see supra notes 99-103 and accompanying text, we did not include these five cases in our count because we did not want this
summary chart to include possible defenses traceable to the conduct of one particular
creditor who was over-represented in our survey. See supra note 37 and accompanying
text.
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had stopped paying because of their own financial difficulties, rather
than the creditor's transgressions. Furthermore, one of the researchers
was able to observe the merchandise in several cases and the contract
documents in most cases, and these objective indicators were enough to
suggest that the consumers would have had some basis for defending
their suits. Let us assume that three-quarters of the twelve respondents
with possible defenses could not have prevailed in court because they
were lying, because they were telling the truth to us but would not have
been credible to a judge, or because their claims, even if proved, would
not have entitled them to relief. Even under this drastic assumption,
three defendants, one fifth of our sample, would still have defaulted in
cases in which they could have obtained whole or partial relief.
It might seem at first blush that the defendants whom we surveyed
should have gone to court to defend themselves, but it is not clear that
they would have been any more successful. They might have been able
to tell the judge about merchandise defects, but they might not have
known that a seller's advertising practices could justify relief from a
creditor's claim, and they could not have known about how to effectively
assert the more technical defenses (such as the formal violations) or the
defenses requiring novel legal argument (such as price-based unconscionability). Indeed, we have seen that although the default rate in the District of Columbia is lower than in other cities, most of its consumer
defendants who do appear consent to judgment in full against themselves, 10 5 and that the total of the 74% who default and the 22% who
consent to judgment in full approximates the default judgment rate in
other cities. The District of Columbia's system of not requiring a consumer defendant in a case involving less than $2000 to file a written
answer is surely to be applauded, but it does not enable a larger percentage of defendants to prevail.
What is missing from this picture is lawyers. Lawyers are professionally trained to spot defenses, such as those possibly available to
these defendants. Lawyers know how to present defenses to opposing
counsel in negotiations and to a judge if negotiations fail. None of the
fifteen respondents had discussed their cases with an attorney, even
though each of them was a party to formal litigation. Six of them had
thought of getting an attorney to assist them. Three of them told us that
they abandoned the effort because AFC told them that, their cases having been discontinued, obtaining an attorney was not necessary. Two
could not take time off from work to locate, consult, and attend court
with an attorney. One defendant said that she telephoned an attorney
but that he never returned her call. The other nine interviewees did not
even think about getting a lawyer. Four thought that they could help
themselves, four thought that they didn't have enough money and didn't
know about free legal services, 10 6 and one had no idea how to find out
105. See supra note 29 and accompanying text.
106. The District of Columbia has a federally-financed legal services program, but
stretching its income eligibility guidelines to the limit, it cannot serve an individual with an
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anything about attorneys.
If our results are representative - and here we stress that we would
very much like to see our study replicated 10 7 - our system ofjustice has
failed for this class of litigants. 10 8 In that event, we can identify two
approaches to reform. Both proceed from the assumption that the default rate would drop if consumer defendants with plausible defenses
knew that they had a chance in court. Of course, most of our interviewees said that they defaulted for reasons unrelated to the merits, such as
being told that the case had been discontinued, or the cost of missing
work. But we think that either of our suggested approaches could overcome misleading advice against appearing in court, and we suspect that
awareness that it is possible to win one's case would, at least in some
cases, overcome the defendant's presumption that his or her economic
self-interest lay in a default.
One approach would provide some degree of legal assistance to
consumer defendants. The other would attempt to circumvent the need
for legal assistance. Under the first approach, a publicly paid official
would attempt to contact, educate, and offer to speak for consumer defendants. 10 9 The official would be a law student or paralegal assisincome of more than $10,818 or a family of four with an income of more than $21,843.
Telephone interview with attorney Stephanie Forrester, District of Columbia Neighborhood Legal Services, by Philip G. Schrag, August 4, 1989. See 45 C.F.R. § 1611 (1988).
Half of the interviewees had incomes over $20,000, see Table I, supra, and therefore approximately half of them would not have been eligible for free assistance even if they had
known of the existence of the legal services program.
107. Ideally, the study should be replicated by professionally trained interviewers who
contact a larger sample of defendants. But as Professor Philip Shuchman has noted, in
private correspondence with us, a substantial degree of validation could be obtained if
each of several sets of law students, in various cities, administered the questionnaire to 15
or 20 appropriately selected defaulting defendants. These small-scale replications could
be sponsored by law school clinics or seminars in social science methodology, municipal
departments of consumer affairs, or by the attorney generals of several states. Of course,
the questionnaire would have to be modified to reflect the consumer protection law of the
jurisdiction in which the survey was being conducted.
108. It could be argued, of course, that there is nothing wrong with systematic failure
for a class of litigants, so long as the system as a whole is adequate. For example, the
reforms that we propose will cost money. The costs could be borne by the taxpayers, or
they could be passed on to creditors through increased filing fees in collection cases, and
presumably through them to all buyers of merchandise. Either way, the public would pay
more so that consumer defendants had a better chance of invoking the rights available
under decisional and statutory law. As supporters of the traditional model of due process,
we favor this trade-off, but society may prefer to keep taxes or prices low and to tolerate
large numbers of debt collection cases in which the defendants either default or, because
they do not know their rights, appear in court but agree to whatever the creditor demands.
We suggest that if the public really does not expect defenses such as unconscionability to
be raised, it should repeal the consumer protection statutes rather than make a pretense at
consumer justice by providing many legal rights that are almost never asserted.
109. If desired, this system could include an initial screening so that only defendants
with incomes under a certain level would be assisted. The authors believe, however, that
screening is inappropriate because virtually all consumer defendants are indigent in the
sense that they cannot obtain legal help with their cases in the ordinary way; few if any
lawyers will agree to defend a case involving a few hundred dollars for a fee that is only a
fraction of the amount in controversy, and few defendants will be willing to pay a fee of,
say, $3000 to defend a $500 case just for the sake of principle.
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tant1I0 employed by the court itself, a legal services organization, or a
government agency independent of the court. The official would begin
by using information in the file regarding the defendant's home or work
telephone numbers, but if the file did not include such numbers, the
creditor would be obligated (perhaps through counsel) to supply the official with any numbers it had on record. If no telephone number could
be ascertained, the official would contact the defendant by mail at the
address at which service had been made and any other known addresses,
and suggest that the defendant call the official.
Once contact was made, the official would explain his or her role in
the process. He or she would tell the consumer that collection suits can
sometimes be defended and might provide the latest annual statistics on
the percentage of litigated non-default cases in which defendants obtained partial or full relief from the creditor's claim. The official would
explain to the consumer the kinds of defenses that the law recognizes
(including an explanation of plausible types of defenses not yet tested in
the courts). By telephone, he or she would administer a questionnaire
like ours, in order to help the defendant ascertain whether the case was
worth defending. Finally, he or she would offer to help the defendant to
marshall evidence; e.g., by looking over the contract documents and receipts, by ordering them properly, by taking photographs of any defects
in the merchandise, by presenting documentary and witness evidence in
court, by making proper objections to the creditor's testimony, by conducting cross-examination, and, of course, by representing the defendant in any negotiation with the creditor.
Our alternate proposal would dispense with the new personnel; it
would aim to educate the defendant to evaluate defenses and to represent himself or herself more effectively in court. Under this plan, every
summons served on a consumer defendant would have to have stapled
to it a rather lengthy but clearly written brochure explaining the nature
of the court in which the proceeding was being brought, the procedure
used there, and the law of consumer cases. It would describe, in language understandable to a person who had no more than a high school
education, the common defenses such as payment, breaches of warranty,
unconscionability, and violations of the local deceptive practices and disclosure laws. It would give the consumer a kind of checklist, so that the
transaction in question (and any subsequent debt collection contacts)
could be evaluated, and it could encourage the consumer to go to court
if the checklist revealed defenses. It might describe some recent precedents in which consumer defendants had prevailed with these defenses.
Under this system, judges would have to be more open to informal
110. Under this proposal, most courts would have to modify their rules to permit incourt practice by paralegals or by students working for the court or an agency (as opposed
to those in clinical law school courses, for whom most court rules have already been
changed). We see no great difficulty with this change in the practice rules, since within
days, the paralegals or students would, by dint of repetitive practice, be more expert in
these proceedings than most lawyers are, and the court could require that they be adequately supervised by an attorney in the agency through which they are paid.
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presentations of evidence, but many judges already allow considerable
procedural and evidentiary leeway to pro se litigants. This alternative
plan might not significantly help consumers with limited ability to read
or understand the printed materials, but it would be considerably less
expensive than providing personnel to assist each defendant.' l
Some might think that by telling consumer defendants what facts
constitute a legally sufficient defense, we would encourage fabrication of
those facts. We do not regard that objection as problematic. Elsewhere
in the legal system, we do not regard ignorance of the law as desirable;
for example, we do not discourage civil or criminal defendants from
consulting lawyers before making statements, nor do we make it unethical for lawyers to explain the law to their clients before learning the facts
of their cases. We ordinarily regard the right of opposing parties to testify, the use of cross-examination, and the penalty for perjury as sufficient protections against lying.
We acknowledge that our proposals for increasing defendants' participation rate would alter our conventional model of litigation. We normally regard the acquisition of legal advice as the individual problem of
any person affected by the court system. Even when we provide free
legal help to people, as in the case of civil legal services for poor people
or appointed counsel for indigent criminal defendants, the first move in
the direction of obtaining such counsel must come from the litigants,
who are expected to seek out legal services or request appointed counsel. We propose to thrust at least some legal information, and perhaps a
telephoned offer of help, in the direction of litigants who have not asked
for it. This may seem to some a drastic incursion on the freedom of
litigants to distance themselves completely from the legal process. In
our view, however, there is something quite troubling about a sector of
the legal system in which the great majority of defendants lose their
cases by default. If it is the case that a significant fraction of these defendants do so out of ignorance that they actually possess legal defenses,
modifying our model of connecting litigants to legal advice may be
warranted.

I 1l. In another way, having an official reach out to the consumer defendants is also
superior to providing information with the summons. Two of our interviewees defaulted
because of nervousness in court or because they did not find the right courtroom at the
right time. Human assistance would probably have helped these two defendants more
than a piece of paper could have. Several defendants were apparently advised by the creditor that the case had been discontinued. Written notice could advise defendants to be
wary of such claims, but a professional could verify whether cases had really been withdrawn. Four interviewees claimed never to have received the summons; by definition, advice served with the summons could not have helped them, but a telephone call or letter
from an official would be an alternate method by which information is delivered. The
defendants who could not understand the significance of a summons would probably be
better assisted by an official than by a lengthy legal explanation, however clearly written.
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APPENDIX
QUESTIONNAIRE

I.

1.
2.

Introductory statement
Would you let me ask you a few questions?
-

3.
4.
5.

If yes, go to question 3.
If no, terminate interview.

What did you buy that led to this problem?
What was .the name of the persons or company you were supposed to make payments to?
Are there any papers you have regarding the sale or the suit?
-

6.

INTRODUCTION

May I see them?

Did you make several purchases, or just one?
If several, were they at different times?
II.

PROBLEMS WITH THE MERCHANDISE OR SERVICES

If this concerns at least some merchandise, go to question 7.
If no merchandise is involved, go to question 19.
7. Do you have the merchandise with you?
-

8.

-

9.
10.
11.
12.
13.
14.

15.
16.
17.
18.

If yes, may I see it?

Did the seller make any promises about the merchandise?
If yes, ask questions 9 - 13.
If no, go to question 14.

Did the seller say that the merchandise was new?
If yes, do you think it was?
Did the seller say the merchandise was being sold at a discount?
If yes, do you think it was?
Did the seller say it was made in a particular place?
If yes, do you think it was made where the seller claimed?
Did the seller say that the merchandise had any special features?
If yes, do you think it had those features?
Did the seller say what the merchandise was made of?
If yes, do you think that it was made of that material?
Did the seller compare the merchandise with another seller's
goods?
If yes, do you think that the seller was telling the truth?
Did the seller claim to have any special expertise or credentials?
If yes, do you think that he/she was telling the truth?
Did the seller show you a sample of the product?
If yes, what did the sample indicate about the merchandise?
Did the seller, in writing, claim that the merchandise may not perform in any particular way?
Were you dissatisfied with the merchandise?
If yes, what complaints do you have?
If the merchandise is available, determine what problems
listed above, and what other problems, look like reasonable
complaints.
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If no services are involved, go to question 26.
Are there any promises that the seller made about the services
that he/she did not keep?
-

20.
21.
22.
23.
24.
25.
26.

If yes, ask questions 20 - 22.
If no, go to question 23.

Did the seller claim that the services were of a special quality?
If yes, did they have this quality?
Did the seller claim any special expertise to perform the services?
If yes, did the seller have this expertise?
Did the seller compare the services with those of a competitor?
If yes, were the comparisons accurate?
Did the seller say that the services were needed?
Do you think that the services were needed?
Did the seller finish performing the services?
Did the seller perform any services that you did not want?
In your opinion, did the seller lie to you or mistreat you in any
other way?
III.

27.

Note the answer, then ask questions 28 - 29.

Have you seen any advertisements by the seller?
-

29.

THE SELLER'S METHOD OF GETTING THE SALE

How did you hear about the merchandise or services?
-

28.

391

If yes, ask questions 30 - 32.

Did a salesman come to your home, and did you agree to buy the
merchandise or services at your home?
-

If yes, ask questions 33 - 38.

For Advertisements:
30.

Did the dealer advertise in any misleading way?
-

31.
32.

If yes, explain how.

Did the advertising condition the sale upon any requirements?
If yes, describe the conditions and where they were located.
After you went to the seller, did he try to convince you to buy
something other than what was advertised?
If yes, please describe what happened.
For Home Solicitation Sales:

33.

Did you ever try to cancel the sale?
-

-

34.
35.
36.

How did you try to cancel the sale?
Please describe the seller's response to your offer to cancel.
Did the seller give you a written agreement?
-

-

37.

If yes, ask questions 34 - 35.
If no, go to question 36.

If yes, may I see it?
Ask questions 37 - 38.
If no, go to question 39.

Is there [or do you recall] a statement appearing under the caption "BUYERS RIGHT TO CANCEL"?
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38.

Is there [or do you recall] a statement reading as follows: If this
agreement was solicited at or near your residence and you do not
want the goods or services, you may cancel this agreement by
mailing a notice to the seller. The notice must say that you do not
want the goods or services and must be mailed before midnight of
the third business day after you signed this agreement. The notice must be mailed to [name and address of the seller].
IV.

39.
40.
41.
42.
43.
44.
45.
46.
47.
48.

50.
51.
52.

THE AGREEMENT

"

Before you bought the item(s) or services, how much did you
think it (or they) would cost?
How much did the item(s) or services really cost?
Have you seen the item(s) or services elsewhere for a lower price?
How long did you think you had to pay this amount?
How long did you really have to pay this amount?
How much were you supposed to pay each month?
How much did you end up having to pay each month?
What interest rate did the seller say he/she would charge you?
What interest rate did you really have to pay?
Did you sign a contract?
-

49.
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If yes, ask questions 49 - 55.
If no, go to question 56.

Did the seller give you a chance to read the contract before you
signed it?
How much did the contract say you (or the other) had to pay?
How long did the contract give you to pay?
Did you expect to have a longer time? If so, why?
May I borrow the contract and return it tomorrow?
If yes, answer the questions later.
If no, answer the following questions now.
(a) Describe the schedule of payments.
(b) Is there a clause providing for an assignment of
earnings?
(c) What kind of security interest is given?
(d) What kind of attorneys' fees are provided for?
(e) Does the contract include name, address, and phone
number of both the buyer and seller?
(f) Does the contract contain a description of the goods or
services purchased, including the trade name and model
number?
(g) If the goods were used, seconds, or damaged, does the
contract so specify?
(h) If the seller offered insurance, does the contract specify
whether the seller could benefit from the coverage?
(i) Is the contract contained in a single document?
(j) At the top of the first page, is there, in 12-point ex-
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53.
54.

55.
56.
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trabold type, the words "RETAIL INSTALLMENT
CONTRACT"?
(k) If there is information on both sides of the page, do the
words "NOTICE: SEE OTHER SIDE FOR IMPORTANT INFORMATION" appear on the first page in
boldface type, and do the words "THE TERMS OF
THIS CONTRACT ARE CONTAINED ON MORE
THAN ONE PAGE" appear on each page in boldface
type?
(1) Does the contract disclose the following:
(1) The cash price of the property or services
purchased?
(2) The sum of any amounts credited as down payment (including any trade-in)?
(3) The differences between the cash price (#1
above) and amount credited (#2 above)?
(4) All other charges, individually itemized, which are
included in the amount of credit extended but
which are not part of the finance charge?
(5) The total amount to be financed (#3 above +
#4 above)?
(6) The amount of the finance charge?
(7) The finance charge expressed as an annual percentage rate?
Not required where finance charge either (a)
doesn't exceed $5 and is applicable to an
amount financed lower than $75, or (b)
doesn't exceed $7.50 and is applicable to an
amount financed higher than $75.
(8) The number, amount, and due dates or periods of
payments scheduled to repay the indebtedness?
(9) The default, delinquency, or similar charges payable in case of late payments?
(10) A description of any security interest held by the
creditor due to the extension of credit, and a clear
identification of the property to which the security interest relates?
Did the seller deliver a legible and completed copy of the contract
before you got the goods?
Did you sign a promissory note in connection with the contract?
If yes, does the promissory note state on its face that "THIS
INSTRUMENT IS SUBJECT TO A RETAIL INSTALLMENT CONTRACT?"
Did you make any cash payments?
If yes, did you receive receipts for your payments?
Are there any other documents you signed?
If yes, and if you can see them:
(a) Describe the documents and ask to borrow them.
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(b) Ask questions 57 - 64, then go to question 66.
If no, or if they are unavailable, go to question 65.
If any of the disclosures inquired about in #52(1) were not made,
were those disclosures made in any of the other documents?
If yes, describe the document and when it was received by the
consumer.
Is there any schedule of payments under which any installment,
except the down payment, is not equal or substantially equal, or
under which the intervals differ substantially?
If yes, describe the schedule of payments.
Is there an acceleration provision?
If yes, describe the grounds for acceleration.
Is there any provision where the buyer agrees not to assert a claim
or defense arising from the sale?
Is there a provision where the buyer allows the seller to enter on
his/her premises to repossess the collateral?
Is there a provision where the buyer waives a right of action regarding illegal acts in collecting payments or repossessing the
goods?
Is there a provision regarding collecting attorneys' fees incurred
in collecting the debt?
If yes, describe the provision.
Is there a provision allowing seller to take possession of the
goods upon default without a provision waiving a deficiency
judgment?
If yes, was this a sale of an automobile?
What do you remember about the other documents?
Every six months, did the seller send you a statement of accounts
listing the interest rate, amounts unpaid, charges, and the dollar
amount still to be paid?
If no, was this an open-end credit plan?
Did the seller offer you money, rebates, or discounts if you would
help him/her find other buyers.
If yes, please describe what the seller offered.
Did the seller require you to get property insurance before he/
she would give you credit?
Was this an open-end credit plan (was the answer to question 6
"several")?
-

57.

58.

59.
60.
61.
62.

63'

64.

65.
66.

67.

68.
69.

70.

-

If yes, ask questions 70 - 71.

-

If no, go to question 72.

Did the seller disclose the following:
(a) If the goods were used, seconds, or damaged, did the seller
disclose this at the time of sale on a receipt?
(b) The conditions under which a finance charge may be
imposed?
(c) The method of determining the balance upon which a finance charge will be imposed?
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(d) The method of determining the amount of the finance
charge, including any minimum or fixed amount imposed?
(e) If periodic rates are imposed, did the seller disclose each
rate, the range of balances to which it is applicable, and the
corresponding nominal annual percentage rate?
(f) The average effective annual percentage rate of return, or a
projected rate of return?
(g) The conditions under which any other charges may be imposed, and the methods by which they are determined?
(h) The conditions under which the creditor may take a security
interest, and a description of the interest?
(i) If the seller provided for insurance coverage, did the seller
disclose that he/she may benefit from the coverage?
For each billing cycle, where there's an outstanding balance or a
finance charge imposed, did the creditor transmit a statement setting forth each of the following items to the extent applicable:
(a) The outstanding balance in the account at the beginning of
the statement period?
(b) The amount and date of each extension of credit during the
period, and, if a purchase was involved, a brief identification
(unless previously furnished) of the goods or services
purchased?
(c) The total amount credited to the account during the period?
(d) The amount of any finance charge added to the account during the period, itemized to show the amounts (if any) due to
the application of percentage rates and the amount (if any)
imposed as a minimum or fixed charge?
(e) If periodic rates are used to compute the finance charge,
each rate, the range of balances to which it is applicable, and
the corresponding nominal annual percentage rate?
(f) Where the total finance charge exceeds 50 cents per month
or period longer than a month, the annual percentage rate?
(g) The average effective annual percentage rate of return?
(h) The balance upon which the finance charge was computed
and a statement of how the balance was determined?
(i) The outstanding balance in the account at the end of the
period?
(j) The date by which, or the period within which, payment
must be made to avoid additional finance charges?
V.

72.

MISSED PAYMENTS

Did you miss any payments?
-

-

73.
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If yes, ask questions 73 - 75.
If no, go to question 76.

Why did you miss any payment or payments?
List all reasons personal to the consumer, and all reasons relating to distress about the transaction.
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74.

75.

Within thirty days after you failed to pay, did the seller:
(a) Require the entire balance to be paid?
(b) Bring an action against you?
(c) Try to get any collateral?
Within thirty days after you failed to pay, did you try to make your
payment?
If yes, describe the seller's response.
VI.

76.

77.

78.

79.

80.

81.

COLLECTING THE DEBT

Other than by suing you, did the seller make any efforts to collect
the money?
If yes, ask questions 77 - 81.
If no, go to question 82.
Did the seller or someone acting on the seller's behalf try to coerce or threaten you in any way?
If yes, please describe what he/she did.
Did the seller or someone acting on the seller's behalf unreasonably oppress, harass, or abuse anybody?
If yes, please describe what he/she did.
Did the seller or someone acting on the seller's behalf unreasonably publicize information about you or your debts?
If yes, please describe what he/she did.
Did the seller or someone acting on the seller's behalf use any
fraudulent, deceptive, or misleading methods to collect the debt
or get information?
If yes, please describe what he/she did.
In your opinion, did the seller or someone acting on the seller's
behalf collect or use any other unfair methods to collect the debt?
If yes, please describe what he/she did.
VII.

82.

84.

85.
86.
87.
88.

LAY AWAY PLANS

Did you buy the goods on lay away?
If yes, ask questions 83 - 90.
If no, go to question 91.
Did the seller, clearly and in writing, state the schedule of
payments?
Did the seller, clearly and in writing, state that the goods will be
held by seller and returned to you within 14 days of final
payment?
Did the seller, clearly and in writing, state all refund and exchange policies?
Did the seller, clearly and in writing, state his right to deduct late
charges?
Did the seller, clearly and in writing, state that you will receive a
written statement and receipts regarding all payments you make?
Did you try to cancel the lay away plan within two weeks of the
sale?
-

83.

[Vol. 67:3

1990]

89.

90.
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If yes, what was the seller's response?
Was the seller unable to give you the goods or their exact
duplicate?
If yes, what did the seller do?
What kind of fees did the seller charge you?

VIII.

SPECIFIC QUESTIONS FOR MOTOR VEHICLE TRANSACTIONS

If the transaction did not involve a motor vehicle, go to question
122.
91. Did you receive a contract or invoice?
-

-

If yes, ask questions 92 - 102.
If no, go to question 103.

92.

What kind of information was itemized on the first page of the
contract, and how are the captions laid out and typed?
93. Does the contract or invoice bear the certification that all required information is true?
94. Do the last name and license numbers of each salesperson involved in the sale appear on the contract or invoice?
95. Does the first page of the contract have space for the signatures of
the buyer and seller?
96. Are the printed portions in 8-point type?
97. On the first page of the contract, is the following notice printed
or typed in boldface no smaller than 14-point on the first page:
NOTICE TO PURCHASER: IT IS AGAINST THE LAW FOR
THE SELLER TO PERMIT OR REQUEST YOU TO SIGN THIS
DOCUMENT BEFORE ALL BLANKS ABOVE HAVE BEEN FILLED IN BY THE SELLER AND HE HAS SIGNED THIS PAPER
CERTIFYING THAT THE ABOVE INFORMATION IS
CORRECT.
98. Describe any statement of insurance coverage.
99. Was the original invoice delivered at the time of the sale?
100. Was a copy of the contract given to you when you signed the security agreement?
101. Did the seller request any amounts in excess of the amounts in
the contract?
102. Describe any waiver provisions in the contract.
103. Did the seller require you to buy insurance?
If yes, describe the coverage and the payments required.
104. How much was the finance charge?
105. Describe the schedule of payments.
106. Did the seller charge you for a warranty or a guarantee?
107. Did you receive receipts for all your cash payments?
108. Did the seller take the car away?
If yes, ask questions 109 - 119.
-

109.

If no, go to question 120.

Did you try to get the car back by paying for it?
If yes, ask questions 110 - 111.
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110.
111.
112.
113.
114.
115.
116.
117.
118.
119.
120.
121.

If no, go to question 112.
When did you try to get it back?
What did you try to pay the seller for the car?
Describe how the seller got the car.
If the cash price of the car was $2000 or less, did the seller try to
get the unpaid balance after he/she took the property?
How much do you think you could have sold the car for?
Did you damage the car in any way?
Did you refuse to give the seller the car?
Did the seller indicate that failure to make payment could result
in harm to yourself or your property?
Within 5 days of the repossession, did you get a notice?
If yes, what did the notice contain?
Did you try to get the car back?
Did the salesperson show you an identification card?
Did you ever try to pay the balance early?
If yes, please describe your efforts.
IX.

122.

123.
124.
125.
126.

127.
128.
129.

130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
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THE DEFAULT

Did you know that you were being sued before the case came up
in court?
If yes, ask questions 123 - 140.
If no, go to question 141.
How did you find out?
Note whether the answer to question 123 differs from the affidavit
of service in the file.
What did you think was happening to you?
Did you go to court on the day specified in the court paper?
If yes, ask question 127 and go to question 140.
If no, go to question 128.
Tell me what happened in court.
Please tell me all your reasons for not showing up to court.
Did you think that the court action was cancelled?
If yes, ask questions 130 - 132.
If no, go to question 133.
Did you think that you settled the case?
Were you advised by anybody not to go to court?
If yes, who told you that?
What else made you think that the court action was cancelled?
Were you unable to go because of illness?
Were you reluctant to lose a day's pay from work?
Did you forget about going to court?
Did you think that you had no defenses?
Did you receive the summons too late to go to court?
Were you afraid to go to court?
Would it have been too difficult to travel to the court building?
Could you read and understand the summons?
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Do you think that the seller had a right to bring a court action
against you and ask for money from you?
-

142.
143.
144.

If no, why not?

Do you think that you lost in court?
Did you ever think that you might have won in court?
Did you ever think about getting a lawyer to help you?
-

If yes, why didn't you?
If no, why not?
X.

145.

146.
147.
148.

6th - 8th grade.
9th - 12th grade.

(d) College graduate.
(e) Graduate or professional school.
How many people are in your household?
-

151.

5,000 - 10,000.
10,000 - 15,000.
15,000 - 20,000.
20,000 - 25,000.
25,000 - 30,000.

(g) over 30,000.
What grade did you complete in school?
(a) 5th grade or below.
(b)
(c)

150.

CHARACTERISTICS OF CONSUMER

Note obvious characteristics of consumer.
(a) Note ethnicity.
(b) Note gender.
(c) Note any language difficulty.
(d) Note any obvious infirmity.
How old are you?
Are you employed?
If so, what is your job and employer?
In which of the following ranges does your annual income fall?
(a) 0- 5,000.
(b)
(c)
(d)
(e)
(f)

149.
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How old are they?
Are any of them working?

Is there a phone number I can reach you at in case I have any
further questions?

STATE CONSTITUTIONAL PRIVACY RIGHTS POST
WEBSTER

-

BROADER PROTECTION AGAINST

ABORTION RESTRICTIONS?
MARTHA

M.

EZZARD*

The [Supreme] Court has made it clear that the states, not the federal
government, are the final guarantors of personalprivacy .... I
Last October 5, the Florida Supreme Court struck down certain
state legislative restrictions on abortion as unconstitutional under Florida's express state constitutional privacy guarantee. 2 The decision was a
significant response to the controversial United States Supreme Court
ruling in Webster v. Reproductive Health Services, 3 handed down just three
months earlier. Webster sent a message to legislatures around the country that additional state restrictions on abortion are now acceptable 4 be5
cause of the Court's new and narrow interpretation of Roe v. Wade.
As a result of the Webster decision, five states passed laws in 1989-90
restricting the abortion decisions of pregnant minors 6 and a variety of
restrictive abortion bills were introduced in twenty-six state legislatures
this year. 7 Leaving the scope of abortion rights to the states, however,
* Fellow, Natural Resources Law Center, University of Colorado College of Law.
A.B.J. 1960, University of Georgia; M.A. 1968, University of Missouri; J.D. 1982, University of Denver College of Law. Member, Colorado State Senate, 1980-87. The author
gratefully acknowledges the suggestions and criticism of Pamela A. Gagel, staff attorney
with Holme, Roberts & Owen, Denver, CO.
1. In re T.W., 551 So. 2d 1186, 1191 (Fla. 1989).
2. See infra note 102.
3. 109 S. Ct. 3040 (1989).
4. "[A] plurality of this court implicitly invites every state legislature to enact more
and more restrictive abortion regulations ....
".109 S. Ct. at 3067. (Blackmun, J.,
dissenting).

5. 410 U.S. 113 (1973).
6. Four states enacted statutes in 1989 requiring minors to obtain parental consent

prior to obtaining an abortion: Arizona (ARIZ. REV. STAT. ANN. § 36-2152 (1989)); Maine
(ME. REV. STAT. ANN. tit. 22, § 1597 (Supp. 1989)); Pennsylvania (PA. CoNs. STAT. ANN. tit.
18, § 3201-06 (Purdon Supp. 1989)); and Wyoming (Wyo. STAT. § 35 (Supp. 1989)).
South Carolina's consent law, HB 3122, originally introduced in 1989 and signed into law
on February 28, 1990, becomes effective April, 1990. (1990 S.C. ACTS 341, amending 44
S.C. CODE ANN. § 41 (1976, as amended).
7. According to the Legislative Information Service of the National Council of State
Legislatures, legislative proposals requiring parental consent or notification prior to performing an abortion on a minor are pending this year in eleven states, and a variety of bills
relating to abortion (pro and con) have been introduced in twenty-six state legislatures.
Additionally, pro-life activists in Colorado and Oregon have launched petition drives for
the 1990 election to add parental consent laws similar to those enacted by other states
during 1989-90. The proposed Colorado initiative would amend CoLo. REV. STAT. § 12
(1973) by adding a new article 37.5 to be known as the "Colorado Parental Notification
Act."
On February 22, 1990, the Virginia legislature defeated a parental notification bill
(HB 1119) and, on that same date, an Indiana bill codifying a policy statement that life
begins at conception (HB 1034) was also defeated. On February 23, 1990, the governor of
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could eventually backfire on the conservative Webster Court. In re T. W ,8
a recent Florida Supreme Court decision, indicates that express privacy
guarantees in state constitutions may thwart efforts of anti-abortion legislators in some states. The Florida court stated that "[sitate constitutions, too, are a font of individual liberties, their protections often
extending beyond those required by the Supreme Court's interpretation
of federal law." 9 In addition to Florida, a California Court of Appeals
decision confirms the effectiveness of state constitutional privacy provisions which ensure that the individually-affected woman, and not the
state, will decide whether a pregnancy should be terminated.10 In American Academy of Pediatricsv. Van DeKamp, I I the court upheld an injunction
preventing implementation of state legislation restricting the abortion
rights of minors and stated that "in California the question of whether
an individual woman should or should not end her pregnancy is not a
matter that may be put to [a] vote of the legislature."' 2 The California
court found the state constitutional privacy guarantee requires a showing of a "compelling state interest" to invade the privacy right of a minor. Without such state constitutional protection, the lesser federal test
of a "significant state interest" would have most likely been applied to
the invasion of a minor's privacy interest. 13 Thus, the danger of failing
to provide state constitutional protection is that under the lesser federal
test more state intrusion into the decision to terminate a pregnancy, as
seen in Webster, may be permissible.
In Webster, the Court upheld a Missouri law (1) requiring physicians
Michigan vetoed a parental consent bill (HB 5103) and Idaho's governor, Cecil Andrus,
refused to sign perhaps the most restrictive abortion bill in the United States on March 30,
1990. (The Idaho proposal prohibited abortions except in cases of rape, incest, severe
fetal deformity, or threat to the life of the mother.)
The territory of Guam enacted a new abortion law, effective March 19, 1990, which
prohibits all abortions unless the pregnancy endangers the mother's life. (PL 20-134
(1990), amending GUAM Govr CODE §§ 9 and 10 (1970)). This law has already been challenged in federal district court by the American Civil Liberties Union Reproductive Freedom Project. A restraining order blocking its enforcement was issued March 24, 1990.
(N.Y. Times, March 25, 1990, § 1, at 16, col. 3-4).
8. 551 So. 2d 1186 (Fla. 1989).
9. 551 So. 2d at 1191 (quoting Brennan, State Constitutions and the Protection ofIndividual Rights, 90 HARV. L. REV. 489, 491 (1977)).
10. Colorado's pro-choice coalition met several times during March, 1990, to discuss
the possibility of a petition drive for a state constitutional privacy right or other initiative
to guarantee abortion rights, tentatively for the 1992 ballot. If the coalition decides to
launch such an initiative, Colorado would likely be the first state in the nation to vote on a
state constitutional privacy guarantee, post Webster. (Interview with Tina Proctor, Executive Director, Colorado Planned Parenthood, Denver, on March 19, 1990.)
HB 3945, introduced February 8, 1990 in the Maine legislature, would amend the
Maine Constitution to guarantee that each individual shall have "the fundamental right to
make his or her own reproductive decisions." Two other states, New Hampshire and
Ohio, are also considering proposed state statutes to guarantee that a woman's right to
bear a child is a "fundamental right of privacy" and to prohibit governmental interference
with that right. See Ohio SB 275, introduced Nov. 9, 1989, and New Hampshire HB 1424,
introduced January 10, 1990.
II. 214 Cal. App. 3d 831, 263 Cal. Rptr. 46 (1989).
12. 263 Cal. Rptr. at 52.

13. Id. at 46.
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to conduct viability tests prior to performing abortions;14 (2) prohibiting the use of public facilities or employees to perform abortions; and
(3) prohibiting public funding for abortion counseling. Additionally,
the Court refused to rule on the constitutionality of the preamble to
Missouri's law (which declares that life begins at conception) 15 stating
that the preamble was not being applied to restrict the Webster plaintiffs'
6
activities in any concrete way.'
Although the Webster plaintiffs protested the Missouri statute's invasion of the privacy rights of pregnant women seeking abortions, Chief
Justice Rehnquist, writing for the plurality, avoided discussion of the
federal constitutional right to privacy which was the underpinning of Roe
v. Wade. 1 7 In Roe, the Court drew on a series of historic decisions interpreting the right to privacy as a penumbral right of the fourteenth
amendment's liberty guarantee and concluded:
The Constitution does not explicitly mention any right of
privacy. In a line of decisions, however, going back perhaps as
far as Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251, (1891),
the Court has recognized that a right to personal privacy, or a
guarantee of certain areas or zones of privacy, does exist under
the Constitution . .

.

. This right to privacy, whether it be

founded in the Fourteenth Amendment's concept of personal
liberty and restrictions upon state action, as we feel it is, or, as
the District Court determined in the Ninth Amendment's reservation of rights to the people, is broad enough to encompass a
woman's decision whether or not to terminate her pregnancy. 18
Thus, the Roe Court held Texas' law prohibiting abortion was
unconstitutional.
In the post-Webster Florida decision, In re T. W., as well as in the recent California decision of American Academy of Pediatrics, the traditional
federal rule that a state may adopt in its own constitution individual liberties more expansive than those conferred by the federal Constitution
has been confirmed. 19 Ten states have express privacy guarantees written into their constitutions. 20 In many instances, state high courts have
construed state guarantees of privacy, also known as "the right to be let
14. Missouri's law requires a physician, before performing an abortion on a woman he
has reason to believe is carrying an unborn child of 20 weeks or more, to determine if the
unborn child is viable by using "that degree of care, skill and proficiency commonly exercised by the ordinarily skillful, careful and prudent physician engaged in similar practice
under the same or similar conditions." (Mo. ANN. STAT. § 188.029 (Supp. 1989)).
15. But see Akron v. Akron Center for Reproductive Health, 462 U.S. 416, 444
(1983)("[A] State may not adopt one theory of when life begins to justify its regulation of
abortions."). In Akron, an ordinance containing essentially the same language as the pre-

amble language in lWebster, was held unconstitutional based upon dicta in Roe v. Wade, 410
U.S. 113, 159-62 (1973).
16. lWebster, 109 S. Ct. at 3050.
17. 410 U.S. 1 13 (1973).
18. 410 U.S. at 152-53.
19. In re T.W., 551 So. 2d at 1191.
20. ALASKA CONST. art. I, § 22; ARIZ. CONST. art. II, § 8; CAL. CONST. art. I, § 1; FLA.
CONST. art. 1,§ 23: HAW. CONST. art. I, § 6; ILL. CONST. art. 1, § 6; LA. CONST. art. I,§ 5;
MONT. CONST. art. 11, § 10; S.C. CONST. art. I,§ 10; WASH. CONST. art. I, § 7.
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alone,"' 2 1 as assuring their citizens a broad protection from government
intrusion in their private lives. For example, state constitutional equal
rights amendments ("ERA") have provided stronger protection for women than the federal law in state discrimination cases. 2 2 In the face of
failure of a proposed federal ERA and the refusal of the U.S. Supreme
Court to review sex discrimination cases with the same strict scrutiny it
applies to race discrimination cases, state ERAs have effectively preserved equal rights for women. 2 3 Similarly, state constitutional privacy
guarantees can be expected to defend against greater restrictions on
abortion which will continue to be proposed by state legislatures in the
post-Webster period.
This comment briefly reviews the origin and scope of the penumbral federal right to privacy and examines state courts' construction of
express state constitutional privacy guarantees. The comment also reviews cases where other express state constitutional liberty protections
were held to be more expansive than similar federal guarantees, and
then analogizes the application of these cases to the abortion decision.
A discussion of the Supreme Court's contrasting treatment of the right
to privacy in Roe and Webster is followed by an analysis of the landmark
post-Webster Florida decision, In re T. W.. The relationship of this case to
two pending U.S. Supreme Court abortion cases involving the privacy
rights of minors is also discussed. 24 In the conclusion, some elements
useful in constructing state "model" constitutional privacy amendments
are suggested.
THE FEDERAL RIGHT TO PRIVACY HAD ITS ORIGIN IN THE PROTECTION OF
FAMILY AND REPRODUCTIVE DECISIONS

One of the earliest American cases finding an invasion of personal
privacy impermissible involved an unreasonable intrusion into a woman's physical seclusion at childbirth. In 1881, the Michigan Supreme
Court in De May v. Roberts2 5 found a mother's privacy was invaded when
a physician brought an unnamed man, "a stranger.., utterly ignorant of
the practice of medicine," ' 26 to assist in delivering the baby. "To the
plaintiff the occasion was a most sacred one, and no one had a right to
intrude unless invited or because of some real and pressing necessity
which it is not pretended existed in this case." ' 27 This decision shows
21. "Every natural person has the right to be let alone and free from governmental
intrusion .... " FLA. CONST. art. 1, § 23.
22. See infra text accompanying notes 95-99.
23. See text accompanying notes 95-99 for a discussion regarding Colorado Civil

Rights v. Travelers Insurance Co., 759 P.2d 1358 (Colo. 1988).
24. Akron Center for Reproductive Health v. Ohio, 854 F.2d 852 (6th Cir. 1988),prob.
juris. noted, 110 S. Ct. 39 (1989); Hodgson v. Minnesota, 853 F.2d 1452 (8th Cir. 1988),
cert. granted, 110 S. Ct. 400 (1989). The Court also agreed to hear a third case from Illinois. However, the parties settled the case. See Ragsdale v. Turnock, 841 F.2d 1358 (7th
Cir. 1988), consideration of jurisdiction postponed until hearing on the merits, 109 S. Ct. 3239
(1989),further proceedings deferred, 110 S. Ct. 532.
25. 46 Mich. 160, 9 N.W. 146 (1881).
26. 9 N.W. at 146.
27. Id. at 149.
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that though early privacy cases were not based on an invasion of constitutional rights, personal privacy as a legally protected interest was consistently supported by American courts.
In 1890, Samuel D. Warren and Louis D. Brandeis published in the
HarvardLaw Review their now famous article entitled "The Right to Privacy." 28 In it, they argued for recognition of a broad right to privacy.
Slowly, four kinds of invasion of privacy interests evolved in the law. All
of the concepts centered on the idea that everyone has "the right to be
let alone." '29 In 1891, the Supreme Court in Union Pacific Railway Co. v.
Botsford3 ° upheld a lower court decision refusing to order a female
plaintiff to submit, against her wishes, to an examination of her injuries.
The plaintiff sued the railway company for injuries she suffered when an
upper berth in the sleeping car fell on her. In affirming the decision for
the plaintiff, the Supreme Court declared almost one hundred years ago
that every individual has the right to control his or her body:
No right is held more sacred, or is more carefully guarded, by
the common law, than the right of every individual to the possession and control of his own person, free from all restraint or
interference of3 1others, unless by clear and unquestionable authority of law.

Perhaps the most eloquent description of the right to privacy under the
federal Constitution was written in 1928 by U.S. Supreme Court Justice
32
Brandeis in his dissent in Olmstead v. United States:
The makers of our Constitution... recognized the significance
of man's spiritual nature, of his feelings and of his intellect....
They sought to protect Americans in their beliefs, their
thoughts, their emotions and their sensations. They conferred,
as against the Government, the right to be let alone - the most
comprehensive
of rights and the right most valued by civilized
33
man.
Despite Justice Brandeis' recognition of a privacy right long before,
it was not until the 1950s, when the Supreme Court raised questions
about improper personal intrusions by government officials in criminal
cases, that a constitutional right to privacy began to be discussed seriously again. 3 4 The landmark case establishing such a constitutional privacy right outside the criminal area was a 1965 case involving marital
28. Warren & Brandeis, The Right to Privacy, 4

HARV.

L.

REV.

193 (1890).

29. See W. PROSSER & W. KEETON, PROSSER AND KEETON ON THE LAW OF TORTS § 117
(5th ed. 1984)(Discussion regarding four types of privacy invasions: (1) appropriation of a

name or likeness; (2) unreasonable intrusion of a private interest; (3) public disclosure of
private facts; and (4) the "zone of privacy" based on the federal constitutional right.).

30. 141 U.S. 250 (1891).
31. Id. at 251.
32. 277 U.S. 438, 478 (1928).
33. Id. at 478 (Brandeis, J., dissenting).
34. In Wolf v. Colorado, 338 U.S. 25 (1949), the Supreme Court refused to overturn
the conviction of Dr. Wolf, a Colorado obstetrician, for conspiracy to commit abortion
despite the unreasonable search and seizure of Wolf's private patient medical records, in
violation of the fourth amendment.
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and reproductive decisions. In Griswold v. Connecticut,3 5 a Connecticut
statute which prohibited physicians from dispensing contraceptive information was declared unconstitutional by the Supreme Court because it
deprived couples of their right to marital privacy. This privacy right,
although not explicitly mentioned in the Constitution, is protected as a
penumbral right to the liberty guarantees of the Bill of Rights. The
Court said, "specific guarantees in the Bill of Rights have penumbras,
formed by emanations from those guarantees that help give them life
and substance."'3 6 The Court referred to previous decisions 3 7 creating
penumbral rights to the Bill of Rights and noted that the ninth amendment ensures that certain fundamental rights, additional to those specifically mentioned in the Constitution, are protected from governmental
infringement. 3 8 Finding the marriage relationship within a constitutionally protected "zone of privacy," the Court said:
The present case ... concerns a relationship lying within the
zone of privacy created by several fundamental constitutional
guarantees ....Would we allow the police to search the sacred
precincts of marital bedrooms for telltale signs of the use of
contraceptives? The very idea is repulsive to 39the notions of privacy surrounding the marriage relationship.
The Supreme Court's subsequent ruling in Eisenstadt v. Baird declared that single individuals as well as married persons should be free
of governmental intrusion in decisions as "fundamental" as whether to
bear a child. 40 The 1972 Eisenstadt decision declared invalid, on the basis of privacy and equal protection, a Massachusetts statute which permitted married persons to obtain contraceptives to prevent pregnancy
but prohibited the distribution of contraceptives to single persons. Defendant William Baird was convicted under the Massachusetts statute for
giving a young single woman a contraceptive following a lecture on contraception which he delivered to a group of Boston College students.
The Court found the Massachusetts law to be an unconstitutional intrusion of a single woman's private decision, and neither its claimed health
attributes nor its possible deterrence of premarital sex was a sufficiently
"compelling" state interest to justify it. 4 1
Subsequent U.S. Supreme Court decisions upheld the fundamental
constitutional nature of a woman's decision concerning pregnancy as
the political, legal and moral debate over abortion continued during the
1970s and into the 1980s. 42 In its 1973 decision of Roe v. Wade, 4 3 the
35. 381 U.S. 479 (1965).
36. Id. at 484.
37. Prior to Griswold, the first amendment was interpreted to guarantee the right to
free association, N.A.A.C.P. v. Alabama ex rel. Patterson, 357 U.S. 449 (1958); the right to

educate children in schools of parents' choice, Pierce v. Society of Sisters, 268 U.S. 510
(1925); and the right to study any foreign language, Myer v. Nebraska, 262 U.S. 39 (1923).
38. 381 U.S. at 484.
39. 381 U.S. at 484-86.
40. 405 U.S. 438 (1972).
41. Id. at 443.
42. Decisions subsequent to Eisenstadt recognizing a woman's right to be free from
unwarranted governmental intrusion regarding the abortion decision include Thornburgh
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Court determined that the right of privacy, whether founded in the fourteenth or ninth amendment, was certainly broad enough to encompass a
woman's decision of whether to terminate her pregnancy. 44 Then in the
1986 decision Thornburgh v. American College of Obstetricians, Justice Blackmun wrote of a woman's fundamental right to choice:
Our cases long have recognized that the Constitution embodies
a promise that a certain private sphere of individual liberty will
be kept largely beyond the reach of government. . . . That
promise extends to women as well as to men. Few decisions
are more personal and intimate, more properly private, or
more basic to individual dignity and autonomy, than a woman's
decision - with the guidance of her physician and within the
limits specified by Roe - whether to end her pregnancy.4 5 A woman's right to make that choice freely is fundamental.
FROM ROE TO WEBSTER:

THE SUPREME COURT ABANDONS THE RIGHT

TO PRIVACY IN THE ABORTION DECISION

The 1973 landmark Roe decision which struck down Texas' statutory prohibition against abortion was based on the pregnant woman's
constitutional right to privacy. The Roe court pointed to the traditional
application of that fundamental right to activities relating to marriage,
procreation and family relationships. 4 6 In the majority opinion, Justice
Blackmun developed a detailed analysis of the privacy right as related to
abortion, acknowledging that in the abortion decision the privacy right
cannot be absolute: "The pregnant woman cannot be isolated in her
privacy. She carries an embryo and, later, a fetus. . . . The situation
therefore is inherently different from marital intimacy, or bedroom possession of obscene material, or marriage, or procreation, or education
"47

Distinguishing the privacy right in the abortion decision from that
in other personal and family decisions, the Court said the woman's privacy right is no longer "absolute" at the point in her pregnancy when
legitimate interests of the state in maternal health and potential life become dominant. 4 8 Where certain fundamental rights are involved, a
regulation limiting those rights is justified only if the state can show a
compelling interest. The Court said that those state interests are not
compelling, however, in the first trimester, when the abortion decision
should be a private one between a woman and her physician. 49 In his
v. American College of Obstetricians, 476 U.S. 747 (1986); Akron v. Akron Center for
Reproductive Health, 462 U.S. 416 (1983); Maher v. Roe, 432 U.S. 464 (1977); and
Planned Parenthood of Missouri v. Danforth, 428 U.S. 52 (1976).
43. 410 U.S. 113 (1973).
44. Id. at 153.
45. 476 U.S. 747, 772 (1986).
46. 410 U.S. 113 at 152-53. See also Loving v. Virginia, 388 U.S. 1 (1967); Prince v.
Massachusetts, 321 U.S. 158 (1944); and Skinner v. Oklahoma, 316 U.S. 535 (1942).
47. 410 U.S. at 159.
48. Id.

49. Id. at 164.
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concurring opinion in Roe, Justice Stewart cited the history of the
Court's protection of privacy as embodied in the due process clause of
the fourteenth amendment. He then quoted from Abele v. Markle,50 a
1972 decision in which the Connecticut district court struck down a statute prohibiting all abortions except to save a mother's life:
Certainly the interests of a woman in giving of her physical and
emotional self during pregnancy and the interests that will be
affected throughout her life by the birth and raising of a child
are of far greater degree of significance and personal intimacy
than the right to send a child to private school ...
to teach a foreign language . . .51

or the right

The strong reliance of the Court in Roe on the fundamental right to
privacy is in stark contrast to the lack of any substantive discussion of
that right in Webster. Perhaps Justice Rehnquist's dissent in Roe, denying
any relationship of a privacy right to the abortion decision, was a harbinger of the plurality opinion he authored in Webster. "I have difficulty in
concluding," he wrote in his Roe dissent, "that the right of 'privacy' is
'52
involved in this case."
The Court in Webster addressed the constitutionality of five sections
of a Missouri statute regulating the performance of abortions. The only
mention in the plurality opinion of the right to privacy, however, was a
brief statement in defense of not dealing with the issue:
The dissent takes us to task for our failure to join in a "great
issues" debate as to whether the Constitution includes an
"unenumerated" general right to privacy as recognized in cases
such as Griswold v. Connecticut .

.

. and Roe. But Griswold v. Con-

necticut, unlike Roe, did not purport to adopt a whole framework, complete with detailed rules and distinctions, to govern
the cases in which the asserted liberty interest would apply. As
such, it was far different from the opinion .

.

. of Roe v. Wade,

which sought to establish a constitutional framework for judging state regulation of abortion during the entire term of
53
pregnancy.
In a scathing dissent, Justice Blackmun accused the plurality of focusing superficially on the trimester framework (which he described as
merely a "judge-made method" 54 for balancing rights), instead of the
substantive constitutional issue itself:
The plurality does not even mention, much less join the true
jurisprudential debate underlying this case: whether the Constitution includes an "unenumerated" general right to privacy
as recognized in many of our decisions .

.

. and, more specifi-

cally, whether and to what extent such a right of privacy extends to matters of childbearing and family life, including
50. 351 F. Supp. 224 (D. Conn. 1972).
51. 410 U.S. at 170.
52. Id. at 172 (Rehnquist, J., dissenting).
53. 109 S. Ct. 3040, 3057 (1989).
54. Id. at 3073 (Blackmun,J., dissenting).
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abortion. 55
While concurring with the judgment of the plurality Justice Scalia,
who forthrightly favored overturning Roe, admitted that it is still "an
arguable question" whether or not abortions can be "constitutionally
proscribed." 56 Scalia was critical of the plurality for refusing in Webster
to reexamine Roe. The arguable question to which Scalia referred is,
presumably, the scope of the individual privacy right when balanced
against the interest of the state in protecting potential life. Clearly,
given the varied viewpoints expressed by the Court, state cases exploring the boundaries of Webster were inevitable.
IN RE

T.W.:

THE FLORIDA CONSTITUTION'S EXPRESS PRIVACY RIGHT

MANDATES A STATE SHOWING OF COMPELLING INTEREST

In In re T.W, the first abortion ruling in the country following Web-

ster, the Florida Supreme Court declared Florida's statute requiring parental consent for a minor to obtain an abortion unconstitutional on the
basis of the Florida Constitution's express privacy right:
Every natural person has the right to be let alone and free from
governmental intrusion into his private life except as otherwise

provided herein. This section shall not be construed to limit
the public's right5 7of access to public records and meetings as
provided by law.

The October 5, 1989 decision makes it clear that Florida's constitutional
privacy right provides greater individual liberty protection to the state's
citizens than does the federal Constitution.
T.W., a 15-year-old unmarried pregnant minor petitioned for a

waiver of parental consent under the Florida statute's judicial bypass
provision, which required a showing that the minor is "sufficiently mature to give an informed consent" or that a parent or guardian "unreasonably withheld consent" or that a minor feared "physical or emotional
abuse" if her parent was "requested to consent." 5 8 Counsel for T.W.
produced evidence that T.W. was "mature"; that she had taken sex education and had viewed an instructional film on abortion; that she was
active in school activities and planned to go to vocational school after

high school; that she worked twenty hours a week and babysat for her
mother, who was seriously ill. T.W. testified that if she had to tell her
mother about her pregnancy, she believed "it would kill her." 5 9
The Florida Supreme Court, because of Florida's state privacy guarantee, opted to examine the consent law first under the state constitution. Because the Florida high court found the statute in violation of the
state privacy right, it declared no further analysis under federal law was
55. Id. at 3072 (Blackmun, J., dissenting).
56. Id. at 3066 (Scalia, J.,concurring).
57. In re T.W., 551 So. 2d 1186, 1191 (Fla. 1989)(quoting FuA. CONST. art. I,§ 23).
58. FLA. STAT. § 3 90.001(4)(a) (Supp. 1988).

59. 551 So. 2d at 1189.
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required. 60 The analysis under the state's express privacy provision was
clearly more stringent than would have been required by federal law
alone:
Since the people of this state exercised their prerogative and
enacted an amendment to the Florida Constitution which expressly and succinctly provides for a strong right of privacy not
found in the United States Constitution, it can only be concluded that the right is
much broader in scope than that of the
61
Federal Constitution.
Establishing first that the privacy right in the Florida Constitution
extends to minors, 6 2 the Florida Supreme Court said, despite the state's
interest in the protection of minors, the state constitution's privacy guar63
antee requires a "compelling" state interest to permit state intrusion.
The U.S. Supreme Court said, in Akron v. Akron Centerfor Reproductive
Health, Inc., that under the United States Constitution state intrusion of
a minor's privacy in an abortion decision requires only a showing of a
"significant" or "substantial" state interest. 64 The more stringent test
under the Florida Constitution requires (1) that the statute further a
compelling state interest; and (2) that the state interest is furthered
through the least intrusive means. 6 5 Although the court in In re T W,
recognized additional state interests in cases involving minors - protection of the immature minor and preservation of the family unit - the
court found neither sufficiently compelling to override Florida's strong
privacy guarantee. 66 Because the Florida statute made no provision for
appointment of a lawyer for the minor or for a record hearing in the
bypass procedure, the court said the statutory requirement was not "the
least intrusive means" of furthering the state's interests. 6 7 Accordingly,
the Florida statute was struck down as unconstitutional under state law.
Two guidelines for spousal/parental notification or consent statutes
to pass federal constitutional muster have already been established by
the Supreme Court: (1) the state cannot give a third party absolute veto
power over the decision of a physician and patient to terminate a preg60. In re T.W., 551 So. 2d at 1196 ("We expressly decide this case on state law
grounds and cite federal precedent only to the extent that it illuminates Florida law.").

61. Id. at 1191-92 (quoting Winfield v. Division of Pari-Mutuel Wagering, 477 So. 2d
544, 548 (Fla. 1985)).
62. See Planned Parenthood of Missouri v. Danforth, 428 U.S. 52, 74 (1976)("Constitutional rights do not mature and come into being magically only when one attains the

state-defined age of majority.").
63. In re T.W., 551 So. 2d at 1195. See Winfield v. Division of Pari-Mutuel Wagering,
477 So. 2d 544, 547 (Fla. 1985)("The right of privacy is a fundamental right which we
believe demands the compelling state interest standard.").
64. 462 U.S. 416, 427 n.10 (1983) ("The Court has repeatedly recognized that, in
view of the unique status of children under the law, the states have a 'significant' interest in

certain abortion regulations aimed at protecting children ....

").

65. In re T.W., 551 So. 2d at 1193. See also American Academy of Pediatrics v. Van

DeKamp, 214 Cal. App. 3d 831, 263 Cal. Rptr. 46 (1989)("In keeping with the [constitutional] language of art. 1, section 1,we hold that the status of the person involved does not
determine the test to be used. The test remains whether the burden on the privacy right is
justified by a compelling state interest.").
66. 551 So. 2d at 1194.
67. Id. at 1195-96.
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nancy; 68 and (2) if a state requires a pregnant woman to obtain parental
consent, the state must also provide a bypass or alternative authorizing
procedure. 6 9 Interestingly, two abortion cases being considered by the
U.S. Supreme Court during its current term involve parental notification
statutes. 70 Although these cases are not likely to provide an opportunity
for the Court to overturn Roe, they could force the Court to address the
extent of a minor's privacy interest.
In Akron Centerfor Reproductive Health v. Ohio, 7 1 the Sixth Circuit affirmed a federal district court ruling that an Ohio parental notification
statute was unconstitutional because the state's bypass procedure was
unduly burdensome and interfered with a minor's fundamental privacy
right. However, in another parental notification case, Hodgson v. State of
Minnesota,72 the Eighth Circuit sitting en banc reversed a panel decision
and decided that a Minnesota statute requiring 48-hour notice of both
parents by a pregnant minor seeking an abortion was constitutional. The
Minnesota statute contains a judicial bypass procedure for an individual
pregnant minor to avoid parental notification if she can show she is mature and that parental notification is not in her best interest, but it contains no exception to notification of both parents even if one parent has
deserted the minor or is not a custodial parent. Nonetheless, the Eighth
Circuit said the statute protects the state's "significant" interest in the
minor's physical, mental and emotional well-being and that the bypass
Only in the dissent is
procedure meets the constitutional requirements.
73
the minor's right to privacy mentioned.
The Florida Supreme Court's decision in In re T W. is not likely to
have an effect on the outcome of Akron or Hodgson, since neither Ohio
nor Minnesota has an express state constitutional privacy guarantee.
Therefore, the test of whether the state's interest in protecting the minor outweighs the minor's privacy rights will likely be whether the interest is "significant" or "substantial," rather than the more stringent
"compelling" interest requirement applied by the Florida Supreme
Court pursuant to the state's express privacy guarantee. 74 Under this
68. Planned Parenthood of Missouri v. Danforth, 428 U.S. 52 (1976).
69. Bellotti v. Baird, 428 U.S. 132 (1976).
70. Akron Center for Reproductive Health v. Ohio, 854 F.2d 852 (6th Cir. 1988),prob.
juris. noted, 110 S. Ct. 39 (1989); Hodgson v. Minnesota, 853 F.2d 1452 (8th Cir. 1988),
cert. granted, 110 S. Ct. 400 (1989).
71. 854 F.2d 852 (6th Cir. 1988), prob. juris. noted, 110 S. Ct. 39 (1989).
72. 853 F.2d 1452 (8th Cir. 1988), cert. granted, 110 S. Ct. 400 (1989).
73. "As the district court found: '. . . The vast majority of these voluntarily informed
parents are women who are divorced or separated from spouses whom they have not seen
in years. Going to court to avoid notifying the other parent burdens the privacy of both
the minor and the accompanying parent.' ". Id. at 1468 (Lay, Chief Judge, dissenting).
74. But see Foe v. Vanderhoof, 389 F. Supp. 947, 956 (D. Colo. 1975). In striking
down Colorado's abortion statute requiring parental consent, the federal district court in
this post-Roe decision employed a "compelling" interest standard despite the fact that Colorado has no express state constitutional privacy guarantee: "We do not believe that the
state has demonstrated that its interest in fostering parental control is sufficiently compelling to justify the broad and unrestricted intrusion into a minor's own constitutional rights
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test, more interference in the decision to terminate pregnancy, particularly in the case of minors, can be expected.
THE STATE CONSTITUTIONAL RIGHT TO PRIVACY IS NOT DEPENDENT ON
PRIOR FEDERAL INTERPRETATION OF THE PRIVACY RIGHT

The independent analysis of the Florida Supreme Court in In re
T W. is no different from that of the California Supreme Court in a 1981
(pre-Webster) decision, Committee to Defend Reproductive Rights v. Myers, 75 in
which the court declared California's Medi-Cal scheme unconstitutional.
The In re T. W. court, like the California Supreme Court in Myers, relied
not on federal analysis but rather on its own construction of state constitutional guarantees and precedent in protecting the liberty rights of its
citizens.
In defending the constitutionality of the California Medi-Cal provisions (which funded childbirth but not abortion for indigent women),
the State Attorney General cited Harris v. McRae,7 6 a Supreme Court
decision upholding similar federal Medicaid restrictions on abortion
funding. But the California Supreme Court rejected the U.S. Supreme
Court analysis and said the California Constitution and California
caselaw mandated a substantially different test to sustain the constitutionality of the scheme under the California Constitution's express right
to privacy: "All people are by nature free and independent and have
inalienable rights. Among these are enjoying and defending life and liberty, acquiring, possessing, and protecting property, and pursuing and
'7 7
obtaining safety, happiness, and privacy."
The California Court of Appeals in American Academy of Pediatricsconfirmed in its decision last fall the independent force of the express right
to privacy in the California Constitution, a right "broader than the federal right to privacy."' 78 A survey of case law in those states whose constitutions contain express privacy rights reveals that the state right to
privacy has served to protect citizens who wanted to expunge juvenile
records, 79 refuse medical life support systems,8 0 prevent psychologistpatient communications from being revealed in court 8 l and bar public
disclosure of certain personal financial information. 8 2 In a case decided
principally on the basis of Louisiana's constitutional privacy guarantee,
Arsenaux v. Arsenaux,8 3 the Louisiana Supreme Court ruled against admis75. 29 Cal. 3d 252, 625 P.2d 779 (1981).
76. 448 U.S. 297 (1980).

77. CAL. CONST. art. I, § 1 (as amended, 1974).
78. 214 Cal. App. 3d 831, 263 Cal. Rptr. 46, 52 (1989).
79. St. Louis v. Drolet, 348 N.E.2d 289 (111.App. 1976), affd, 364 N.E.2d 61 (I1.
1977).
80. See discussion infra of Rasmussen v. Fleming, 741 P.2d 674 (Ariz. 1987); In re
Guardianship of Grant, 747 P.2d 445 (Wash. 1987), recon. denied (July 15, 1988), op.
amended, 757 P.2d 534 (Wash. 1988).
81. State v. R.H., 683 P.2d 269 (Alaska App. 1984).
82. Falcon v. Alaska Public Offices Comm., 570 P.2d 469 (Alaska 1977).
83. 428 So. 2d 427 (La. 1983).
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sion of testimony of an alleged abortion in a divorce suit on the basis of
the Louisiana constitutional guarantee:
[T]here are strong constitutional considerations weighing
against admission of this evidence. The Louisiana Constitution
of 1974 provides in Article 1, § 5, that "[e]very person shall be
secure in his person, property, communications, houses, papers, and effects against unreasonable searches, seizures, or invasions of privacy .... 84
The Louisiana high court said that while the right to privacy is not absolute in the abortion decision, it can only yield to a compelling state interest and, in this case, none had been shown.
The Arizona Supreme Court in 1987 interpreted that state's constitutional right to privacy, which guarantees that "no person shall be disturbed in his private affairs," 85 as encompassing an individual's private
right to refuse medical treatment. In Rasmussen v. Fleming,86 the state
supreme court declared that an individual's right to decide his own plan
of medical treatment "deserves as much, if not more, constitutionallyprotected privacy as does an individual's home or automobile." 8 7 The
Washington Supreme Court decided similarly in a controversy involving
a mother's authority, as legal guardian of her terminally ill child, to refuse certain life-sustaining treatment. In In re Guardianshipof Grant,8 8 the
state high court recognized that the right to refuse life-sustaining treatment "stems independently from the explicit privacy guarantee in Article I, § 7" of the Washington Constitution. 89
Although Pennsylvania is not one of the ten states whose constitutions contain an explicitly worded "privacy" guarantee, the Pennsylvania
Constitution has been construed by that state's supreme court as guaranteeing such a right. Since the Pennsylvania General Assembly in its
1989 Session responded to Webster by approving one of the most restrictive abortion laws in the nation, 90 the Pennsylvania Supreme Court's
decision in In re The June 1979 Allegheny County Investigating GrandJury9 l
takes on special significance. The grand jury in this case issued a subpoena duces tecum to the hospital administrator seeking production of the
84.
85.
86.

Id. at 430.
ARIZ. CONST. art. 11, § 8.
741 P.2d 674 (Ariz. 1987).

87. Id. at 682.
88. 747 P.2d 445 (Wash. 1987).
89. Id. at 449 n.1.
90. The Pennsylvania Abortion Act of 1989, approved by the Pennsylvania General
Assembly and signed into law by the Governor on November 17, 1989, requires spousal
notification, documented gestational age of the fetus and detailed written informed consent by the pregnant woman. It prohibits all abortions except to prevent death of the
mother or the "irreversible impairment of a major bodily function" of the mother. Penal-

ties for physicians who violate the law range from suspension of medical license to imposition of a class three criminal felony penalty if the fetus is "viable." See 1989 Pa. Laws, Act
64 (amending Title 18, Crimes & Offenses, PA. CONS. STAT. § 3201-06 (Purdon Supp.
1989)). This law was recently enjoined by Judge Huyett of the Federal District Court for
the Eastern District of Pennsylvania in Harrisburg. See N.Y. Times, jan. 12, 1990, § A, at

18, col. 2 (late ed. final).
91.

415 A.2d 73 (Pa. 1980).
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actual tissue reports issued by a private laboratory used by the hospital.
The hospital was being investigated for misuse of public facilities. The
court said that the reports, including the names of patients, were not
covered by the standard physician-patient privilege because they involved no private communication. Nonetheless, the hospital administrator refused to produce the records, arguing that they were private and,
therefore, protected under Pennsylvania's Constitution, and the court
agreed:
Clearly, the privacy interest of the patients.., is the interest in
avoiding disclosure of personal matters. This privacy interest
finds explicit protection in the Pennsylvania Constitution, Art.
1, § 1, which provides, in pertinent part: "All men ...have
certain inherent and indefeasible rights, among which are those
...of acquiring, possessing, and protecting property and reputation (emphasis added) ....

92

The court ordered the records produced, however, noting that both the
secret nature of the grand jury investigation and the ability of the supervising judge to preserve the confidentiality of the records at any subsequent trial would protect their private nature. It will be interesting to
see whether the new, restrictive Pennsylvania abortion law is challenged
in the future under the state constitutional protection of "reputation"
which has been interpreted as a state right to privacy.
The important principle, which is consistent in state courts' construction of state guaranteed privacy rights, is that state courts are not
dependent on federal analyses of similar federal rights. The California
Supreme Court in People v. Brisendine9 3 noted the historical precedent for
independent state judicial analysis of state constitutional liberty
guarantees:
It is a fiction too long accepted that provisions in state constitutions textually identical to the Bill of Rights were intended to
mirror their federal counterpart. The lesson of history is otherwise: the Bill of Rights was based upon the corresponding pro94
visions of the first state constitutions, rather than the reverse.
MORE EXPANSIVE STATE LIBERTY RIGHTS MAY BE UPHELD DESPITE
NARROWER FEDERAL INTERPRETATION OF SIMILAR RIGHTS

Barring a federal constitutional amendment to prohibit abortion,
the state constitutional right to privacy will continue to protect a woman's decision concerning termination of a pregnancy in the first trimester. The Supreme Court cannot totally turn its back on its historical

precedent of privacy protection under the Constitution, regardless of its
modification or even eventual reversal of Roe. Two cases illustrate the
primacy of state constitutional liberty guarantees when similar federal
rights have either been rejected or more narrowly construed.
92. Id. at 77.
93. 13 Cal. 3d 528, 531 P.2d 1099 (1975).
94. 531 P.2d at 1113.
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The Colorado Supreme Court, in Civil Rights Commission v. Travelers
InsuranceCo. ,95 declared that the Colorado ERA provides a stronger constitutional guarantee against sex discrimination than federal law. The
state supreme court held that an employer unlawfully discriminated
against a female employee on the basis of sex by providing a group
health policy which excluded from coverage medical expenses associated with normal pregnancy. The court also found the insurance company aided and abetted the discriminatory practice. Travelers Insurance
denied the claim of Amy Budde, a secretary employed by a Denver law
firm, for reimbursement of normal pregnancy and childbirth expenses.
The insurance company claimed the firm's group health insurance policy provided only for any disability or complications resulting from pregnancy. 96 The Colorado Court of Appeals overturned a Colorado Civil
Rights Commission ruling in favor of Budde, relying on the U.S.
Supreme Court decision in General Electric Co. v. Gilbert.9 7 The appellate
court reasoned that because the Colorado General Assembly failed to
include in the Colorado statutes the language from the federal Pregnancy Discrimination Act of 1978 (the "Act"), the rationale of Gilbert
applied. The Colorado Supreme Court, however, found the Gilbert decision effectively nullified by the Act. 98
Central to the appellate court's Gilbert reasoning was that failure to
include pregnancy benefits in insurance coverage was not discriminatory
because there was no risk from which men were protected and women
were not. But the Colorado Supreme Court in Travelers Insurance Co. reversed the court of appeals decision and said the Colorado Civil Rights
Commission rules requiring normal pregnancy and childbirth benefits in
such insurance coverage were consistent with the Colorado ERA:
Reliance on the Gilbert rationale is particularly inappropriate
...in light of the fact that Colorado constitutional provisions
provide additional prohibitions against sex discrimination not
present in the United States Constitution. In 1972, the people
of Colorado adopted as a constitutional amendment Article II,
Section 29 (the Equal Rights Amendment), which provides as
follows:
Equality of the sexes. Equality of rights under the law shall
not be denied or abridged by the state of Colorado or any of its
political subdivisions on account of sex. 99
Despite failure of a federal ERA, the Colorado Supreme Court appropriately relied on the express state constitutional guarantee of equal rights
for women in interpreting Colorado's antidiscrimination statutes.
The United States Supreme Court in Pruneyard Shopping Center v.
Robins 10 upheld a California Supreme Court decision10 ' allowing dis95.
96.
97.
98.
99.
100.

759 P.2d 1358 (Colo. 1988).
Id. at 1361.
429 U.S. 125 (1976).
759 P.2d at 1362.
Id. at 1363.
447 U.S. 74 (1980).
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tribution of handbills on private shopping center property under California's freedom of speech guarantee, even though the Supreme Court's
prior decision under the federal Constitution's protection of property
rights was contrary. In Lloyd Corp. v. Tanner,10 2 the Supreme Court said
under the federal Constitution a privately owned shopping center may
prohibit the distribution of handbills on its property when the handbilling is not related to the shopping center's operations.' 0 3 But the Court
said the reasoning in Lloyd - that the first amendment to the United
States Constitution does not prevent a private shopping center owner
from prohibiting distribution of handbills 10 4 - does not limit a state in
adopting in its own constitution "individual liberties more expansive
than those conferred by the federal Constitution."' 1 5 The California
Supreme Court in its earlier decision in Pruneyard106 said the. protective
provisions of California's first amendment, including its free speech and
press guarantees, are "more definitive and inclusive" than those of the
federal Constitution's first amendment. The California Supreme Court
noted that the framers of California's Constitution "could have adopted
10 7
the words of the federal Bill of Rights" but chose not to do so.
The U.S. Supreme Court, agreeing with the California Supreme
Court's reliance on strong state free speech provisions, concluded that,
absent action amounting to a "taking" of private property, the handbill
distribution was protected by the state constitution. Thus, the state
court's reliance on a stronger state constitutional right, rather than on
U.S. Supreme Court precedent construing similar federally protected
rights, was upheld in Pruneyard by the Supreme Court itself.
CONCLUSION

Proponents and opponents of abortion rights always arrive at an
impasse over the question of when life begins. Who has the right to
decide that question - the state or the individual - goes not only to the
heart of the moral, religious and political debate over abortion, but also
to the fundamental nature of the right to privacy. The Roe Court declared that in the early stages of pregnancy neither the courts nor the
state ought to be the decisionmaker; rather, the individual woman
should make the decision privately concerning whether to terminate her
pregnancy in consultation with her physician.
Despite the tedious discussion in Webster regarding the exact
number of weeks at which the viability of a fetus exists or may be deter101. Robins v. Pruneyard Shopping Center, 23
Rptr. 854 (1979), aff'd, 447 U.S. 74 (1980).
102. 407 U.S. 551 (1972).
103. Id. at 552.
104. 447 U.S. at 81. The Supreme Court relied
that property "does not lose its private character"
nated purposes.
105. Id.
106. Robins v. Pruneyard Shopping Center, 23
Rptr. 854 (1979).

107. 592 P.2d at 346.

Cal. 3d 899, 592 P.2d 341, 153 Cal.

on its previous decisions in declaring
when the public is invited for desigCal. 3d 899, 592 P.2d 341, 153 Cal.
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mined, Webster does not affect a woman's private right to decide to have
an abortion during the first trimester. The plurality opinion in Webster
poses a serious threat, however, to the fundamental nature and scope of
the constitutional right to privacy by simply refusing to deal with the
issue. For example, ChiefJustice Rehnquist raises the crucial question
as to when the state's interest in protecting potential life is compelling,
but then refuses to answer it: "[W]e do not see why the State's interest
in protecting potential human life should come into existence only at the
point of viability."' 10 8 The answer, of course, would require either a
confirmation or a rejection of a woman's right to privacy with respect to
her early stages of pregnancy. The Chief Justice admits that the Missouri statute, which the plurality upholds as constitutional, inserts the
state in the woman's previously protected decision prior to the point of
fetal viability. While admitting that such state interference would not be
allowed under Roe, the Webster plurality nonetheless declares the Missouri statute constitutional, without explaining why:
It is true that the tests in question increase the expense of abortion, and regulate the discretion of the physician.... Since the
tests will undoubtedly show in many cases that the fetus is not
viable, the tests will have been performed for what were in fact
second-trimester abortions. But we are satisfied that the requirement of these tests permissibly furthers the State's interest in protecting potential life, and we therefore believe §
188.029 to be constitutional. ' 0 9
Having substantially undermined the Roe balancing of constitutional rights by rejecting, in essence, the trimester scheme, the Webster
plurality substitutes nothing in its place. Chief Justice Rehnquist justifies leaving the important questions concerning constitutionally permissible abortion restrictions to state legislatures by recounting that more
than half the voters who elect state legislators are women:
[T]he [dissent's] suggestion that legislative bodies, in a Nation
where more than half the population is female, will treat this
decision as an invitation to enact abortion laws reminiscent of
the dark ages misreads the decision and does scant justice to
those who serve in such bodies -and the people who elect
them. 1 10
The Chief Justice overlooks the fact, of course, that women still comprise less than a fifth of the elected membership of those state legislative
bodies. III
In light of the Webster Court's acquiescence to the states on abortion
regulation,' 12 In re T. W, the first state post-Webster abortion decision, is
108. Webster, 109 S. Ct. at 3057.
109. Id. at 3079.

110. Id. at 3045.
Il1. According to the 1988 Report of the Center for the American Woman and Politics
(National Information Bank on Women in Public Office, Eagleton Institute of Politics,
Rutgers University) women comprise 16% of the nation's state legislatures.
112. Justice Blackmun wrote in his dissenting opinion in Webster: -[t]he plurality ...
would return to the States virtually unfettered authority to control the quintessentially

DENVER UNIVERSITY LA W REVIEW

[Vol. 67:3

a refreshing reminder of the traditional power of the states in our federal system to guarantee individual liberty rights to a greater degree
than the federal Constitution or federal case law provide. The decision
is especially significant because of its independent analysis based on
Florida's constitutional right to privacy, which was approved by Florida
voters in 1980.113

Ten existing state constitutions contain privacy guarantees, but offer differing constitutional structure and language. Nevertheless, three
basic elements can be identified which substantially strengthen state
constitutional privacy rights: (1) inclusion of a free-standing privacy
provision; (2) inclusion of a compelling interest test to overcome the
privacy right; and (3) inclusion of a definition of the essential or fundamental nature of the privacy right.
The Florida provision is a free-standing section of the state constitution, separate and specific in its language. Three of the ten existing
state constitutional privacy guarantees (South Carolina, Louisiana and
Illinois) are included in standard search and seizure provisions: "Every
person shall be secure .

.

. against unreasonable searches, seizures, or

invasions of privacy.""14 Washington and Arizona have identically
worded privacy guarantees which are coupled with protection from
in his priphysical invasion of the home: "No person shall be disturbed' 15
vate affairs, or his home invaded, without authority of law." i
The Hawaii and Alaska provisions are almost identical and are freestanding guarantees: "The right of the people to privacy is recognized
and shall not be infringed...." Similar to the Montana and Florida
constitutions, the Hawaii provision adds, "without a showing of a compelling state interest," which assures that the state must meet the most
stringent test to interfere with the privacy right of its citizens.i 16 The
State of Montana, which revised its constitution in 1988, added a strong
privacy guarantee requiring a compelling state interest test and assuring
the essential nature of the privacy right: "The right of individual privacy
is essential to the well-being of a free society and shall not be infringed
without the showing of a compelling state interest."' 17
The California and Florida constitutional privacy guarantees exhibit
contrasting approaches. On a practical basis, some states might find it
easier and more politically attractive to simply add the words "and privacy," as California did,' 18 to the standard enumeration in almost every
intimate, personal, and life-directing decision whether to carry a fetus to term ... a plurality of this Court implicitly invites every state legislature to enact more and more restrictive
abortion regulations .... " 109 S. Ct. at 3067 (Blackmun, J., dissenting).
113. 551 So. 2d at 1191.
114. LA. CONST. art. I, § 5; ILL. CONST. art. I, § 6; S.C. CONST. art. I, § 10.
115. ARIZ. CONST. art. 11, § 8; WASH. CONST. art. I, § 7.
116. ALASKA CONST. art. 1, § 22; HAW. CONST. art. I, § 6. SeeJech v. Burch, 466 F. Supp.
714 (D. Haw. 1979) (The Hawaii right to privacy gives parents the right to choose a combined surname for their child.).
117. MONT. CONST. art. 11, § 10.
118. "All people are by nature free and independent and have inalienable rights.
Among these are enjoying and defending life and liberty, acquiring, possessing, and pro-
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state constitution of the basic right to life, liberty and happiness. The
California approach, however, leaves the courts more latitude in interpretation. Conversely, the more recent Florida amendment specifically
declares that the state must show a "compelling" state interest to overcome the individual privacy right. The Florida provision combines the
historic Brandeis language, "the right to be let alone,' with an important modern-day exception for its public records and public meetings
laws. 119
Finally, states such as Maine and Colorado, where pro-choice activists are discussing privacy amendments as a defense to additional abortion restrictions, 120 may wish to consider language specifying
procreation decisions or reproductive rights as part of the basic privacy
guarantee. 121
There is little doubt that Webster has weakened the federal right to
privacy by questioning but not totally denying its application to the
abortion decision. During the Webster oral arguments, former Solicitor
General Fried, representing the Justice Department, argued in favor of
the constitutionality of the restrictive Missouri law. "We are not asking
the court to unravel the fabric of privacy rights," he said. "Rather, we
are asking the court to pull this one thread." Frank Susman, representing Reproductive Health Services, replied, "It has always been my experience that when I pull a thread, my sleeve falls off."' 122 As In re T W.
shows, an express state constitutional privacy guarantee can provide
strong protection against the federal unraveling of the cherished right to
privacy. For the forty states whose constitutions do not include express
privacy guarantees, a privacy amendment, as exhibited by the recent
Florida decision, could bar legislative attempts to restrict privacy. More
importantly, the enactment of new state constitutional privacy guarantees could offset any further weakening by the federal courts of the fundamental nature of the federal right to privacy.

tecting property, and pursuing and obtaining safety, happiness, and privacy." CAL. CONST.
art. 1, § I (as amended, 1971).
119. "Every natural person has the right to be let alone and free from governmental
intrusion into his private life except as otherwise provided herein. This right shall not be

construed to limit the public's right of access to public records and meeting as provided by
law." FLA. CONST. art. i, § 23.
120. See supra note 10.
12 1. See supra text accompanying notes 35-41 for a discussion of the origin of the federal right to privacy and its application in Griswold v. Connecticut, 381 U.S. 479 (1965)
and Eisenstadt v. Baird. 405 U.S. 438 (1972).
122. Oral arguments, Webster v. Reproductive Health Serv., United States Supreme

Court, April 26, 1989.

AFFIRMATIVE ACTION' OR THE SAME SIN2.
KEN FEAGINS*

I.

INTRODUCTION

Though all things foul would wear the brows of grace,
yet grace must still look so. 3

Some advocates view affirmative action as a valid part of this na*
Associate, Vial, Hamilton, Koch & Knox, Dallas, Tex. B.L.S. 1985, University of
Oklahoma; J.D. 1989, Vanderbilt University School of Law. © 1990 by Ken Feagins.
I thank Robert Belton, Professor of Law, Vanderbilt University School of Law, who
taught me by example the true meaning of exchange of ideas. His guidance, infinite
patience, and encouragement are very much appreciated. I would also like to thank A.
Darby Dickerson, an associate at Locke Purnell Rain Harrell in Dallas, for her review of
earlier drafts of this article. The views contained herein, however, are solely my own.
1. "Affirmative action" is a policy designed to remedy the present effects of past
discrimination. Affirmative action plans expressly take race and sex into account. There
are two basic kinds of affirmative action. The first type restructures the recruitment
process to include minorities in the applicant pool. I have no problem with this type of
affirmative action plan.
The second form of affirmative action, however, establishes goals, quotas, and
timetables, and relies on race or sex as the dispositive factor in awarding jobs and
promotions, see Belton, Reflections on Affirmative Action After Paradise and Johnson, 23 HARV.
C.R.-C.L. L. REV. 115-16 n.l (1988). Consequently, minority candidates are preferred
over better qualified nonminority candidates. This article focuses on the second type of
affirmative action.
A nonexhaustive list of benefits and opportunities subject to affirmative action
includes: gaining employment or promotions; not being terminated from employment;
gaining admission into training programs, professional schools, or graduate programs.
2. In the text, I have coined the term "samesin" to describe the "same sin" of
continuing race- and sex-consciousness. Samesin is discrimination based on race or sex
that occurs under the euphemistic guise of "affirmative action."
"Samesin" refers to the "original sin" of discrimination, historically directed toward
blacks and women. The overt racism and sexism inherent in the implementation of
voluntary affirmative action plans is virtually identical to the overt racism and sexism that
have plagued our nation from its birth. "Benign" discrimination on the basis of race or
sex is a myth. Any discrimination based solely on race or sex is inherently wrong and
destructive to society, even if dressed in the euphemistic clothing of affirmative action.
Affirmative action results in segregation rather than integration.
As ChiefJustice William Rehnquist stated in United Steelworkers v. Weber, 443 U.S.
193, 228 n.10 (1979) (Rehnquist, J., dissenting):
I see no irony in a law that prohibits all voluntary racial (or sexual) discrimination,
even discrimination directed at whites in favor of blacks. The evil inherent in
discrimination against Negroes is that it is based on an immutable characteristic
...
. The characteristic becomes no less immutable and irrelevant, and
discrimination based thereon becomes no less evil, simply because the person
excluded is a member of one race rather than another. Far from ironic, I find a
prohibition on all preferential treatment based on race (or sex) as elementary and
fundamental as the principal that "two wrongs do not make a right."
But see Sullivan, Sins of Discrimination: Last Term's Affirmative Action Cases, 100 HARV. L. REV.
78 (1986).
Although I oppose voluntary affirmative action plans insofar as they operate to discriminate overtly on the basis of race or sex, I recognize that egregious situations exist and
raise different issues concerning court ordered remedies. E.g., United States v. Paradise,
480 U.S. 149 (1987).
3. W. SHAKESPEARE, MACBETH, Act IV, scene iii.
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tion's desire to build "a racially integrated society for the future,"'4 while
others endorse it as an appropriate remedy for past discrimination. 5 Despite such euphemisms, public 6 discrimination on the basis of race or
sex is unconstitutional because it violates the equal protection clause of
the fourteenth amendment 7 and is not the least intrusive means available for the state to achieve its goal of an equal opportunity society; 8
illegal because it violates the express provisions of Title VII of the Civil
Rights Act of 1964; 9 immoral because it is inherently wrong; and destructive because it sows seeds of resentment in innocent victims.' 0 "Affirmative action" is the "samesin"' '-the continuation and propagation of
"separate but equal" race- and sex-consciousness. It is Plessy v. Fergu3
son 12 in reverse. '
As a result of affirmative action programs, marginally qualified
white males rapidly are replacing black females as the group most frequently discriminated against in American society. Whether directed
against blacks or whites, men or women, racism and sexism remain racism and sexism. Our society will never achieve the dream of equality
until, as a matter of public policy, it becomes completely blind' 4 to both
race and sex. My quarrel, therefore, is not with the ends of affirmative
action plans, but with the means.
The concept of voluntary affirmative action as a weapon to combat
discrimination by employers was sanctioned as early as 1961. In that
year, President John F. Kennedy issued an executive order' 5 which established the President's Committee on Equal Employment Opportunity
and announced that the federal government, as employer, would not
discriminate on the basis of race, sex, or national origin. 16 Twenty-eight
4. Sullivan, supra note 2, at 98.
5. Id. at 97.
6. Although private discrimination on the basis of race or sex raises first amendment
concerns, such as the freedom to choose those with whom one associates, that discussion
is beyond the scope of this article.
7. U.S. CONsT. amend. XIV, § I.
8. I am referring to the "narrowly tailored" prong of the analysis. See Wygant v.
Jackson Bd. of Educ., 476 U.S. 267, 280 n.6 (1986).
9. 42 U.S.C. §§ 2000e - 2000e-17 (1986).
10. See, e.g., Van Alstyne, Rites of Passage: Race, the Supreme Court, and the Constitution, 46
U. CHI. L. REV. 775, 779 (1979) (quoting A. BICKEL, THE MORALITY OF CONSENT 133
(1975)).
11. The word "samesin" is coined. See supra note 2.
12. 163 U.S. 537 (1896).
13. If discrimination on the basis of race or sex is wrong, it should make no difference
"who" is discriminated against. The evil itself is not dependent upon the popularity or
vulnerability of the victim. Nor is discrimination any less evil merely because the Court is
clever enough to substitute the term "affirmative action" for the term "discrimination."
14. See, e.g., Abram, Affirmative Action: FairShakers and Social Engineers, 99 HARV. L. REV.
1312 (1986) (discussing different views on affirmative action).
15. Executive Order No. 10,925, 3 C.F.R. 448 (1959-63 Compilation); accord Belton,
Discrimination and Affirmative Action: An Analysis of Competing Theories of Equality and Weber,
N.C.L. REV. 531, 533 n.9 (1981).
16. 3 C.F.R. 448 (1959-63 Compilation). The President stated:
WHEREAS it is the plain and positive obligation of the United States Government to promote and ensure equal opportunity for all qualified persong, without regard to race, creed, color, or national origin, employed or seeking
employment with the Federal Government and on government contracts; . . ..
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years later, affirmative action remains one of the most "starkly divisive ' 17 issues in our country. Its proponents wage an all-out war in
favor of "preferential treatment" for minorities and women,1 8 while its
opponents insist that choices must be "color-blind."' 9 The debate
within the United States Supreme Court is as heated as that among various factions of the general public. Recently, the Court upheld voluntary
affirmative action plans in United Steelworkers v. Weber 20 and Johnson v.
Transportation Agency, 2 ' while striking down affirmative action plans in
Wygant v. Jackson Board of Education22 and City of Richmond v. J.A. Croson
Co. 23

The question to be answered, therefore, is: Under what circumstances, if any, is it appropriate to consider race or sex when conferring
benefits 24 in either the public or private sector? There are three options. 25 First, race or sex always 2 6 should be considered. Second, race
or sex never should be considered. 2 7 Or third, race or sex should some28
times be considered.
The choice is dependent upon four factors: (1) the extent to which
our national policy, as interpreted by the United States Supreme Court,
is color-blind; (2) the extent to which our national policy should be
color-blind; (3) the extent to which laws prohibiting discrimination actually protect individuals rather than groups; and (4) the extent to which
laws prohibiting discrimination should protect individuals rather than
groups.29

This article discusses the Supreme Court's stance on affirmative action plans in light of Weber, WygantJohnson, and Croson, and focuses primarily on plans promulgated under the equal protection clause of the
fourteenth amendment3 0 and Title VII of the Civil Rights Act of 1964. 3 1
[t]here is hereby established the President's Committee on Equal Employment

Opportunity.
Id.
17. Sullivan, supra note 2, at 78.

18. Id.
19. E.g., Reynolds, Individualism v. Group Rights: The Legacy of Brown, 93 YALE L.j. 995,

998 (1984).
20. 443
21. 480
22. 476
23. 109

U.S. 193 (1979).
U.S. 616 (1987).
U.S. 267 (1986).
S. Ct. 706 (1989).

24. Belton, supra note 1, at 115-16.

25. Id. at 116.
26. Ely, The Constitutionality of Reverse Racial Discrimination, 41 U. Cm. L. REV. 723

(1974). As Professor Belton notes, however, "there appears to be little, if any, support for
the proposition that race or sex should always be taken into account in the allocation process." Belton, supra note I, at 116.

27. Belton, supra note 1, at 116 n.2.
28. Id. at 116 n.3.
29. This article is limited to a discussion of the equal protection clause of the fourteenth amendment of the United States Constitution and Title VII of the Civil Rights Act
of 1964, 42 U.S.C. §§ 2000e - 2000e-17 (1986). Although the cases discussed herein deal
primarily with race, their principles also apply to other immutable characteristics, such as
sex, color, and national origin.
30. U.S. CoNsT. amend. XIV.
31. 42 U.S.C. §§ 2000e - 2000e-17 (1986).
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Part II reviews the affirmative action debate and summarizes the legal
background. The discussion treats seriatim the "always," "never," and
"sometimes" responses to the fundamental policy question
of when
benefits should be conferred on the basis of immutable characteristics,
first in the equal protection context,3 2 and then under Title VII. 3 3 Part
III analyzes the Court's current standards for determining whether vol-

untary public plans are legitimate under equal protection and Title
VII. 3 4 Part IV suggests various alternatives to current affirmative action
plans,3 5 and explains why Weber andJohnson should be overruled. 3 6 Part
V illustrates why the operation of voluntary affirmative action plans is
virtually identical to the Plessy "separate but equal" doctrine. 3 7 Part VI

concludes by stressing the urgent need to adopt Justice Harlan's "colorblind" approach 38 so that we may build a racially integrated, not segre39
gated, society.

II.
A.

AFFIRMATIVE ACTION SURVEY

Equal Protection-The "Always" Response

The legal evolution of affirmative action has seen support for all of
the policy options. Plessy v. Ferguson4 0 represents the Supreme Court's
"always" response under the equal protection clause.
The primary issue in Plessy was whether a Louisiana state law requiring "equal but separate" 4 1 accommodations for whites and blacks riding
on passenger trains violated the equal protection clause of the federal
Constitution. Mr. Plessy, who was seven-eights white and one-eighth
black, refused to obey the conductor's orders to vacate a seat reserved
for whites and occupy one set aside for blacks. As a result of his disobedience, he was forcibly ejected from his seat, and incarcerated in a New
Orleans jail. With only Justice Harlan dissenting, the Court upheld the
law, 42 commenting that the fourteenth amendment "could not have
' 43
been intended to abolish [legal] distinctions based upon color."
By sustaining Louisiana's "separate but equal" law, the Court en32.
33.
34.
35.

See
See
See
See

infra notes
infra notes
infra notes
infra notes

40-90 and accompanying text.
91-133 and accompanying text.
134-83 and accompanying text.
184-246 and accompanying text.

36. See infra notes 184-221 and accompanying text.
37. See infra notes 247-70 and accompanying text.
38. Plessy, 163 U.S. at 559 (Harlan, J., dissenting). In opposition to the majority's
"separate but equal" holding, Justice Harlan stated that "[ojur Constitution is color-blind,
and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law." Id. at 559.
39. See infra notes 271-82 and accompanying text.
40. 163 U.S. 537 (1896).
41. Id. at 540.
42. The Plessy majority stated:
A statute which implies merely a legal distinction between the white and
colored races-a distinction which is founded in the color of the two races, and
which must always exist so long as white men are distinguished from the other
race by color-has no tendency to destroy the legal equality of the two races ....
Id. at 543.
43. Id. at 544.
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dorsed overt racism. With this holding, the Court effectively announced
that, under the equal protection clause, discrimination on the basis of
race is "always" appropriate. 4 4 Legal distinctions based on race, concluded the Court, "[have] no tendency to destroy the legal equality of
45
the two races."
The Court's "always" response prevailed for over fifty years. In
1954, however, the Court acknowledged the evil inherent in the sin of
racial discrimination, and adopted the "never" response.
B.

Equal Protection-The "Never" Response

Brown v. Board of Education 46 established an individual's right
-never" to be disadvantaged by law due to his or her race. 47 This reading of Brown reflects the "color-blind" view of the Constitution, enunciated by Justice Harlan in Plessy.4 8 The burning issue in Brown was
whether a Kansas statute, 49 which permitted but did not require sepa50
rate schools for blacks and whites, violated equal protection.
Under the guise of statutory authority, the Kansas school board denied blacks admission to public schools attended by whites. After concluding that "in the field of public education the doctrine of 'separate
but equal' has no place," ' 5 ' the Court held that separate treatment on
52
the basis of race did indeed violate equal protection.
Although an "activist reading ' 53 of Brown interprets the Court's
holding as the quintessential "never" response, some of the Court's
post-Brown opinions retreated from this hard-line position and construed the equal protection clause to mean that race "sometimes" may
be considered.

54

44. Although Plessy dealt only with race, the underlying rationale of "separate but
equal" is applicable to the other immutable characteristics.
45. 163 U.S. at 543.
46. 347 U.S. 483 (1954).
47. But see L. TRIBE, AMERICAN CONSTITUTIONAL LAw 1525-58 (2d ed. 1988), in which
Professor Tribe suggests that an "activist reading" of Brown "creates a right that the fourteenth amendment's language does not really suggest and that the fourteenth amendment's authors-authors who did not regard even racial segregation in public schools as
offensive to the amendment-would certainly not have endorsed." Id. at 1526.
48. Plessy, 163 U.S. at 559 (Harlan, J.,dissenting).
49. KAN. STAT. ANN. § 72-1724 (1949).
50. Compare Brown, 347 U.S. at 486 n.1 with lVeber, 443 U.S. at 205-07 (interpreting
Title VII to permit, but not require preferential treatment on the basis of race). Under a
narrow reading of Weber, the Court's interpretation of Title VII, which permits but does
not require voluntary racial discrimination to correct racial imbalances, is arguably unconstitutional. In other words, the [Veber construction of Title VII violates the fifth amendment in the same way the Kansas statute failed to protect the equal protection guarantees
of the fourteenth in Brown.
51. Brown, 347 U.S. at 495.
52. Id.
53. See L. TRIBE, supra note 47, at 1526; Tribe, In What Vision of the Constitution Must the
Law Be Color-blind?, 20J. MARSHALL L. REV. 201, 204-05 (1986).
54. See, e.g., Wygant, 476 U.S. at 280-84 (1986) (striking down a voluntary race-conscious affirmative action plan under the equal protection clause because it was "not sufficiently narrowly tailored," but clearly indicating that other race-conscious plans which
satisfied certain criteria would be constitutional); Regents of the Univ. of Cal. v. Bakke,
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Equal Protection-The "Sometimes" Response
1. Regents of the University of California v. Bakke

Regents of the University of Californiav. Bakke 5 5 is representative of the
Court's "sometimes" response in the equal protection context. Bakke
addressed whether the voluntary affirmative action plan at the University
of California-Davis Medical School, which reserved sixteen out of one
hundred available spaces in an entering class for disadvantaged and minority students, violated equal protection.
Allan Bakke, a white male, applied for admission to the Medical
School in 1973 and again in 1974. He was rejected both times. Each
year, however, the school admitted minority applicants with qualifications significantly lower than Bakke's. Following his second rejection,
Bakke filed suit alleging that the school's affirmative action plan violated
his rights under Title V1 56 and the equal protection clause of the fourteenth amendment.
Bakke won his suit, and was admitted to the Medical School. Yet,
the Court was unwilling to hold that discrimination on the basis of sex
was "always" illegal. Justice Powell supported the adoption of standards
of the Harvard College Admission Program, which used race as one fac57
tor among many in the admissions process.
The Court's "sometimes" approach to equal protection is embodied in Justice Powell's endorsement of Harvard's Admission Program:
"In such an admissions program, race or ethnic background may be
deemed a 'plus' in a particular applicant's file, yet it does not insulate
the individual from comparison with all other candidates." '5 8 Justice
Powell, therefore, approved the use of race as a factor as long as a plan
did not operate as a "cover for the functional equivalent of a quota
59
system."
2.

Wygant v. Jackson Board of Education

Wygant v. Jackson Board of Education60 is a recent illustration of the
"sometimes" response in the equal protection setting. In Wygant, the
Jackson Board of Education entered a collective-bargaining agreement
which provided that layoffs of teachers would be governed by seniority,
"[e]xcept that at no time will there be a greater percentage of minority
personal laid off than the current percentage of minority personnel em438 U.S. 265, 323 (1978) (Justice Powell supporting the Harvard College Admission Pro-

gram, which uses race as a factor in the admissions process).
55. 438 U.S. 265 (1978).
56. Title VI, 42 U.S.C. §§ 2000d et seq., provides for nondiscrimination based on race,
color, or national origin in federally assisted programs. Under Title VI, any program receiving federal financial aid may not discriminate on the grounds of race, color, or national
origin.
57. Bakke, 438 U.S. at 323 (indicating support for the use of race as a factor among
many in admissions programs as applied in the Harvard College Admissions Program).
58. Id. at 317.

59. Id. at 318.
60. 476 U.S. 267 (1986).
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ployed at the time of the layoff."'' l When senior nonminority teachers
were released before more junior minority teachers, the displaced
62
nonminority teachers brought suit under the equal protection clause.
The district court held that the preferential layoffs did not violate
equal protection because the policy attempted to provide minority
teachers as role models for minority students, 6 3 and because the plan
was an attempt to remedy past "societal discrimination. " 64 The Sixth
Circuit Court of Appeals affirmed the decision of the trial court, only to
65
be reversed by the Supreme Court.
In nullifying the affirmative action plan, which was both public and
voluntary, the Wygant Court adhered to its "sometimes" approach to
equal protection. The plurality, led by Justice Powell, employed a burden-sharing approach and emphasized "that in order to remedy the effects of prior discrimination, it may be necessary to take race into
account."' 66 Under this policy, innocent individuals would be forced to
"bear some of the burden of the remedy."' 67 However, the plurality insisted that a two-pronged strict scrutiny test must be satisfied before any
plan could discriminate in favor of minorities: "There are two prongs to
the examination. First, any racial classification 'must be justified by a
compelling governmental interest'." '68 "Second, the means chosen by
the [s]tate to effectuate its purpose must be 'narrowly tailored to the
achievement of that goal'." '69 The first prong demands that the govern70
ment have a compelling interest in discriminating on the basis of race,
and the second requires that the means chosen by the government be
71
narrowly tailored to achieving its goal.
The plurality held that the Wygant plan violated equal protection. It
was not "sufficiently narrowly tailored" 72 because the race-based layoffs
imposed an unreasonable burden upon innocent individuals. At the
same time, however, the Court clearly indicated that hiring plans that
discriminate on the basis of race are less intrusive and would be
61.
62.

Id. at 270.
Id. at 272.

63. Id.
64. Id.
65.

Wygant v.Jackson Bd. of Educ., 546 F. Supp. 1195, 1199-1201 (E.D. Mich. 1982),

aff'd, 746 F.2d 1152 (6th Cir. 1984), rev'd, 476 U.S. 267 (1986).
66. Wygant, 476 U.S. at 280.
67. Id. at 280-81 (stating that "[als part of this Nation's dedication to eradicating racial discrimination, innocent persons may be called upon to bear some of the burden of
the remedy").
68. Wygant, 476 U.S. at 274 (quoting Palmore v. Didoti, 446 U.S. 429, 432 (1984)).
69. Id. (quoting Fullilove v. Klutznick, 448 U.S. 448, 480 (1980)).
70. Id. Discrimination on the basis of sex receives only mid-level scrutiny. Craig v.
Boren, 429 U.S. 190 (1976).
71. The term "narrowly tailored" means that no less intrusive means are available to
the government. In other words, if lawful, less restrictive alternatives could have been
used by the government to accomplish the same compelling interest, a plan that discriminates on the basis of race is unconstitutional. Wyganl, 476 U.S. at 280 n.6.
72. Id. at 283.
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73

upheld.
Bakke and Wygant suggested that the Court, through the concept of
burden sharing, 74 had adopted the "sometimes" response. However, a
logical deduction after Bakke and Wygant was that under the equal protection clause, race- and sex-conscious plans that expressly applied
"separate but equal" criteria to minorities and whites, 75 women and
men, 76 minority women and men, or minority women and white men
sometimes would be upheld. 77 The Court apparently had rejected the
spirit of Brown and was on the verge of resurrecting the "always" response of Plessy.
D.

Equal Protection-Deja Vu: The "Never" Response

On January 23, 1989, the Court took a giant step forward, moving
closer to the "never" response. In City of Richmond v. J.A. Croson,7 8 the
majority recognized that supporting any type of public discrimination
based solely on race, "benign" or not, "assures that race will always be
relevant in American life."' 79 Using a modified version of the twopronged strict scrutiny analysis articulated in Wygant, the Court struck
down Richmond's Minority Business Utilization Plan. 80
The Richmond plan required general contractors awarded city construction contracts to hire minority subcontractors for at least 30% of
the dollar amount of each project. 8 1 The plan failed the first prong
(known as the legitimate factual predicate prong) of the equal protection
test for the same reasons that the Wygant plan failed. 82 First, the city's
justification for the plan was no more than a "generalized assertion"
that minorities had suffered discrimination in the past. However, the
city was unable to substantiate the scope of the injury the plan sought to
redress. Thus, like the minority teacher as role model theory rejected in
83
Wygant, the Richmond plan had no "logical stopping point."
73. Id. at 283-84 (indicating that "[o]ther, less intrusive means of accomplishing similar purposes-such as the adoption of hiring goals-are available").
74. See Franks v. Bowman Transp. Co., 424 U.S. 747 (1976).
75. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 323 (1978).
76. See Johnson v. Transporatation Agency, 480 U.S. 616, 652 (1987) (O'Connor, J.,
concurring). AlthoughJohnson approved an affirmative action plan that discriminated on
the basis of sex under Title VII, Justice O'Connor stated, "I see little justification for the
adoption of different standards for affirmative action under Title VII and the Equal Protection Clause." Id.
77. These categories are based on a logical extension of the principles enunciated in
Wygant and Johnson.

78. 109 S. Ct. 706 (1989).
79. Id. at 722 (emphasizing that "[tlhe mere recitation of a benign, compensatory purpose is not an automatic shield which protects against any inquiry into the actual purposes
underlying a statutory scheme" (quoting Weinberger v. Wiesenfeld, 420 U.S. 636, 648
(1975)).
80. Id. at 716-17. The plan was struck down under both prongs of the test. Id. at 72324.
81. Id. at 713. Minority firms, known as Minority Business Enterprises, included a
business from anywhere in the country at least 51% of which is owned and controlled by
black, Spanish-speaking, Oriental, Indian, Eskimo, or Aleut citizens.
82. Id. at 723.
83. Id. (quoting Wygant, 476 U.S. at 275).
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Second, the city's "sheer speculation" about the number of minority firms that would have been located in Richmond but for "past societal discrimination" did not amount to identifiable discrimination under
the equal protection clause. 84 In other words, the city had no strong
basis in evidence for its conclusion that remedial action was necessary.8 5
Accordingly, the Court rejected the argument that past societal discrimination alone can serve as an adequate factual predicate for affirmative
86
action plans based on race.
The Court also held that the Richmond plan was not "narrowly tailored." The city failed to consider alternative, race-neutral ways to increase minority participation in government construction projects, and
the rigid 30% quota was not narrowly tailored to fit the flexible goal of
encouraging minority businesses.8 7 Instead, the quota was based on the
completely unrealistic assumption that "minorities will choose a particular trade in lockstep proportion to their representation in the local population." 8 8 The Court stated that the "administrative convenience" of a
quota system is not sufficient to make a plan constitutional. 8 9 Thus,
Croson suggests that the Court is returning to the "never" spirit of Brown,
at least in the context of equal protection. 9 0
E.

Title VII- The "Always" Response

Title VII of the Civil Rights Act of 19649 1 expressly prohibits employers from discriminating on the basis of race, color, religion, sex, or
84. Id. at 724.
85. Id. at 727 (observing that "none of the evidence presented by the city points to
any identified discrimination in the Richmond construction industry").
86. The Court stated:
To accept Richmond's claim that past societal discrimination alone can serve as
the basis for rigid racial preferences would be to open the door to competing
claims for "remedial relief" for every disadvantaged group. The dream of a Nation of equal citizens in a society where race is irrelevant to personal opportunity
and achievement would be lost in a mosaic of shifting preferences based on inherently unmeasurable claims of past wrongs .... We think such a result would be
contrary to both the letter and spirit of a constitutional provision whose central
command is equality.
Id.
87. Id. at 728.
88. Id.; accord Sheet Metal Workers v. EEOC, 478 U.S. 421, 494 (1986) (O'Connor, J.,
concurring in part and dissenting in part) (commenting that "[i]t is completely unrealistic
to assume that individuals of each race will gravitate with mathematical exactitude to each
employer or union absent unlawful discrimination").
89. Croson, 109 S. Ct. at 729 (stating that "the interest in avoiding the bureaucratic
effort necessary to tailor remedial relief to those who truly have suffered the effects of
prior discrimination cannot justify a rigid line drawn on the basis of a suspect classification. '[W]hen we enter the realm of strict judicial scrutiny, there can be no doubt that
administrative convenience is not a shibboleth, the mere recitation of which dictates constitutionality' " (quoting Frontiers v. Richardson, 411 U.S. 677, 690 (1973) (plurality
opinion))).
90. The Court expressly stated that it agreed with Justice Powell's analysis that "the
guarantee of equal protection cannot mean one thing when applied to one individual and
something else when applied to a person of another color." Id. at 721 (quoting Bakke, 438
U.S. at 289-90).
91. 42 U.S.C. §§ 2 0 0 0e - 2 0 00e-17 (1986).
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national origin.9 2 Congress's objective in passing Title VII "was to
achieve equality of employment opportunities and remove barriers that
have operated in the past to favor an identifiable group of white employees over other employees." 9 3 The first major Supreme Court case inter94
preting Title VII was Griggs v. Duke Power Co.
Prior to July 2, 1965, the effective date of the Civil Rights Act of
1964, Duke Power Company openly discriminated against blacks in employment decisions. Although Duke Power hired blacks, it assigned all
black workers to the labor department, where the highest paying jobs
were less lucrative than the lowest paying jobs in all of the other departments. When Title VII became effective, Duke Power abandoned its
policy of restricting blacks to the labor department. In order to transfer
out of the labor department, however, employees either had to possess a
high school diploma or pass two professionally developed ability tests.
Because a higher percentage of whites had high school diplomas, and
because whites tended to score better on the tests, these requirements,
95
although facially neutral, adversely affected blacks as a group.
The disgruntled blacks challenged the new transfer requirements
under Title VII, contending that the requirements operated as "built-in
headwinds" 96 against them. 9 7 The Griggs Court agreed, and held that
Duke Power's educational requirements and testing practices disadvan98
taged blacks as a group.
With the Court's unanimous decision, the foundations for the disparate impact theory were laid, and the debate over the legality of raceconscious voluntary affirmative action plans was begun. On one hand,
the Court stated that "preference for any group, minority or majority, is
precisely ... what Congress proscribed." 99 But, on the other hand, the
Court stated:
The objective of Congress in the enactment of Title VII is plain
from the language of the statute. It was to achieve equality of
employment opportunities and remove barriers that have operated in the past to favor an identifiable group of white employUnder the Act, practices,
ees over other employees.
92. Id. at § 2000e-2(a)(l), (d).
93. Griggs v. Duke Power Co., 401 U.S. 424, 429-30 (1971).

94. Id.
95. Id. at 430 n.6; see also Belton, supra note 15, at 542.
96. Griggs, 401 U.S. at 432.
97. The issue for the Griggs Court was:
[W]hether an employer is prohibited by the Civil Rights Act of 1964, Title VII,

from requiring a high school education or passing of a standardized general intelligence test as a condition of employment in or transfer to jobs when (a) neither

standard is shown to be significantly related to successful job performance, (b)
both requirements operate to disqualify Negroes at a substantially higher rate
than white applicants, and (c) the jobs in question formerly had been filled only

by white employees as part of a longstanding practice of giving preference to
whites.

Id. at 425-26.
98. Griggs, 401 U.S. at 436. Today, this theory of discrimination is commonly referred
to as "disparate impact." See infra note 105.

99. Griggs, 401 U.S. at 431.
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procedures, or tests neutral on their face, and even neutral in
terms of intent, cannot be maintained if they operate to
"freeze" the status quo of prior discriminatory employment
practices. 0 0
Because Griggs prohibits both disparate impact and disparate treatment,
it plays an important role in the debate over whether antidiscrimination
0 2
laws protect individuals'01 or groups.1
There are three notable differences between the disparate treatment and disparate impact theories of discrimination. First, disparate
treatment is based on a statutory construction of Title VII,
§ 703(a)(1),' 0 1 while disparate impact is based on a construction of
§ 703(a)(2).' 0 4 Second, a plaintiff can prevail under disparate treatment
only if he or she proves that the defendant intended to discriminate
against him or her. Under disparate impact, the defendant's intent is
irrelevant. Instead, a plaintiff must show that a particular employment
practice results in injury to a group because of race, color, religion, sex,
or national origin, and that the practice is not related to business necessity. 1 0 5 Finally, disparate treatment is premised on the concept that individuals should be treated equally. It protects people on an individual
100. Id. at 429-30.
101. See, e.g., Reynolds, Individualism vs. Group Rights: The Legacy of Brown, 93 Yale L.J.
995 (1984).
102. Blumrosen, The Group Interest Concept, Employment Discrimination, and Legislative Intent: The Fallacy of Connecticut v. Teal, 20 HARV. J. ON LEGiS. 99 (1983).
103. 42 U.S.C. § 2000e-2(a)(l) (1986) provides:
It shall be an unlawful employment practice for an employer-(l) to fail or refuse
to hire or to discharge any individual, or otherwise to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges or
employment, because of such individual's race, color, religion, sex, or national
origin.
104. 42 U.S.C. § 2000e-2(a)(2) provides:
It shall be an unlawful employment practice for an employer to limit, segregate,
or classify his employees or applicants for employment in any way which would
deprive or tend to deprive any individual of employment opportunities or in any
way adversely affect his status as an employee, because of such individual's race,
color, religion, sex, or national origin.
105. The disparate treatment theory of discrimination is easily distinguished from disparate impact on the basis of intent. In order to impose liability under Title VII, the former requires an intent to discriminate on the basis of race or sex. The latter does not.
"Disparate treatment" such as is alleged in the present case is the most easily
understood type of discrimination. The employer simply treats some people less
favorably than others because of their race, color, religion, sex, or national origin.
Proof of discriminatory motive is critical, although it can in some situations be
inferred from the mere fact of differences in treatment. See, e.g., Arlington
Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252, 265-66. Undoubtedly disparate treatment was the most obvious evil Congress had in mind when it
enacted Title VII. See, e.g., I10 Cong. Rec. 13088 (1964) (remarks of Sen.
Humphrey) ("What the bill does ... is simply to make it an illegal practice to use
race as a factor in denying employment. It provides that men and women shall be
employed on the basis of their qualifications, not as Catholic citizens, not as Protestant citizens, not asJewish citizens, not as colored citizens, but as citizens of the
United States.").
Claims of disparate treatment may be distinguished from claims that stress
"disparate impact." The latter involves employment practices that are facially
neutral in their treatment of different groups but that in fact fall more harshly on
one group than another and cannot be justified by business necessity ....
Proof
of discriminatory motive, we have held, is not required under a disparate-impact
theory ....
Either theory may, of course, be applied to a particular set of facts.
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basis, and looks forward to a blirld society in which all persons, regard10 6
less of race or sex, compete equally for benefits and opportunities.
is designed to
Disparate impact, on the other hand, protects groups, and
10 7
eliminate the present effects of past discrimination.
F.

Title VII- The "Never" Response

The "never" response in Title VII cases was conceived in Griggs
when the Court stated that "[d]iscriminatory preference for any group
...is precisely . . .what Congress has proscribed."'

1 8

It was born in

McDonnell Douglas Corp. v. Green 109 when the Court employed the disparate treatment test to find the possibility that a black plaintiff had not
been discriminated against on the basis of race. It matured in McDonald
v. Santa Fe Trail Transporation Co. I10 when the Court held that Title VII
protected whites as well as blacks, and it died in United Steelworkers v.
Weber I " when the Court engaged in judicial legislation and interpreted
Title VII to permit overt discrimination against whites.
1.

McDonnell Douglas Corp. v. Green

McDonnell Douglas Corp. v. Green 112 differed from Griggs in that it did
not involve standardized tests that excluded capable blacks. In McDonnell, a black plaintiff sued his employer on grounds that he had been
denied re-employment due to his race and persistent involvement in the
civil rights movement. After analyzing the facts, the Court determined
that the plaintiff may have been rejected not because of race, but because of prior unlawful behavior and remanded the case for resolution
of this issue. 1 13 Thus, McDonnell Douglas may not have constructed
International Bhd. of Teamsters v. United States, 431 U.S. 324, 335-36 n.15 (1977).
Under the disparate impact theory of discrimination, employment practices and policies that have an adverse impact or effect on the employment opportunities of any group,
e.g., blacks and women, are unlawful under Title VII, unless they are job-related and mandated by business necessity. The Griggs Court stated that whenever "an employment practice which operates to exclude Negroes cannot be shown to be related to job performance,
the practice is prohibited" under Title VII. Griggs v. Duke Power Co., 401 U.S. 424, 431
(1971).
106. See Connecticut v. Teal, 457 U.S. 440 (1982) (illustrating the Court's struggle with
the individual/group problem).

107. The disparate treatment theory may be analogized to a footrace in which everyone
lines up at the starting line and then races for the finish, separated only by their competitive abilities rather than by immutable characteristics such as race or sex. Disparate impact, on the other hand, is concerned more with redressing past societal discrimination
against blacks and women as groups. Proponents argue that even if everyone is lined up
equally at the starting line, the race still is inherently unfair. Blacks and women remain
handicapped due to the ball and chain effects of societal discrimination. Thus, there is not
a true race if some of the competitors (blacks and women) must run with ankle weights
(societal discrimination) while others in the same race (whites, males, and white males) are
allowed to run free. Belton, supra note 15, at 541 n.38.
108. Griggs, 401 U.S. at 431.
109. 411 U.S. 792 (1973).
110. 427 U.S. 273 (1976).
111. 443 U.S. 193 (1979).
112. 411 U.S. 792 (1973).
113. Id. at 806.
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arbitrary barriers like those the Court had criticized in Griggs. Instead, it
may have merely denied an undeserving plaintiff employment, a decision supported by the Court. The Court based its decision on § 703
(a)(1), the disparate treatment provision, rather than the disparate impact theory advanced in Griggs. The concept of disparate treatment,
however, matured in McDonald v. Santa Fe Trail TransportationCo.. 114
2.

McDonald v. Santa Fe Trail

In McDonald, three individuals, two whites and a black, were
charged with misappropriating cans of antifreeze. The whites were
fired, but the black was retained. The whites sued under Title VII, only
to have their case dismissed by the district court. The Supreme Court,
however, reversed on grounds that Title VII prohibits all racial discrimination.' 15 Employing disparate treatment rather than disparate impact,
the Court held that Title VII protects whites as well as blacks-the
"never" response. ' 16
Currently, there are two competing theories of protection under Title VII-disparate impact and disparate treatment. The former protects
groups, the latter individuals. Unfortunately, employers face a dilemma
under both. They risk potential liability from minority groups, women's
groups, and minority women's groups under disparate impact if they do
not receive preferential treatment. Yet, they may be sued by whites,
males, or white male individuals under the disparate treatment theory if
preferential treatment is given to minority groups. Consequently, the
Court adopted a compromise position-the "sometimes" response.
114. 427 U.S. 273 (1976).
115. The Court stated that the "act prohibits all racial discrimination in employment
without exception for any group of particular employees." Id. at 283 (emphasis added).
116. Firefighters Local Union No. 1784 v. Stotts, 467 U.S. 561 (1984), however, is a
more recent example of the Court's "never" response under Title VII. In Stotts,
the issue
before the Court was whether the district court erred when it enjoined the City of Memphis from laying off black employees pursuant to the seniority principle of"last hired, first
fired." The city fire department previously had been sued for racial discrimination by a
class of black firefighters. To settle the suit, the city entered into a consent decree
designed to "remedy the hiring and promotion practices 'of the department with respect
to blacks.' " The decree, however, did not address layoffs.
Approximately one year later, due to "projected budget deficits," the city was forced
to layoff several employees. At the request of black employees, the district court enjoined
the city from adhering to the "last hired, first fired" principle insofar as it would decrease
the percentage of blacks already employed. The district court, relying on the Griggs disparate impact theory, held that the city could not adhere to the seniority principle of layoffs
because it would result in a discriminatory effect on black employees who had recently
been hired under the consent decree. Pursuant to the injunction, the city either (1) laid off
white employees with more seniority than black employees or (2) demoted them in rank.
The Supreme Court rejected the Griggs argument and invalidated the injunction under
§ 703(h) ofTitle VII which protects bona fide seniority systems if they do not intentionally
"discriminate because of race, color, religion, sex, or national origin." The Stotts
holding
can be interpreted to prohibit all preferential treatment ol the basis of race to nonvictims
of discrimination. It "never" allows discrimination on the basis of race in favor of any
individual who is not an "actual victim" of racial discrimination.
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Title VII - The "Sometimes" Response
1.

Private Employers

United Steelworkers v. Weber' 7 is representative of the era of civil
rights jurisprudence under Title VII during which the Court tried to
harmonize individual and group concerns. In Weber, a white employee
who had been passed over for an in-plant training program in favor of a
black with less seniority, initiated a class action reverse discrimination
suit under §§ 703(a) 1 18 and 703(d) 1 9 of Title VII.
Kaiser Aluminum, Weber's employer, and the United Steelworkers
of America, Weber's union, implemented a voluntary affirmative action
plan which included a dual seniority selection process. The plan allowed minority and female employees to attend craft training programs
before white males with more seniority. Kaiser implemented the plan
because it feared possible Title VII disparate impact actions due to the
120
underrepresentation of blacks in its workforce.
In Weber, the Court had to determine whether, in a collective bargaining agreement freely entered into by a private employer, a race-conscious employment 1 plan
with remedial purposes constituted legal
"affirmative action"' 1 or illegal "reverse discrimination."' 12 2 The district court and the Fifth Circuit invalidated the plan as reverse discrimination under §§ 703(a)(1) and (d).
The Supreme Court, however, reversed and reinstated the plan.
Justice Blackmun praised the wisdom of the court of appeals dissent,
which characterized the employer's predicament after Griggs and McDonald as walking a "high tightrope without a net beneath them."' 2 3 The
analogy recognized the employer's potential liability to minorities under
the disparate impact (group) theory if race-conscious plans were not implemented, as well as the potential liability to whites under disparate
treatment (individual) theory if race-conscious plans were adopted.
In holding that Title VII "does not condemn all private voluntary,
race-conscious affirmative action plans," 124 the Weber Court chose to invoke the "spirit" of Title VII and congressional emphasis on voluntary
117. 443 U.S. 193 (1979).
118.
119.

See supra notes 103-04 and accompanying text.
42 U.S.C. § 2000e-2(d) (1986) provides:

It shall be an unlawful employment practice for any employer, labor organization,
or joint labor-management committee controlling apprenticeship or other train-

ing or retraining, including on-the-job training programs to discriminate against
any individual because of his race, color, religion, sex, or national origin in admission to, or employment in, any program established to provide apprenticeship or
other training.

120. See Weber v. Kaiser Aluminum & Chem. Corp., 563 F.2d 216, 228-29 (5th Cir.
1977), rev d, 443 U.S. 193 (1979).
121. See Executive Order No. 11,246, 3 C.F.R. 169 (1974), reprinted in 42 U.S.C.
§ 2000e notes (1981).
122. See Weber, 563 F.2d at 218-21. For purposes of this article, "reverse discrimina-

tion" means discrimination based on race or sex which would be illegal if directed against
minorities and women, but legal if directed against whites and males.
123. l!'eber, 443 U.S. at 209-10 (1979) (Blackmun, J., concurring).
124. Id. at 208.
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compliance, rather than adhere to the statute's actual wording.' 2 5 Thus,
for all practical purposes, the Court announced that the very sin which
had been expressly prohibited by Title VII-racial discrimination-is
sometimes an appropriate policy for private employers. Accordingly,
the Court rejected both the "always" (color-conscious) response of
group protection 126 and the "never" (colorblind) response of individual
27
protection. 1
In Weber, the Court held that race could be considered when a plan
(1) is designed to "break down old patterns of racial segregation and
hierarchy;" (2) "does not unnecessarily trammel the interests of the
white employees;" (3) does not "create an absolute bar to the advancement of white employees;" and (4) is a temporary measure designed to
eliminate a manifest racial imbalance rather than maintain a racial balance. 128 In Weber, the Court did not address whether race-conscious affirmative action plans would violate Title VII if adopted by public
29
employers. 1
2.

Public Employers

In Johnson v. TransportationAgency,13 0 the Court addressed the question of whether a public employer could "always," "never," or "sometimes" adopt a voluntary race- or sex-conscious affirmative action plan
without violating Title VII. The Santa Clara Transportation Agency, a
public employer, voluntarily adopted an affirmative action plan for hiring and promoting minorities and women. The plan provided that the
agency could consider the sex or race of qualified applicants when making promotions to positions within traditionally segregated job categories. When petitioner Johnson, a white male, was passed over for a
promotion to the position of road dispatcher, a skilled crafts position, in
favor ofJoyce, a woman who had scored slightly lower in the job interview, he challenged the plan under Title VII, alleging that he had been
13 1
denied the promotion on the basis of sex.
The Court upheld the plan by concluding that it was voluntary, temporary, and implemented to eliminate a manifest imbalance (rather than
to maintain a balance) of qualified women in skilled craft positions, a
traditionally segregated job category. Thus, in Johnson the Court extended Weber to public employers sued under Title VII.
After Weber and Johnson, both private and public employers "sometimes" may adopt voluntarily race- or sex-conscious affirmative action
125. Id. at 201-08.
126. By employing restrictive guidelines in its analysis, in [Veber the Court indicated
that it would not accept all race-conscious forms of group protection at the expense of
individual rights. The Court, however, did not define the outer limits of permissible voluntary race-conscious plans.
127. If the Court in Weber had responded "never" to the fundamental policy question,
it would have upheld Brian Weber's reverse discrimination claim under § 703 (a)(1).
128. 443 U.S. at 208.
129. Id. at 200.
130. 480 U.S. 616 (1987).
131. Id. at 620 n.2.
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plans under Title VII. The plans, however, must (1) be designed to
break down old patterns of race- or sex-based segregation; (2) not unnecessarily trammel the interests of other employees by requiring their
discharge or creating an absolute bar to their advancement; and (3) be
temporary. 132 In Johnson the Court, however, did not have the opportunity to address whether race- or sex-conscious voluntary affirmative ac33
tion plans adopted by public entities would violate equal protection.1
III.
A.

ANALYSIS

IN LIGHT OF WEBER,

W'GANT, JOHNSON, AND CROSON

FactualPredicate

3 4
The "sometimes" response is prevalent in both equal protection'
3 5
It is a manifestation of the Court's deand Title VII jurisprudence.'
interests of individuals and groups.
the
competing
to
harmonize
sire
The standards of the "sometimes" response, however, are still
developing.
Regardless of whether the legitimacy of a public plan is scrutinized
under the equal protection clause, as in Wygant and Croson, or under Title VII, as in Weber and Johnson, the Court employs two criteria: First,
there must be a "legitimate factual predicate"' 136 for adopting the plan.
Second, the plan must be "narrowly tailored" to fit the specific goals of
the plan 137 so that it does not "unnecessarily trammel"' 3 8 the interests
39
of innocent third parties.'
In Wygant and Johnson, the Court applied different factual predicate
tests to the equal protection clause and Title VII. 140 The majority in
Johnson, for example, indicated that under Title VII, "societal discrimination" 14 1 alone is a legitimate factual predicate justifying a public vol-

132. Id. at 630; Weber, 443 U.S. at 208.
133. Johnson, 480 U.S. at 620 n.2.
134. E.g., Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986); Fullilove v. Klutznick,
448 U.S. 448 (1980); Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978); North
Carolina State Bd. of Educ. v. Swann, 402 U.S. 43 (1971).
135. E.g.,Johnson v. Transportation Agency, 480 U.S. 616 (1987); United Steelworkers
v. Weber, 443 U.S. 193 (1979).
136. Wygant, 476 U.S. at 278 n.5 (1986); seeJohnson, 480 U.S. at 637; Ledoux v. District
of Columbia, 820 F.2d 1293, 1302-04 (D.C. Cir. 1987), vacated, 841 F.2d 400 (D.C. Cir.
1988).
137. Johnson, 480 U.S. at 637-38; Wygant, 476 U.S. at 274.
138. Johnson, 480 U.S. at 637-38.
139. Id. at 637-38; Wygant, 476 U.S. at 279-84.
140. Compare Wygant, 476 U.S. at 277 (using terms such as "convincing evidence" and
"strong basis in evidence" of prior discrimination to describe the proper circumstances in
which a voluntary affirmative action plan would be justified) with Johnson, 480 U.S. at 631
(describing the proper factual predicate as one in which a " '[mianifest imbalance' that
reflect[s] underrepresentation of women [and minorities] in 'traditionally segregated job
categories' " (quoting W1eber, 443 U.S. at 199)).
141. Belton, supra note 1, at 122 n.46 ("'Societal discrimination' is a phrase used to
help explain, for example, the differences in the economic and educational status of blacks
and whites, the residential housing patterns based on race, the racially stratified job hierarchy in the work place, and the imbalance in positions of power of blacks ...." (quoting
Sedler. The Constitution and the Consequences of Social History of Racism, 40 ARK. L. REV. 677-87
(1987)).
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untary affirmative action plan.14 2 The public employer did not have to
show a history of discriminatory practices 143 or even an "arguable violation"' 14 4 to promote qualified women to skilled craft positions. Rather,
it merely had to demonstrate a "manifest imbalance" in a traditionally
segregated job category.' 4 5 The evidence did not need to support a
14 6
prima facie case of intentional discrimination.
Wygant, however, consistent with strict scrutiny under the equal protection clause, 14 7 suggested that a much higher standard of proof is required under the Constitution.' 4 8 The plurality opinion emphasized
societal discrimination, without more, is not a legitimate factual predicate for race-based state action.' 4 9 Rather, "convincing evidence that
remedial action is warranted" or "sufficient evidence to justify the conclusion that there has been prior discrimination" by the governmental
unit involved is required. 150 Thus, after Wygant and Johnson, lower
courts were forced to employ a different analysis for affirmative action
plans challenged under equal protection and Title VII.151
On January 23, 1989, however, the Court decided Croson, in which
the majority implicitly rejected both Wygant's "strong basis" and Justice
O'Connor's "firm basis"1 52 factual predicate standard. 15 3 The firm ba142. CompareJohnson, 480 U.S. at 630-33; Hammon v. Barry, 826 F.2d 73, 81 (D.C. Cir.
1987); Higgins v. City of Vallejo, 823 F.2d 351, 356 (9th Cir. 1987), cert. denied, 109 S. Ct.
1310 (1989) with Wygant, 476 U.S. at 276 (concluding that "[s]ocietal discrimination, without more, is too amorphous a basis for imposing a racially classified remedy"). But see
.Johnson, 480 U.S. at 652 (O'Connor, J., concurring) (advocating use of the same analysis
under both equal protection and Title VII).
143. Johnson, 480 U.S. at 627-30. But see id. at 649-53 (O'Connor, J., concurring) (indicating that before public employers implement an affirmative action plan they must have a
"firm basis for believing that remedial action was required").
144. Id. at 630.
145. Id. at 633 n.10.
146. Id. at 632. But see id.at 649 (O'Connor, J., concurring) (stating that "[tihe employer must have had a firm basis for believing that remedial action was required. An
employer would have such a firm basis if it can point to a statistical disparity sufficient to
support a prima facie claim").
147. Under the fourteenth amendment, any racial distinction is inherently suspect and
receives strict judicial scrutiny. The level of scrutiny does not change merely because the
challenged classification operates against whites and in favor of blacks. "Any preference
based on racial or ethnic criteria must necessarily receive a most searching examination to
make sure that it does not conflict with constitutional guarantees." Wygant, 476 U.S. at 273
(quoting Fullilove v. Klutznick, 448 U.S. 448, 491 (1980)).
148. Id. at 274; accord Johnson, 480 U.S. at 627 n.6.
149. Wygant, 476 U.S. at 276 (emphasizing that "[s]ocietal discrimination, without
more, is too amorphous a basis for imposing a racially classified remedy" under the
Constitution).
150. Id. at 277.
151. Michigan Road Builders Ass'n v. Milliken, 834 F.2d 583, 585 n.3 (6th Cir. 1987),
aff'd, 109 S. Ct. 1333 (1989); Hammon v. Barry, 826 F.2d 73, 84-88 (D.C. Cir. 1987) (Silberman, J., concurring); Higgins v. City of Vallejo, 823 F.2d 351, 356-60 (9th Cir. 1987),
cert. denied, 109 S. Ct. 1310 (1989); Ledoux v. District of Columbia, 820 F.2d 1293, 1304-06
(D.C. Cir. 1987), vacated, 841 F.2d 400 (D.C. Cir. 1988); Britton v. South Bend Community
School Corp., 819 F.2d 766, 779 n.2 (7th Cir. 1987).
152. Justice O'Connor's "firm basis" test requires a statistical disparity between the
percentage of qualified minorities given the benefit and the percentage of qualified minorities in the relevant market "sufficient to support a prima facie Title VII pattern or practice
claim" by minorities. [Vygant, 476 U.S. at 292 (O'Connor, J., concurring in part and in
judgment); see Croson, 109 S. Ct. at 725. The Croson majority purportedly adhered to Ily-
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sis standard, introduced in Justice O'Connor's Wygant concurrence, required a "strong basis in evidence for [the] conclusion that remedial
action was necessary." 154 For example, a gross statistical disparity alone
could, under the proper circumstances, constitute the firm basis supporting affirmative action. 15 5 But, "[w]hen special qualifications are required to fill particular jobs, comparisons to the general population
(rather than to a smaller group of individuals who possess the necessary
qualifications) may have little probative value."' 15 6 In Croson the Court,
however, by holding that past societal discrimination alone cannot serve
as an adequate factual predicate for affirmative action plans based on
race, adopted a more rigid standard.15 7 The lower courts now must decide whether this equal protection holding governs Title VII cases.' 58
B.

Narrowly Tailored

Prior to Croson,15 9 a public employer satisfied the legitimate factual
predicate by demonstrating either a manifest imbalance in a traditionally
segregated job category under Title VII 160 or by presenting credible evidence of prior discrimination by a public entity under the equal protection clause. 16 1 In addition, the employer must show that the plan did
not "unnecessarily trammel the interests of (innocent) white employees."

16 2

In other words, the plan must be "narrowly tailored,"' 16 3 and

its impact on innocent third parties not unduly burdensome. Fortunately, the current "narrowly tailored" test is identical under the Constitution and Title VII;164 both ask whether a less restrictive means could
gant's "convincing evidence" of prior discrimination factual predicate. Croson, 109 S.Ct. at
730. But see id. at 754 n.12 (Marshall, J., dissenting). It is consistent with Washington v.
Davis, 426 U.S. 229 (1976), which does not allow disparate impact claims under the fourteenth amendment. Id. at 239 (stating that the "central purpose of the equal protection
clause of the fourteenth amendment is the prevention of official conduct discriminating on
the basis of race").
153. Croson, 109 S. Ct. at 754 n.12 (Marshall, J., dissenting).
154. Id. (quoting l'ygant, 476 U.S. at 277).
155. Id. at 725.
156. Id. (quoting Hazelwood School Dist. v. United States, 433 U.S. 299, 307-08
(1977)).
157. As Justice Marshall points out, Croson rejects the H'ygant standard, which equates a
prima facie pattern and practice violation of Title VII as equivalent to a prima facie violation of equal protection. Id. at 754 n.12 (Marshall,J., dissenting).
158. Although in Croson the Court hinted strongly that its answer was yes, the question
remains whether societal discrimination alone is a legitimate factual predicate under Title
VII.
159. After Croson, the standard under equal protection is closer to the Washington v.
Davis intentional standard. See Croson, 109 S.Ct. at 754 n.12 (Marshall, J., dissenting).
160. Weber, 443 U.S. at 208;Johnson, 480 U.S. at 631.
161. Wlygant, 476 U.S. at 277.
162. Johnson, 480 U.S. at 637; IWeber, 443 U.S. at 208.
163. IVygant, 476 U.S. 280 n.6 (explaining that "the term [narrowly tailored] may be
used to require consideration whether lawful alternative[s] and less restrictive means could
have been used").
164. Ledoux v. District of Columbia, 820 F.2d 1293, 1301 (D.C. Cir. 1987) (stating that
"[c]onceptually, there appears to be no reason why... [this test] should differ depending
on whether the plan is analyzed under Title VII or the Constitution"), vacated, 841 F.2d
400 (D.C. Cir. 1988). In Croson, the Court did not discuss "narrowly tailored" under Title
VII.
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439

have been employed.
In Wygant and Johnson, the Court distinguished layoffs from hiring
goals. 16 5 Both cases indicated that preferential layoffs based on race or
sex were unduly burdensome on innocent individuals. Plans employing
discriminatory layoffs were not "narrowly tailored" under equal protection 166 or Title VII. ' 6 7 Race- or sex-based hiring and promotions, how-

ever, are considered to be narrowly tailored under both equal
goals impose only a "difprotection 168 and Title VII, 16 9 because hiring
70
fuse burden" upon innocent third parties. 1
In its analysis of whether preferential promotions unnecessarily
trampled on the rights of innocent third parties, in Johnson the Court
examined several factors, 17 1 such as (1) whether the promoted employee was "qualified" for the promotion; 172 (2) whether the plan created goals 173 or quotas;' 74 (3) whether the promotion uprooted
legitimate expectations; '5 and (4) whether the plan intended to attain
rather than maintain a balanced work force. 176 Because the promotion
to a skilled crafts position was given to a qualified (albeit less qualified)
recipient; did not cause the innocent victim to lose his job, suffer a decrease in salary, seniority, or cause him to become ineligible for future
promotions; was intended to attain the goals of the remedial plan rather
than maintain a balanced workforce by quotas; and did not uproot any
of the innocent male victim's "legitimate firmly rooted expectation[s],"' 17 7 the Court upheld the plan. 178 After Johnson, lower courts
held that preferential promotions were even less intrusive than hiring
goals.' 79 Croson, however, with its more stringent standard, indicates
0
that the Court would reject this analysis under equal protection. 18
Although Croson brings the Court's historical circle of post-Brown
165.
166.
167.
168.
169.

1l1vgant, 476 U.S. at 283-84; see Johnson, 480 U.S. at 638.
R'ygant, 476 U.S. at 283-84.
See Johnson, 480 U.S. at 637-38.
See Iygant, 476 U.S. at 283-84.
Johnson, 480 U.S. 639-40.

170. Ivygant, 476 U.S. at 283.
171. Johnson, 480 U.S. at 637-40.
172. Id. at 638.
173. Id. at 639. Although in the real world the operational distinction between goals
and quotas may be insignificant, the theoretical difference applied in legal analysis of affirmative action plans is significant. Goals are merely "statement[s] of aspiration" that do
not have to be met. Id. at 654 (O'Connor, J., concurring).
174. The plan in this case cautioned that goals should not be construed as quotas that
must be met. Id. at 654 (O'Connor, J.,concurring).
175. Id. at 638.
176. Id. at 639.
177. Id. at 638.
178. Id. at 642.
179. E.g., Higgins v. City of Vallejo, 823 F.2d 351, 359-60 (9th Cir. 1987), cert. denied,
109 S.Ct. 1310 (1989).
180. After Croson, hiring goals and promotions based solely on race are not narrowly
tailored. See Croson, 109 S.Ct. at 729 (declaring that "[u]nder Richmond's scheme, a successful black, Hispanic, or Oriental entrepreneur .. .enjoys an absolute preference over
other citizens based solely on their race. We think it obvious that such a program is not
narrowly tailored to remedy the effects of prior discrimination").
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equal protection analysis closer to the "never" response, there are still
several alternatives to be considered. First, the Court should expressly
overrule Weber and Johnson, and unequivocally adopt the Croson strict
scrutiny factual predicate standard for both Title VII and equal protection cases. In addition, Congress should consider amending Title VII to
permit discriminating on the basis of race and sex in favor of minorities
and women,' 8 ' enacting an "Affirmative Action Relief Act," 182 or
both. 183
IV.
A.

ALTERNATIVES

Overrule Weber and Johnson

The Supreme Court should overrule Weber 184 and Johnson. 18 5
Members of Congress could not have drafted a clearer prohibition
against any type of discrimination based on race or sex than when they
drafted §§ 703(a), (d), and (j) of Title VII. 18 6 The provisions proscribe
discrimination against any individual; classification of employees in a
manner that would deprive or tend to deprive "any individual from employment opportunities or in any way adversely affect his status as an
employee"; and mandatory "preferential treatment to any individual or
to any group because of race . . . or imbalance which may exist." 18 7
Whether analyzed alone or in conjunction with its legislative history, the
181. Congress has authority under § 5 of the fourteenth amendment to amend Title
VII to permit discrimination on the basis of race and sex in favor of minorities and women.
See Croson, 109 S. Ct. at 719.
182. But see N. ESKRIDGE & P. FRICKEY, CASES AND MATERIALS ON LEGISLATION STATUTES
AND THE CREATION OF PUBLIC POLICY

831 (1988) [hereinafter

"LEGISLATION"]

(the

LEGIS-

authors do not recommend this option).
183. 1 do not advocate either option.
184. ChiefJustice Rehnquist and Justices White and Scalia have expressed a desire to
overrule lVeber. Johnson, 480 U.S. at 657 (White, J., dissenting); id. at 669-75 (Scalia, J.,
dissenting); Weber, 443 U.S. at 219 (Rehnquist, C.J., dissenting). Their understanding of
Weber is that the employment plan at issue did not violate Title VII because "it was
designed to remedy intentional and systematic exclusion of blacks by the employer and the
unions from certain job categories." Johnson, 480 U.S. at 457. After Johnson, however, the
phrase at issue in W1eber, "traditionally segregated jobs," is interpreted to mean nothing
more than "a manifest imbalance between one identifiable group and another in an employer's labor force." Id. at 657. According to the Justices, this interpretation is a perversion of Title VII. Id.
185. Johnson should be overruled on the same grounds as Wleber.
186. 42 U.S.C. § 2000e-2(j) (1976) provides:
Nothing contained in this subchapter shall be interpreted to require any employer, employment agency, labor organization, orjoint labor-management committee subject to this subchapter to grant preferential treatment to any individual
or to any group because of the race, color, religion, sex, or national origin of such
individual or group on account of an imbalance which may exist with respect to
the total number or percentage of persons of any race color, religion, sex, or
national origin employed by any employer, referred or classified for employment
by an employment agency or labor organization, admitted to membership or classified by any labor organization, or admitted to or employed in, any apprenticeship or other training program, in comparison with the total number or
percentage of persons of such race, color, religion, sex, or national origin in any
community, State, section, or other area, or in the available work force in any
community, State, section, or other area.
187. See supra notes 103-04, 119, 186 and accompanying text.
LATION
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words and spirit of Title VII are clear. 188 Discrimination based on race
or sex, whether employed for or against minorities, is illegal.
The Supreme Court in Weber had neither the duty nor the authority
to legislate judicially and to ignore the plain words and legislative history of the statute.1 89 In a single stroke, the Court effectively rewrote
Title VII and violated the separation of powers doctrine. 190 Although
the result may have been desirable, the method was intellectually dishonest. Judge Benjamin Cardozo warned about this type of judicial activism when he wrote:
The judge, even when he is free, is still not wholly free. He is
not to innovate at pleasure. He is not a knight-errant, roaming
at will in pursuit of his own ideal of beauty or of goodness. He
is to draw his inspiration from consecrated principles. He is
not to yield to spasmodic sentiment, to value and unregulated
benevolence. He is to exercise a discretion informed by tradition, methodized by analogy, disciplined by system, and
subordinated to the "primordial necessity of order in the social
life." Wide enough in all conscience is the field of discretion
that remains. 19 1
Weber served as express precedent for Johnson, Wygant, and
Croson. 1 92 Rather than continuing to sanction the race- and sex-based
policy of robbing Peter to pay Paul (and Paula),' 9 3 the Court should
gracefully and immediately acknowledge its mistake. Three Justices in
Johnson openly advocated overruling Weber. 194 Two other Justices have
188. But see Connecticut v. Teal, 457 U.S. 440 (1982) (majority and dissent debate
whether the disparate impact theory under § 703(a)(2) of Title VII protects groups or
individuals).
189. Weber, 443 U.S. at 228-29 n.9 (Rehnquist, J., dissenting):
If the words are plain, they give meaning to the act, and it is neither the duty nor
the privilege of the courts to enter speculative fields in search of a different meaning. ". . . [W]hen words are free from doubt they must be taken as the final
expression of the legislative intent, and are not to be added to or subtracted from
by considerations drawn ... from any extraneous source." (quoting Caminetti v.
United States, 242 U.S. 470, 490 (1917)).
190. The Weber dissent, 443 U.S. at 216 (Burger, C.J., dissenting), states:
The Court reaches a result I would be inclined to vote for were I a Member of
Congress considering a proposed amendment of Title VII. I cannot join the
Court's judgment, however, because it is contrary to the explicit language of the
statute and arrived at by means wholly incompatible with long-established principles of separation of powers. Under the guise of statutory "construction," the
Court effectively rewrites Title VII to achieve what it regards as a desirable result.
It "amends" the statute to do precisely what both its sponsors and its opponents
agreed the statute was not intended to do.
See also Johnson, 480 U.S. at 644 (Stevens, J., concurring) (stating that "the only problem
for me is whether to adhere to an authoritative construction of the Act that is at odds with
my understanding of actual intent of the authors of the legislation"); id. at 670 (Scalia, J.,
dissenting) (indicating that "[i]t is well to keep in mind just how thoroughly Veber rewrote
the statute it purported to construe").
191. Weber, 443 U.S. at 218-19 (Burger, C.J., dissenting) (quoting B. CARDOZO, THE
NATURE OF THE JUDICIAL PROCESS 141 (1921)).
192.
Veber and Johnson were decided under Title VII; Wlygant and Croson under the
Constitution.
193. Franks v. Bowman Transp. Co., 424 U.S. 747, 781 (1976) (Burger, C.J.,
dissenting).
194. See supra note 184.
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indicated a willingness to overrule Weber but for stare decisis. 19 5
Overruling Weber would tackle the discrimination problem head-on.
Admitting that Weber was a good idea that made bad law would open the
door to a new national policy that recognizes that distinctions based
96
solely on race or sex are wrong and undesirable. 1
The argument that Weber must be followed due to stare decisis, even if
it contains an erroneous interpretation of Title VII, sidesteps the issue
of whether the result was correct. Stare decisis is generally a wise policy. 19 7 But, it is just that, a policy, not a strict rule of law.' 9 8 As stated
in Monell v. New York City Department of Social Services: "Although .

.

. stare

decisis has more force in statutory analysis than in constitutional adjudication because, in the former situation, Congress can correct our mistakes through legislation, we have never applied stare decisis mechanically
to prohibit overruling our earlier decisions determining the meaning of
statutes." 1

99

In fact, the Court has on numerous occasions overruled

one of its prior decisions, even though the correction might have been
made legislatively.2 0 0 The Court often "bows to the lessons of experience and the force of better reasoning, recognizing that the process of
trial and error, so fruitful in the physical sciences, is appropriate." 20 '
The majority in Johnson stated that congressional silence following
the widely publicized Weber decision could be interpreted as acquiescence. If Congress had been displeased with the Court's construction of
Title VII, it could have amended the statute to expressly prohibit dis20 2
crimination against whites.
195. See Johnson, 480 U.S. at 644 (Stevens, J., concurring) (insisting that "Bakke and
Weber have been decided and are now an important part of the fabric of our law"); id. at
648 (O'Connor, J., concurring) (asserting that "[i]f the Court is faithful to ... [s]tare
decisis we must address once again the propriety of an affirmative action plan . . . in light
of our precedents").
196. Wygant, 476 U.S. at 273.
197. Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 (1932) (Brandeis, J.,
dissenting).
198. Helvering v. Hallock, 309 U.S. 106, 119 (1940).
199. Monell v. New York City Dep't of Social Services, 436 U.S. 658, 695 (1978) (citations omitted).
200. See, e.g., Burnet, 285 U.S. at 406 n.l (1932), which states:
This Court has, in matters deemed important, occasionally overruled its earlier
decisions although correction might have been secured by legislation. See Chicago & Eastern Illinois R. Co. v. Industrial Commission of Illinois, 284 U.S. 296,
overruling Erie R. Co. v. Collins, 253 U.S. 77, and Erie R. Co. v. Szary, 253 U.S.
86; Gleason v. Seaboard Air Line Ry. Co., 278 U.S. 349, 357, in part overruling
Friedlander v. Texas & Pacific Ry. Co., 130 U.S. 416; Lee v. Chesapeake & Ohio
Ry. Co., 260 U.S. 653, 659, overruling Ex parte Wisner, 203 U.S. 449; and qualifying In re Moore, 209 U.S. 490; Boston Store v. American Graphophone Co.,
246 U.S. 8, 25, and Motion Picture Co. v. Universal Film Mfg. Co., 243 U.S. 502,
518, overruling Henry v. A. B. Dick Co., 224 U.S. 1; Rosen v. United States, 245
U.S. 467, 470, overruling United States v. Ried, 12 How. 361 (Compare Green v.
United States 245 U.S. 559, 561).
Id.
201. Burnet, 285 U.S. at 407-08 (footnotes omitted).
202. As an example, Justice Brennan cited General Electric Co. v. Gilbert, 429 U.S. 125
(1976). In Gilbert, the Court had concluded that an employer's insurance plan which excluded pregnancy-related benefits was nondiscriminatory. Congress expressed its displeasure with Gilbert by passing the Pregnancy Discrimination Act of 1978, 42 U.S.C.
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The Court itself, however, has cautioned against relying solely on
congressional silence as a signal for adopting a controlling rule of
law. 20 3 Furthermore, the Court occasionally has altered its initial construction of a statute when Congress refused to act. 20 4 For example, in
Monroe v. Pape,205 the Court held that § 1983206 did not reach municipalities. Although Congress remained silent for seventeen years, the
Court overruled Monroe in Monell v. New York City Department of Social Services. 20 7 Thus, Congress's post- Weber silence should not be interpreted as
approval of the Court's decisions.
Justice Scalia has advanced several persuasive reasons for overruling Weber. 20 8 These reasons apply equally to Johnson. First, the Court
traditionally has adhered less rigidly to the doctrine of stare decisis when
interpreting civil rights statutes. 20 9 For example, stare decisis did not prevent the Court from overruling Plessy. Second, inherent in the stare decisis
doctrine is the notion that the public interest lies in stability and the
orderly development of the law. 2 10 Weber was a radical departure from
Title VII precedents. 2 1 1 McDonald, for example, intended "to eliminate
all practices which operate to disadvantage the employment opportunities of any group." ' 21 2 Even Griggs2 1 3 stated that: "Congress has not

commanded that the less qualified be preferred over the better qualified
simply because of minority origins. Far from disparaging job qualifications as such, Congress has made such qualifications the controlling factor, so that race, . . . and sex become irrelevant." ' 21 4 Currently,
however, race and sex not only are relevant under Title VII, but after
Weber and Johnson, "the failure to engage in reverse discrimination is
2t 5
economic folly, and arguably a breach of duty."
§ 2000e(k) (1978), and amending Title VII "to prohibit sex discrimination on the basis of
pregnancy."

Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669 (1983).

203. Boys Markets, Inc. v. Retail Clerk's Union, Local 770, 398 U.S. 235, 241 (1970)
(cautioning "that '[iut is at best treacherous to find in congressional silence alone the adoption of a controlling rule of law' " (quoting Girouard v. United States, 328 U.S. 61, 69
(1946)); Boys Market, 398 U.S. at 255 (Stewart, J., concurring) (observing that "[w]isdom
too often never comes, and so one ought not to reject it merely because it comes late"
(quoting Henslee v. Union Planters Bank, 335 U.S. 595, 600 (1949) (Frankfurter, J.,
dissenting))).
204. See, e.g., Monell v. New York City Dep't of Social Services, 436 U.S. 658 (1978).
Even though Congress had been urged and had failed to overrule the Court's interpretation of 42 U.S.C. § 1983 in Monroe v. Pape, 365 U.S. 167 (1961), which precluded municipalities from coverage under the statute, the Court overruled Monroe in Monell.
205. 365 U.S. 167 (1961).
206. 42 U.S.C. § 1983 (1982) is a federal civil rights statute that allows private citizens
to sue for the deprivation of a federal right caused by a state representative acting under
color of authority law.
207. 436 U.S. 658 (1978).
208. Johnson, 480 U.S. at 669-77 (Scalia, J., dissenting).
209. Id. at 672-73.
210. See id. at 644 (Stevens, J., concurring).
211. Id.
212. Id. at 643 (citing McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 280
(1976)).
213. See supra notes 94-107 and accompanying text.
214. Gnggs, 401 U.S. at 436.
215. Johnson, 480 U.S. at 676 (Scalia, J., dissenting).
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By focusing on Congress's decision to emphasize the word "require" in § 703(j), rather than the phrase "require or permit," the Weber
Court misinterpreted the statute's intent. The Court thought that
"Congress chose not to forbid all voluntary race conscious affirmative
action,"' 2 16 and interpreted Title VII to permit voluntary race- or sex2 17
conscious discrimination against whites and males.
The intellectual dishonesty underlying the Weber holding manifests
itself in equivocation and semantics. The Court, in effect, called a horse
a cow. It substituted the words "affirmative action" for "discrimination"
to circumvent §§ 703(a) and (d). These provisions expressly prohibit
discrimination against any individual on account of race or sex. The
Court's interpretation of § 703(j) was not only "outlandish" in the light
of §§ 703(a) and (d), but was contradicted by Title VII's legislative history. 21 8 For all practical purposes, the Court drafted legislation, an Ar2 19
ticle I function.
Weber is also inconsistent with Griggs. The Griggs Court held that
"discriminatory preference for any group, minority or majority, is precisely . . . what Congress has proscribed [in Title VII]. ' ' 220 Johnson
22 l
should be overruled for the same reasons Weber should be overruled.
At a minimum, the Court should expressly adopt and apply a single affirmative action analysis to both Title VII and the Constitution.
B.

Expressly Adopt a Uniform Analysis for Challenges of Equal Protection and
Title VII

Using separate factual predicate standards under the Constitution
and Title VII is confusing. It is incredible to think that a single fact
pattern could yield different legal results depending on whether a plaintiff sued under the Constitution or Title VII. 2 22 In Johnson, for example,
had the plaintiff sought relief under the equal protection clause rather
than under Title VII, the Court would have decided the case differently. 22 3 The same voluntary affirmative action plan that survived scru-

tiny under Title VII would have failed the more stringent factual
216. Weber, 443 U.S. at 206.
217. The problem with this construct is that it does not eliminate all race- or sex-based
discrimination, the articulated goal of the Civil Rights Act of 1964; it merely turns Title
VII into "a two-edged sword that must demean one [race or sex] in order to prefer another." Id. at 254 (Rehnquist, J., dissenting).
218. Weber, 443 U.S. at 226-30; id. at 230-55 (Rehnquist, J., dissenting).
219. U.S. CONST. art. I.
220. Griggs, 401 U.S. at 431. Griggs is capable of being read as consistent with the Title
VII drafters' intention to eliminate all race- and sex-based discrimination. It should not be
overruled.
22 1. On the other hand, Congress may desire to amend Title VII to be consistent with
the Weber holding.
222. Johnson, 480 U.S. at 632 (stating that "[w]e do not regard as identical the constraints of Title VII and the federal Constitution on voluntarily adopted affirmative action
plans"); see also Ledoux v. District of Columbia, 820 F.2d 1293, 1306-07 (D.C. Cir. 1987),
vacated, 841 F.2d 400 (D.C. Cir. 1988) (holding that appellants did not demonstrate that
the affirmative action plan was invalid under Title VII, yet remanding to determine
whether the plan satisfied the requirements under the Constitution).
223. See City of Richmond v.J.A. Croson Co., 109 S. Ct. 706 (1989).
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predicate standard employed under the equal protection clause. The
better qualified candidate would have received the promotion based on
merit, regardless of sex.
In order to provide the public with an orderly development of the
law, the Court should immediately adopt a uniform factual predicate
analysis. 224 Public employers and the general public should not be kept
guessing. They should know at the outset whether a plan will be struck
down or upheld under the Constitution and Title VII. Moreover, plaintiffs should not have to waste time and expense guessing whether to
litigate under equal protection, Title VII, or both.
The question then becomes: Which legitimate factual predicate
standard should the Court adopt? Should it adopt the lenient Johnson
standard, the more stringent Wygant standard, or some other factual
predicate standard?
Croson, an equal protection case, suggests that if the Court were to
adopt a uniform analysis, a modification of the Wygant standard could be
used. 2 25 To achieve the goal of an equal opportunity society, however,
the Court should adopt the more stringent Croson standard, which does
not permit affirmative action plans based solely on past societal discrimination. Croson tips the balance of competing concerns in favor of the
individual, thus reflecting our nation's desire to eradicate invidious discrimination against all individuals.
In Wygant and Johnson, Justice O'Connor cautioned against requiring public employers to admit prior illegal discrimination. 2 26 She was
concerned that such requirements would seriously undermine the value
of voluntary compliance. Justice O'Connor's warning is valid only if discrimination on the basis of race or sex is an acceptable means to achieve
equality.

22 7

The Court's message in Croson announced that our society is not
going to tolerate a resurrection of the Plessy "separate but equal" doc2 28
trine. Our national goal is "equal opportunity for all our citizens."
The Court affirmed Wygant's rejection of the "manifest imbalance" fac224. Four members of theJohnson Court suggested that a uniform approach be used to
analyze claims brought under the Constitution and Title VII. Johnson, 480 U.S. at 652
(O'Connor, J., concurring); see id. at 664 (Scalia, J., dissenting).
225. Croson, 109 S. Ct. at 754 n. 12 (Marshall,J., dissenting). The Court rejected justice
O'Connor's "firm basis" approach articulated in Ilygant, 476 U.S. at 292, and Johnson, 480
U.S. at 650-5 1. AlthoughJustice O'Connor stated inJohnson, brought under Title VII, that
she could "see little justification for the adoption of different standards for affirmative
action under Title VII and the elqual [p]rotection [cllause," a plausible argument can be
made that the Court still has separate factual predicate standards under Title VII and the
Constitution. Croson, 109 S. Ct. at 724 (commenting that "[t]here is nothing approaching a
prima facie case of a constitutional or statutory violation").
226. Wl'ganl, 476 U.S. at 289-90 (O'Connor, J., concurring in part and concurring in
judgment); Johnson. 480 U.S. at 651-53 (O'Connor, J., concurring).
227. 1 vehemently disagree in principle with the proposition that "[i]n order to get
beyond racism, we must first take account of race." Bakke, 438 U.S. at 407 (BlackmunJ.,
dissenting).
228. Croson, 109 S. Ct. at 730 (Stevens,J., concurring in part and injudgment) (emphasis added).
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tual predicate standard under equal protection. The manifest imbalance
factual predicate standard undermines the "core purpose of the fourteenth amendment which is to do away with all governmentally imposed
discrimination based on race."'22 9 This less stringent factual predicate
standard sanctions the samesin of overt racism that Justice Harlan found
2 30
abhorrent in Plessy.
Equality does not exist, nor can it be achieved, when equal protection under the law is applied unequally. The degree of equality an individual is afforded should not depend on the fortuitous circumstance of
one's race or sex. 23 1 Prohibiting preferential treatment on the basis of
race or sex should be as fundamental as "two wrongs do not make a
right."'2 3 2 Voluntary public affirmative action plans that call for race- or
sex-based promotions, admissions, or hiring, should be stricken from
the "narrowly tailored" list. 2 3 3 The Court's pre-Croson logic supporting
preferential promotions and hiring goals was not convincing. It beckoned to a dangerous new era of "separate but equal." '2 34 Lower courts
229. Wygant, 476 U.S. at 277 (quoting Palmore v. Sidoti, 466 U.S. 429, 432 (1984)).
230. Croson also rejects Justice O'Connor's "firm basis" standard. Wygant, 476 U.S. at
292 (O'Connor, J., concurring in part and concurring in judgment); Johnson, 480 U.S. at
652 (O'Connor,J., concurring). Under her approach, prior to adopting a voluntary plan, a
public employer must have a firm basis for determining that affirmative action is warranted. Under the proper circumstances, a statistical imbalance is sufficient to establish a
Title VII pattern or practice prima facie case, Note, Standards of Proof in Section 274B of the
Immigration Reform and Control Act of 1986, 41 VAND. L. REV. 1323, 1343 (1988) (noting that
"[tihe phrase 'pattern or practice' has been construed by the courts as encompassing activities that are 'repeated, routine, or of a generalized nature' "), would satisfy the firm basis
under both Title VII,Johnson, 480 U.S. at 650-51, or equal protection. iygant, 476 U.S. at
292 (O'Connor, J., concurring in part and in judgment).
231. In Croson, the Court adopted Justice Powell's view in Bakke that "the guarantee of
equal protection cannot mean one thing when applied to one individual and something
else when applied to a person of another color." Croson, 109 S. Ct. at 721 (quoting Bakke,
438 U.S. at 289-90).
232. Weber, 443 U.S. at 228 n.10 (Rehnquist, J., dissenting). In Croson, the Court recognized this truth when it stated:
To accept Richmond's claim that past societal discrimination alone can serve as
the basis for rigid racial preferences would be to open the door to competing
claims for "remedial relief" for every disadvantaged group. The dream of a Nation of equal citizens in a society where race is irrelevant to personal opportunity
and achievement would be lost in a mosaic of shifting preferences based on inherently unmeasurable claims of past wrongs.
109 S.Ct. at 727. But see id. at 740 (MarshallJ., dissenting) (stating that "today's decision
marks a deliberate and giant step backward in this Court's affirmative action
jurisprudence").
233. Although the Croson opinion comes close, it falls short in this regard. An excellent
articulation of the applicable reasoning is found in Justice Stewart's dissent in Minnick v.
California Dep't of Corrections, 452 U.S. 105, 128 (1981):
So far as the Constitution goes, a private person may engage in any racial
discrimination he wants . . .but under the [e]qual [p]rotection [c]lause of the
[flourteenth [a]mendment a sovereign State may never do so. And it is wholly
irrelevant whether the State gives a "plus" or "minus" value to a person's race
whether the discrimination occurs in a decision to hire or fire or promote, or
whether the discrimination is called "affirmative action" or by some less euphemistic term.
234. Although the Court's sanction of overt discrimination on the basis of race (Weber)
or sex Clohnson) is based on a benevolent desire to realize a fully integrated society, the
legal principle underlying the analysis is no different than that used in the Plessv majority.
When the dust settles, all that remains is "outcome determinative" constitutional law
rather than sound legal analysis. "Separate but equal" legal doctrines are the same legal
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were sensitized to this issue. 23 5
In principle, it does not matter whether discrimination occurs in the
form of a hiring quota, promotion, job offer, or admissions seat; or
whether the lost benefit comes in the form of a layoff, decrease in salary,
or disregard of seniority. Race or sex may, in theory, be "but one of
23 6
numerous factors," but in reality, it often is the dispositive factor.
The illegality of an act should not change merely because the outcome is
supposedly beneficial. All persons in our society have "legitimate firmly
rooted expectations- 23 7 to be treated equally by government. A government that bases decisions on immutable characteristics breeds
contempt.
Although Wygant held that layoffs were not sufficiently narrowly tailored, the Court hinted that hiring goals would be. 23 8 It implied that a
person not hired because of race or sex is better off financially and psychologically than a person fired for the same reason.2s9 Realistically, a
person not hired due to race or sex is worse off than one fired for similar
reasons. Whether the discrimination occurs like a headwind 240 or like a
whirlpool, 24 ' the force of discrimination is the same. Financially, for
example, the person's income is still zero. Psychologically, the victim
must deal with having been discriminated against.
A person not hired due to race or sex is arguably in a worse position
than one laid off. For example, a woman who is not hired because she is
black does not have income to pay the bills or feed her family. Unlike a
black woman fired because of race, the black woman not hired in the first
place does not have the opportunity to build an emergency savings account while she is employed. Furthermore, a black woman not hired is
deprived of the opportunity to develop on-the-job training skills that
increase her marketability. Thus, for the woman not hired, unlike the
animal, regardless of where they fall on the discriminatory spectrum. Discrimination on
the basis of race or sex does not shed its skin merely because the name is changed from
"separate but equal" to "affirmative action." Discrimination is discrimination. Regardless
of the underlying motives, the person discriminated against is harmed.
235. Hammon v. Barry, 826 F.2d 73, 87-88 (D.C. Cir. 1987) ("But does not its hiring
plan . . . suggest the very evil that infected the Plessy doctrine?").
236. E.g.,Johnson, 480 U.S. at 663 (Scalia, J., dissenting) (stating that the district court
"concluded that DianeJoyce's gender was 'the determining factor' ").
237. But see Johnson, 480 U.S. at 638-40 (holding that men have no firmly rooted expectations to be promoted over less-qualified females).
238. llyganl, 475 U.S. at 282-84.
239. Id. at 283.
240. Discrimination based on race or sex in the form of preferential hiring goals, admission seats, and promotions is analogous to an Oklahoma headwind. It, like a
headwind, slows a person's progress by pushing against an individual trying to go forward.
Under these circumstances, two results are inevitable. First, even the strongest person
eventually will tire of fighting the wind and cease progressing forward. Second, the person
fighting the headwind will not advance as far as he or she would have, had the wind been at
his or her back or had there been no wind at all.
24 I. Discrimination in the form of layoffs, loss of seniority, or decreases in salary is
analogous to a whirlpool. Like a whirlpool whisking innocent animals down to unknown
depths. simply because they had the misfortune of falling into it,
discrimination pulls innocent individuals down by lowering their status quo.
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woman who was hired but later fired, the door of opportunity is never
opened. It is slammed shut before she ever steps through.
In Wygant, the Court implied that the burden of a hiring quota
would be sufficiently narrowly tailored because, if a person did not receive a particular position due to race or sex discrimination, she could
be hired when the next job opportunity came along. 24 2 The plurality

cited the "school admissions" cases as conceptually analogous to those
in which the affirmative action plans contained preferential hiring
goals. 24 3 Citing DeFunis v. Odegaard,24 4 the Court insinuated that every-

one rejected from a professional or graduate school on the basis of race
or sex, or not hired by a particular employer, would be accepted or hired
somewhere else.

24 5

This logic casually embraces the notion that "only one of several
opportunities" is foreclosed. 24 6 The realistic possibility of a marginally
qualified applicant being rejected by all public schools or not being
hired by any public employer was callously dismissed. Moreover, the
financial and psychological burden imposed on individuals denied any
opportunity on the basis of race or sex could not possibly be as diffuse
as Wygant suggests.
V.

SAMESIN

Discrimination against blacks was the original sin 2 4 7 sanctioned by
24 9
and the Supreme Court.2 5 0
the United States,2 48 its Constitution,
25 1
Reflecting on Dred Scott v. Sandford,
one wonders how a "Nation
Under God" ever tolerated such inhumanity. Yet ours not only tolerated it, but our highest Court nodded approvingly. Whether the articulated motive is cloaked in humanity, or prejudice,2 52 the principle is no
different. The odor of discrimination against people based on skin color
or sex is foul. Whether against blacks or whites, males or females, the
stench is the same-sin.
As currently implemented, affirmative action embodies the notion
of preferential treatment of minorities and women as groups, rather
than equal opportunity for all individuals. 25 3 Erroneous assumptions
implicit in affirmative action plans erode their credibility. Plans incor242.

l1",gant, 476 U.S. at 283 (declaring that "hiring goals impose a diffuse burden [on

an innocent victim], often foreclosing only one of several opportunities").
243. Id. at 283 n. l.
244. 416 U.S. 312 (1974).
245. Wygant, 476 U.S. at 283 n. 11.
246. Id. at 283.
247. See, e.g., Bell, Foreword: The Civil Rights Chronicles, 99 HARV. L. REV. 4, 5 nn.l-2, 6
nn.4-7, 7 nn.9-10 (1985).
248. T. SOWELL, ETHNIC AMERICA (1981).

249. Bell, supra note 247, at 7 n.9.
250. See, e.g., Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857).
251. 60 U.S. (19 How.) 393 (1857),
252. See, e.g., Kennedy, Persuasion and Distrust: A Comment on the Affirmative Debate, 99
HARV. L. REV. 1327, 1345 (1986) ("SPONGE" meaning The Society for the Prevention of
Niggers Getting Everything).

253. See supra notes 55-76, 117-33 and accompanying text.
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rectly assume that each individual within a protected group is systematically disadvantaged. 2 54 The presumption is that every minority or
woman is disadvantaged due to "societal discrimination. '2 55 In our society, however, minorities, like white males, occupy a wide-range of
socio-economic levels.

25 6

Furthermore, underlying the assumption that every minority is disadvantaged is the erroneous presumption that every white or male has
access to the "spoils" of the majority. 2 57 Should an aristocratic black
female, for example, be treated preferentially because she happens to be
black? Should an indigent white male be treated less favorably because
he happens to be white? 2 58 Obviously not.2 5 9 The overt discrimination
against whites, males, and white males that flows from the operation of
voluntary affirmative action plans results in a modern "separate but
equal" society. The discrimination inherent in "separate but equal" and
samesin affirmative action plans is identical. It matters not whether dis-

crimination on the basis of race or sex is directed against blacks, or
whites, women or men. The sin is the same. Our nation's laws should
260
be blind.
Two categories of people participate in the affirmative action debate--social redeemers '"261 and "samesinners. '"262 Social redeemers
stress that immutable characteristics, i.e., race, sex, and national origin,
are irrelevant. Samesinners advocate the exact opposite. Social redeemers urge equal treatment and opportunity for all individuals. Because they recognize the erroneous assumptions inherent in group
protection, social redeemers advocate blind rather than color-conscious
laws-the "never" approach. Social redeemers helped secure passage
of the thirteenth, 26 3 fourteenth, 2 64 and fifteenth 26 5 amendments to the
254. Sullivan, supra, note 2, at 93 (articulating that the Court could have held that "because American racism has left blacks an underclass, still systematically disadvantaged as a
group . . . no black is not a 'victim' of past discrimination").
255. Belton, supra note 15.
256. See, e.g., T. SOWELL, supra note 248.
257. Id.
258. In Croson, the Court clearly indicated that this kind of result would not survive the
narrowly tailored prong of equal protection analysis. Croson, 109 S. Ct. at 729 (explaining
that "[ulnder Richmond's scheme, a successful black, Hispanic, or Oriental entrepreneur
from anywhere in the country enjoys an absolute preference over other citizens based
solely on their race. We think it obvious that such a program is not narrowly tailored to
remedy the effects of prior discrimination").
259. Judge Posner articulates the problem well: "[Tihe use of a racial characteristic to
establish a presumption that the individual also possesses other, and socially relevant,
characteristics exemplifies, encourages, and legitimizes the mode of thought and behavior
that underlies most prejudice and bigotry in modern America." Posner, The DeFunis Case
and the Constitutionality of Preferential Treatment of Racial linorilies, I SuP. CT. REV. 1, 12
(1974).

260. See Plessy, 163 U.S. at 559 (Harlan, J., dissenting) (stating that "[olur Constitution
is colorblind"). Justice Harlan's logic should be extended to other immutable
characteristics.
261. The term "social redeemer" is analogous to Morris B. Abram's "Fair Shaker."
Abram, supra note 14.
262. The term "samesinner" is analogous to Morris B. Abram's "social engineer." See
id. at 1313.
263. U.S. CONST. amend. XiI1 (outlawing slavery).
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Constitution. 2 66 It makes no difference to social redeemers whether
Plessy discriminated against blacks and Weber against whites.2 67 The
principle of discrimination on the basis of race or sex is the same-sin.
Samesinners, on the other hand, argue that this nation's civil rights
laws protect groups rather than individuals.2 68 They advocate that "in
'2 6 9
order to treat some persons equally, we must treat them differently."
Samesinners apply color-conscious constructions to colorblind statutes
2 70
in order to realize colorful results.
VI.

CONCLUSION

The United States Supreme Court has made a debacle of defining a
proper test for determining the legitimacy of public, voluntary affirmative action plans. Prior to Croson, the Court employed separate twopronged tests to evaluate affirmative action plans, one under the Constitution 27 1 and another under Title VII. 2 72 The separate tests created the
possibility of conflicting legal outcomes under identical fact patterns.
The factual predicate prong was more stringent under the equal protection clause, requiring "convincing evidence" 27 3 of prior discrimination
rather than a "manifest imbalance." '2 74 This dichotomy forced the
courts to apply multiple standards. 2 7 5 Society was left to speculate on
how to tailor its behavior. Although in Croson the Court kept separate
264. U.S. CONST. amend. XIV (guaranteeing equal protection under the law).
265. U.S. CONST. amend. XV (extending the franchise).
266. Abram, supra note 14, at 1314 n.5.
267. Social redeemers, for example, litigated Brown v. Board of Educ., 347 U.S. 483
(1954). However, social redeemers also would overrule Weber and Johnson because their
holdings sanction overt discrimination against whites and males, respectively.
268. Blumrosen, supra note 102.
269. Bakke, 438 U.S. at 407 (Blackmun, J., dissenting). Samesinners would be in favor
of helping the black children in Brown, but they would not be sympathetic to white Webers
nor male Johnsons. They would favor overt discrimination on the basis of race or sex in
favor of minorities and women. This type of sin-sanctioning is inconsistent with the notion of a truly integrated society.
The underlying principle of sometimes sanctioning racism and sexism is dangerous
because it is governed by the subjective whims of whoever is in control-the majority. Did
Hitler think that he was benefitting society by his "affirmative action?" Currently, the concept of race and sex-conscious affirmative action is used in a humanitarian way-to help
blacks and women achieve their rightful place in society. But, it would be naive to ignore
the fact that the principle can be twisted and perverted. I am not labelling supporters of
voluntary affirmative action as persecutors. I am, however, throwing out food for thought.
270. Justice Stevens is a good example:
[C]ongress intended to eliminate all practices which operate to disadvantage the
employment opportunities of any group protected by Title VII including Caucasians. If the Court had adhered to that construction of the Act, petitioner would
unquestionably prevail in this case ....[Tihe only problem for me is whether to
adhere to an authoritative construction of the Act that is at odds with my understanding of the actual intent of the authors of the legislation. I conclude without
hesitation that I must answer that question in the affirmative ....
Johnson, 480 U.S. at 643-44 (Stevens, J., concurring).
271. See supra notes 140-51 and accompanying text.
272. Id.
273. See supra notes 147-50 and accompanying text.
274. See supra notes 140-46 and accompanying text.
275. See supra note 151.
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standards, it adopted a more stringent equal protection test. 276
Croson marks the beginning of a new era. Voluntary public affirmative action plans based solely on race have fallen from grace. 2 77 In
Croson the Court threw them into the abyss. 2 78 Now, as a matter of law,
public plans that discriminate on the basis of race are presumed unconstitutional. 27 9 To overcome the presumption of unconstitutionality, the
racial preferences must be "narrowly tailored remedies of last resort for
particular acts of identified prior discrimination. ' 280 Croson indicates
that the Court is returning to the "never" race- or sex-conscious approach. It is taking a step toward the future-a future in which the degree of equal opportunity afforded our individual citizens is not chained
281
to misguided policies of group entitlements.
Affirmative action in its purest form is a noble concept. 2 82 It is necessary to achieve the dream of an integrated society-one that offers
equal opportunity to all. Our society, however, should reject any form
of "racial spoils system." Condoning affirmative action plans that require preferential treatment based solely on immutable characteristics
such as race or sex resurrects the separate but equal era. Current raceand sex-conscious plans operate no differently than the state law in
Plessy. They are discriminatory plans dressed in affirmative action clothing. Except in the most compelling circumstances, the inherent discrimination that accompanies samesin affirmative action plans has no place
in our society.

276. Croson suggests that proof of specific victims is required under equal protection.
Croson, 109 S. Ct. at 727; id. at 754-55 n.12 (Marshall, J.,dissenting).
277. See supra notes 78-90 and accompanying text.

278. Revelations 20:3.
279. W. Reynolds, The Reagan Administration's Civil Rights Policy: The Challenge
for the Future (rev. transcript Feb. 17, 1989) (unpublished manuscript).
280. Id.
281. Id.
282. Affirmative action in its purest form exists without any discrimination on the basis
of race or sex. Educating our youth, providing adequate shelter for the homeless, and
attacking our nation's drug problem are only a few examples of unequivocal "affirmative
action." True affirmative action, unlike "samesin" affirmative action, builds toward a future society where governmental decisions are indifferent to race and sex. See, e.g., id.

STEMMING THE TIDE OF LENDER LIABILITY: JUDICIAL
AND LEGISLATIVE REACTIONS
I.

NAVIGATING THE WATERS OF LENDER LIABILITY

Banks and lending institutions have recently found themselves engulfed in a wave of lender liability actions. Troubled borrowers have
successfully turned to the doctrine of lender liability to assert their legal
rights. Fraud,' breach of the implied obligation of good faith and fair
dealing, 2 breach of the fiduciary duty, 3 liability for excessive control re1. See Richfield Bank & Trust Co. v. Sjogren, 309 Minn. 362, 244 N.W.2d 648 (1976)
(Banks have a moral duty to the community in which they do business, and a bank which
had actual knowledge of the fraudulent activities of one of its depositors was under an
affirmative duty to disclose this knowledge before making a loan in furtherance of the
fraud.); Farah Mfg. v. State Nat'l Bank, 678 S.W.2d 661 (Tex. Ct. App. 1984) (The lenders'
statements implied that they would declare default on the loan if the former chief executive officer of the corporate borrower were reinstated. A default declaration would result
in the borrower's bankruptcy. Such statements established a claim of fraud for injuries
arising from a promise which was not intended to be performed.). See also Barrett v. Bank
of America, 183 Cal. App. 3d 1362, 229 Cal. Rptr. 16 (1986) (lender liable to third party
guarantor on theory of constructive fraud when the court found a special relationship of
trust and confidence). Compare Denison State Bank v. Madeira, 230 Kan. 684, 640 P.2d
1235 (1982) (Absent a fiduciary relationship between the borrower and the bank, constructive fraud did not exist on the part of the bank in allegedly failing to make full disclosure of the financial involvement of the dealership owner with the bank.).
2. See Reid v. Key Bank, 821 F.2d 9 (1st Cir. 1987); K.M.C. Co. v. Irving Trust, 757
F.2d 752 (6th Cir. 1985) (The lender was held liable for breach of the good faith obligation for discontinuing the borrower's financing without prior notice and thereby preventing the borrower from finding alternative financing. The court further determined that
good faith extends not only to the decision of whether or not to advance funds, but also to
the power to demand repayment.); Alaska Statebank v. Fairco, 674 P.2d 288 (Alaska
1983). See also Commercial Cotton Co. v. United California Bank, 163 Cal. App. 3d 511,
209 Cal. Rptr. 551 (1985) (bank liable in tort for bad faith refusal to compensate depositor
for funds negligently paid from depositor's account for a check that had been reported
stolen); Farah Mfg., 678 S.W.2d at 661 (parties to a loan agreement are required to exercise good faith in their representations to each other). But see Spencer Co. v. Chase
Manhatten Bank, 81 Bankr. 194 (Bankr. D. Mass. 1987) (court expressly rejects Irving
Trust, rules that the obligation of good faith does not extend to a demand note).
See generally Blakeboro and Heeseman, Good Faith Duties and Tort Remedies in Lender Liability Litigation, 15 WESTERN STATE UNIV. L. REV. 617 (1988); West and Haggerty, The "Demandable" Note and the Obligation of Good Faith, 21 U.C.C. L.J. 99 (1988); Note, Extending The
Bad Faith Tort Doctrine to General Commercial Contracts, 65 B.U.L. REV. 355 (1985); Note, Tort
Remedies For Breach of Contract: The Expansion of Tortious Breach of the Implied Covenant of Good
Faith and Fair Dealing Into the Commercial Realm, 86 COLUM. L. REV. 377 (1986); Comment,
Lender Liability For Breach of the Obligation of Good Faith Performance, 36 EMORY L. J. 917
(1987); Comment, Good Faith Theories of Lender Liability, 48 LA. L. REv. 1181 (1988); Note,
Lender Liability: Breach of Good Faith in Lending and Related Theories, 64 N.D.L. REV. 273
(1988); Note, K.M.C. v Irving Trust Co.: Discretionary Financing and the Implied Duty of Good
Faith, 81 Nw. U.L. REV. 539 (1987); Note, Commercial Cotton Co. v. United California Bank:
California's Newest Extension of Bad Faith Litigation Into Commercial Law, 16 Sw. U.L. REV. 645
(1986); Comments, Seaman's Direct Buying Service, Inc. v. Standard Oil Co.: Tortious Breach of the
Covenant of Good Faith and Fair Dealing in a Noninsurance Commercial Contract Case, 71 IOWA L.
REV. 893 (1986); Recent Development, Implied Covenants of Good Faith and Fair Dealing.
Loose Canons of Liability for Financial Institutions, 40 VAND. L. REV. (1987).
3. See Deist v. Wachholz, 208 Mont. 207, 678 P.2d 188 (1984) (debtor and creditor
relationship between bank and its customer does not usually give rise to fiduciary responsibilities, however, when bank officer and customer share a relationship of reposed trust
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suiting in the finding of a principal-agent relationship, 4 interference, 5
duress, 6 negligence, 7 misrepresentation 8 and breach of contract 9 are exand confidence, the bank officer who renders financial advice takes on the role of a fiduciary). See also Reid v. Key Bank, 821 F.2d 9 (lst Cir. 1987) (While adhering to the majority
view that a fiduciary relationship can arise in certain situations, the court noted a split
between those courts that refuse to find a fiduciary relationship in the lender-borrower
context and those that prescribe to the majority view that a fiduciary relationship in the
lender-borrower context may arise in certain situations.).
But see In re Teltronics Services, 29 Bankr. 139, 169-70 (Bankr. E.D.N.Y. 1983) (This
case shows judicial reluctance to find a fiduciary relationship between a creditor and a
debtor: "A creditor is not ordinarily a fiduciary of either his debtor or fellow creditors, and
owes them no special obligation of fidelity in the collection of his claim ....
[A] creditor
normally has an unqualified right to call a loan when due, to refuse to extend a loan for
any cause or no cause at all, and to lawfully enforce collection."); accord In re W.T. Grant,
699 F.2d 599 (2d. Cir. 1983), cert. denied, 464 U.S. 822.
See generally Cappello and Komorske, Fiduciary Relationships Between Lenders and Borrowers: Maintenance of the Status Quo, 15 WESTERN STATE UNIV. L. REV. 579 (1988); Miller and
Calfo, The Fiduciary Duty of Lenders Through Excessive Involvement or Control Over Borrowers in
Lender Liability Cases, LENDER LIABILITY LITIGATION 1988: RECENT DEVELOPMENTS 187
(Practicing Law Institute 1988). Comment, The Fiduciary Controversy: Injection of Fiduciary
Principles Into the Bank-Depositor and Bank-Borrower Relationships, 20 Loy. L.A.L. REV. 795
(1987).
4. See In re American Lumber, 5 Bankr. 470 (Bankr., D. Minn. 1980) (lender's claim
equitably subordinated to the claims of other unsecured creditors because of the lender's
use of its power as a controlling creditor); A. Gay Jenson Farms Co. v. Cargill, Inc., 309
N.W.2d 285, 291 (Minn. 1981) (The creditor was found to be an active participant in the
debtor's operations and was thus subject to the following rule: "[a] creditor who assumes
control of his debtor's business for the mutual benefit of himself and his debtor, may become a principal, with liability for the acts and transactions of the debtor in connection
with the business." RESTATEMENT (SECOND) OF AGENCY § 14-0 (1958)); Farah Mfg. v.
State Nat'l Bank, 678 S.W.2d 661 (Tex. Ct. App. 1984).
See generally DeNatale, The Importance of the Issue of Control in Lender Liability Cases,
LENDER LIABILITY LITIGATION 1988: RECENT DEVELOPMENTS 149 (Practicing Law Institute
1988); Fortgang, Novikoff & Feintuch, Creditors'Controlof Debtors- Elements and Consequences
of Lender Control, I LENDER LIABILITY DEFENSE AND PREVENTION (American Law InstituteAmerican Bar Association 1987); Haas, Insights into Lender Liability: An Argument For Treating
Controlling Creditors as Controlling Shareholders, 135 U. PA. L. REV. 1321 (1987); Lundgren,
Liability of a Creditor in a Control Relationship With Its Debtor, 67 MARQ. L. REV. 523 (1984).
5. Melamed v. Lake County Nat'l Bank, 727 F.2d 1399 (6th Cir. 1984) (court found
that bank's actions in requiring corporate borrower's president to take a 50% reduction in
salary, replacing the corporate accountant with one chosen by the bank, and a 13 point
memorandum prepared by the bank to salvage the corporate borrower were sufficient evidence to bring a claim of tortious interference to the jury); Farah Mfg., 678 S.W.2d at 661
(court expanded the traditional concept of tortious interference beyond protecting specific
contracts or prospective contracts to include the corporate governance process).
6. See Pecos Constr. Co. v. Mortgage Inv. Co., 80 N.M. 680, 459 P.2d 842 (1969)
(mortgagee liable to mortgagor for duress because of mortgagee's refusal to provide financing coupled with its refusal to release its financing commitment to another lender in
the wake of the mortgagor's fear of economic loss); FarahMfg., 678 S.W.2d at 661 (actionable duress may exist when one enforces or threatens to enforce legal rights in bad faith or
acts oppressively to further his own economic interests by implying that loan would be
called if former chief executive officer resumed management). But see F.D.I.C. v. Linn, 671
F. Supp. 547 (N.D. Ill. 1987) (Economic duress was not available to the borrowers as a
defense to an action brought against them to collect on a note and guarantees or as a
counterclaim against the lender, since, under Illinois law, the lenders were entitled to extract substantial concessions from borrowers on renegotiation of the note.).
7. See Brunswick Bank & Trust Co. v. United States, 707 F.2d 1355 (Fed. Cir. 1983)
(lender liable for negligently failing to service a loan properly); First Nat'l City Bank v.
Gonzalez, 293 F.2d 919 (1st Cir. 1961) (lender liable for negligently failing to post loan
payments to borrower's account); First Fed. Say. & Loan Ass'n v. Caudle, 425 So.2d 1050
(Ala. 1982) (lender held liable for negligently failing to inform borrowers that their loan
had been approved); Connor v. Great W. Say. & Loan Ass'n, 69 Cal.2d 850, 73 Cal. Rptr.
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amples of the "plain vanilla" types of common law theories that borrowers and third party creditors have successfully asserted under the
auspices of lender liability.
The umbrella of lender liability extends beyond traditional common
law principles and into the statutory arena. Violations of the Federal
Bankruptcy Code, the federal securities laws, tax and wage laws, and
state consumer fraud statutes also are potential weapons within the borrower's arsenal.' 0 Other statutory claims against lenders have been premised under the Racketeer Influenced and Corrupt Organization Act
("RICO") I and the Comprehensive Environmental Response, Com369, 447 P.2d 609 (1968) (lender liable for negligently failing to properly supervise a construction project it was funding); Jacques v. First Nat'l Bank, 307 Md. 527, 515 A.2d 756
(1986) (lender liable for negligent failure to process a loan application); Davis v. Nevada
Nat'l Bank, 103 Nev. 220, 737 P.2d 503 (1987) (lender liable for negligently disbursing
funds); Walters v. First Nat'l Bank, 69 Ohio St. 2nd 677, 433 N.E.2d 608 (1982) (lender
liable for negligently failing to obtain insurance required by the borrower).
8. See General Motors Acceptance Corp. v. Central Nat'l Bank, 773 F.2d 771 (7th
Cir. 1985) (bank liable for misrepresentations, upon which third party financing company
justifiably relied, concerning the financial condition of an automobile dealership); Central
States Stamping Co. v. Terminal Equip. Co., 727 F.2d 1405 (6th Cir. 1984) (lender liable
for misrepresentations made by bank's vice-president with respect to financial stability of
bank's customer as the vice-president was under a duty to disclose facts suggesting the
customer's financial instability); Accord In re Osborne, 42 Bankr. 988 (Bankr. W.D. Wisc.
1984). See also Sanchez-Corea v. Bank of America, 38 Cal. 3d 892, 215 Cal. Rptr. 679, 701
P.2d 826 (1985) (punitive damages appropriate against bank which fraudulently induced
customers to assign accounts receivable in exchange for promise to fund future financing
when batik knew ahead of time that it would not extend further loans to customer's
business).
9. See Landes Constr. Co. v. Royal Bank of Canada, 833 F.2d 1365 (9th Cir. 1987)
(lender liable for breach of oral agreement to extend credit when bank had previously
financed another of borrower's projects in the same manner); National Farmers Org., Inc.
v. Kinsley Bank, 731 F.2d 1464 (10th Cir. 1984) (lender liable for oral promise of bank
president and shareholder, who had authority to bind bank to make the loan, despite the
fact that the loan exceeded the legal limits imposed by Kansas law); Shaughnessy v. Mark
Twain State Bank, 715 S.W.2d 944 (Mo. App. 1986) (lender liable for failure to loan where
the facts indicated that despite the absence of an express agreement, an irrevocable line of
credit was established which obliged the bank, barring default, to provide the necessary
financing).
10. Blair, Lender Liability: New Rules in High Finance, American Banker, January 8, 1987,
at 4. See generally Ebke & Griffin, Lender Liability: TowardA Conceptual Framework, 40 Sw. L.J.
775, 783-88 & nn.42-46 (1986) (summary of how other federal statutes such as the federal
securities laws may apply to suits against lenders).
11. 18 U.S.C.A. §§ 1961-1968 (West 1984 and Supp. 1989). Despite RICO's original
intent to strike at organized crime, it has been a particularly potent weapon in lender
liability litigation because of its treble damage provision. The notion of paying triple the
damages awarded by the court has forced many lenders to settle claims which normally
would have been fought with vigor. However, proposed legislation attempting to limit
lender liability is a source of hope to lenders. The RICO Reform Act of 1989 "was introduced in both houses in February [1989] by a bipartisan quintet of legislators, and strong
backing is expected from the Bush administration." Should Lenders Sit inJudgement?; Bankers
Support Reform of Federal Racketeering Law, American Banker, March 28, 1989, at 6. While
still permitting treble damages in a suit arising from a lender's felony conviction, the
RICO Reform Act would limit the awards in other types of cases to the actual damages
incurred rather than the treble-damage payouts that threaten banks and force lenders to
settle rather than defend themselves in a jury trial. Id.
See generally Kahn and Gentry, Recent Developments in Lender Liability under RICO, Sherman

Antitrust Act, and Bank Company Holding Act,
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12

Despite this apparent flood of litigation directed at the financial
community, in which borrowers have been victorious under a myriad of
legal theories, there are signs that the tide may be shifting in favor of the
lender. This article provides an analysis of the recent appellate court
decisions in Penthouse Internationalv. Dominion Federal Savings & Loan Association,13 Kruse v. Bank of America, 14 and Gillman v. Chase Manhattan
Bank. 15 Collectively, these cases have instilled in lenders a guarded
sense of optimism leading them to believe that following sound commercial lending policies will tip the scales of justice in their favor. In
addition, this article will address significant statutory reforms at the state
LENDER LIABILITY LITIGATION 1988: RECENT DEVELOPMENTS 271 (Practicing Law Institute
1988).
12. 42 U.S.C.A. §§ 9601-9657 (West 1981 and Supp. 1989). Indeed, the environmental arena has been projected as the new frontier for lender liability litigation. Lenders are
increasingly finding themselves liable for clean-up costs relating to contaminated property
over which they have exercised too much control or which they own through foreclosure.
See United States v. Maryland Bank & Trust, 632 F. Supp. 573 (D. Md. 1986) (lender who
takes title at foreclosure sale is liable for cleanup of hazardous waste discovered after foreclosure sale); United States v. Mirabile, 15 Envtl. L. Rep. (Envtl. L. Inst.) § 20994, (E.D.
Pa. 1985) (In recognizing a distinction between parties who are involved in the actual
operation of a contaminated facility and those who are involved in the financial aspects of
the business conducted at the facility, the court held that a lender who involves himself in
the borrower's operations may be liable.).
But see United States v. Fleet Factors Corp., 724 F. Supp. 955 (S.D. Ga. 1988) (The
secured lender disposed of repossessed collateral as a measure to protect its security interest. This did not give rise to ownership or operator status. Therefore, the lender was not
held liable for hazardous cleanup costs.). CERCLA provides an exception for lenders who
have not participated in the management of the facility and whose interest is merely an
indicia of ownership to protect a security interest in the facility. Thus, unless it can be
shown that the lender has exercised actual control over the contaminated facility, there can
be no liability under CERCLA. Bill To Be Introduced To Clarify Duties Under CERCLA Innocent
Landowner Defense, 52 Banking Rep. (BNA),'No. 10, at 817 (Apr. 10, 1989).
CERCLA also provides an "innocent land owner" defense for those real estate purchasers or lenders who have made "all appropriate inquiry into the previous ownership
and uses of the property consistent with good commercial or customary practice in an
effort to minimize liability." Id. Because the language concerning the "innocent land
owner" defense is vague, there is currently draft legislation to clarify the duties of a lender
who forecloses on property in order to escape liability for a hazardous waste site. In an
attempt to determine what measures a lender must take to avoid liability, proponents of
the legislation hope that "[t]he bill will give fuller definition to the scope and amount of
investigation required of an owner or operator of real estate under the innocent landowner defense contained in [CERCLAI." Id. The success of borrowers, however, in expanding CERCLA to hold lenders liable for environmental damage in cases like Maryland
Trust and Mirabile demonstrates the likelihood that lenders will continue to confront claims
under this expanding theory of lender liability.
See generally Klotz and Siakotos, Lender Liability Under Federal and State Environmental
Law: Of Deep Pockets, Debt Defeat and Deadbeats, 92 CoM. L. J. 275 (1987); Tyler, Emerging
Theories of Lender Liability in Texas, 24 Hous. L. REV. 411 (1987); Gillon, Lender Liability Under
CERCLA: The Impact of Fleet Factors, 52 Banking Rep. (BNA), No. 12, at 698 (Mar. 20, 1989);
Avoidance Techniques: JI'hat Constitutes Control Sufficient to Establish Liability for Environmental
Cleanup?, 2 Lender Liability L. Rep. (Warren, Gorham & Lamont), No. 6, at 2 (Dec. 1988);
Rash of Lender Liability Suits Seen PeakingAs Lenders Adjust, 49 Banking Rep. (BNA), No. 7, at
310 (Aug. 17, 1987).
13. 855 F.2d 963 (2d Cir. 1988), cert. denied.
14. 202 Cal. App. 3d 38, 248 Cal. Rptr. 217 (1988), cert. denied, 109 S. Ct. 870 (1989).
15. 73 N.Y.2d 1, 534 N.E.2d 824, 537 N.Y.S.2d 787 (1988).
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level which are designed to limit the ability of borrowers to bring lawsuits against lenders.
II.

A.

CASES REVERSING THE TIDE OF LENDER LIABILITY

Penthouse International v. Dominion Federal Savings & Loan
Association

In Penthouse Internationalv. Dominion Federal Savings & Loan Association 16 ("Penthouse") the United States Court of Appeals for the Second
Circuit held that Dominion Federal Savings and Loan Association ("Dominion") was not liable for anticipatory breach of a loan commitment to
Penthouse International, Ltd. ("Borrower"). 17 The court further held
that neither Dominion nor its legal counsel engaged in fraud. 18 As a
result, the court vacated the staggering $129 million judgment that had
been awarded to Borrower.' 9
1.

Facts

On or about June 20, 1983, Borrower entered into a $97 million
written loan commitment with Queen City Savings & Loan Association
("Queen City") for construction and permanent financing in connection
with a hotel and casino project in Atlantic City, NewJersey. By its terms,
the loan commitment was to expire 120 days after the original June 20,
1983, commitment date, unless mutually extended in writing by Queen
City. Upon expiration of the loan commitment, Queen City was to have
no further obligation to Borrower other than refunding any origination
fees which were received from Borrower. Despite its status as lead
lender, Queen City retained only $7 million of the loan and conditioned
closing upon Borrower getting other lenders to contribute $90 million
to make up the difference. Lending institutions which decided to participate in the loan syndicate were required to enter into a Loan Participation Sale and Trust Agreement ("participation agreement").
Dominion was one of thirteen financial institutions to participate in the
loan syndicate and committed $35 million - double its legal lending
limit 16.

to the transaction.

20

855 F.2d 963 (2d Cir. 1988), cert. denied, 109 S. Ct. 1639 (1989).

17. Id. at 983.
18. Id. at 987.
19. Id.
20. Dominion was able to sell $17.5 million of its original $35 million interest in the
loan syndicate to Community Savings and Loan Association ("Community"). Community
initially demonstrated reluctance in joining the project. After expiration of the loan commitment, Community withdrew its $17.5 million interest from the loan syndicate. There
was a factual difference between the district court finding and the court of appeals finding
as to when Community withdrew its interest from the loan syndicate. The district court
concluded that Community withdrew its interest prior to the loan commitment expiration
date and that therefore Dominion "was in the awkward position of having committed itself
to lend more than the amount it was legally permitted to lend." Penthouse Int'l v. Dominion Fed. Sav. & Loan Ass'n, 665 F. Supp. 301, 310 (S.D.N.Y. 1987). The district court thus
concluded that Dominion had no choice other than to "withdraw from its commitment or
breach its agreement." Id.
The court of appeals rejected the district court's finding as to the timing of Commu-
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The loan commitment imposed a number of preclosing requirements upon Borrower before Queen City would be obligated to provide
the financing. Borrower was required to provide an "insurable first
mortgage lien on the project, copies of contracts with the architects and
major trade contractors, evidence that all utilities required for the development would be available, and evidence that satisfactory alternate licensing arrangements were available if [Borrower] failed to obtain the
'2 1
required license to operate a casino."
Neither the loan commitment nor the participation agreement provided that Queen City was authorized by the other participating lenders
to waive Borrower's compliance with any of the preclosing requirements. Furthermore, the participation agreement stipulated that Queen
City would serve as a trustee with fiduciary duties in protecting the
rights of the other participating lenders. The participation agreement
also contained an integration clause preventing modification except by
written agreement and a clause designating New Jersey law as the governing law. There was never a separate written agreement between Bor22
rower and Dominion concerning the financing of the transaction.
On November 21, 1983, Borrower and Queen City agreed to extend the expiration date of the loan commitment to December 1, 1983.
After negotiation as to the timing of the loan closing between Borrower,
Dominion, and Queen City, a letter dated November 21, 1983, ambiguously recited that Borrower and Queen City agreed to "close th[e] loan
''
no earlier than February 1, 1984 or later than March 1, 1984. 23

Once the loan syndicate was complete, Borrower and Queen City
focused on closing the deal which required satisfaction of the preclosing
conditions. Discussions took place in a series of informal status meetings at which only representatives of Borrower and Queen City were
present. Neither Dominion nor any of the other loan syndicate participants attended these meetings. The significance of the meetings was
that Borrower sought to arrange substitute performance rather than
comply with the required preclosing conditions. Without seeking Dominion's consent for a waiver of Borrower's full compliance with any of
the preclosing conditions, Queen City allowed Borrower to proceed toward closing because it was satisfied that the transaction could close
based on Borrower's proffered substitute performance in lieu of the
24
preclosing requirements.
nity's withdrawal from the loan syndicate. "[W]e also reject the court's finding regarding
the timing of Community's withdrawal ....
[T]here is no evidence of Community's withdrawal prior to its March 20th letter." Penthouse Int'l, 855 F.2d at 986-87. As will be explained later, the significance of this determination is that the court of appeals found the
loan commitment to expire on March i, 1984, and that therefore, since Community withdrew after the expiration of the Loan Commitment there was no motive for Dominion to
make an anticipatory breach of its commitment prior to March 20, 1984.
21. The Penthouse Reversal, 2 Lender Liability L. Rep. (Warren, Gorham & Lamont),
No. 5, at I (Nov. 1988).
22. Penthouse nt '1, 855 F.2d at 968.
23. Id.
24. Id.
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Prior to the preclosing meeting, Borrower's outside counsel for the
loan transaction received a letter from a title insurance company revealing that title problems would prevent Borrower from conveying the
mortgage security required by the loan commitment. Furthermore,
there were encumbrances on certain leases that would prevent Borrower
from complying with preclosing conditions unless negotiations could re2 5
sult in a discharge or subordination of the existing interests.
The preclosing meeting was held on February 9, 1984. Dominion
and its counsel, Philip Gorelick ("Gorelick"), of Melrod, Redman & Gartla, P.C. ("Melrod Firm") were present. After reviewing the draft loan
documentation, Gorelick determined that "the loan transaction was not
in a position to close, explaining that, in light of the unresolved title
problems, problems with the leases, the unfulfilled status of some of the
preclosing conditions and the inadequacy of the draft loan documents,
he could not advise his client to proceed."'2 6 Gorelick also was tactless
in conveying his belief to Queen City and others that the whole deal had
to be overhauled. To alleviate his concerns, Queen City agreed to allow
Gorelick to prepare appropriate closing documents and to review the
preclosing requirements in order to close the deal. With respect to the
problem leases at issue, Gorelick proposed amendments to the lease
which he described as being "required" in order to have the leases
properly prepared for closing. 2 7 However, when these amendments
were sent to Borrower, a cover letter by a partner at the Melrod Firm
"indicated that the proposed amendments reflected a 'nearly final version of what the lender will be looking for .... .. 28
Shortly before March 1, 1984, Gorelick indicated to Borrower that
the loan commitment expiration date should be extended. Borrower
rebuffed this suggestion, believing instead that the loan commitment
could not expire unless and until it was presented with the closing documents. After trying to replace Queen City as the lead lender, Dominion
sent Borrower a letter on March 22, 1984, lobbying for a specific construction company that Borrower did not want, as well as demanding
that Borrower implement a formal hotel management program. After
receiving this letter, Borrower broke off communication with Dominion.
On March 20, 1984, the loan syndicate collapsed as participating lenders
believed that the loan commitment had expired on March 1, 1984. Borrower was unsuccessful in finding alternative financing and brought suit
against Dominion claiming anticipatory breach of its loan commitment.
Borrower also sued the Melrod Firm for fraud in connection with the
transaction.
2.

District Court Opinion

The district court held that Dominion's conduct amounted to an
25.
26.
27.
28.

Id. at 969.
Id. at 970.
Id.
Id.
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anticipatory breach of the loan agreement. 29 The court analyzed the
anticipatory breach issue by stating that "[w]here a party to a contract
indicates its refusal to perform unless entirely new or different conditions are first met, then it has breached the agreement."' 30 The court
considered the following factors dispositive in its finding that Dominion's actions amounted to an unambiguous refusal to close, constituting
an anticipatory breach: 1) Gorelick's demand that Borrower obtain
amendments to the problem lease; 2) Dominion's insistence that a hotel
management agreement be entered into prior to closing; 3) Dominion's
demand that Borrower hire a specific construction company; and 4) Dominion's insistence that it replace Queen City as lead lender. 3 '
Responding to Dominion's argument that there could be no anticipatory breach because Borrower was not in a position to close as of
March 1, 1984, the court determined (without making any findings as to
Queen City's authority to waive any preclosing conditions on behalf of
Dominion) that "all of the conditions precedent had been met, waived,
or were in a position to have been met by the date set for closing the
32
loan."
The court also held that the Melrod Firm engaged in active fraud.
Despite a proposed judgment submitted by Borrower which sought $1.7
million against the Melrod Firm, the district court sua sponte amended
the proposal to hold the firm joint and severally liable for the full $129
million.
3.

Second Circuit Opinion

The Second Circuit reversed the district court's holdings that Dominion anticipatorily breached its loan commitment and that the Melrod
Firm engaged in active fraud. Unlike the flamboyant language that characterized the district court's opinion, 3 3 the tenor of the court of appeals'
decision was marked by a return to the traditional principles of contract
law.
a.

Reversing the Anticipatory Breach Claim Against Dominion

The Second Circuit found that March 1, 1984, was the date upon
which the loan commitment expired by its own terms. The court read
the expiration date clause of the loan commitment together with the
clause relating to the closing date and determined that the parties must
29.

Penthouse Int'l v. Dominion Fed. Sav. & Loan Ass'n, 665 F. Supp. 301 (S.D.N.Y.

1987), modified, 855 F.2d 963 (2d Cir. 1988), cert. denied, 109 S. Ct. 1639 (1989).
30. Id. at 310 (citations omitted).
31. Id. at 311.
32. Id. at 310.
33. The following illustrates the colorful language that prevailed throughout the district court's opinion: "Gorelick took the stand and attempted brazenly to lie to the court.
During cross-examination, the crucible of truth, Gorelick continuously shifted uneasily in

the chair, sweated like a trapped liar, and the glaze that came over his shifty eyes gave
proof of his continuing perjury. His total lAck of veracity was shown not only by his demeanor but by the shady practices he seemingly reveled in." Penthouselnt t, 665 F. Supp. at
306 n. 1.
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have intended to extend the expiration date of the loan commitment to
March 1, 1984. "Any other construction of these documents would
leave the parties agreeing to close the loan after the commitment had
expired which would make no sense."13 4 The Second Circuit emphasized the primacy of the written document over informal conduct between the parties. "[W]e simply construe the terms of relatively
unambiguous documents. The parties bargained for a loan commitment
that remained open only for a stated duration and we are not at liberty
to construe that agreement in a manner inconsistent with its clear
language. "35

Having determined that the loan commitment expired by its own
terms on March 1, 1984, the Second Circuit held that Dominion could
not be liable for anticipatory breach of contract for actions it took after
that date.3 6 Of the four factors that the district court found as evidence
of an anticipatory breach, the only one that took place before March 1,
1984, was the demand for amendments to the defective leases. The Second Circuit thereafter determined that Dominion could be liable for anticipatory breach only if there were " 'a clear and unequivocal declaration'
that 'the agreed upon performance would not be forthcoming.' ,,37 The
court found that Gorelick's action with respect to the defective leases
did not meet the "clear and unequivocal" refusal to perform standard.3 8
Furthermore, Gorelick's conduct at the preclosing meeting, in which he
was reluctant to proceed with the loan transaction until the title
problems affecting the Lender's mortgage lien were resolved, was
deemed to be a reasonable course of action thereby precluding an antic3
ipatory breach claim.

9

In a further rejection of the district court's findings, the Second Circuit again relied on familiar contract doctrine noting that to successfully
sustain an anticipatory breach claim "the plaintiff must demonstrate that
it had the willingness and ability to perform 'before the repudiation and
that the plaintiff would have rendered the agreed performance if the defendant had not repudiated.' "40 The district court found that Borrower
was in a position to perform because Queen City had effectively waived
the preclosing requirements. The Second Circuit looked to the loan
commitment and the participation agreement and concluded that
"although Queen City had the final word on whether the preclosing conditions had been satisfied, [Borrower] nevertheless was required to sat'4 1
isfy each of the preclosing conditions."
In addition, Queen City was not empowered to waive Borrower's
compliance with the preclosing conditions, nor was it empowered to
34. Penthouse Int'/, 855 F.2d at 976.
35. Id.

36.
37.
38.
39.
40.
41.

Id.
Id.
Id.
Id.
Id.
Id.

at 977.
(emphasis in original) (citations omitted).
at 978-79.
at 979 (citing 4A.
at 980.

CORBIN, CORBIN ON CONTRACTS § 978,

at 925 (1951)).
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modify the terms or conditions of the participation agreement without
obtaining Dominion's approval. 42 In its conclusion that Queen City
could not waive Borrower's preclosing requirements in favor of substitute performance without first obtaining Dominion's approval, the court
was persuaded by an amicus curiae filed by the Federal Home Loan Bank
Board ("FHLBB").
The FHLBB advanced several public policy arguments limiting the
lead lender's ability to modify essential terms of an agreement without
consulting the other participating lenders. The court properly noted
that the FHLBB's policy considerations would not be binding if parties
to a loan transaction were to agree to give the lead lender this authority.
However, it is apparent that the court was also impressed by the thrust
of the FHLBB argument that "[a] savings and loan association's independently and prudently underwritten participation in a loan could be
changed into an entirely reckless act if fundamental terms and conditions of the loan are altered prior to closing by the lead lender on its
' 43
own initiative and without consulting the participant.
b.

Reversing the Fraud Claim Against Melrod Firm

The Second Circuit found that the district court made its decision
to hold the Melrod Firm jointly and severally liable sua sponte for active
fraud based on the Melrod Firm's alleged intentional sabotage of the
loan transaction coupled with Dominion's secret intent not to proceed
with the deal beyond the preclosing meeting originally scheduled for
February 2, 1984. 44 The district court placed great weight on its finding
that Community Savings & Loan ("Community"), Dominion's sub-participant who purchased $17.5 million of Dominion's interest in the loan
syndicate, had backed out by February 29, 1984, thereby forcing Dominion to breach its commitment to the loan because it had exceeded its
legal lending limit. Thus, since the district court was relying on facts
which occurred in late February, there was no support for its conclusion
that the Melrod Firm committed fraud upon Borrower at the preclosing
meeting on February 9, 1984. Additionally, the Second Circuit's finding
that Community did not withdraw until March 20, 1984, and that the
loan commitment had expired on March 1, 1984, removed the motive
behind any alleged fraud. In sum, the Second Circuit reversed the fraud
claim due to insufficient evidence to support the claim.
4.

45
Lessons Derived from Penthouse

a. Emphasis on the Written Document
The most important lesson from Penthouse is that in complex com42.
43.
44.
45.

Id. at 987.
Id. at 981.
Id.at 986-87.
See generally Calbreath, Long Year Ends For Dominion, Wash. Bus. Journ., Sept. 5,

1988; Chaitman, On Lender-Liability Claims, Appeals Court Applies the Brakes, Legal Times, Oct.
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mercial transactions between sophisticated parties with access to counsel
"the parties will not be presumed to intend to vary material terms of the
deal that had previously been committed with care and specificity to
writing by off-the-cuff or informal dealings thereafter."' 46 The Second
Circuit's message appears to be that complicated lending transactions
should be governed by well-established principles of contract law in order to inspire confidence that the loan documents will set out the rights
and obligations of the various parties to the transactions and that oral
conversations or waivers are an inappropriate means of varying the
terms of the loan agreement. "The court just reaffirmed that when you
have sophisticated contracting parties, represented by able counsel in a
very complex commercial transaction, they are going to have to live by
47
the words of the documents they draft."1
b.

Lead Lender Without Authority to Waive Preclosing Conditions

Commercial reality in the lending arena dictates that lead lenders
include loan participants in the decision-making process with respect to
extensions of credit and other lending issues. Penthouse judicially reinforces this commercial reality by standing for the proposition that, absent consent by all the loan participants, a lead lender may not waive any
terms that materially affect the substance of the transaction. While this
sweeping proposition deserves support, there are some fundamental
flaws which may hamper enforcement of this rule.
First, with respect to those conditions which do not substantially
affect the terms of a transaction, a lead lender may feel compelled by the
Penthouse decision to require, in the absence of express authorization,
strict compliance with all conditions of the commitment regardless of
how burdensome this may be to all parties involved. 48 Furthermore, the
Penthouse decision does not define any standards or guidelines as to how
a lender determines which terms of a loan commitment are "material"
or "substantial". 4 9 Moreover, the Penthouse decision leaves the borrower
in the unwieldy position of determining whether the lead bank has obtained the consent of participants to waiver of preclosing conditions.
"[B]orrowers are now on notice that the lead has no apparent authority to
waive conditions to closing; hence, even if the lead misrepresents its authority to the borrower, the participants will not be bound by its waivers." 50 This issue dovetails into the problem of who bears the risk of
unauthorized acts of the lead lender - the borrower or the participating
Penthouse Case, A4ttorneys Say, 51 Banking Rep. (BNA), No. 11, at 506 (Sept. 19, 1988); The
Penthouse Reversal, 2 Lender Liability Law Rep. (Warren, Gorham & Lamont), No. 5, at I

(Nov. 1988).
46. The Penthouse Reversal, 2 Lender Liability L. Rep. (Warren, Gorham & Lamont),
No. 5, at 3 (Nov. 1988).
47. Focus On Enforcement Of Written Agreements Is Message To Be Derived From Penthouse
Case, Attorneys Say, 51 Banking Rep. (BNA), No. 11, at 506. (Sept. 19, 1988).

48.
No. 5.
49.
50.

The Penthouse Reversal, 2 Lender Liability L. Rep. (Warren, Gorham & Lamont),
at 4 (Nov. 1988).
Id.
Id. (emphasis in original).
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lenders? 5 1 Furthermore, if the loan participants agree to grant full
waiver power to the lead lender, does this comport with sensible underwriting practice? These questions must be addressed in the aftermath of
Penthouse.
c.

Other Implication

If the district court decision had been sustained on appeal, Dominion would have been forced to liquidate. "In today's economy, with the
federal savings-and-loan bail-out estimated at tens of billions of dollars,
no court is going to want to create another failed institution.' '52 The
Penthouse decision suggests that before the Second Circuit will remove
the last lifeboat from a sinking financial institution, the court will carefully scrutinize the law as applied to the facts in each case.
B.

Kruse v. Bank of America

In Kruse v. Bank of America 53 ("Kruse") the California Court of Appeals held that Bank of America ("Bank") was not liable for fraud, bad
faith denial of contract, interference with prospective economic advantage or intentional infliction of emotional distress. Consequently, the
court vacated a $47 million judgment which had been awarded to two
families of apple growers and processors.
1. Facts
GeorgeJewell ("Jewell"), an apple farmer, and the O'Connell Company ("O'Connell"), an apple processing company, had been longstanding customers of Bank. When Bank abruptly terminated O'Connell's
customary annual line of credit in 1975, Jewell agreed to render financial assistance in order to aid his fellow farmer and keep a viable market
open for his apples. Jewell negotiated with William Sullivan ("Sullivan"), branch manager of Bank, to borrow money from Bank which
would be used to provide loans to O'Connell. In 1976 and 1977, Jewell
borrowed in excess of $400,000 from Bank, which he in turn lent to
O'Connell to finance equipment purchases and repayment of loans to
Bank. During these years Jewell provided other assistance to O'Connell
in the form of increased financial advice, negotiating with O'Connell's
creditors to extend payment terms and supplying O'Connell with large
54
quantities of apples on credit alone.
In late 1977, O'Connell decided to build a new apple dehydration
facility ("facility"). Since Bank was unwilling to provide further loans to
O'Connell, Jewell again "undertook responsibility to obtain the neces51. Focus on Enforcement of Written Agreement is Message to be derived from Penthouse Case,
Attorneys Say, 51 Banking Rep. (BNA), No. 11, at 506 (Sept. 19, 1988).
52. Chaitman, On Lender-Liabilitv Claims, Appeals Court Applies the Brakes, Legal Times,

Oct. 17, 1988, at 18.
53. 202 Cal. App. 3d 38, 248 Cal. Rptr. 217 (1988), cert. denied, 109 S. Ct. 870 (1989).
54. Kruse, 248 Cal. Rptr. at 220-21.
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sary financing."' 5 5 While initially believing that Bank would provide the
long-term financing, Jewell was forced to find an alternate source of
funds when Bank refused to lend the money while Dan O'Connell remained as manager of the facility. 56 Jewell was successful in obtaining a
$650,000 loan from North Coast Production Credit Association
("PCA") evidenced by a seven-year promissory note. Jewell later borrowed another $500,000 from PCA to buy a new dehydrator. Construc57
tion of the facility began in May, 1978.

After obtaining the PCA loan, Sullivan and Jewell reopened negotiations with Bank regarding the long-term financing necessary for the
facility. During these discussions, "Jewell knew that Sullivan did not
have authority to approve large loans." 5 8 After receiving another
$209,000 loan from Bank to purchase equipment for the facility, Sullivan strongly urged Jewell to obtain a controlling interest in O'Connell
as it was becoming more difficult for Bank to continue investing in the
facility without Jewell possessing a controlling interest. Believing that
Bank would not provide the long-term financing without an equity ownership position in O'Connell, Jewell met with Irene Kruse ("Kruse"), the
sole owner of O'Connell, who "reluctantly agreed to transfer a majority
of her stock to [Jewell's son] for $180 with the expectation that the stock
would be returned once the Bank funded the long-term loan enabling
' 59
O'Connell to repay [Jewell].
Cost overruns for construction of the facility forced Jewell to borrow more money from Bank creating a total indebtedness of over $1
million to Bank. However, Jewell was still optimistic that he would be
able to secure long-term financing which would permit consolidation of
the several debts under a favorable repayment schedule. Still, Jewell
knew that Sullivan did not have authority to commit Bank to such longterm financing. Aware of Sullivan's limited authority, Jewell took great
comfort when one of Sullivan's superiors visited the Facility and exclaimed, "[W]e're going to be able to help you."' 60 Jewell took this
statement to mean that the long-term loan would be approved. However, in August 1979, when Bank's appraisal of the Facility reflected a
value inadequate to warrant a $1.9 million loan, Bank declined to pro61
vide the long-term financing.
In 1980, an economic downturn in the apple industry caused
O'Connell to sustain heavy losses, leaving it unable to repay the construction loans advanced byJewell. Similarly, O'Connell was unable to
repay Jewell for the tons of apples which Jewell had supplied on credit.
O'Connell was indebted tojewell for over $2.7 million. Jewell, in turn,
was heavily indebted to his growers, PCA, and Bank. Recognizing Jew55.
56.
57.
58.
59.
60.
61.
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eli's economic plight, Bank informed him that it would not lend him any
more funds. After an emotional breakdbwn, Jewell was assured by Bank
that, if he would provide deeds of trust on his real property to secure the
outstanding loans as well as agree to apply any proceeds derived from
the sale of such property to repay the loans, Bank would advance sufficient funds to pay off the growers and protect him from the demands of
the PCA. Bank also insisted that Jewell liquidate O'Connell properties
to provide additional funds to pay off the outstanding indebtedness. In
May, 1981, Jewell filed a petition in bankruptcy. O'Connell filed for
62
bankruptcy one year later.
Both Jewell and Kruse filed lender liability claims. The jury returned a verdict in favor of Jewell in the amount of $17.25 million in
compensatory damages and $20 million in punitive damages. 63 The
jury also returned a verdict in favor of Kruse in the amount of $2.77
million in compensatory damages and $6.68 million in punitive
damages .64
2.

Reversing theJewell Fraud Claims

Jewell claimed that Bank was liable for actual and constructive fraud
by failing to disclose facts concerning O'Connell while at the same time
encouraging Jewell to obtain loans to rescue O'Connell from dire financial straits. Thus, Jewell argued that the 1976-1977 loans which he obtained to rejuvenate O'Connell's general financial condition were of
paramount significance in his later financial ruin. 65 Jewell posited that,
but for his reliance on Bank in encouraging him to rescue O'Connell, he
would have escaped economic devastation. However, in overturning the
trial court, the California Court of Appeals disagreed and opined that
"[t]he record convincingly and conclusively demonstrates that the 19761977 loans made to finance [O'Connell] were not a substantial factor in
[Jewell's] financial collapse.''66 In reaching this conclusion, the court
looked to the following intervening factors as the reasons Jewell ultimately experienced financial difficulties: 1) the heavy indebtedness incurred in 1978-1979 in order to assist O'Connell in construction of the
facility; 2) O'Connell's failure to repay construction funds borrowed
from Jewell; 3) the economic downturn of the 1979-1980 apple season;
4) O'Connell's failure to repay nearly $2 million owed to Jewell for apples delivered on credit; and 5) the bankruptcy of one of Jewell's major
67
customers.
Jewell also claimed that Bank fraudulently induced him to incur
heavy indebtedness for short-term borrowing without disclosing the
possibility that his request for long-term financing for the facility would
be denied. The court reasoned that there was no basis for justifiable
62.
63.
64.
65.
66.
67.

Id. at224.
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Id. at 225.
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reliance by Jewell concerning Bank's failure to disclose that the longterm loan might be denied and further noted that Jewell was aware of
Sullivan's limited lending authority. "If the conduct of [Jewell] in the
light of his own intelligence and information was manifestly unreasonable, ... he will be denied recovery." ' 6 8 With respect to comments made
by Sullivan's supervisor, the court determined thatJewell's "hopeful expectations cannot be equated with the necessary justifiable reliance" to
69
establish a claim of fraud.
Jewell also claimed to have been fraudulently induced into shortterm borrowing based on Bank's promise to commit to a long-term loan
secured by Jewell's ranch. This claim was premised upon discussions
between Sullivan and Jewell in which Sullivan suggested that Jewell use
his ranch as security for the loan. The court found it significant that on
more than one occasion Jewell refused to use his ranch as security for
the loan. Furthermore, it wasn't until after Bank had terminated any
further unsecured loans that Jewell sought to use his ranch as collateral
for a loan. At this point, however, Jewell's economic picture was so
bleak that not even presenting the ranch as collateral would warrant an
additional loan. Dismissing any justifiable reliance, the court found that
Jewell "could not reasonably have expected that the Bank's promise or
assurances of a loan secured by the Jewell Ranch would70extend indefinitely, notwithstanding such a staggering debt picture."
Jewell also claimed that Bank was liable for the tort of bad faith
denial of contract. 7 1 In rejecting this claim, the court of appeals decided
not to "navigate [the] murky waters" of whether there was a breach of
68. Id. (citations omitted).
69. Id.
70. Id. at 228.
71. In support of this argumentJewell cited Seaman's Direct Buying Serv. v. Standard
Oil, 36 Cal. 3d 752, 686 P.2d 1158, 206 Cal. Rptr. 354 (1984). Seaman's is often cited in
the lender liability context because it is the leading case extending the reach of the tort of
breach of the covenant of good faith and fair dealing. The Seaman's court redefined the
contours of the tort by holding that "a tort action is available for breach of the covenant
[of good faith and fair dealing] in an insurance contract..." and "emphasized the 'special
relationship' between insurer and insured, characterized by elements of public interest,
adhesion, and fiduciary responsibility." Seaman's 686 P.2d at 1166 (citation omitted). The
court went on to hold that in an ordinary commercial contract where a special relationship
between the parties does not exist, a party to a contract may incur tort liability only when,
"in addition to breaching the contract, it seeks to shield itself from liability by denying, in
bad faith and without probable cause, that the contract exists." Id. at 1167.
The Seaman's rationale was applied by analogy in Commercial Cotton Co. v. United
California Bank, 163 Cal. App. 3d 511, 209 Cal. Rptr. 551 (1985). Based upon its conclusion that "banking and insurance have much in common, both being highly regulated
industries performing vital public services substantially affecting the public welfare," the
Commercial Colton court held that "[tihe relationship of bank to depositor is at least quasifiduciary." Commercial Cotton, 209 Cal. Rptr. at 554.
Relying upon the Commercial Collon rationale, the court in Barrett v. Bank of America,
183 Cai. App. 3d 1362, 229 Cal. Rptr. 16 (1986), held that "a relationship of trust and
confidence exists between a bank and its loan customers ... [which] gives rise to a duty of
disclosure of facts which may place the bank or a third party at an advantage with respect
to its customer." Barrett, 229 Cal. Rptr. at 20 (citation omitted).
See generally Comments, Seaman 's Direct BuYing Service, Inc. v. Standard Oil Co.: Tortious
Breach of the Covenant of Good Faith and FairDealing in a NAoninsurance Commercial Contract Case,
71 IOWA L. R\,. 893 (1986).
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the duty to disclose based on a confidential relationship between Bank
and Jewell. 72 Instead, the court preferred a traditional contract law ap-

proach by reasoning that "[t]he inherent precondition to such a tort
claim is the existence and breach of an enforceable contract." 73 The court
had little difficulty finding that there was no contract, oral or written,
between Jewell and Bank providing for long-term financing. The court
found Jewell merely had a hopeful expectation that a loan agreement
would be reached with Bank in the future. Relying on well-established
contract doctrine the court held that when the subject matter that is
under consideration is left open for further negotiation and agreement,
"there is no contract, not for vagueness or indefiniteness of terms but
74
for lack of any terms."
3.

Reversing the Kruse Claims of Fraud, Interference with
Economic Advantage, and Intentional Infliction of
Emotional Distress

Kruse asserted that Bank fraudulently induced her to transfer her
controlling stock interest in O'Connell to Jewell's son by misrepresenting that long-term financing would then be made available. The court
held that recovery for fraud was not available unless Kruse "changed her
position in justified reliance on the fraudulent misrepresentation resulting in damage." 7 5 The court found no evidence that Bank promised to
make long-term financing available for the facility. The court's conclusion was reinforced by the fact that Kruse conceded there was no contract to lend money since no terms had been negotiated. Kruse claimed
damages for diminution in value of the stock and sought the difference
between the fair market value of her stock, $490,393 and the amount she
received for it, $180. However, the court concluded that Bank played
no part in setting the price for the stock purchase and thus could not be
liable for any resulting loss of value. Hence, Kruse's fraud claim against
Bank could not be sustained because there was no evidence supporting
either an implied promise to lend or the essential element of justifiable
reliance.76

Kruse premised her claim against Bank for interference with economic advantage upon the theory that Bank's refusal to provide longterm financing and its efforts to liquidate O'Connell were deliberately
motivated to disrupt her business relationship with O'Connell. The
court disposed of this argument with a two-pronged attack. First, the
court determined that intentional interference with economic advantage
applies only when there is "wrongful interference with an economic relationship by a third party."'7 7 In this case there were only two parties
72.
(1988),
73.
74.
75.
76.
77.

Kruse v. Bank of America, 202 Cal. App. 3d 38, 53, 248 Cal. Rptr. 217, 225
cert. denied, 109 S. Ct. 870 (1989).
Kruse 248 Cal. Rptr. at 228 (emphasis added)(citations omitted).
Id. at 229 (citation omitted).
Id. at 232 (citations omitted).
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involved - Bank and O'Connell. Second, in analyzing whether interference by Bank was tantamount to a breach of contract, the court relied on
the established principle that "interference with business relations is or78
dinarily privileged if one has a financial interest in one of the parties."
Thus, Bank was not liable in tort for interference with an economic advantage merely by protecting its vested economic interest.
In rejecting Kruse's intentional infliction of emotional distress
claim, the court reaffirmed Bank's right to protect its economic interest.
The court found that Bank's liquidation of the O'Connell properties was
a reasonable step in asserting its legal right to repayment for the debt
owed byJewell. It held that a party is not subject to liability for infliction
of emotional distress when it has merely pursued its own economic interests and properly asserted its legal rights. The court qualified its remarks by asserting that Bank could not protect its economic self-interest
in an impermissible or illegal manner. However, in this case there was
no such evidence because Bank never had any direct contact with
79
Kruse.
4.

Lessons Derived from Kruse

Perhaps the most important message to be derived from Kruse can
be found in what the court did not hold. The facts in Kruse presented a
prime opportunity for the court to expand the application of tort and
fiduciary principles to banks and other lending institutions. 80 With respect to the extension of fiduciary duties to banks, the Kruse court recognized that the plaintiffs' claims arose in the context of the commercial
lending arena and, rather than applying fiduciary law, the court preferred to premise its legal analysis upon fundamental contract doctrine.
With respect to the tortious breach claims, it has been stated that the
Kruse court "emasculated the tort of breach of the implied covenant of
good faith and fair dealing, within the context of lender-borrower
relationships." 8 1

Other important teachings from Kruse include the following: 1)
words of encouragement do not commit a bank to provide long-term
financing; 2) if a borrower knows that a loan officer has limited lending
authority he cannot be said to have justifiably relied on any promises
made by the officer which exceed his authority; and 3) a bank is not
liable for a borrower's emotional distress merely because the bank lawfully protected its economic self-interest. 8 2 Moreover, the Kruse opinion
suggests that appellate review will emphasize the need for certainty and
definiteness in a loan commitment and that the written loan agreement
will be the barometer of the lender's conduct.
78.

Id. (citations omitted).

79. Id. at 234-35.
80. See supra note 71.
81. 51 Banking Rep. (BNA), No. 14, at 621 (Oct. 10, 1988).
82. Atlorney For Bank of America Praises Reversal of Big Lender Liability Verdict, 50 Banking
Rep. (BNA), No. 22, at 912, (May 30, 1988).
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Gillman v. Chase Manhattan Bank

In Gillman v. Chase Manhattan Bank 83 ("Gillman"), the assignee for
creditors of Jamaica Tobacco and Sales Corporation ("Jamaica")
brought a lawsuit against Chase Manhattan Bank ("Chase") which had
segregated Jamaica's checking account thereby putting the funds beyond Jamaica's reach. The New York Court of Appeals held that
Chase's security agreement with Jamaica was neither procedurally nor
substantively unconscionable. Moreover, the court determined that
Chase proceeded in good faith and acted in a commercially reasonable
manner in setting off Jamaica's deposit account without notice.
1. Facts
Jamaica applied to Chase for a $400,000 irrevocable letter of credit
to be issued for the benefit of Aetna Casualty and Surety Company
("Aetna"). On the face of the application was a bold-faced declaration
stating: "The Security Agreement on the reverse hereof is hereby accepted and made applicable to this Application and the Credit."' 84 The

security agreement gave Chase the right to set-off against any Jamaica
accounts at Chase when in good faith Chase deemed itself insecure.
85
Chase's right to set-off could be executed without notice or demand.
Chase was authorized to deposit funds obtained from any set-off of Jamaica's account into a separate account to which Jamaica would not have
access. As additional security for the letter of credit, Jamaica provided
Chase with a "negative pledge" agreement stating that it would not
knowingly allow any other creditors to perfect security interests against
the assets of the company under the Uniform Commercial Code until
repayment ofJamaica's indebtedness to Chase. Jamaica also provided a
"loan restriction" agreement confirming that Jamaica would not incur
any loan debts while indebted to Chase as well as a "subordination"
agreement executed by Jamaica's president stipulating that Jamaica's
debt to him would be subordinate to its obligation to Chase. Finally,
Jamaica provided personal guarantees executed by Jamaica's principal
officers and their spouses for any indebtedness owed by Jamaica to
Chase.8 6 In August, 1981, Chase issued the irrevocable letter of credit
in favor of Aetna.
In August, 1982, Chase learned that Jamaica was experiencing serious financial difficulties. In October, 1982, Chase discovered that Jamaica had violated the terms of the negative pledge agreement, the loan
restriction agreement, and the subordination agreement. Chase subsequently deemed itself insecure and, without notice to Jamaica, transferred $372,920 from Jamaica's checking account to an account over
which Jamaica had no control. As a consequence, checks drawn on the
Jamaica account were dishonored. Jamaica executed a deed of assign83.
84.
85.
86.

73 N.Y.2d 1, 534 N.E.2d 824, 537 N.Y.S.2d 787 (1988).
Gillman, 534 N.E.2d at 827.
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ment for the benefit of creditors and the assignee brought suit against
Chase.
In awarding compensatory, consequential and punitive damages,
the trial court held that the security agreement was unconscionable and
transthat Chase acted in bad faith by failing to notify Jamaica about the
87
fer of funds which prevented Jamaica from paying its creditors.
2.

Reversing the Unconscionability Claim

The New York Court of Appeals determined that the record was
devoid of any evidence to sustain a claim against Chase based on unconscionability. In disposing of the procedural element of unconscionability, the court examined the "contract formation process and the alleged
lack of meaningful choice." 8 8 The assignee's claim of procedural unconscionability was based solely on the testimony of Jamaica's president
who was unaware of the security agreement when he signed the letter of
credit application. The court was unimpressed with this argument as
evidenced by its conclusion that "[t]he contract concerned a type of
commercial transaction routinely entered into in the course of [Jamaica's] business and one with which UJamaica's president] was necessarily familiar from his several years of running the business." 89 Thus,
the court looked to the relative bargaining power and presumed sophistication in business matters of the parties to the transaction and found
that there was no evidence to support a determination of procedural
90
unconscionability.
The court was equally unimpressed by the assignee's claim based on
substantive unconscionability. In evaluating whether the terms of the
security agreement were unreasonably favorable to Chase, the court
again looked to the commercial context of the transaction. It concluded
that by any reasonable standard the terms of the security agreement
were not so overbalanced in favor of Chase as to be found substantively
unconscionable. 9 1 In construing the commercial reasonableness of the
terms in the security agreement authorizing Chase to segregate Jamaica's funds without notice, the court took notice of Chase's unconditional obligation to disburse funds under the letter of credit. The
purpose of the security agreement was to provide Chase "with the
means of protecting itself from potential loss due to the financial inability of [Jamaica] to make the promised reimbursement for any payment
Chase is required to make to [Aetna]." 9 2 The court held that Chase's
segregation of Jamaica's funds without notice was a contractual right
which served as a protective measure in Chase's favor. The court reasoned that if advance notice had been required, Jamaica could have "defeated the purpose of the security interest by the simple expedient of
87.
88.
89.
90.
91.
92.
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withdrawing its funds." '93 The court concluded by stating that since the
policy of the Uniform Commercial Code's unconscionability provision9 4
is to prevent oppression and unfair surprise and not to readjust the
agreed allocation of the risks in light of some perceived imbalance in the
parties' bargaining power, it would not disturb the allocation of risks to
95
which the parties agreed.
3.

Reversing the Commercial Bad Faith Claim

The assignee claimed that Chase acted in commercial bad faith by
segregating Jamaica's funds without notice and dishonoring Jamaica's
checks after the segregation had occurred. Furthermore, the assignee
claimed that Chase was liable for commercial bad faith because Chase
segregated Jamaica's funds before there was ever any request for disbursement by Aetna.
With respect to the bad faith claim premised on failure to notify
Jamaica of the impending segregation, the court found there was no evidence of commercial bad faith because complying with a notice requirement could have resulted in the depletion of the account and the
destruction of the security interest. 96 The court's reasoning continued
that, since there was no bad faith with respect to notice, there could be
no basis for a finding of bad faith when checks drawn on the segregated
account were subsequently returned unpaid. 9 7 Finally, the court determined that, although Aetna had not yet requested a disbursement, it was
likely that such a reimbursement request would be forthcoming given
Jamaica's insolvency. Therefore, in segregating Jamaica's account in anticipation of disbursement to Aetna pursuant to its obligation under the
letter of credit, Chase would not be held to have acted in bad faith when
it took steps to safeguard the fund in which it had an existing security
interest and which was the only available asset for its reimbursement
from Jamaica. 9 8
4.

Lessons Derived from Gillman

The Gillman opinion "followed a well-established rule of law in New
York: that courts only overturn contracts for unconscionability for parties who could not be expected to understand the contract terms." 9 9
The court reaffirmed that sophisticated parties to a commercial transaction will not be able to avoid the transaction by claiming they did not
understand the ramifications of their actions. The court's emphasis on
the transaction's commercial setting intimates that when business dealings run aground there are higher thresholds of wrongdoing which must
93. Id.
94. U.C.C. § 2-302, IA U.L.A. 16 (1989).
95. Id.
96. Id.
97. Id. at 831.
98. Id. at 832.
99. New York Court ofAppeals Upholds Chase Manhattan Letter of Credit Security Agreement, 52
Banking Rep. (BNA), No. 3, at 130 (Jan. 16, 1989).
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be proved before liability will attach from one commercial entity to
another.
Gillman also parallels the messages derived from Penthouse and
Kruse. As in Penthouse, the Gillman court stresses the primacy of the written document when commercial entities become engaged in a legal dispute. However, while Penthouse was instructive in issuing a caveat about
deviating from the written terms of a loan commitment, Gillman teaches
that the courts expect sophisticated parties to read and understand the
written documents that will govern the transaction. Like Kruse, the Gillman court declined to expand the application of the implied obligation
of good faith and fair dealing in the commercial lending arena beyond
its previously defined parameters. By distinguishing an important
lender liability case based on the good faith obligation, 10 0 the court intimated that the implied obligation of good faith is not relevant with respect to a "bank's actions . . .[involving] a security interest specifically

granted in a bank deposit."''
III.

STATE STATUTORY REFORM IN RESPONSE TO THE DELUGE OF

LENDER LIABILITY LITIGATION

The increased torrent of lender liability litigation resulting in enormous verdicts has prompted some state legislatures to consider measures limiting litigation against the financial community. While some
states have formally enacted legislation to stem the rising tide of lender
liability, others are in the process of drafting and debating similar measures to decelerate the lender liability cascade.
A.

California

One of the lender liability concepts currently in vogue is that of
holding banks liable for oral promises or oral commitments to lend
based on estoppel and breach of contract theories. Before its reversal,
Kruse was the leading case standing for the proposition that an oral commitment to lend money may be considered binding. To alleviate litigation arising from oral commitments to lend, the California Legislature
has joined the ranks of many states in amending its Statute of Frauds.
As ofJanuary 1, 1990, California borrowers are barred from suing on an
oral commitment to make a commercial loan in an amount exceeding
$100,000. As amended, California's Statute of Frauds reads as follows:
The following contracts are invalid, unless they, or some
note or memorandum thereof, are in writing and subscribed by
the party to be charged or by the party's agent:
(g) A contract, promise, undertaking, or commitment to
loan money or to grant or extend credit, in an amount greater
than one hundred thousand dollars ($100,000), not primarily
100. K.M.C. v. Irving Trust Co., 757 F.2d 752 (6th Cir. 1985).
101. Gillman, 534 N.E.2d at 831.
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for personal, family, or household purposes, made by a person
engaged in the business of lending or arranging for the lending
of money or extending credit. For purposes of this section, a
contract, promise, undertaking or commitment to loan money
secured solely by residential property consisting of one to four
dwelling units shall be02 deemed to be for personal, family, or
household purposes. 1
This amendment is expected to significantly reduce lender liability
litigation in California since "more than half the disputes between com' 10 3
mercial lenders and borrowers arise from such oral commitments.
California's message is clear that in the commercial context, the writing
as embodied in the loan commitment will prevail over informal
04
dealings. 1
The status of other legislative reform addressing lender liability is
uncertain at this time. While the following discussion clearly is not law
in California, it provides a useful insight into some of the issues on the
0 5
lender liability front that may soon be addressed by statutory reform.1
On the environmental front, Senate Bill Number 842 of the 198788 regular session (a bill which passed the California Senate but died
before enactment) would have allowed lenders to seek personal judgments against borrowers rather than foreclose on them where the value
of the property owned by the borrower was diminished or rendered val102. CAL. CiV. CODE § 1624(g) (West Supp. 1989).
103. California Legislature Approves Limits on Liability For Oral Promises, 51 Banking Rep.
(BNA), No. 10, at 435 (Sept. 12, 1988).
104. Texas, Delaware and Oklahoma are also debating measures to limit lawsuits by
borrowers based on oral statements made by the lender. The Texas bill would not allow
for lawsuits based on oral representations involving transactions greater than $50,000;
however, the bill's liability restrictions were recently dealt a setback from the lender's perspective due to the Senate Economic Development Committee's decision to add an
amendment which would bring lenders under the coverage of Texas' Deceptive Trade
Practices Act ("DTPA"). The DTPA allows for lawsuits for oral representations on a limited basis.
See generally Texas Banks Hit By Bill Amendment, 13 Bank Letter (Institutional Investor,
Inc.) No. 10, at 5 (Mar. 13, 1989); Texas Readies Bill To Limit Lawsuits, Nip Bad Banking Early,
12 Bank Letter (Institutional Investor, Inc.) No. 46, at 1 (Nov. 21, 1988); Texas to Hear
Liability Testimony, 13 Bank Letter (Institutional Investor, Inc.) No. 8,at 10 (Feb. 27, 1989);
Texas TrialLawyers To Battle Bank Bill, 12 Bank Letter (Institutional Investor, Inc.) No. 47, at
5 (Nov. 28, 1988).
Delaware's bill, in preventing the use of a lender's oral representations as the basis of
a lawsuit, would disallow any oral testimony to be introduced in a suit involving transactions greater than $25. See Texas to Hear Liability Testimony, 13 Bank Letter (Institutional
Investor, Inc.) No. 8, at 10 (Feb. 27, 1989).
Oklahoma's measure stipulates that "no lender or borrower may maintain an action
on a credit agreement in an amount greater than $5,000, unless the agreement is in writing, sets forth the relevant terms and conditions, and is signed by the party against whom
the agreement is sought to be enforced." Oklahoma House Approves Bill Limiting Lenders'
Liability, 52 Banking Rep. (BNA), No. 5, at 229 (Jan. 30, 1989).
105. See generally California Legislature Approves Limits on Liability For Oral Promises, 51
Banking Rep. (BNA), No. 10, at 435 (Sept. 12, 1988); Environmental Liability, Statute of
Frauds Bills Considered By CaliforniaAssembly, 51 Banking Rep. (BNA), No. 4, at 122 (July 25,
1988); Limits on Lender Liability, Broadened Bank Insurance Authority Top California Agenda, 50
Banking Rep. (BNA), No. 8, at 306 (Feb. 22, 1988).
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ueless by hazardous substance contamination.' 0 6 The bill was designed
to avoid California's "one-action" rule requiring that "if a loan is secured by realty, a lender may only enforce the loan by proceeding
against the real property, as in a foreclosure action." 10 7 A proposed
amendment would have helped keep lenders responsible for their actions by providing that the exception to the one-action rule "would not
apply when a lender substantially caused or contributed to the release or
threatened release of the hazardous substance."' 1 8 At this time, no further inroads have been made in the environmental arena of California's
lender liability reform.
An agricultural lender liability bill, Assembly Bill Number 1717, introduced in 1987, also did not survive California's 1987-88 session. 10 9
The bill would have required mandatory mediation of farm lending disputes. Inserting mandatory arbitration provisions in loan agreements
has been one measure that banks have used to thwart lender liability
suits in the drafting stage. A legislative blessing would merely codify
this evolving practice between commercial lenders and borrowers; however, this bill has yet to resurface.I 10
One final measure which has been hotly contested is whether the
California legislature will limit punitive damage awards against lenders.
The California Bankers Association has been lobbying for a proposal to
limit punitive damage awards to the lesser of $1 million or one percent
of the lender's net worth, or cap the award at two times the amount of
any compensatory damages awarded.'' I This proposal has been successfully opposed as of this date by the California Trial Lawyers Association. 1 2 Other states are also wrestling with whether to3 limit punitive
damage awards against banks and lending institutions."
B.

Colorado' 14
Colorado has joined other states in requiring credit agreements to

106. California Legislature Approves Limits on Liability for Oral Promises, 51 Banking Rep.
(BNA), No. 10, at 435 (Sept. 12, 1988).
107. Environmental Liability, Statute of Frauds Bills Considered By California Assembly, 51
Banking Rep. (BNA), No. 4, at 122 (July 25, 1988).

108. Id.
109.

Limits on Lender Liability, Broadened Bank InsuranceAuthority Top California Agenda, 50

Banking Rep. (BNA), No. 8, at 306, (Feb. 22, 1988).
110. See generally Pitts, Arbitrating Lender Liability Claims, 105 BANKING L.J. 227 (1988);
California Banks Using Arbitration to Cut Court Costs, Avoid Jury Verdicts, 50 Banking Report
(BNA), No. 13, at 544 (Mar. 28, 1988); IA Secured Transactions Under the Uniform Com-

mercial Code (MB), § 11.04 (1988 and Supp. 1989).'
1I1. Limits on Lender Liability, Broadened Bank InsuranceAuthority Top California Agenda, 50

Banking Rep. (BNA), No. 8, at 306 (Feb. 22, 1988).
112.

But see Will California Supreme Court Bar Punitive Damages in Lender Liability Suits?, 2

Lender Liability L. Rep. (Warren, Gorham & Lamont), No. 9, at 2 (Mar. 1989).
113. The Texas Trial Lawyers Association has vigorously opposed a lender liability
draft bill which would "place a cap on punitive damages of either two to three times the
." Texas Trial Lawyers to
actual loss or an amount equal to a bank's entire lending limit ....
12 Bank Letter (Institutional Investor, Inc.), No. 47, at 5 (Nov. 28, 1988).
Battle Bank Bill,
114. See generally Shafer, Limiting Lender Liability Through the Statute of Frauds, 18 COLO.
LAw. No. 9, 1725 (1989). Shafer's article provides an in-depth analysis of Colorado's
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be in writing. I 15 On July 1, 1989, the following provisions took effect:
[N]o debtor or creditor may file or maintain an action or a
claim relating to a credit agreement involving a principal
amount in excess of twenty-five thousand dollars unless the
credit agreement is in writing and is signed by the person
against whom enforcement is sought.
A credit agreement may not be implied under any circumstances, including, without limitation, from the relationship, fiduciary or otherwise, of the creditor and the debtor or from
performance or partial performance by or on behalf of the
creditor or debtor, or promissory estoppel.' 16
It should be noted that the legislation applies only to credit agreements
with "financial institutions" which are defined as "a bank, savings and
loan association, savings bank, industrial bank, credit union, mortgage
or finance company."' 17 Thus, the "Colorado law does not protect
non-institutional lenders, regardless of the regularity with which they
engage in loan transactions."' 18
Colorado's legislation is unusual in several respects. First, Colorado has not been inundated with the lender liability lawsuits that have
led other states to enact similar measures. Colorado's legislation should
thus be recognized as a preemptive measure to fend off any would-be
law suits based on undocumented oral promises. 1 9 In addition, the
statutory language suggests that while Colorado might recognize a fiduciary relationship between a creditor and a debtor in certain situations,
the relationship will never give rise to an implied credit agreement. Finally, the Colorado legislation differs from other states because the bill
eliminates exceptions to the Statute of Frauds based on partial perform120
ance or promissory estoppel.
lender liability reform as compared with other states which have taken similar measures.
As the author points out, Colorado's legislation differs from the other states in the
following areas: (1) the Colorado statute protects a significantly narrower class of creditors
than in California, Georgia, Minnesota, Texas and Oklahoma; (2) Colorado's definition of
"credit agreement" is vastly different from the other state statutes in that it covers any
financial accomodation whatsoever, and unlike any of the other states, the Colorado law
covers agreements to borrow or repay in addition to agreements to extend credit; (3)
unlike Oklahoma, Texas, and California, the Colorado statute does not provide for
exclusions from the definition of credit agreement; (4) the minimum dollar amount in
Colorado for which a claim is subject to the new legislation is $25,000; whereas, in
Oklahoma it is $15,000; in Texas it is $50,000; and in California it is $100,000; and (5)
Colorado law also differs from other states in that it eliminates traditional exceptions to
the Statute of Frauds.
115. See generally Colo Lender Liability Close to Signing, 13 Bank Letter (Institutional Investor, Inc.), No. 9, at 6 (Mar. 6, 1989); Colorado Adopts Bill to Limit Liability on Credit Agreements,
Rejects Branching, 52 Banking Rep. (BNA), No. 9, at 481 (Feb. 27, 1989).
116. CoLo. REV. STAT. § 38-10-124 (Repl. Vol. 1982).
117. Id.
118. Shafer, supra note 114, at 1296.
119. Colo Lender Liability Close to Signing, 13 Bank Letter (Institutional Investor, Inc.),
No. 9, at 6 (Mar. 6, 1989).
120. Colorado Adopts Bill to Limit Liability on Credit Agreements, Rejects Branching, 52 Banking
Rep. (BNA), No. 9, at 481 (Feb. 27, 1989).
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Kansas

Kansas has also conformed its law respecting credit agreements to
bar bank customer lawsuits "for failing to carry out a particular promise
relating to extension of creditor a financial accommodation unless that
promise [is] specifically in writing and signed by both parties."' 12' Kansas defines a credit agreement as "[an agreement by a financial institution to lend or delay repayment of money ... or... to otherwise extend
credit or to make any other financial accomodation.' l2 2 On January 1,
1989, the requirements for an enforceable credit agreement became:
(a) A debtor or a creditor may not maintain an action on a
credit agreement unless the agreement is in writing and is
signed by the creditor and the debtor.
(b) All credit agreements shall contain a clear, conspicuous and printed notice to the debtor that states that the written
agreement is a final expression of the agreement between the
creditor and debtor and such written agreement may not be
contradicted by evidence of any prior oral agreement or of a
contemporaneous oral agreement between the creditor and
debtor. A written credit agreement shall contain a sufficient
space for the placement of nonstandard terms, including the
reduction to writing of a previous oral agreement and an affirmation, signed or initialed by the debtor and the creditor,2 3that
no unwritten oral agreement between the parties exists.'
Initially there were two criticisms of the Kansas statutory scheme.
First, the imprecise definition of credit agreement led to the uncertainty
of whether security agreements, mortgages and promissory notes were
included within the definition. Second, there was confusion over
whether a credit agreement would be unenforceable if the notice provision in section 2(b) of the act were not included in the agreement. To
resolve these ambiguities, the Kansas Attorney General issued a general
124
opinion at the behest of the Kansas Bankers Association.
The Attorney General's opinion addressed the concerns of the Kansas Bankers Association in two-step fashion. First, the opinion concluded that security agreements, mortgages, and promissory notes were
not credit agreements within the meaning of the act; however, the document creating the interest may become a credit agreement if its terms
include a promise to lend or delay repayment of money or make any
other financial accomodation. Second, if the required notice in section
2(b) is absent, the opinion concluded that the credit agreement is still
enforceable as written, but it may be varied if there is evidence of mis25
representation upon which a party to the credit agreement relied.'
121. Kansas Law to Limit Liability By Barring Lawsuits Based on Oral Promises to Lend, 5 i
Banking Rep. (BNA), No. 21, at 918 (Nov. 28, 1988). See also Kansas Banks Get Securities

Powers, American Banker, Apr. 15, 1988, at 1.
122.
123.

KAN. STAT. ANN. § 16-117 (1988).
KAN. STAT. ANN. § 16-118 (1988).
Op. Kan. Att'y Gen. No. 89-19 (Feb. 21, 1989).

124.
125. Id.
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It must be remembered that the Attorney General's opinion is not
the law. Until the statute is judicially construed, the prudent lender
should reference all written agreements that are part of the transaction
in the notice provision of the credit agreement to avoid a later dispute
12 6
over whether these other written documents are part of the deal.
D.

Louisiana

The Louisiana legislature has responded to the lender liability challenge by amending its version of the Uniform Commercial Code
("UCC") to limit the lender's "potential for liability for breach of the
covenant of good-faith and fair dealing."' 127 Louisiana's version of
U.C.C. § 1-203 (the good faith obligation in performing or enforcing a
contract), as amended, 128 now directs that the standard of good-faith
performance is based on Article 1997 of the Civil Code which provides
that "[a]n obligor in bad faith is liable for all the damages, foreseeable
or not, that are a direct consequence of his failure to perform."' 12 9 The
official comments to Article 1997 relate that "[a]n obligor is in bad faith
30
if he intentionally and maliciously fails to perform his obligation."'1
Thus, by heightening the standard upon which a lender may be sued for
breach of the good-faith duty, the Louisiana "amendment is intended to
limit good-faith and fair-dealing litigation in Louisiana to situations in
13 1
which a party has acted intentionally and maliciously."'
E.

Other States

In addition to the state statutory reform discussed above, the following states have also amended their Statutes of Frauds to require certain credit agreements to be in writing in order to be enforceable:
35
34
Georgia, 132 Texas,1 33 Oklahoma,1 and Minnesota.1
IV.

CONCLUSION

After much publicized success for borrowers, the tide of lender liability seems to be shifting in favor of lenders. Recent judicial decisions
at both the state and federal appellate level are "giving hope to lenders
that their salvation lies on appeal from emotional juries and trial
126. Kansas Law to Limit Liability By Barring Lawsuits Based on Oral Promises to Lend, 51
Banking Rep. (BNA), No. 21, at 918 (Nov. 28, 1988).
127. See Louisiana Amends UCC to Limit Good-Faith Litigation, 2 Lender Liability L. Rep.
(Warren, Gorham & Lamont), No. 4, at 3 (Oct. 1988).
128. LA. REV. STAT. ANN. § 1-203 (West Supp. 1989).
129. LA. CIv. CODE ANN. art. 1997 (West 1987).

130. Id. at comment (b).
13 1. Louisiana Amends UCC to Limit Good-Faith Litigation, 2 Lender Liability L. Rep. (Warren, Gorham & Lamont), No. 4, at 3 (Oct. 1988).
132. GA. CODE ANN. § 13-5-30 (Harrison 1988 Supp.).
133. TEX. Bus. & COM. CODE ANN. § 26.02 (Vernon 1989).
134. 1989 Okla. Sess. Laws, H.B. No. 1028.
135. MINN. STAT. ANN. § 513.33 (1947 & West Supp. 1989).
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judges."' 3 6 Moreover, statutory reform at the state level also functions
to limit the borrower's ability to bring a cause of action against its
lender. The financial community should regard these developments as a
positive sign in stemming the flow of lender liability. However, lenders
should also take heed of the lesson that courts will no longer tolerate
intemperate conduct by a lender when dealing with its borrower. The
judicial and legislative developments discussed in this note by no means
indicate that lenders are now magically insulated from liability. "It is a
well-recognized phenomenon that the thrust of legal decisions shift like
the ocean from high tide to low but then in proper season and time shift
back again to high."' 3 7 While lenders may be enjoying a respite from
the tidal wave of lender liability they must be ever vigilant that their
conduct does not give rise to a cause of action under the expanding
doctrine of lender liability.
William N. Medlock

136. New, York Court of Appeals Reverses Punitive Damage Auard Against Chase Manhattan, 2
Lender Liability L. Rep. (Warren, Gorham & Lamont), No. 9, at 2 (Mar. 1989).
137. Hellman, In the Court s the High Tide of Lender LiabilitY May Be Receding, American
Banker, April 4, 1989, at 17.

