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REVOLUTION IN

CONSUMER CREDIT LEGISLATION
By BARKLEY CLARK*
The growth of consumer credit in this country, the greatly increased
personal bankruptcy rate, and the unscrupulous credit practices of marginal
sellers and lenders who prey on the poor have led to a heightened interest
in consumer credit reform. In this article Mr. Clark examines the present
state of Colorado law relating to consumer credit and then discusses the
recently passed Federal Consumer Credit Protection Act and the more recently
proposed Uniform Consumer Credit Code. He notes the needed changes that
the federal statute will bring in Colorado law, and, after presenting a detailed
analysis of the provisions of the proposed Uniform Consumer Credit Code,
Mr. Clark concludes by observing that the Colorado legislature should adopt
the Code.
INTRODUCTION

T

HE magnitude of consumer credit in this country is overwhelming. It presently represents more than $100 billion a
year 1 and is steadily rising with a self-assurance matched by few
other segments of the economy. If residential mortgages are included,
aggregate private consumer debt outdistances the public national debt.
Some of the following totals as published in the Federal Reserve
Bulletin for October of 1968 are indicative: motor vehicle paper, over
$33 billion; other consumer goods paper, nearly $22 billion; personal
loans, over $23 billion.' Americans spend on the average about 15
percent of their disposable income to carry nonmortgage consumer
debt; if mortgage debt is added, this figure rises to over 60 percent.
Revolving charge accounts and check credit plans are being opened
with bewildering frequency. Four out of every five cars are purchased
on time. Sixty percent of department store sales are made on revolving credit. The credit card is rapidly replacing the Coca-Cola bottle
as the master symbol of our culture.
Climbing in direct proportion to the availability of consumer
credit is the incidence of personal bankruptcy. Although bankruptcy
*Associate, Holme Roberts & Owen, Denver, Colorado; B.A., Amherst, 1962; LL.B.,
Harvard, 1965.
1 FED. REs. BULL., Oct. 1968, at A-52.
2

id.
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was long thought of as applying primarily in a business context,
personal bankruptcies have risen from 18,000 in 1950 to well over
200,000 in 1968. The nonbusiness share of total bankruptcies is
now over 90 percent. The consumer credit boom appears to be fast
removing the moral stigma of bankruptcy.
The phenomenal growth of consumer credit and bankruptcy,
coupled with the recognition that unscrupulous practices by marginal
sellers and lenders primarily injure the poor, has led to a great
quickening of interest in consumer credit reform. In the past, state
legislation in this area has taken three basic forms: (1) usury laws;
(2) disclosure; and (3) provisions limiting creditors' rights. New
legislation on both the federal and state levels is revolutionizing
treatment of the consumer in all three of these categories. The two
major pieces of new legislation are the Federal Consumer Credit4
Protection Act' and the proposed Uniform Consumer Credit Code.
Before exploring these new statutory departures, however, a brief
review of consumer credit legislation presently in effect in Colorado
is in order.
I. THE CONSUMER UNDER PRESENT COLORADO LAW
A. The Small Loan Statutes.
Colorado has no general usury statute. Although the judgment
rate of interest is fixed at 6 percent per annum,5 debtor and creditor
are free to contract in writing for a higher amount in the absence
of one of the special statutes described below.' When there is no
agreement between the parties to a loan, the rate of interest is fixed
at 6 percent per annum.7
The oldest small loan statute is the 1913 Loan Law 8 which
regulates persons engaged in the business of making secured loans in
excess of $1,500 where interest of more than 12 percent per annum
is charged.' Lenders in this category must obtain a license from the
state banking commissioner." ° Disclosure is required of the terms
of the loan, including the interest rate, although there is no require3 Consumer Credit Protection Act, 82 Stat. 146 (1968) [hereinafter referred to and
cited as C.C.P.A.).
4 UNIFORM CONSUMER CREDIT CODE [hereinafter referred to and cited as U.C.C.C.].
References are to the Final Draft version as promulgated by the National Conference
of Commissioners on Uniform State Laws.
5 COLO. REV. STAT. ANN. § 73-1-2 (1963).
Id. § 73-1-3.
7 Id. § 73-1-1.

8 Id. § 73-2-1 et seq.
9 At first glance it would seem that an individual making a one-shot loan would not
be a person "engaged in the business of making loans." But see COLO. REV. STAT.
ANN. §§ 73-2-8(3), 73-3-2(6) (1963).
10
COLO. REV. STAT. ANN. §§ 73-2-1, 73-2-2 (1963).
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ment that the interest be expressed in terms of an annual percentage
rate." The maximum rate of interest is set at 2 percent per month.'
The Colorado Consumer Finance Act, 13 passed in 1955, similarly
provides for licensing of lenders who make loans below $1,500 at an
interest rate of 12 percent per annum or more. The lender is
4
authorized to disclose his interest rate as a percentage per month,1
and a rate ceiling is set at 3 percent per month for loans of $300. For
that part of the loan between $300 and $500 the maximum is 112
percent per month, and for that part of the loan between $500 and
$1,500 the maximum is 1 percent per month.' 5 Oddly enough, the
rate ceiling imposed on loans under $1,500 is lower than that imposed
on loans above $1,500. Wage assignments are prohibited in connection with loans made under the Consumer Finance Act.' 6 It seems
somewhat anomalous that there is no prohibition against wage assignments under the 1913 Loan Law. Similarly, it is not clear why the
1913 Loan Law applies only to secured loans, while the Consumer
Finance Act regulates loans both secured and unsecured. Such inconsistencies are probably a product of the fact that the two statutes
were drafted at different times by different legislators. It should be
noted that banks and credit unions are exempt from the Consumer
Finance Act"7 and banks are exempt from the 1913 Loan Law.' 8
B. The Time-Price Doctrine.
The time-price doctrine, under which a credit sale of goods or
services is made at a price higher than the cash price and where the
time-price differential is deemed not to constitute interest within the
meaning of small loan legislation, has long been the rule in Colorado. 9 In line with the overwhelming majority of jurisdictions in the
United States, the Colorado Supreme Court has stood firm against the
attacks on the time-price doctrine which have succeeded in several
states. For example, in the leading case of Elder v. Doerr'° the
Nebraska Supreme Court found that a time-price sale which complied
with the requirements of the Nebraska Installment Sales Act was in
fact a usurious loan. Although there seems to be no logical reason
11 Id. § 73-2-5.
12 Id.

Is Id. § 73-3-1 el seq.
14Id. § 73-3-14(1)(b).
15 ld. § 73-3-14(1) (a).
16 Id. § 73-3-17.
7

1

Id. § 73-3-3(2).

18 Id. § 73-2-10.

19 Theodore Roosevelt Agency, Inc. v. GMAC, 156 Colo. 237, 398 P.2d 965 (1965);

Cady L. Daniels, Inc. v. Fenton, 97 Colo. 409, 50 P.2d 62 (1935) ; Gilbert v. Hudgens, 92 Colo. 571, 22 P.2d 858 (1933).

20

175 Neb. 483, 122 N.W.2d 528 (1963).
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for drawing a nice distinction between interest on a loan and timeprice differential on an installment sale, the time-price doctrine may
be necessary to the very existence of installment selling in a state
with a restrictive general usury ceiling. Because of this economic
necessity, the time-price doctrine has become the law of nearly every
state.2 ' In Colorado, however, which has no restrictive usury ceilings,
the time-price doctrine seems academic, at least with respect to installment sales of tangible personal property.
C. The Installment Sales Statutes.
Colorado has two retail installment sales laws which, in spite of
the time-price doctrine, impose ceilings on time-price differentials
comparable to the interest ceilings under the small loan laws. The
Retail Installment Sales Act 22 and the Personal Property Installment
Sales Act2" contain both rate ceilings and disclosure provisions.
Under the Retail Installment Sales Act, which requires licensing of
sales finance companies who purchase installment paper from car
dealers,2 4 the time-price differential ceilings run from 16 percent to
34 percent on a simple annual basis, depending upon the type of
car involved.2" The Retail Installment Sales Act only covers installment sales where a purchase money security interest in the car is
retained by the seller or the finance company. The Retail Installment
Sales Act authorizes interest rebate on prepayment according to the
"Rule of 78." 26 It also limits delinquency charges to 5 percent of
27
the amount of an installment in default.
The core of the Retail Installment Sales Act is the disclosure
requirement imposed on every retail installment sales contract. Disclosure in writing on the face of the contract must be made of the
following items in order: the cash price of the motor vehicle; the
amount of any cash downpayment or trade-in; the unpaid balance
of the cash price; the cost of any insurance charged to the purchaser
including a bold-face statement that the contract does not provide for
liability insurance if such is the case; the amount of the time-price
In addition to Nebraska, the time-price doctrine has been criticized in the State of
Arkansas. See Hare v. General Contract Purchase Corp., 220 Ark. 601, 249 S.W.2d
973 (1952).
2 COLo. REV. STAT. ANN. § 13-16-1 et seq. (1963).
23 Id. § 121-2-1 et seq.
2
4 Id. § 13-16-2.
25Id. § 13-16-6(6) (a).
2
6Id. § 13-16-7(1). The "Rule of 78" is an accounting principle comparable to the
sum-of-the-years-digits method for depreciating property. Under the "Rule of 78" the
interest rebate which must be given to the borrower on prepayment is less than would
be obtained by calculating the outstanding balance by a straight-line method. The
"Rule" reflects the fact that the borrower has the use of more than half of the credit
for the first half of its life and should pay for the use of this larger amount if the
transaction is terminated by prepayment.
2
7Id. § 13-16-6(1) (c).
21
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differential stated as a lump sum; the time balance owed by the
retail buyer and his payment schedule; and the time selling price,
which is the sum of the down payment and the time balance.2 8
Although this is a comprehensive disclosure scheme as far as it goes,
the rate of the time-price differential is conspicuously missing.
Therefore, under the Retail Installment Sales Act the buyer will not
necessarily know what rate of interest he is paying for the privilege
of purchasing the car on time, nor how this rate would compare to
taking out a loan at a bank and using the proceeds to buy the car. As
will be pointed out subsequently, such rate disclosure is the heart and
soul of the C.C.P.A. and the U.C.C.C.
The Personal Property Installment Sales Act 29 regulates retail
installment sales of personal property other than motor vehicles. It
contains ceilings on time-price differentials ranging from 30 percent
on that part of the credit under $300 down to 20 percent on that part
of the credit in excess of $1,000.30

Like the Retail Installment Sales

Act, the Personal Property Act contains the 5 percent per installment
limitation on delinquency charges 3' and an authorization for interest
rebate according to the "Rule of 78. ' 3' The disclosure scheme in
the Personal Property Act is similar to that found in the Retail Installment Sales Act, with no required disclosure of the rate of the timeprice differential. The disclosure in both statutes is primarily aimed
at defining for the purchaser the spread between the cash price and
33
the time price.

Both the Retail Installment Sales Act and the Personal Property
Act contain hidden rough spots and inconsistencies. For example,
the coverage of both statutes extends to all "retail" transactions
where the goods are purchased for reasons other than resale.3

4

Thus

both statutes by their literal terms apply to retail business transactions
such as the installment purchase of heavy equipment by a corporation.
It seems obvious that the purpose of installment sales legislation is
to protect the individual consumer rather than the businessman who
is in a position to protect himself. It is for this reason that the
Colorado statutes would more properly distinguish between "consumer" and "nonconsumer" transactions rather than "retail" and
"wholesale" transactions. Nevertheless, this strange anomaly is firmly
imbedded in the statutes.
- Id. § 13-16-6(2) (a).

29 Id. § 121-2-1

et seq.

30

d. § 121-2-4(1).
Slid. § 121-2-7(1).
32

d. § 121-2-8.
33 For a discussion of all the present Colorado statutes see A. HELLERSTEIN & L. HELLERSTEIN, CHATTEL MORTGAGES IN COLORADO (6th ed. 1963).
34
COLO.REV. STAT. ANN. §§ 13-16-1(3), 121-2-2(2) (1963).
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It is also not clear why the Colorado installment sales statutes
apply only to secured transactions and not to unsecured installment
selling, where the consumer would seem to need just as much aid.
Nor are the two statutes free from inconsistencies between them.
Although they both contain limits on delinquency charges, only the
Retail Installment Sales Act prohibits cognovit notes.3 5 It seems fair
to ask, Why the distinction? Finally, neither of the installment sales
statutes requires any disclosure of the rate of the time-price differential even though the small loan laws require some disclosure of the
rate. This seems to be an unwitting and unnecessary extension of the
time-price doctrine into the area of disclosure. In short, although
present Colorado installment sales legislation serves a useful function,
its inconsistencies illustrate the need for a more uniform treatment of
problems in this area.
D. The Uniform Commercial Code.
There are also special consumer provisions in the Uniform
Commercial Code. 6 Article 9, dealing with secured transactions,
includes a special category of "consumer goods," defined as those
goods "used or bought for use primarily for personal, family, or
household purposes." 3 7 Recognizing that most consumer credit transactions have a local flavor, the Code requires that financing statements covering consumer goods are to be filed with the clerk and
recorder in the county of the debtor's residence rather than with the
Colorado Secretary of State. 38 The Code expressly provides that a
transaction subject to Article 9 is also subject to other Colorado
statutes regulating small loans and retail installment sales, and that
in case of conflict such consumer legislation controls.3 9
Furthermore, the consumer under the Code is protected by certain specific Code provisions. A security agreement under Article 9
must specifically identify and itemize consumer goods,4" although
only a general description of nonconsumer goods is required; such a
provision presumably deters the creditor from grabbing the kitchen
sink. No afteracquired property clauses are permitted to encumber
consumer goods.41 No security interest in consumer goods used by a
family, other than a purchase money interest in a motor vehicle, is
valid unless the security agreement is signed by both husband and
35

1d. § 13-16-6(1) (b).

36 Id.
37

§

Id. §
38
Id. §
39
Id. §
40
Id. §
41
Id.§

155 et seq. (1963)
155-9-109(1).
155-9-401(a).
155-9-203(2).
155-9-110.
155-9-204(4) (b).

[hereinafter referred to as the Code].
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wife. 42 If a debtor has paid 60 percent of the cash price of consumer
goods through a loan or time sale, a secured party who repossesses
the collateral must dispose of the collateral within 90 days, by sale,
lease, or otherwise. 43 By contrast, in cases involving nonconsumer
collateral, a secured party who has repossessed may propose to retain
the collateral in satisfaction of the obligation, and such disposition
may be averted only if the debtor objects.44 A consumer who buys
consumer goods having an original purchase price of $250 or less
takes free of a purchase money security interest in the goods where
the seller has relied upon automatic perfection rather than filing a
45
financing statement.
Perhaps the most significant consumer provision in the Code is
hidden in section 2-302, under which a court may render "unconscionable" contracts unenforceable. This broad provision has already
been invoked by the courts to strike down many installment sales
provisions which bear the stamp of the shark, including sweeping
cross-collateral clauses, waivers of defenses, and referral sales programs.

46

E. Other Statutory Protections.
In addition to the consumer legislation discussed above, Colorado
also has statutes regulating industrial banks, the issuance of credit
insurance, and assignments of wages.
The Industrial Bank Act 4 7 requires the licensing of industrial
banks. Such banks may charge an annual add-on interest rate on loans
not to exceed 10 percent. 48 Colorado is one of the few states which has
no usury statute governing commercial banks. Because the Industrial
Bank Act is not aimed at consumer lending as such, however, it contains no disclosure provisions.
The Colorado Insurance as Security for Loans statute 49 regulates
consumer lending insofar as it authorizes the lender, if it is a duly
42

1d.§ 155-9-203(1)(b).
1d. § 155-9-505(1).
44
1d. § 155-9-505(2).
45 Id. § 155-9-302(d) ; Everett National Bank v. Deschuiteneer, 244 A.2d 196 (N.H.
1968).
46 Section 2-302 of the Code has been used to invalidate a clause waiving defenses
against an assignee of a consumer sales contract, Unico v. Owen, 50 N.J. 101, 232
A.2d 405 (1967) ; an excessive cash price or time-price differential, Frostifresh Corp.
43

v. Reynoso, 54 Misc. 2d 119, 281 N.Y.S. 964 (Sup. Ct. 1966) ; a referral sales plan

in an installment sales contract, In re State of New York, 52 Misc. 2d 39, 275
N.Y.S.2d 303 (Sup. Ct. 1966); and "dragnet" clauses retaining all the consumer
owns- from tables to toothbrush-as collateral for the sale of any item bought
subsequently, Williams v. Walker-Thomas Furniture Co., 350 F.2d 435 (D.C. Cir.
1965). For a general discussion of this matter see Blalock, Unconscionable Consumer
Installment Contracts, 54 A.B.A.J. 279 (1968), and Davenport, Unconscionability
and the Uniform Commercial Code, 22 U. MIAMI L. REV. 121 (1967).
47 COLO. REV. STAT. ANN. § 14-17-1 et seq. (1963).

48 Id. § 14 -17.7(2) (a).
49 Id. § 73-4-1 et seq.
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authorized insurance agent, to sell credit life insurance to the borrower in an amount not exceeding the face amount of the loan. Such
insurance must be written upon a declining term basis. The credit
insurance statute specifically states that any gain to the lender in the
form of an insurance premium "shall not be deemed to be an additional or further interest, discount or charge in connection with such
loan and said lender may receive commissions on the premium paid
for such insurance .... ."" In other words, the present Colorado
statute makes it clear that any credit insurance premium is not to be
considered as an additional interest cost of the loan. As will be
pointed out below, this provision will be changed by both the
C.C.P.A. and the U.C.C.C. The credit insurance statute also states
that a borrower is not required to purchase credit insurance from the
lender as a condition precedent to the making of the loan.5 '
The Colorado statute governing assignments of wages"2 is consumer-oriented legislation in the sense that its requirements are so
cumbersome to the creditor that the taking of wage assignments in
consumer credit transactions is extremely unattractive. The statute
provides that no employer or debtor shall honor any assignment of
wages unless it is in writing and for a fixed definite part of the
wages "earned or to be earned within 30 days from the date of such
assignment." 53 A copy of every wage assignment must be given or
mailed by registered mail to the employer within five days of its
execution, with another copy to the wage earner. Each assignment
must be recorded in the county of the wage earner's residence. These
requirements are in addition to the standard filing requirements
imposed by the Uniform Commercial Code.
II.

THE CONSUMER CREDIT PROTECTION ACT

Because of the social implications of installment credit and the
notoriety given to marginal credit practices, consumer legislation has
been much in the spotlight recently. The most significant new piece
of legislation is the Consumer Credit Protection Act passed by Congress last spring, eight years after its introduction by Senator
Douglas, and signed by the President on May 29, 1968. The C.C.P.A.
is divided into four parts: Title I covers truth in lending, Title II
makes loan sharking a federal offense, Title III imposes restrictions
on garnishment, and Title IV establishes a national commission on
consumer finance.
50 Id. § 73-4-2.
51 Id. § 73-4-3.
52

Id. § 80-15-1 et seq.

53Id. § 80-15-1.

CONSUMER CREDIT LEGISLATION

1968

A. Truth in Lending.
Title I, Truth in Lending, constitutes a significant innovation in
consumer legislation and an abrupt departure from the prior law of
Colorado and other states. The gist of Truth in Lending is the requirement that all consumer loans, 54 consumer credit sales, 55 and
"open end credit plans" 56 contain a disclosure of the "finance charge"
as an "annual percentage rate." 57 As in the Uniform Commercial
Code, credit transactions disguised as leases or assignments are covered. 8 Business and commercial transactions, stockbroker margin
loans, transactions involving governmental agencies, and nonreal
property credit transactions in excess of $25,000 are all excluded
from coverage by Truth in Lending." The "finance charge" is
defined as the sum of all direct and indirect charges imposed by
the creditor as an incident of the extension of credit, including
(1) interest or time-price differential, (2) service or carrying charges,
(3) loan fees, (4) fees for credit investigations, and (5) premiums
for credit life insurance if the coverage by the insurance is a factor
in approval by the creditor of the extension of credit.6" By contrast,
premiums for property or liability insurance need not be included
as part of the finance charge if they are itemized by the creditor and
the debtor is clearly informed of his right to choose where to buy
such insurance.6 1 Similarly, filing fees and taxes need not be included
as part of the finance charge if they are itemized for the benefit of
the debtor.62 Although consumer real estate mortgages are covered
by Truth in Lending, the finance charge for such transactions need
not include such items as title insurance premiums, fees for various
closing documents, escrows for future payments of taxes and insur3
ance, appraisal fees, and credit reports.
The social policy behind requiring disclosure of the finance
54 C.C.P.A.
55

§

127.

Id. § 128.

56 Id.

§ 129. An "open end credit plan," which includes revolving charge accounts,
revolving bank credit, and credit card transactions, is defined as "a plan prescribing
the terms of credit transactions which may be made thereunder from time to time
and under the terms of which a finance charge may be computed on the outstanding
unpaid balance from time to time thereunder." Id. § 103 (i).
57 Truth in Lending only covers "creditors who regularly extend, or arrange for the
extension of, credit for which the payment of a finance charge is required" where
the money, property, or services which are the subject of the transaction "are primarily for personal, family, household, or agricultural purposes." Id. § 103(f), (h).
This definition of consumer transactions reflects the language of the Code § 9-109( 1).
58
C.C.P.A. § 103(g). See Code § 1-201(37).
59 C.C.P.A. § 104.
60
1

Id. § 106.
6 Id. § 106(c).
62
Id. § 106(d).
63
Id. § 106(e).
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charge as an annual percentage rate is articulated in the congressional
declaration of purpose appended to Truth in Lending:
The Congress finds that economic stabilization would be en-

hanced and the competition among the various financial institutions
and other firms engaged in the extension of consumer credit would
be strengthened by the informed use of credit. The informed use

of credit results from an awareness of the cost thereof by consumers.
It is the purpose of this title to assure a meaningful disclosure
of credit terms so that the consumer will be able to compare more
readily the various credit64terms available to him and avoid the
uninformed use of credit.
Truth in Lending is not a usury statute; it does not fix rates in
any way. Like the 1933 Securities Act, it is a disclosure statute. As
the declaration of purpose states, the intent of the statute is to encourage maximum competition among purveyors of consumer credit by
requiring that they all disclose the price of their wares in a common
language. The draftsmen presumably felt that only through a common language - annual percentage rate - can the consumer shop
for credit in the same way he shops for durable goods.
All persons in the business of extending credit - commercial
banks, finance companies, credit unions, department stores, automobile dealers, credit card franchisers - will now be required to disclose the cost of that credit as an annual percentage rate. 65 For
example, an add-on or discount rate of 5 percent will have to be
disclosed as a simple annual percentage rate of approximately 10
percent.6 6 Similarly, a monthly revolving credit charge of 1Y percent
will have to be translated into an annual percentage rate of 18 percent. The theory of Truth in Lending is that a uniform rate disclosure based on the declining principle balance rather than on the
original balance, most clearly reflects the popular understanding of
the cost of credit. The consumer, who is bombarded by a bewildering
variety of ways to measure the cost of credit extended to him, will
now have the benefit of a uniform measuring stick. Although some
economists and businessmen argue that demand for consumer credit
is insensitive to variations in credit costs, and that the consumer is
concerned only with the amount of his monthly payments, it seems
hard to deny that the consumer is extremely sensitive to fluctuations
of cost in other segments of the market such as mortgage lending
64 Id.

§

102.

Id. §§ 127-29. Truth in Lending will become effective on July 1, 1969. Id. § 504(b).
66Under both add-on and discount methods of computing credit charges the rate is
geared to the initial face amount of the credit, rather than to a declining balance. A
5 percent add-on rate approximates a 10 percent simple rate in an installment transaction because the consumer has, on the average, use of only half of the credit.
There has long been a taboo in the credit industry, stemming from the medieval
days of Thomas Aquinas and Peter Abelard, that people will refuse to pay an interest
rate in excess of 6 percent. Perhaps this is why monthly, add-on, and discount rates
are used instead of a simple annual rate. If such is the case, Truth in Lending might
put something of a damper on the demand for consumer credit.
65
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rates and savings account returns. Truth in Lending will, for the
first time, put short term consumer credit on a par with mortgage
lending, savings accounts, and commercial loans, which have long
involved the use of a simple annual percentage rate.
Perhaps the most heated criticism emerging from the voluminous
committee hearings on Truth in Lending is that translation of finance
charges into a simple annual percentage rate cannot be done mathematically. For example, the 112 percent monthly service charge for
credit cards or department store revolving accounts bears no necessary relation to the amount of time during which the consumer has
use of the goods without paying for them. Most plans have a 30-day
"grace period" during which payment may be made without any
charge, and the service charge is in any case arbitrarily imposed
against the balance of the account as of a particular billing date, a
balance which fluctuates constantly rather than declines steadily.
Therefore, the actual interest rate for revolving credit is often less
than 1112 percent per month. Nevertheless, the proponents of the Act
argued that disclosure of 18 percent per year is no less accurate than
112 percent per month. Furthermore, the Federal Act allows department stores the choice of simply multiplying their monthly rate by 12 or
using an average effective annual rate based upon their own cumulative experience.1 7 Before Truth in Lending becomes effective on
July 1, 1969, the Federal Reserve Board will publish final regulations
and conversion tables to facilitate translation of different types of
finance charges into an annual percentage rate.6"
Truth in Lending requires disclosure with respect to three basic
types of credit transactions: credit sales, consumer loans, and revolving credit ("open end consumer credit"). For credit sales, there must
be a written disclosure somewhat as presently required under the
two Colorado retail sales acts discussed above. The downpayment
is subtracted from the cash price. To the resultant is added an
itemized sum of taxes, property and liability insurance premiums,
and official fees, none of which are part of the finance charge. This
yields the "total to be financed." 6 9 Then there must be disclosure of
the total finance charge over the life of the transaction, except in the
case of first mortgages on homes.7" Then the finance charge must
6

7 C.C.P.A. § 127(a) (5) (A).
68 Id. § 107(d).
69
Id. § 128(a)(5).
70
Id. § 128 (a) (6). The exception for first mortgages seems proper in that such obligations are so often refinanced or assumed by new purchasers that the debtor rarely pays
the total finance charge over the life of the mortgage.
Truth in Lending also contains a unique provision allowing a homeowner 3 days
to rescind a second mortgage on his dwelling. Id. § 125. This provision was apparently aimed at debt consolidation services which often take a second mortgage on the
debtor's residence. Compare the 3-day "cooling-off" period for home solicitation
sales under the U.C.C.C. mentioned at p. 700 infra.
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be expressed as an annual percentage rate - not add-on, not discount,
not monthly."' Then there must be a statement of the repayment
schedule, late charges which may become payable, and a "clear
identification" of any property in which the seller retains a security
interest. 2 This requirement of a "clear identification" of collateral
dovetails neatly with the unique Colorado Uniform Commercial Code
provision which requires a specific itemization of consumer goods
collateral in the security agreement.7v Finally, prepayment according
to the "Rule of 78" is authorized so long as the calculation is consistent
4
with regulations of the Federal Reserve Board.
For consumer loans, the disclosure requirements are similar.
The proceeds of the loan available for use by the debtor are added to
the charges not included in the finance charge to arrive at the "total
amount to be financed." 7 5 The aggregate amount of the finance
charges (except for first mortgages) must be disclosed, as well as the
finance chiarge expressed as an annual percentage rate. Repayment
schedules, late charges, and itemization of any security must also be
disclosed, as with credit sales."
In the realm of revolving bank credit, retail charge accounts,
and credit cards, there must be the following disclosures before an
account is opened: (1) the condition under which a finance charge
may be imposed, including a statement of any "grace period";
(2) the method of determining the balance upon which the finance
charge will be imposed; (3) the method of determining the amount
of the finance charge; and (4) the annual percentage rate of the
finance charge arrived at by multiplying the monthly rate by 12, or
such an annual rate to be calculated according to Federal Reserve
regulations as is based on the creditor's average experience.77 At each
billing period the bank, department store, or credit card company
must transmit to the consumer a statement which, in addition to
disclosing all activity in the account during the billing period, reiterates the disclosures which were made when the account was opened."
Whether credit sales, consumer loans, or revolving credit is
involved, disclosure of the finance charge as an annual percentage
rate is the primary departure which the C.C.P.A. makes from prior
Colorado law and established practice in the credit community. Fail71 Id. §
2

7

128(a) (7).

Id. §§ 128(a) (8)-(10).

73 COLO. REv. STAT. ANN. § 155-9-110 (1963).

C.C.P.A. § 121.
1Id. § 129(a) (3).

74
7

71 Id. § 129(a) (6)-(8).
7 Id. §
78

'

d. §

127(a).
127(b).
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ure by creditors to comply with the disclosure requirements of Truth
in Lending exposes them to liability in the amount of twice the
finance charge, attorneys' fees, and costs of any action by the consumer to enforce such liability."'
Truth in Lending also contains provisions relating to credit
advertising. The basic rule is that where any specific credit terms are
advertised, the creditor must practice what he preaches, and all of the
material terms must be set forth. For example, no credit advertisement may state that a specific periodic installment amount can be
arranged "unless the creditor usually and customarily arranges credit
payments or installments for that period and in that amount." 8 0 The
same rule applies to down payments. 8 ' Finally, no advertising may
set forth any of the terms of an open end credit plan or any other
consumer credit sales or loans unless nearly all of the disclosures
required in connection with such a transaction are set forth in the
advertisement. 82 If any advertisement purports to state a rate for the
finance charge, it must be put in terms of an annual simple percentage.83
B. Extortionate Credit Transactions.
Title II of the C.C.P.A., which makes loan sharking a federal
crime, distinguishes among (1) making extortionate extensions of
credit,8 4 (2) financing extortionate extensions of credit,8 5 and
(3) collection of extensions of credit by extortionate means. 86 An
extortionate extension of credit is defined as "any extension of credit
with respect to which it is the understanding of the creditor and the
debtor at the time it is made that delay in making repayment or
failure to make repayment could result in the use of violence or other
criminal means to cause harm to the person, reputation, or property
of any person." 8" The penalty for any violation is up to $10,000 or
imprisonment for 20 years, or both. 8 In a prosecution under Title II,
the fifth amendment may be suspended and immunity granted to any
witness.8 0 This is an obvious attempt to reach the bowels of organized crime through informants.
79

ld. § 130.

80Id. § 142(1).
81Id. § 142(2).
82

Id. §§ 143, 144.
Id.
8
4 Id. § 892.
8 Id. § 893.
8
6 Id. § 894.
8
7Id. § 891(6).
8

88

Id.§ 892(a).
89 Id. § 895.
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C. Restrictions on Garnishment.
Title III exempts from garnishment 75 percent of any individual's weekly wages, or $48, whichever is moreY0 This is a legislative
attempt to promote greater uniformity in the bankruptcy laws9 ' and
to help relieve the consumer from the pressure of being forced into
bankruptcy. The 75 percent exemption, which becomes effective on
July 1, 1970, is substantially broader than the present Colorado
exemption of 35 percent for non-heads-of-households and 70 percent
for heads-of-households.9 2 Furthermore, Title III prohibits for the
first time any employer from discharging an employee because his
wages have been subject to garnishment for any one indebtedness. 3
The requirement in the present Colorado garnishment statute that no
garnishment may be issued except in aid of judgment 4 will be
unaffected by the new law. 5
D. National Commission on Consumer Finance.
Title IV of the C.C.P.A. establishes a national commission to
"study and appraise the functioning and structure of the consumer
finance industry, as well as consumer credit transactions generally." 9'
The commission is given broad investigative powers to help dull
sharp practices in the credit world."
III.

THE UNIFORM CONSUMER CREDIT CODE

The Consumer Credit Protection Act exempts from its disclosure
requirements any class of credit transactions subject to a state law
which requires disclosure substantially similar to the C.C.P.A. and
which contains adequate provisions for enforcement. " The Revised
Final Draft of the Uniform Consumer Credit Code recently adopted by
the National Conference of Commissioners on Uniform State Laws
has been tailored to conform to the federal act. 9 9 Therefore, subject to
regulations to be promulgated by the Federal Reserve Board, adoption of the U.C.C.C. would provide Colorado and other states with
a unique opportunity to preempt federal legislation and keep the
90

d. § 303.
91 Article I, § 8 of the United States Constitution authorizes Congress to establish "uniform laws on the subject of bankruptcy throughout the United States."
9
2 Compare with COLO. REV. STAT. ANN. § 77-2-4 (1963).
93 C.C.P.A. § 304.
94 COLO. REV. STAT. ANN. § 77-1-9(2) (1963).
95 C.C.P.A. § 307 (1).
9
6 Id. § 404(a).
97
1d. § 405.
98
Id. § 123.
99
One major change which had to be made in the Revised Final Draft of the U.C.C.C.
was the possible inclusion of credit life insurance premiums as part of the finance
charge to be disclosed as an annual percentage rate. Compare §§ 2.109, 2.202, 3.109
and 3.202 of the Tentative Final Draft (Working Draft No. 8) with those same
sections of the Revised Final Draft.

1968

CONSUMER CREDIT LEGISLATION

regulation of consumer credit on the state level. 10 0 Viewed in this way,
enactment by Congress of the Consumer Credit Protection Act, the
disclosure provisions of which will not come into effect until July 1,
1969, provides a strong argument in favor of early enactment of the
U.C.C.C.
In Colorado, the C.C.P.A. will alter both the small loan laws
and retail sales acts as discussed above, none of which require disclosure of the finance charge as an annual percentage rate. In addition, the garnishment statute is modified by the C.C.P.A., as is the
credit insurance statute. Rather than worry about which portions of
the prior Colorado statutes are repealed and which are retained in
light of the federal act, it seems an opportune time to enact the
comprehensive U.C.C.C. as a needed house cleaning of statutes which,
as pointed out above, are riddled with anomalies and inconsistencies
in any case. If Colorado chooses to be among the first states to adopt
the U.C.C.C., regulation of consumer credit can be retained at the
state level without a sacrifice of uniformity, modernization and
clarification can be injected into this vital area of the law, and the
scattershot approach to consumer credit legislation will be replaced
by a single comprehensive statute.'
The U.C.C.C. enters all three basic areas of consumer credit
regulation - disclosure requirements, rate ceilings, and limits on
creditors' rights.' 2
A. Disclosure.
As with the Consumer Credit Protection Act, the disclosure
policy of the U.C.C.C. is to encourage "shopping for credit" by giving
to consumers a common language by which to measure the cost of
credit offered by different sellers and lenders. For both "consumer
credit sales" '03 and "consumer loans"'o 4 an itemization of the trans100 Even if the U.C.C.C. is adopted, those provisions of the C.C.P.A. covering extortionate credit transactions and establishing a national commission on consumer finance
would continue in effect. The same is true of disclosure in credit advertising.
101 For a somewhat outdated capsule summary of the U.C.C.C. by its principal draftsmen,
see Jordan & Warren, A Proposed Uniform Code for Consumer Credit, 8 B.C. IND.
& Co ,. L. REV. 441 (1968). For an excellent and up-to-date collection of articles
on the U.C.C.C. see 68 COLUM. L. REV. 387-519 (1968).
102 Beyond the scope of this discussion is Article 6 of the U.C.C.C. which provides an
administrator for the U.C.C.C., defines his powers, and provides administrative
remedies for enforcement. In Colorado, this administrator might be the Colorado
Banking Commissioner. Article 7, which authorizes the formation and licensing of
nonprofit debt-counseling corporations, will not be promulgated by the Commissioners
on Uniform State Laws until after 1968.
103 This is defined in U.C.C.C. § 2.104 to mean a sale of goods or services purchased
primarily "for a personal, family, household, or agricultural purpose." A sale of an
interest in land is not included unless the credit service charge exceeds 10 percent as
an annual percentage rate.
104 This is defined in U.C.C.C. § 3.104 to mean loans in which the debt is incurred primarily "for a personal, family, household, or agricultural purpose" and excluding
loans of 10 percent or less upon the security of an interest in land.
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action and a disclosure of the annual percentage rate of the finance
charge is required, as under the Consumer Credit Protection Act. The
itemization requirement for a consumer credit sale is basically the
same as that required under the federal act.'" 5 The same is true for
disclosure with respect to consumer loans. 10 6 As with the Consumer
10 7
Credit Protection Act, any misleading advertising is prohibited.
Going beyond the federal act, however, the U.C.C.C. also contains
express disclosure provisions with respect to refinancing of credit
sales,' 0 8 consolidation of separate credit sales' 09 or consumer loans," 0
and deferral charges."' As with the federal act, detailed disclosure of
the terms of revolving credit must be given at the time a revolving
charge account or revolving loan account is opened, as well as at the
2
time of each billing cycle."
Another rather unique departure under the U.C.C.C. is the
requirement of full disclosure of the terms of bona fide consumer
leases." 3 The lessor must provide to the lessee: (1) a brief description of the goods covered; (2) the amount of any payment required
at the inception of the lease; (3) the amount payable for official fees;
(4) the amount and description of other charges not included in the
rental payments; (5) a description of any insurance; (6) payment
schedules; (7) a description of the lessee's right of termination, if
any; and (8) a statement of any liabilities imposed upon the lessee
14
at the end of the term."
In order to conform to the Consumer Credit Protection Act, the
other disclosures required under the U.C.C.C. are in part patterned
after the federal act, particularly in the requirement of annual percentage rate translation. The beauty of the U.C.C.C. is that it offers
an opportunity to preempt federal regulation in this vital area.
B. Rate Ceilings.
A major change from present Colorado law would be imposition
by the U.C.C.C. of general rate ceilings with respect to consumer
105

See the discussion at pp. 689-90 supra. See also U.C.C.C. § 2.306.

106 See U.C.C.C. § 3.306. Calculation of the credit service charge for credit sales is

found at § 2.304, and calculation of the loan finance charge for consumer loans is
found at § 3.304.
107 U.C.C.C. §§ 2.303, 3.303.

108 Id. § 2.307 requires disclosure, at the time of the refinancing, of (1) the unpaid balance before refinancing, (2) rebates to which the buyer might otherwise have been
entitled, (3) any additional charges in connection with the refinancing, (4) the
amount financed under the refinancing, (5) the amount of the credit service charge,
(6) the unpaid balance, and (7) the repayment schedule under the financing.
1l9 Id. § 2.308.

1o Id. § 3.307.
I11Id. § 3.308.
112 Id. § 3.309.
113 The term "consumer lease" is defined in U.C.C.C. § 2.106.
114 U.C.C.C. § 2.311.
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credit sales and consumer loans. If the U.C.C.C. is adopted in Colorado, a general usury schedule for consumer credit will be applicable
for the first time. On the other hand, the rate ceilings imposed by the
U.C.C.C. distinguish between sales and loans, thus paying lip service
to the time-price doctrine." 5 In setting relatively high rate ceilings
on consumer credit transactions, instead of attempting to fix rates,
the draftsmen of the U.C.C.C. intended to avoid the rigid inflexibility
which could result from rate ceilings set too near the market. In
addition, the U.C.C.C.'s policy of encouraging competition and easy
entrance into the consumer credit field". 6 would be thwarted by
setting the rate ceilings too low.
Maximum charges are set for credit sales, consumer loans, and
revolving credit. With respect to the finance charge for credit sales
other than revolving charge accounts, the ceiling is set at 36 percent
for that part of the unpaid balance which is $300 or less, 21 percent
for that part of the unpaid balance between $300 and $1,000 and
15 percent for that part of the unpaid balance in excess of $1,000; in
the alternative, the creditor is authorized to charge a flat rate of 18
percent on all amounts." 1 For revolving charge accounts the ceilings
are 24 percent on balances of $500 or less and 18 percent on balances
in excess of $500."' There are two classes of consumer loans:
supervised loans and nonsupervised loans. Supervised loans are defined as those where the interest rate is in excess of 18 percent." 9 A
supervised lender must obtain a license from the appropriate state
official based upon his "financial responsibility, character and fitness."' 2 0 The "character and fitness" criterion for entry into the
consumer credit market has been attacked by the American Bankers
Association as too liberal and is the primary reason that the ABA has
not endorsed the U.C.C.C.; in Colorado, however, this "free entry"
provision makes no change in the present law, except that the ceiling
2
on nonsupervised rates is increased from 12 percent to 18 percent.' '
The rate ceiling on supervised loans, including revolving loan
accounts, is the same as for credit sales: 36 percent for that part of the
115 The draftsmen of the U.C.C.C. state that sales credit and loan credit are treated
separately because of the danger that the courts of a state which had not adopted the
U.C.C.C. might otherwise be tempted to rely on its rejection of the time-price doc-

trine. See Prefatory Note to Tentative Final Draft of UNIFORM CONSUMER CREDIT
CODE, Extra Edition, CCH INSTALLMENT CREDIT GUIDE, May 13, 1968, at xix. This

seems to be a rather hollow rationale.
116 See U.C.C.C. § 2.201, Comment 1.
117 U.C.C.C. § 2.201'(2).
118 Id. §

2.207(3).

119ld. §§ 3.501(3), 3,201(1).
120d. § 3.503(2). Organizations such as national or state banks are exempt from the
licensing requirements as "supervised financial organizations." Id. § 1.301(17).
121
See COLO. REV. STAT. ANN. § 73-3-5(2) (1963).
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unpaid balance which is $300 or less; 21 percent for that part of the
unpaid balance between $300 and $1,000; 15 percent for that part of
the unpaid balance which is more than $1,000; or a flat rate of 18
percent of all balances.' 2 2 Multiple agreements to obtain a higher rate
of interest on supervised loans are prohibited." 8 In addition, a supervised loan the principal of which is $1,000 or less may include neither
a security interest in real property 2 " nor a provision for attorneys'
fees. 2" The rate ceiling on a nonsupervised loan, including revolving
20
loan accounts, is set at 18 percent.'
In all credit sales and loans, delinquency charges are limited to the
lower of $5 or 5 percent of the unpaid amount of any installment not
paid within 10 days after its due date.' 2 7 In the alternative, the parties
are free to contract for a deferral charge, which must be disclosed in
advance,1 2 ' a refinancing charge not in excess of the regular rate
ceilings,' 2 9 and a finance charge on consolidation, subject to the regular rate ceilings.'
Finally, rebate upon prepayment is in general
calculated according to the "Rule of 78." 1"1 Neither rates for credit
life, health, and accident insurance nor limits on entry into the insurance field are imposed by the U.C.C.C., although it does regulate
credit insurance in a broad way. Article 4 of the U.C.C.C. covers
the various types of insurance which may be offered by the creditor in connection with a consumer sale, consumer lease, or consumer loan. It authorizes the providing of credit life, accident, and
health insurance by the creditor 18 2 so long as the amount charged by
the creditor does not exceed the premium charged by the insuror 88
and so long as ratable rebate upon prepayment is allowed."
With
respect to credit life insurance, the originally scheduled term of the
insurance must extend until maturity of the debt, 3 5 and the amount
of insurance must not initially exceed the debt. 8 With respect to
property insurance, the amount, terms, and conditions of the insur12U.C.C.C. § 3.508(2).
13 Id. § 3.509.
24

Id. § 3.510(1).
"15Id.§ 3.511'(1).
1l1d. § 3.201(1), (4).
1 7 Id. §§ 2.203, 3.203. The U.C.C.C. contains no express provision prohibiting acceleration clauses in consumer promissory notes unless a court were to find such a clause
"unconscionable." See id. § 5.107.
8
12 Id. §§ 2.204, 3.204.
129 Id. §§ 2.205, 3.205.
130 Id. §§ 2.206, 3.206.
131 1d. §§ 2.210(3), 3.210(3).
32
1 1d. § 4.104(1).
33

1

4

Id. §

4.107(1).

13 Id. § 4.108(1).
3
1 5 Id. § 4.201 (2).
36 Id. § 4.202(1) (a).
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ance must be reasonable in relation to the debt.1"' With respect to
liability insurance, no such policy may be charged against the debtor
unless the insurance "covers a substantial risk of liability arising out
of the ownership or use of property related to the credit transaction."' 1 38 Since it requires that credit life insurance premiums be
included as part of the finance charge if insurance coverage is a factor
in the approval of the credit, Article 4 of the U.C.C.C. alters the
present Colorado credit insurance statute, 13 9 which automatically
excludes them.
C. Limits on Creditors' Rights,
In addition to disclosure requirements and rate ceilings, the
U.C.C.C. contains a number of provisions restricting creditors' rights
in consumer credit transactions. 4 ' The draftsmen appear to recognize
that concepts which play a vital role in commercial business transactions should not automatically be carried over into the realm of consumer credit.' 4 ' The Uniform Commercial Code begins to draw such a
distinction in its sections especially protective of the consumer142 and
48
in its deference to conflicting state consumer credit legislation.'
The final step is taken by the U.C.C.C. in a number of wide-ranging
provisions designed to restrain overreaching by lenders and sellers in
the consumer credit realm.
1. No Waiver of Debtors' Rights
The U.C.C.C. provides that none of the rights and benefits given
to a consumer by the statute can be waived except as expressly provided.' 44 This is an extension of a similar provision in the Uniform
Commercial Code.' 4
Negotiable Consumer Notes Outlawed and Assignee Subject
to Defenses
A common problem which confronts consumers arises because
of the commercial practice of selling or "discounting" the consumer's promissory note. The merchant sells the note to a bank or
other lending agency at a discount and thereby has a steady cash
flow with which to run his business. The consumer, however, if he
2.

131Id. § 4.301.
138Id. § 3.303.
139COLO. REV. STAT. ANN. §

73-4-3 (1963). See text accompanying note 51 supra.

140U.C.C.C. §§ 2.401 et seq., 3.401 et seq. These provisions do not apply to sales of land

or loans primarily secured by land.
141 For a good general discussion of this area see Helstad, Consumer Credit Legislation;

Limitations on Contractual Terms, 8 B.C. IND. & COM. L. REv. 519 (1967).
142See discussion at pp. 684-85 supra.
14 See COLO. REV. STAT. ANN. §§ 155-9-201,-203(2)
'"4U.C.C.C. § 1.107(1).
45
1 See COLO. REv.STAT. ANN.§ 155-9-501(3) (1963).

(1963).
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has defective merchandise, finds that he cannot threaten to hold back
payment until the merchandise is made good because the merchant is
no longer the one to whom payment need be made. The consumer is
thus put in the posture of having to pay for the defective merchandise
while trying to have the defect remedied. In order to alleviate this
consumer problem, the U.C.C.C. provides that a seller or lessor may
not take a negotiable instrument other than a check in connection
with a nonagricultural consumer credit transaction. 4 ' The result of
this provision is to prevent the assignee from being a holder in due
course who would otherwise take the note free from defenses which
could be asserted by the consumer. A holder is not in good faith if he
takes a negotiable promissory note made by a consumer, 147 although a
holder who in good faith does not know of the paper's consumer
origin may qualify as a holder in due course who takes free of defenses. As a corollary to the negotiable note provision, an assignee
of consumer credit paper is subject to all real and personal defenses
48
or claims of the buyer or lessee, regardless of any waiver provision.'
These limitations do not apply with respect to consumer loans.
3. Balloon Payments Prohibited
The balloon payment, defined by the U.C.C.C. as a final installment on a loan or sale which is more than twice as large as the
average of the other payments, is prohibited unless the buyer or
borrower has the right to refinance the amount of the balloon payment at the time it is due without penalty and upon terms no less
favorable than the terms of the original note. 4" An exception is
provided when the repayment schedule is adjusted to seasonal income
of the consumer.' 50
4. Limitations on Security
Although there is no limit on purchase money security, an installment seller is prohibited from taking a security interest in other
146 U.C.C.C. § 2.403.

147 Id. "Since the prohibition against negotiable notes in consumer financing will be
well-known in the financial community after enactment of this Act, professional
financers buying consumer paper will normally not qualify as holders in due course
with respect to notes taken by dealers in violation of this section and negotiated to
them." Id. § 2.403, Comment.
148 Id. § 2.404, Alternative A. Alternative B provides that an assignee may take free of
defenses when there is an agreement by the buyer or lessee not to assert defenses and
when the consumer does not raise a defense, in writing, within 3 months after the
creditor's notice of the assignment.
Both of these alternatives dovetail with § 9-206 of the Code which authorizes
an agreement not to assert defenses against an assignee "subject to any statute which
establishes a different rule for buyers or lessees of consumer goods." COLo. REV.
STAT. ANN. § 155-9-206(1)

(1963).

U.C.C.C. §§ 2.405, 3.402. The "balloon" is often used as a device by which the consumer can be forced to refinance the balance at a higher rate. A parallel section provides that a nonagricultural consumer lease may not provide that a performing lessee
shall be liable for an amount upon termination of the lease in excess of twice the
average rental. Id. § 2.406.
150 Id. §§ 2.405, 3.402.
149
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property of the buyer except (1) in land to which the goods sold are
affixed and where the debt is more than $1,000, (2) in goods upon
which services are performed or to which the goods sold are annexed
and where the debt is more than $300,' and (3) under the crosscollateral provisions discussed below. The lessor of a consumer lease
may not take a security interest in any property of the lessee, including the leased property.1 5 Except for the prohibition against real
property security in a supervised loan of less than $1,000,153 there are
no security limitations with respect to consumer loans under the
U.C.C.C.
A closely related section covering consumer sales provides that
a consumer credit seller may secure the debt arising from a subsequent
sale (1) by contracting for a security interest in other property if as
a result of a prior sale it is still subject to an outstanding security
interest in favor of the seller, or (2) by contracting for a security
interest in the property subsequently sold as security for the previous
debt."' As a prohibition against "cross-collateral clauses" under
which no collateral is released until debts arising from all sales are
rule for both
paid, " the U.C.C.C. establishes a first-in-first-out
57
installment sales' 5 6 and revolving charge accounts.'
5. No Assignment of Earnings
The U.C.C.C. flatly prohibits assignments of earnings as security
for a consumer sale, consumer lease, or consumer loan.' 8 These
provisions would repeal entirely the already terribly cumbersome
Colorado statute governing wage assignments.' 59
6. Restrictions on Promissory Notes
In addition to the prohibition against negotiability in consumer
promissory notes, the U.C.C.C. also outlaws cognovit notes' 0 ° and
either prohibits attorneys' fee clauses altogether' or limits them to
i51 Id.
2

L5 Id.

§ 2.407(1).
§ 2.407(2).

13 Id. § 3.510.

1541d. § 2.408(1).
155
156

For an excellent example of such a clause in operation with devastating effect see
Williams v. Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965).
U.C.C.C. § 2.409(1).

§ 2.409(2).
Id. §§ 2.410, 3.403.

157 Id.
158

§ 80-15-1 et seq. (1963). See text accompanying notes 52
& 53 supra.
U.C.C.C. § 2.415 '(notes evidencing sales), § 3.407 (notes evidencing loans). Although there is no statute or case in Colorado expressly condemning confessions of
judgment by consumers, some Colorado courts refuse to enforce such clauses. The
Code is neutral on the subject of cognovit notes. See Coco. REV. STAT. ANN. § 1553-112(1) (d) (1963) and Official Comment 2 thereto.
Alternative A, U.C.C.C. §§ 2.413, 3.404.

159 COLo. REV. STAT. ANN.
60

161
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15 percent of the unpaid debt after default,162 depending on which
alternative is adopted by the state. Finally, no default charge may be
imposed except for reasonable expenses incurred in realizing on a
3
security interest.'
7. Restrictions on Deficiency Judgments
With respect to a consumer credit sale, if the seller repossesses
goods which had a cash price of $1,000 or less, he is prohibited from
seeking a deficiency judgment. 6 Conversely, if the seller elects to
bring an action against the buyer, he is prohibited from repossessing
or levying execution upon the collateral.' 6 5 This doctrine of election,
which does not apply to consumer loans, is directly contrary to the
Uniform Commercial Code, which authorizes cumulative remedies
and would presumably continue to apply to consumer loans.' 66
8. Restrictions on Garnishment.
With respect to garnishments, the U.C.C.C. goes beyond the
Consumer Credit Protection Act in providing that no employer may
discharge any employee because he has received garnishment sum67
monses, no matter how many.'
9. Limitations on Referral Sales and Home Solicitation Sales
The U.C.C.C. outlaws the referral sale device' 6 8 and provides a
3-day "cooling-off" period during which any home solicitation sale
may be rescinded in writing by the consumer.' 69
CONCLUSION

The revolution in consumer credit turns on the assumption that
the consumer is a special breed of debtor who requires protection
which is not necessarily appropriate for business or commercial
debtors. The Federal Consumer Credit Protection Act takes a giant
step in attempting to bring about this protection by requiring disclosure of consumer credit finance charges as an annual percentage rate.
The Uniform Consumer Credit Code also adopts the above
method of disclosing credit and in addition makes other changes from
present Colorado law which are especially significant from the consumer's point of view. The provision outlawing negotiable promissory
notes and its significance to the consumer have already been dis182 Alternative B, U.C.C.C. §§ 2.413, 3.404.
163 U.C.C.C. §§ 2.414, 3.405.
84
Id. § 5.103(2).
165 d. § 5.103(6).

1

16 6

COO REV. STAT. ANN. § 155-9-501(1) (1963).
167U.C.C.C. § 5.106.
188
1d. § 2.411.
69
1 Id. § 2.502 (1). Compare the 3-day "cooling-off" period for second mortgages on resi-

dences under the C.C.P.A., discussed at note 70 supra.
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cussed.170 Another provision in the U.C.C.C. which is especially
important to the working consumer is that which prevents an
employer from discharging an employee because of garnishee summonses, no matter how many the employer has received regarding
that employee.' 7 ' This assures the debtor that he will not lose his
means of repaying his debt if he falls in arrears on it. The creditor,
however, still may use the garnishment method of collecting his debt.
A third U.C.C.C. provision which should be of great help to
protect the consumer who does not understand the workings of the
business world is the inclusion of a 3-day "cooling-off" period during
17 2
which any home solicitation sale may be rescinded by the consumer.'
The intent is of course to help the housewife who falls into the
clutches of a high pressure door-to-door salesman and in the calm
light of morning, or more likely when her husband comes home,
decides she really does not want the item after all.
These three provisions are representative of the attempt of the
U.C.C.C. to protect consumers, especially that segment of the consumer population which most needs help, the people who are not
aware of the pitfalls which may await them in credit dealings. Since
the U.C.C.C. seems to accomplish this protection while keeping consumer credit regulation at the state rather than the federal level, it
is hoped that the Colorado legislature will be persuaded to pass this
important statute.

See text accompanying note 146 supra.
1i U.C.CC. § 5.106.
172 Id. § 2.502 (1).
17o
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WORLD OUTER SPACE PRISON:

A PROPOSAL
By Luis KUTNER*
The inadequacies of present incarceration methods in terms of
prisoner rehabilitation and inefficient utilization of manpower
resources have often been discussed by modem penologists. The
present emphasis on prisoner reformation is to some degree in conflict with basic penological concepts of punishment and isolation
of criminals from society. Professor Kutner suggests in this article
that advancing space technology will someday allow for the realization of an alternative to present prisons-a world outer space
prison for future institutionalizationof criminals. The recent success
of Apollo 8 astronauts in orbiting the Moon and returning to Earth
and the projected mission of the crew of Apollo 11 to land an
American on the Moon's surface in July of 1969 adds a distinct
aura of possibility to his suggestion. He discusses the historical
precedent of banishment and then notes the lack of any substantial
legal obstacles in establishing his proposed prison. Certainly, Professor Kutner's thesis is a novel and interestingproposal for solution
of the ever-growing problems of penal reform in the world today.

I. THE PROPOSAL

HIS article proposes the establishment of an orbital world
prison' at the turn of the 20th century, to hold the entirety of the
planet's population of felons.2 The proposal for such a United

T

A member of the Illinois Bar and the Indiana Bar; former visiting Associate Professor,
Yale Law School; Chairman, World Habeas Corpus Committee, World Peace Through
Law Center; Chairman, Commission for International Due Process of Law; former
Consul, Ecuador; former Consul General, Guatemala; former Special Counsel to the
Attorney General of Illinois; and author of numerous law journal articles and several
books, including World Habeas Corpus and I, the Lawyer. The author wishes to
acknowledge the research assistance of Stuart Weisler.
1 The term "'orbital" is used within the context of this paper to denote both natural
orbiting bodies such as the Moon, and those made by man.
2 It must be noted at the outset that short term incarceration will still be handled on
the Earth.
The term "felon," as used within the scope of this work, shall only include those
mentally responsible for their acts, and is not to include those sentenced to very short
term incarceration. In addition, as will be noted later in the text, special provision
will be made for those incapable of rehabilitation.
Most people today think of banishment, if at all, only in relation to fiction,
antiquity, or both. "The device of thrusting out of the group those who have broken
its code is very ancient and constitutes the most fearful fate which primitive law could
inflict. The offender.., was driven forth naked into the wild." Plucknett, Outlawry,
11 ENCYC. Soc. Sc'. 505 (1933). Genesis relates that Adam and Eve were banished
from Eden, and "it has indeed been contended that the mark set on Cain was not so
much a miraculous or talismanic sign for the protection of his life, as a sign probably
connected with one of the most ancient of all forms of judicial punishment [-banishment]." Fink, Crimes and Punishments Under Ancient Hindu Law, 1 L. MAGAZINE &
REV. (4th Ser.) 321, 333 (1875). The ancient civilizations of Babylon (F. HARPER,
THE CODE OF HAMMURABI KING OF BABYLON 55 (1904) (154 of the Code)), Greece
(Z. CHAFEE, THREE HUMAN RIGHTS IN THE CONSTITUTION OF 1787, at 205 (1956)),
and Rome (E. SUTHERLAND & D. CWESSEY, PRINCIPLES OF CRIMINOLOGY 268 (1960) )
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Nations penal colony is set forth, not for any intrinsic romance it
might be thought to possess, but as a practical solution to the penological problems presently existing in the world and those which we
may expect to arise as a result of the growth in world population.
The United States is already dedicated to the creation of a space
station in the form of a Manned Orbital Laboratory' and to the
exploration and utilization of the Moon. Public discussion may lead
to a recognition that the physical remoteness of outer space may also
serve a useful penal purpose.
Briefly, the outer space prison envisioned would be a permanent
space station, created by a treaty-statute and administered by an
international agency. Through the soilless growth of plants and
edible algae, it would be self-sufficient in food and oxygen but
dependent on the Earth for such necessities as medical supplies and
electrical equipment. No opportunity would be allowed for the seizure
of a space vehicle by a convict and his return to Earth. For that reason
the prison would offer a more nearly perfect deterrent than can be
provided by any prison from which an inmate can contemplate
escape. Within its confines the prison could afford the inmates
relative liberty of movement and normal family and sexual relations
since prisoners' families could be allowed to accompany them if they
wished. Also, prisoners might marry and begin their families while
in prison. The odious apparatus of bars and walls could be greatly
reduced or done away with altogether. Thus, the world outer space
prison would represent a kind of "leveling up" for the world prison
population, an incarceration under more humane conditions than one
would reasonably expect the majority of them to have known. The
proposed institution should be attractive to those seeking the broadest
employed banishment, and England made extensive use of it for centuries. By the
midnineteenth century, however, the English lost interest in banishing citizens. "No
power on earth, except the authority of Parliament, can send a subject of England,
not even a criminal, out of the land against his will." 4 HAWKINS, PLEAS OF THE
CROWN 298 (1795).

At the time the union was formed, banishment did not appeal to the United
States, which had so recently been used as a depository for Europe's "refuse."
The idea of such laws would have been repulsive to men of that time [1789].
Banishments were a thing of the remote past .... Very likely the Constitution
would have failed of ratification if the members of the state conventions
had been told that the proposed national government would be able to throw
people out of this country.
Z. CHAFEE, supra at 205-06. The practice was not entirely repugnant to the
colonists, however, as is illustrated by the cases of Roger Williams and Anne Hutchinson. See W. DOUGLAS, AN ALMANAC OF LIBERTY 135 (1954).
"Banishment, however, did not go the way of the pillory and the whipping post.
Although banishment of a citizen from the country has in recent years been no more
than a theoretical possibility, at the state level banishment exists as a practical fact
.... Armstrong, Banishment: Cruel and Unusual Punishment, 111 U. PA. L. REv.
758-59 (1963). See also Simsarian, Outer Space Cooperation in the United Nations,
57 AM. J. INT'L L. 854 (1963).
3 Cf. Cooper, Manned Orbiting Laboratory: A Major Legal and Political Decision, 51
A.B.A.J. 1137 (1965).
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possible scope for prison reform. In addition, the world outer space
prison would offer a uniform "total" reform, rather than a piecemeal,
country-by-country reform.
Reformers are looking for a system of penology which will
better accomplish the tasks penal institutions are supposed to serve.
The most basic of these tasks is the removal of the criminal from
society for the proper period of time. The remoteness of space certainly accomplishes this purpose. A prison in which one is incarcerated
is punitive, wherever it might be located, thus satisfying another of
the commonly accepted purposes of penal institutions. The purpose
which our present system of penology has failed to accomplish is
that of rehabilitation. Perhaps the use of outer space for the incarceration of prisoners will present an opportunity for the accomplishment of this task.
In modern times, prison officials agree that all prisoners who can
work, should work. 4 There appears to be disagreement as to what
the purposes of convict labor should be,- but rehabilitation should
be one such purpose. In addition to keeping prisoners active so they
do not become animals in a cage, prisoners should be taught skills
which will be of assistance to them upon their release. The emphasis
in such labor should be on teaching inmates to work for a living
upon release and to discipline themselves in their work. However, no
prison system presently can supply the vast majority of prisoners with
useful jobs or the incentive to do a job well. Many penal institutions
are unable to supply all prisoners with even useless tasks.
There is a possible solution to this situation in a prison in outer
space. At the end of the 20th century, the governments of Earth will
find it necessary to colonize the Moon. At that time there will be
important tasks to be performed on the Moon's surface. Some of these
tasks, such as construction and mining, although unusual in the mode
of performance, will be familiar to the prisoners, but many will be
entirely new, such as farming without soil. If prisoners were to be
used as the initial colonists on the Moon, there would be ample work
to be done by all. The work would be necessary to their survival and
necessary to the people of Earth. The prisoners would have a special
importance to themselves and to Earth, the psychological benefits of
which could be tremendous. The training given will have untold
benefit. Since the prison will have to be reasonably self-supporting,
the prisoners will be required to learn nearly all trades and professions. Prisoners will be given a feeling of adequacy and accomplish4

N. CANTOR, CRIME AND SOCIETY 145 (1939).

5

1d.
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ment which is necessary to their rehabilitation, and which cannot be
given to them on Earth. 6
Many penologists believe that one of the best ways to rehabilitate an antisocial person is to train him to live in a society of rules
which he helps to promulgate. Self-discipline in prison life is perhaps
the most progressive reform ever suggested for penal institutions.
Self-government systems have been attempted several times, but all
have been abandoned. However, some actually worked well, 7 and
many penologists of this century still feel that with proper supervision, the system can succeed. "It is probable . . . that the most
effective agency in advancing the cause of the reformation of the
criminal . . . [isl the education of the prisoner for a normal life after
his release." ' The principle behind inmate self-government is that
one learns by doing.
One basic objection to self-government is that people in prison
have already demonstrated their lack of self-control. There are two
important answers to such an objection.' First, many convicts have a
great deal of self-control but have used it for antisocial purposes.
Second, with regard to those persons who lack self-control, the selfgovernment system is more likely to remedy their deficiency so that
they may become useful members of society. A system that thinks
for the prisoners in every respect, and which teaches them nothing
about social coexistence, fails in its objective of inculcating prisoner
self-control.
The principle of self-government would find its best chance for
success in a prison which would require minimum restraint on prisoners' physical activity and in which normal family and social relationships might be continued. Self-government is an effort to train
persons in the art of living in concert. "It implies a strengthening of
the ability to exercise one's own faculties - something needed mightily in the world at large. It implies freedom to choose one's own
friends, to dispose of one's leisure hours, to order one's own life....
Under the autocratic system of prison government the faculties of
inmates are kept in abeyance or killed outright."' 1 "Self-government
seeks to rescue the prisoner from this. . . . Such a regime sets up a
new fealty for the prisoner to guide his life .... The new fealty at
which self-government aims is loyalty to the whole body of prisoners."'" Certainly, a colony on the Moon, having the common goals
of mutual dependency and working together, would have the greatest
6Id. at 151.
7 F. WINES, PUNISHMENT AND REFORMATION 375 (1918).
8 Id. at 365.
9Id. at 373.

'ld.

at 365.

1 Id.
at 371.
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opportunity to develop an individual's loyalty to the entire group.
It must be noted that not all prisoners will be sent to prison on
12
the Moon. Prisoners who are incorrigible and cannot be reformed
will be placed in an "Alcatraz in Space." This will be an orbiting
space station in typical prison style. The entire prison can be controlled
and observed from Earth by closed circuit television. With our
expected advances in technology by the end of this century, the only
prison personnel necessary will be repairmen for computers and
wiring should there be malfunctions and a medical and psychiatric
staff to treat the prisoners for physical ailments and mental problems.
Necessary supplies and food will be delivered by spacecraft, but no
prisoner will be allowed access to the unloading area until after the
spacecraft has left.
At the present time the prison population in the United States
is some 300,000 individuals, or approximately 0.014% of the total
population.'3 Were the American average to obtain for the world,
approximately 3,500,000 persons would now be behind bars. With
the expected growth in overall population,1 4 the end of this century
will see a world prison subculture of some seven to ten million people.
The use of habitable space in an overcrowded world for the socially
negative task of housing these numbers may still be possible at the
end of the century in states possessing extensive internal hinterlands.
However, smaller states will doubtless be attracted by any scheme that
can free land within their borders. Many of these smaller states have
already had experiences, unlike the United States, in the physical
seclusion of prisoners in remote penal settlements. They may see the
idea of a prison in space as a reasonable alternative to use of their
land for long term incarceration. 5
II.

LEGAL STATUS OF THE PENAL COLONY

The penal colony is not an institution well known to Americans.
Nevertheless, the permanent or temporary exile of felons is quite old
in common law. From quite early times people have been banished
from England l6 for a variety of crimes, usually political, and transto exclude such persons from the early self-government experiments is commonly stated to have been a major cause of their failure or limited success. See N.
CANTOR, supra note 4, at 154; F. WINES, supra note 7, at 374-75.

12 Failure

13 NEWSPAPER ENTERPRISE ASSOCIATION, INC., THE WORLD ALMANAC
FACTS 692 (1967).

AND BOOK OF

14 G. HARDIN, POPULATION, EVOLUTION, AND BIRTH CONTROL 98 (1964).

15 As Ricardo would say, it is not necessary that the construction of an extraterrestrial

prison be cheap; it is only necessary that land be extremely dear so that the cost of the
prison be at least of the same order of magnitude as the cost of developing a previously unused land area. If the costs are at all comparable, the noneconomic advantages
of the orbital prison may be expected to exert a great persuasive force on the feasibility of such a project.
16 E. ROBSON, THE CONVICT SETTLERS OF AUSTRALIA 5 (1965).
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portation of a sort was sanctioned by an Act of Parliament during the
reign of Elizabeth I and was permitted under the Poor Law."
Acts of 1585,"' 1593,'" and 159820 prescribed banishment for
Jesuits, Popish adherents, and "rogues," allowing courts to send them
beyond the seas to such places as the Privy Council might appoint. 2
By the time of the American Declaration of Independence, transportation of criminals had become "a major ingredient of English criminal
law." 2 2 It had arguably established itself among those common law
powers retained by the new government after the Revolution. 23
Common law was also acquainted with the punishment of banishment to the galleys by which a prisoner was kept off of English soil
and confined to a floating platform until the expiration of his
sentence.
Transportation in the strict sense was established by an Act
of Parliament in 171724 which declared that to rectify the "great want
of servants" in the colonies and to deter crime at home, certain classes
of felons would henceforth be punished by transportation abroad for
life. Previously, transportation had usually been only for a period
of years. 25 To that extent, the English law was familiar with the use
of the American colonies not merely as places of permanent exile but
also as penal colonies for temporary exclusion.2"
During the period of 1717-1776, a number of Acts of Parliament
expanded the power of transportation, and it appears that about
30,000 persons were banished during that time.27 With the outbreak
of hostilities in America the practice ceased for a time. Then, in
1779, Parliament gave courts the power to banish felons "beyond
17 Poor Law of 1562, 5 Eliz., c. 3.

18 27 Eliz., c. 2 (1585).
19 35 Eliz., c.2 '(1593).
39 Eliz., c. 4 (1597).
21 N. SHAW, CONVICTS AND THE COLONIES 23 (1966).
22
Id. at 25.
20

It is not clear whether a power to banish resided intrinsically in medieval courts or
was established by Act of Parliament. A number of older writers, including Blackstone, deny that transportation existed at common law, while others assert that it may
have so existed. See M. McKISACK, THE FOURTEENTH CENTURY, 1307-1399, at 487
(1959). However, it is common doctrine that certain Acts of Parliament of the same
time period as the enactment of the first transportation Acts have been incorporated
into the American common law, e.g., the Statute of Wills and the Statute of Frauds.
244 Geo. 1, c. 11 (1717).
2

25 N. SHAW, supra note 21, at 23.
26 The concept of the penal colony

does not imply that the entirety of the colony be a
prison or even that there be any prison within the colony. Both the Tsarist penal
settlements and the French settlements in French Guiana allowed in some circumstances relative liberty of movement and "normal" family relations. Thus, the fact
that Jamaica as a whole was not a penal settlement does not prevent us from seeing
that the English law used it as one. For a further discussion of the life of the "free"

convict see BOURDET-PLEVILLE, JUSTICE IN CHAINS (1960).
27 A. SMITH, COLONISTS IN BONDAGE 5 (1947).
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the seas, ' 28 which by this time meant Australia. It should be noted
that the physical remoteness of Australia placed this penal colony
at the greatest distance achievable under the technology of the time.
Convicts composed the majority of the population of Australia
well into the 19th century. "As late as 1841," one authority has
written, "approximately one-fifth of the population of New South
Wales was described as 'bond' and twenty years previously the proportion of transported convicts had been only slightly less than that
described as 'free.' "29 It is striking that the original justifications of
the system of transportation were the same as some of those ° which
could be made for a world prison in space: (1) the economic rationality in moving men from an area of overpopulation; and (2) its
relative humaneness (transportation was seen even in this period as
a reform, since the alternative then was hanging)1
The deportation of felons was a familiar aspect of the continental systems as well as of the common law. France began the practice
in 1797 with the exile of a number of political prisoners to French
Guiana and continued this practice with some interruptions until
World War 11.2 During the last century, Italy maintained the
punishment of deportation to coastal agricultural colonies and during
the Fascist period sent political prisoners to nonagricultural islands
near Sicily. In Russia the exile of political prisoners to Siberia began
with an order by Peter the Great in 1710. Convicts were also transported to Sakhalin and to Turkistan. The Netherlands maintained
penal settlements in Batavia, the Moluccas, and the Penguin Isles.
Denmark had utilized Greenland at one time for penal purposes, and
both Chile and Ecuador have kept such colonies on Pacific isles. Thus,
it is apparent that the physical exclusion of prisoners (which may
have had its origin in a primitive desire to remove them from sight)
was a device used quite commonly until our generation. It was used
not just by despots or barbaric nations but also by civilized and
progressive states. Many of the colonies, however, either from
their natural unhealthy conditions or the lapses in administration
caused by their distance from the seat of government, degenerated.
They became brutal and degrading, and developed conditions of the
sort associated with the name "Devil's Island." In England the
Geo. 3, C.74, § 1 (1779).
N. SHAw, supra note 21, at 153. It should be remembered, however, that the felons
transported may have been a group unrepresentative of criminal behavior by modern
standards. Felonies in 18th century England included a great number of crimes we
should now consider petty and not indicative of an antisocial character as well as a
number of political crimes. A majority of the transportees appear to have been
convicted of various kinds of theft. Id.
30 As mentioned earlier, there are other perhaps more persuasive justifications for the
suggested prison space.
1
8 G. GRUENHUT, PENAL REFORM (1948).
2819
29

2

1id. at 137.
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abuses connected with the "lending out" system of renting convict
labor in Australia led to the Penal Servitude Acts of 1853 and 1857
which abolished the system of penal transportation.1 3 Similar legislation has been enacted in several countries.
If the penal colony is to be resurrected in the humane and novel
form proposed by this article, it will be necessary to address attention
to the legislation by which the various governments have divested
themselves of the power to transport convicts. It will also be necessary
to combat the significant and justifiable public prejudice created by
abuses of this penal tool in the past.
On the whole, international law has accorded treatment of
prisoners to the exclusive concern of municipal law, even when
movement of prisoners between nations is involved. Certain exceptions
to this rule have evolved. For example, there is the case of conduct
called "denial of justice" 4 whereby one state becomes liable to another for tortious acts committed by its officials against a national
of another state in administering its system of justice. Nevertheless,
with regard to the right of a national penal system to transport prisoners either internationally or to outer space, it seems that the older
view making it the exclusive concern of municipal jurisprudence is
still the dominant doctrine. Since the foundations of state power
lie in the power to penalize, no power is more jealously guarded by
states, and nowhere is the concern of others more quickly rebuked.
Presently, international law does not forbid national participation
in a joint extraterrestrial prison. The concept of the prison is merely
33 One other major objection and cause of failure of the penal colony in Australia (as

well as penal colonies elsewhere) was that raised by the law-abiding residents to the
forcing of prisoners upon their developing society. It is evident that there is no society
on the Moon to raise such an objection.
34See Lisistyn, The Meaning of the Term 'Denial of Justice' 30 AM. J. INT'L L. 632
'(1936) ; Fitzmaurice, The Meaning of the Term 'Denial of justice 1932 BRIT. Y.B.
INT'L L. 93; A. FREEMAN, INTERNATIONAL RESPONSIBILITY OF STATES FOR DENIAL

OF JUSTICE (1938). In some cases the tortious act has consisted merely of a refusal

to grant access to a court or to grant a judgment; in others a tort is said to be committed when the administration of justice (including the amenities offered by the
prison system) fall below some standard (see W. BISHOp, INTERNATIONAL LAW 643
(1962)), even if nationals of the offending state are treated in no different fashion.
The theory on which the recovery isfounded is sometimes an obligation on the part
of the state to behave in accordance with the demands of universal equity and sometimes a claim by the offended state that its dignity and welfare have been wronged
by the wrong done its national (W. BISHOP, supra at 641-47). In either instance the
essence of the claim is the alien nationality possessed by the individual in the offending state's judicial or penal system. This derives from the reluctance of traditional
international law to admit that individuals could have juridical existence for the purpose of making claims. In addition the International Declaration of Human Rights
(G.A. Res. of Dec. 10, 1948, 3(1) U.N. GAOR 71, U.N. Doc. A/810) contains
certain clauses touching upon penal conditions, such as Article 5 - forbidding "cruel,
inhuman, or degrading treatment or punishment" and Article 9-forbidding "arbitrary arrest, detention or exile," but the Declaration is in no sense a binding agreement. Mrs. Eleanor Roosevelt, United States Representative on the Human Rights
Commission of the Economic and Social Council, said with regard to the effect of the
Resolution: "Itis not a treaty; it is not an international agreement. It does not purport
to be a statement of legal obligation." U.S. Dep't of State, Bull. No. 19, General
Assembly Adopts Declaration of Human Rights 751 (1948).
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an extension of the earlier penal colonies, which were not attacked
by any state as invalid under international law. Prisoners of war,
however, may present a special problem in the interpretation of the
special conventions regulating the incarceration to which they may be
subjected.3 5 Similar to aliens who are "denied justice," such prisoners
are in the special class of those tinged with an international interest
by definition. Provision for their special treatment does not contradict the general rule of noninterference in matters of domestic penal
administration.
III. A WORLD PRISON AND OUTER SPACE LAW

We must consider the legality of a world prison in outer space
law, since there probably will be no unanimity among the nations in
this venture. As a basic principle, it may be said that the use of outer
space for the placement of penal satellites, just as for any other nonharmful purpose, is a lawful activity which does not infringe on the
right of any state.3 6 Support for this principle is to be found both in
the declarations of states and in their practice. During the International Geophysical Year and for more than 14 months thereafter,
states launched a variety of missiles and space vehicles in the belief
that space was a res communis omnium which might be investigated
by all, regardless of the national territory traversed by the vehicle
during the course of its flight. General acceptance of this practice
enabled the United Nations Ad Hoc Committee on the Peaceful Uses
of Outer Space to find as early as 1959 that outer space was "freely
available for exploration and use by all in accordance with existing
37
or future international law or agreements."
This view is logically unavoidable. "It would be quite impossible
to consider a situation in which a spacecraft orbiting at more than
17,000 miles an hour found itself theoretically subject to one rule over
the high seas and a different one over a subjacent state."3' 8 While a
space station can be placed in a stationary orbit in relation to a posi35

Since the World Prison would meet the rather minimal physical standards of the
various P.O.W. Conventions prima facie, the chief question would be whether confinement in the extraterrestrial prison could be said to violate any of the general
clauses against cruel treatment which the Conventions normally contain, and whether
any international or national tribunal would be empowered to hear the complaint.
See McGinniss, International Bill of Rights for Prisoners of War, 2 CLEV.-MAR. L.

REV. 158 (1953).
36 For an authoritative account of the growth of this principle see M. McDOUGAL, H.
LASSWELL, & I. VLAsic, LAW AND PUBLIC ORDER IN SPACE 323-59 (1963). More

recent discussions of this point include Cooper, Legal Problems of Spacecraft in
Airspace, FESTSCHRIFT FUER OTTO RIESE 465 (1964); Goedhuis, Conflicts of Law

and Divergencies in the Legal Regimes of Air Space and Outer Space, 109 RECUEIL
COURS DE L'AcADEMIC DE DROIT INTERNATIONAL 263. A somewhat divergent
view is proposed by the Soviet author Hlestov in The Elaboration of Space Law Norms,
DE

SOVETSKOE GOSUSARSTVE I PRAVO 67-75 (No. 6, 1964).

37 14 U.N. GAOR, Annexes, Agenda Item No. 25, U.N. Doc. A/4141 (1959).
38 Cooper, supra note 3, at 1140.
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tion on Earth and thus avoid the problem of territorial violation after
its placement, there is no way to avoid such violations in the time
between launching and final position in space. Fortunately, the
ancient example of the first res communis, the ocean, and the
concurring judgments of the great powers have enabled the world
to escape attempts to bar the use of any part of outer space to
any state or for any peaceful purpose. A noted authority on the
law of outer space states, "Slowly and inexorably we are coming to
accept the fact that legal status of outer space and the high seas
differs very little, if at all. Historically, it should be noted that the
space above the high seas 9has long been accepted as having the status
3
of the seas themselves.1
This principle of free access, which we may here designate as
the principle of nonappropriation, protects the use of outer space
by any state for such nonmilitary purposes as the seclusion and confinement of felons. The principle is founded not merely in the
absence of protest during and since the International Geophysical
Year, but also in several sweeping and unhesitating statements made
by spokesmen for various nations in the forum of the United Nations
General Assembly. The principle of nonappropriation was reaffirmed
in the Resolution passed by the General Assembly on December 20,
1961, under the title "International Co-operation in the Peaceful
Uses of Outer Space.''40 This Resolution, which Vlasic calls a "landmark in the evolution of basic legal principles relating to the explora.
tion and use of outer space, ' 41 may be taken with some reservations
as declarative (if not binding in itself) of the current state of the rights
and duties which nations claim to be associated with traffic in outer
space.4 2
A number of authors have regarded this and later resolutions
(to be discussed below) as having a binding power; as unanimous
declarations of the law, they are thought to express the assent of
nations, despite the absence of the usual formalities which attend
international agreement. Some hesitancy, however, is in order when
dealing with what one scholar calls "instant" international customary
law. 43 Resolutions are not binding qua resolutions, even if they are
39

Id. at 1139.

40 G.A. Res. 1962, 18 U.N. GAOR 15, U.N. Doc. A/5026 (1961).

Vlasic, The Growth of Space Law 1957-65: Achievements and Issues, YEARBOOK OF
AIR AND SPACE LAW 365 (1967).
42 See also The Declaration of Legal Principles Governing Activities of States in the
Exploration and Use of Outer Space, G.A. Res. 1721, 16 U.N. GAOR 6, U.N. Doc.
A/5656 (1963). In many ways, the Declaration is more significant than G.A. Res.
1962, supra note 40. Jenks, for example, calls it The Twelve Tables of the Law of
Space (SPACE LAw, 1965), but there is no need to examine it here in detail since it
affirms the principle of nonappropriation declared by the earlier Resolution.
43Cheng, United Nations Resolutions on Outer Space: 'Instant' International Customary
Law?, 5 INDIAN J. INT'L L. 23 (1965).
41
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reached after a degree of negotiation and discussion that commonly
accompanies the formation of treaties. Nevertheless, it is certain that
states may bind themselves unilaterally by the expression of a sufficiently clear intention to be bound by the content of the resolution.
The problem is to determine whether this description fits the facts
of a particular case. Only France has as a matter of course denied
any binding force to these resolutions. 44 Other states, including the
Soviet Union, seem willing to admit varying degrees of legal significance to these expressions of general opinion and desire. The Soviets,
for example, while not explicitly repudiating declarations made on
the floor of the General Assembly with unanimous consent, requested
that the principle of outer space law be formalized in an agreement,
a request to which the United States and others ultimately acceded
45
by formulation of a Space Treaty.
It is not within the scope of this article to consider whether the
formulation of principles such as nonappropriation in a treaty must
be considered as implicit admissions by the signatories that the prior
statements made through the United Nations General Assembly
lacked the binding force of a treaty. It should be noted, however, that
this distinction between treaties and carefully prepared unanimous
resolutions, a distinction which may be called orthodox, has been
repudiated by a number of writers. Thus, Professor Sohn states, "If
most U.N. members backed .. .a declaration while abstentions or
objections were few, by this very fact it becomes law. ' 46 Also, Mr.
Abram Chayes, formerly Legal Advisor to the Department of State,
has said in discussing this question:
Whatever the source may be, the United States accepts these principles (those of the Resolution) as stating the law, and I suspect
that most other States would also. We have witnessed in this field a
significant and novel kind of law-making activity that has established

a sound and useful basis for more intensive legal development and
in a large presence and action of international
that is attributable
47
organization.
If Mr. Chayes is correct in saying that the Resolution "states the
law," we may say that the principle of nonappropriation (which is
essential to confirm the legitimacy of the construction of any permanent space station) has been in effect in an overwhelming majority of
all nations since December 1961.
44See ANNOTATED

REVIEW OF

U.N.

AFFAIRS,

1962-63, at 95 (Swift ed.).

45Id.
46 Id.
Chayes, International Organization and Space, in PROCEEDINGS OF THE CONFERENCE ON THE LAW OF SPACE AND OF SATELLITE COMMUNICATIONS 58 (Chicago,

4 A.

May 1963). The opinion of Mr. Chayes is followed by many authorities. See Vlasic,
supra note 41, for a gathering of them.
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The Resolution of the General Assembly passed on December 13,
1963, 4 8 like that of December 20, 1961, declared that international law,
including the Charter of the United Nations, furnishes the principles
which shall guide the extraterrestrial conduct of states. It affirmed that
states are liable for their acts in outer space, whether those acts are carried out by the states themselves, by nongovernmental agencies, or by
international organizations. Thus, an attempt is made to incorporate all
past international law by reference. States are not assumed to have
greater or different powers above the ionosphere than they have beneath it. As suggested above, the treatment of prisoners not otherwise
tinged with an international interest does not become a matter of international concern merely because the state controlling their destinies
moves them across a nonappropriable area, the ocean. The exact
language of the Resolution is: "outer space and celestial bodies are
free for exploration and use by all states on a basis of equality and
in accordance with international law." The effect of the language
is to deny that new rights are created or old rights affected by the
mere facts of extraterrestriality. Without digressing into a lengthy
analysis, it can be mentioned that the Space Treaty of January 27,
1967, through its first and second articles, reaffirms the principle
of nonappropriation.4 9 The placement of the reaffirmation is significant because it demonstrates the fundamental character of the
principle of nonappropriation. Logically, the "openness" of space
to all must be considered a primary hypothesis without which the
matter cannot be carried further. This fact has been recognized by
states since the days of Sputnik, and it may be assumed that the
principle will still be in force at any later time when the construction
of a space station of immense proportions will be technically feasible.
The principle is founded on the real interests of the states participating
in spatial exploration; without it they would suffer disruptive claims
of exclusive possession. Such claims create the possibility of the
extension of violence into the cosmos. Further, the environment
beyond the ionosphere is now and will remain for some time suffi48 Declaration, supra note 42.

4 The Treaty on Principles Governing the Activities of States in the Exploration and
Use of Outer Space, Including the Moon and other Celestial Bodies, January 27, 1967,
TAIS No. 6347; G.A. Res. 2222, 16 U.N. GAOR 13, U.N. Doc. A/6316 (1966).
The importance of the treaty of course is that it reaffirms the principle of nonappropriation in a form universally agreed to be binding. This article has not dealt
with the treaty at great length because it was felt necessary to show that the rule of
nonappropriation may have a "common law" background preceding its "statutory enactment. The true significance of the resolutions preceding the Treaty is that they
demonstrate a general agreement among nations that the rule of nonappropriation is
a logical and practical necessity-which in turn suggests that the rule will still be
in force in the period to which the article mainly addresses itself, the end of the
present century. However, the problem of the relation between the Treaty and resolutions is a fascinating and unavoidable one since one may expect further resolutions in
the future. See Schick, Problems of a Space Law in the United Nations, 13 INT'L AND
COMp. L.Q. 969 (1964) ; Christol, Space Stations: A Lawyer's Point of View, 4 INDIAN
J. INT'L L. 488, 490 (1964).
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ciently hostile to man to make it self-evident that no artificial barriers
of nationality should stand in the way of mutual aid between crews
of space ships and between crews and ground support personnel. The
obvious analogy is found in Antarctica, where the hostility of the biosphere maintains the principle of nonappropriation quite as much as
does the relative valuelessness of the land. Recognizing these facts,
states such as the United States which admit the binding character of
General Assembly resolutions have shown themselves willing to be
bound to the principle of nonappropriation from the first days of
astral exploration. Unless the conditions of travel in outer space
change beyond recognition, there is no reason to suppose that this
principle will be abandoned, nor is there reason to suspect that future
international law may specifically ban from the skies one of the uses
to which geographical remoteness has traditionally been put -the
establishment of penal colonies.
IV.

AMERICAN LAW AND THE WORLD PRISON

The applicability of American municipal law to the problem
of the prison will be of the greatest importance in the construction
of the institution (whether satellite or Moon based). This is so since
it may be assumed that, even at that time, American financial and
technical assistance will be necessary to the project. If any provision
of the Constitution or later law forbids American participation, it
seems likely that the prison could literally never "get off the ground."
The obvious question is whether confinement in such an institution would violate the prohibition of the eighth amendment against
cruel and unusual punishment. It might be said, for example, that
the exile of prisoners to such a distance and their resulting incarcertion in a hostile environment subjects them to unusual and dreadful
mental pain. They would be in constant danger of collision with
meteors; the long-range effect of cosmic rays might be unknown for
generations. Such arguments would stress the difficulty of escape
from the gravitational field of the Earth and the uncertainties of life
on the space station or on the Moon when that escape has been
attained.
The world prison would constitute a novel and possibly severe
form of punishment. However, the eighth amendment has never been
interpreted to mean that a new method of punishment could not be
introduced. The definition of "cruelty" must "draw its meaning from
the evolving standards of decency that mark the progress of a maturing society."" ° A significant case for the present inquiry is Francis
v. Resweber, 1 The petitioner, saved from death by mechanical failure
50

Trop v. Dulles, 356 U.S. 86, 101 (1958).

51 329 U.S. 459 (1947).
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of the electric chair, failed in his claim that it would be cruel and
unusual to let the State of Louisiana have a second try. In a 5-4
decision the Supreme Court said that the constitutional prohibition
applied to "cruelty inherent in the method of punishment" and not
to unforeseeable accidents. The argument of the dissent that the impact on the prisoner should be determinative was rejected as unworkable.
The notion that American law does not extend to the physical
removal of offenders has no foothold in our courts. Deportation is a
common consequence of many acts, 52 and until recently, so was involuntary expatriation. 3 The test of "cruelty inherent in the method
of punishment" suggests that here, as in many other areas, the Court
is referring to a "balancing" of the various elements inherent in a
particular method of punishment. The "balancing" test implies that
the Court would consider the advantages of the world prison, its
rehabilitation potential, its relative liberty of movement, and the
social relations it could offer to the prisoner. Unless American prisons
have changed beyond all recognition by the end of the centuryand such sweeping change is always difficult under a federal system
and in an area of law traditionally left to states - it is likely that
incarceration in the world prison will be an improvement in the lot
of the prisoner sent to it from the United States. At the present time,
there is only one American prison system permitting conjugal visitation,54 despite evidence that the privilege of such visitation improves
morale and reduces homosexuality. If the world prison were to
embody the most advanced penal practices, it seems idle to say that
it would be regarded as "inherently cruel" merely because it is physically remote and places the inmates in some danger. No one would
doubt, for example, the power of the United States to create a civilian
prison in Alaska or a military prison at the American base in Thule,
Greenland, though in either case a power failure could mean death.
The world prison need not be seen in a different light.
Attention should also be directed to such state-federal questions
as may arise from the confinement of all prisoners in a single institution. If American participation in the world prison were thought
to be unconstitutional, or contradictive of statute, it is by no means
necessary that participation be abandoned for that reason. With
regard to conflict with statute, we must note the "Chinese Exclu52 For a collection of these offenses, see Immigration and Nationality Acts of 1952,
8 U.S.C. §§ 1251-60 (1964).
53
Afroyim v. Rusk, 387 U.S. 283 (1967).
54Hopper, Conjugal Visiting in the Mississippi State Penitentiary, 29 FEDERAL PROBATION 39 (1965). The author points out that in the opinion of the guards the
practice of permitting conjugal visits has reduced homosexuality and improved morale
among the inmates. It should be noted that the Mississippi practice was never a
deliberate reform, but is merely a privilege granted prisoners through custom.
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sion" case, Chae Chan Ping v. United States,5" in which, after holding
that a certain Act of Congress contravened the provisions of a treaty,
the Supreme Court said: "[B]ut it is not on that account invalid or
to be restricted in its enforcement. The treaties were of no greater
legal obligation than the Act of Congress.... [T]he last expression
of the sovereign will must control." 56 If an alleged conflict arose
between an American commitment by treaty to participation in a
world prison and the Constitution, it is interesting to note that courts
are obliged to construe them "so as to give effect to both."5 7 While
it has been said that the treaty power does not extend so far as "to
authorize what the Constitution forbids," " this is not determinative
of whether the Constitution forbids any specific act to which the
government purports to be obliged by treaty. There is no lack of
brave language about the Court's eternal vigilance in the defense
of civil liberty,5 9 but on a number of occasions treaties or merely
executive agreements have been used to alter the rights and property
of states and citizens. In United States v. Pink,60 the Federal Government brought suit in a state court to recover certain assets which it
claimed belonged to it by assignment from a foreign government.
The assignment had been made as part of an executive agreement.
The state court had opposed the attempted recovery as a confiscation,
but the Supreme Court brushed aside that point by reference to the
Supremacy Clause in Article VI of the Constitution. In addition, the
Court said that the executive agreement in controversy had the dignity
of a treaty made with consultation of the Senate. It would appear from
61
cases such as United States v. Pink and United States v. Belmont,
as well as from the more famous cases of United States v. CurtissWright Export Corp., 2 and Missouri v. Holland63 that individual
and state rights may be altered by treaty and by executive agreement,
despite all rhetoric to the contrary. It is entirely a matter of which
rights are in question, their political and moral significance, and the
balance of necessity which the Court reaches in considering them.
If this be accepted, it is another way of saying that the Constitution
as interpreted by the Supreme Court over a number of generations
has given the Executive (or at least, the Executive plus two-thirds
of the Senate) the power to affect the rights and property of indi55 130 U.S. 581 (1889).

Id. at 600.
Whitney v. Robertson, 124 U.S. 190, 194 (1887).
58
De Geofroy v. Riggs, 133 U.S. 258, 267 (1890).
59 For example, see Reid v. Covert, 354 U.S. 1 (1956), where the absolute itnabl .v of
the Executive to avoid constitutional limitations is maintained even with some passion.
56
57

60315 U.S. 203 (1942).
61 301 U.S. 324 (1937).
6

2 299 U.S. 304 (1936).

63 252 U.S. 416 (1920).
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viduals and states by international compact. The true extent of this
power is undetermined for the most part. In itself, this fact is not
overly frightening - the extent of the Presidential war power is
equally vague - and recognition of it helps to free some measure
of fear that American participation in the proposed Prison might be
limited by the impact of other governmental institutions.
Finally, were American participation to be presumptively unconstitutional under the state of constitutional law existing at the
end of this century, it by no means necessarily follows that the Executive is forbidden to enter into a participatory agreement. Doctrine
exists to the effect that the Constitution does not require the President
and Congress to give independent consideration to the constitutionality
of actions. 4 In this view the separation of powers frees nonjudicial
authority of the need to "second-guess" the Court's interpretation of
the Constitution. "But nothing," writes Thomas Jefferson, "in the
Constitution has given them [the Supreme Court] the right to decide
for the Executive, more than the Executive has a right to decide for
them." 6 The discussion referred to in the notes indicates that several
other of our most prominent Chief Executives have been of the
opinion that the President is not bound to determine in advance
and to conform his acts to what he thinks may be the attitude of the
Court. Executive action, even in plain opposition to the Court's
presumed desire, need not be futile if it is understood as an attempt
to educate and rouse public opinion. It is a common saying that,
ultimately, the Court does follow the election returns. No more
powerful device exists for the education of the public than controversial Executive action.
Before concluding, it should be mentioned that attention must
be paid to the drafting of the provisions concerning the accompaniment of prisoners by their families. There must be no Hobson's
choice offered to the families of prisoners since that would work a
familial guilt, causing what Article III, section 3 of the Constitution
calls "corruption of the blood."
CONCLUSION

This article has proposed the construction of a space station of
immense proportions or a station on the Moon, or both, to house
the entirety of the world's felons. A review of the relevant international, outer space, and American domestic law has revealed no significant obstacle in law to defeat such a project. It is further urged that
the proper body to affirm the necessity of such a penal institution
64N. DOWLING & G. GUNTHER, CONSTITUTIONAL LAW 47-49 (1965).
6Id. at 47.
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and to conduct the initial studies is the United Nations. Through
its General Assembly and the Committee on the Peaceful Uses of
Outer Space, the U.N. has taken a preeminent position in the formation of outer space law from its inception. COPUOS, which possesses
both legal and scientific subcommittees of proven worth, is the
obvious forum in which the formulation of the prison's technical,
legal, and administrative problems could take place.
Ultimately, a United Nations world agency for prisons might
administer the institution for all participating states. Each state would
contribute in proportion to its ability to pay, rather than in proportion
to the number of prisoners it has contributed. To do otherwise would
penalize the poorest and most populous states and discourage their
participation in the plan. It may be assumed that prisoners from these
populous states are among those who would profit most from the
reforms embodied in the prison. Provision would also have to be
made for variance in the capacity of states to engage in the technical
task of constructing the prison.
The proposal for a world outer space prison suffers from two
problems of time. First, we are too close to some of the past's penal
colonies, and the very phrase "penal colony" still summons up justifiable horror. This difficulty must be met head on; it must be generally understood that the world outer space prison would be an
attempt at prison reform on a scale previously unattainable and not
an attempt to sweep undesirables under the rug. Secondly, the current
generation is too far from the end of the century. Imaginations do
not easily leap to the period in which this proposal will be technologically commonplace. However, the distance to be covered is
only 31 years, not an age or an epoch. If that future time is reached,
and nations are still unprepared to seize the novel opportunities then
available, it will be due to the failures of imagination of the statesmen
who practice in this generation.

STATE INHERITANCE TAXATION OF
EMPLOYEE DEATH BENEFITS
By HOWARD E. PARKS*
This thoroughly documented article explores caselaw determinations of estate and inheritance tax consequences which attach
to employee death benefits, Mr. Parks contrasts federal and state
tax treatments to indicate the variety of rationales by which courts
determine the character of decedent's property interests, including
powers of appointment, in death benefits, which is a key to taxation.
The author concludes with notes on two recently changed Colorado
inheritance tax laws.

HE author's attention was first drawn to the subject matter
of this article by a decision of the Colorado Supreme Court' in
which the court upheld the applicability of the inheritance tax statute

to the greater part of certain death benefits under an employee benefit
plan. This decision prompted an examination of the whole area of
death benefits under employee benefit plans.
This study revealed, first, a significant difference between state
and federal taxation of death benefits, and secondly, a great diversity
in statutory and case treatment of the problem by various state jurisdictions. The variety of these differences and some of the underlying

general principles that can be discerned are the subject matter of
this article.
I.

FEDERAL TAXATION OF DEATH BENEFITS

The Federal Government has encountered some difficulty in
attempting to impose its estate tax on certain employee benefits.
Successful taxation of such benefits by the Federal Government requires that a measure of ownership be imputable to the employee.
The federal courts have held that such ownership is not evident, for
example, in those plans in which the employee does not have the
power to make a transfer to take effect at death. In such a case the

benefits are not taxable in his estate.'
* Member of the Colorado Bar; A.B. 1918, B.C.S. 1923, M.S. in Commerce 1924.

University of Denver; LL.B., Westminster Law School, 1929; past Chairman, Probate and Trust Law Section, Colorado Bar Association; Fellow of the American College

of Probate Counsel; author,

COLORADO PROBATE PRACTICE MANUAL.

The subject

matter of this article was covered in a paper presented by the author at the annual
meeting of the Probate and Trust Law Section of the Colorado Bar Association in
October 1963.
'People v. Bejarano, 145 Colo. 304, 358 P.2d 866 (1961).
2
E.g., Commissioner v. Twogood, 194 F.2d 627 (2d Cir. 1952); Herrick v. United
States, 108 F. Supp. 20 (E.D.N.Y. 1952); C. LOWNDES & R. KRAMER, Federal Estate
and Gift Taxes § 10.3 (2d ed. 1962) ; Note, Estate Taxation of Survivor Annuities,
6 STAN. L. REv. 473 (1954). With a number of important exceptions, the estate tax
is based on property in which the decedent had an interest at death. INT. REV. CODE

of 1954, § 2033.
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Federal authorities have had some success in reaching employee
death benefits, without establishing ownership, by the taxation of a
power of appointment relating to the disposition of the death benefits. A power of appointment is any power, whatever the language
used to create it, which permits the donee of the power to designate,
within any prescribed limitations, who shall receive the subject matter
of the power and the shares in which that subject matter shall be
received.' The Illinois Supreme Court has defined this power as
follows:
A power of appointment is not an absolute right or property, nor
is it an estate, for it has none of the elements of an estate. The
donor does not vest in the donee of the power title to the property,
but simply vests in the donee power to appoint the one to take the
title. The appointee under the power
takes title from the donor and
4
not from the donee of the power.
As power of appointment is applied to employee death benefit cases,
the donee would typically be the employee, the donor would be the
employer or the fund itself, and the appointee would be the recipient
of the death benefits.
Federal taxation of a power of appointment has been successful
only where the power is unrestricted, thus amounting to a general
power of appointment.' If there is a restriction on the right to name
a beneficiary, i.e., a special power, the exercise or lapse is nontaxable.'
Since many employee benefit plans impose some restriction on the
right to name the recipient of death benefits, only infrequently will
the power meet the statutory definition of a general power. Moreover, since 1954, the federal estate tax law, while taxing commercial
annuities to the extent that they are attributable to the decedent's
contribution, has exempted benefits paid under qualifying employee
benefit plans (and they generally are designed to qualify) except
to the extent such benefits are attributable to the direct contributions
of the employee.7
II. STATE TAXATION OF DEATH BENEFITS
The rationale of state inheritance taxation of employee death
benefits is considerably more complex when compared to the tax
practices of the federal jurisdiction. Although state courts recognize
3

RESTATEMENT OF PROPERTY § 318 (1936); see 72 C.J.S. Powers §§ 1, 5, 31 (1951);
41 AM. JUR. Powers § 2 (1942). See COLO. REV. STAT. ANN. § 107-1-2 (Supp. 1967)
for a statutory definition which closely followed the Restatement but which was
enacted too late to affect the recent Colorado decisions cited notes 51, 52 infra.
4 People v. Kaiser, 306 Ill. 313, 137 N.E. 826 (1923).
5Wolf v. Commissioner, 29 T.C. 441 (1957), rei'd on other grounds, 264 F.2d 82
(3d Cir. 1958). The exercise or release of only a general power is a taxable event.
INT. REV. CODE of 1954, § 2041.
6
Hanner v. Glenn, 111 F. Supp. 52 (W.D. Ky. 1953).
7 INT. REV. CODE of 1954, § 2039.
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the principle of ownership as a basis for taxation and some even
adhere closely to the federal rationale on what constitutes ownership, most state jurisdictions have had less difficulty than the federal
courts in discovering ownership of benefits in the deceased employee.
Nevertheless, the principle of ownership is of fundamental importance to state decisions, and it is mainly the standard of measure
that is different.
The concept of ownership can be an overriding consideration
even in jurisdictions which adopt other theories of taxation. Where
ownership can be readily established, the question can be settled on
that basis and with fairly uniform results. But where ownership
is not ascertainable, resolution of the tax question requires additional
and more complex inquiry and the results are less uniform. For
example, state inheritance tax laws almost uniformly levy a tax on
gifts or grants intended to take effect in possession or enjoyment
at or after death and in which the transferor reserves or purchases
a life income or interest. Since in such cases the decedent has retained
an indisputably large measure of ownership in the benefits purchased,
as is the case in a commercial annuity with a "refund" feature, there
have been only a few instances of litigation over the effect of the
statutes. 8 On the other hand, when the annuity or other benefit is
purchased not by the decedent but by someone else (as for example,
an employer) and the decedent does not make a transfer or conveyance of something in which he has a vested interest, there is not
the obvious imputation of ownership that could settle the matter.
If in such a case the decedent can be shown to have retained the
power to name a beneficiary, then he can be held to possess a sufficient power over the res so that the court will look to another basis
for taxation in order to reach what is considered an equitable result.
Because of the uncertainties involved, however, decisions in these
closer cases are often in conflict.
A major difference between federal and state practice on the
taxation of powers of appointment is that states do not uniformly
tax such powers, and if they do at all, they generally make no distinction between general and special powers. Statutes may provide
specifically for taxation in either the estate of the donor or the estate
of the donee, depending upon the particular jurisdiction.
The state laws also do not provide the sweeping exemption of
employee death benefits that the federal law contains. Thus, some
8 People v. Schallerer, 12 Il. 2d 240, 145 N.E.2d 585 (1957); Gregg v. Commissioner,
315 Mass. 704, 54 N.E.2d 169 (1944); Garos v. State Tax Comm'n, 99 N.H. 319,
109 A.2d 844 (1954) ; Annot., 73 A.L.R.2d 157, 187 (1960) (dealing with employee
death benefits). See also Sager & Weinburg, State Taxation of Employee Benefits, 31
FORDHAM L. REV. 414 (1963) ; Brink, Minnesota Inheritance Tax, 43 MINN. L. REV.
443, 472 (1959).
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state courts tax employer benefit plans by the same rules applicable to
commercial annuities. Furthermore, unlike the federal rule, the state
courts make no distinction over whether the employer finances all
of the benefits (noncontributory plans) or only shares in the financing (contributory plans). Nor does a prohibition against assigning
rights or withdrawing from the fund - the usual spendthrift provisions in such plans - make any difference. The basic reasoning
of the courts is that the contributions by the employer are made in
consideration of the services of the employee. The general effect for
inheritance tax purposes (not to be confused with the income tax
consequences) is the same as if the employee had received the amount
of the employer's contributions and had purchased his own benefits.
There is also a basic difference between an estate tax and an
inheritance tax. This detracts from the applicability of federal estate
tax cases to the interpretation of inheritance tax laws. An estate tax
is a tax on the right to transmit property interests at death or in a
transaction akin to a transfer at death.9 An inheritance tax is a tax
on the right to receive the same property in a similar transfer.' °
This essential difference in the point of tax application causes
many disparate results in the field of death taxation where transfers
are intended to take effect at or after death. To illustrate: Under an
estate tax law, if the decedent has made a completed gratuitous
transfer of some property in which he retains no economic interest
or reversion and retains no right of future control, death does not
give rise to a tax since nothing is left to pass from him on his demise.
This is true even though the income is accumulated during the donor's
life or for a period after his death, and the principal and accumulations cannot be delivered to the beneficiary at any earlier time. Under
inheritance tax laws, since attention is focused on what the beneficiary receives at the death of the donor by reason of the previous
transfer by him, and since the beneficiary receives nothing until the
death of the donor, the property is included in the decedent's gross
estate." The same distinction is carried over into the specific area
of employee death benefits by most state courts, which look not to
what the employee transmits to the beneficiary but to what the beneficiary receives by reason of the action of the employee.
In summary, the taxing rationale applied by various state courts
may be reduced to the following essential principles: (1) imputation
of a retained ownership to the employee; (2) taxing of powers of
appointment - general and special; (3) similar treatment of em91
10

J.

MERTENS, LAW OF FEDERAL GIFT AND ESTATE TAXATION §

People v. Bemis, 68 Colo. 48, 189 P. 32 (1920).
11 Annot., 6 A.L.R.2d 223, 232 (1949).

1.02

(1959).
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ployee benefit plans and commercial annuities; (4) emphasis on
inheritance taxation, i.e., on the receiving as opposed to the transmitting aspects of the disposition.
III.

OUTLINE OF EMPLOYEE BENEFIT PLANS

One source of difficulty in treatment of employee benefit taxation by state courts is the great diversity of the plans that have been
devised. The following broad categories of benefit plans have been
dealt with by the courts:
(1) A noncontributory profit-sharing trust funded
entirely by the employer which provides benefits for the
surviving employee to begin at a designated time, but which
also transfers either to persons named by the employee or
to the employee's estate those residual benefits not received
12
by a deceased employee.
(2) A contributory profit-sharing and thrift plan
under which the employee designates a beneficiary to receive the fund if the employee fails to survive the distribu13
tion date.
(3) A noncontributory trusteed pension plan under
which the employee has the right to designate who will
receive post mortem benefits.' 4
(4) A noncontributory pension plan, funded with life
insurance policies, in which the employee designates a beneficiary to receive a survivor's annuity in consideration of a
reduced annuity to the employee, and the employee has
received some benefits before death.' 5
(5) A noncontributory annuity purchased by the employer under which the employee has the right to name a
beneficiary to receive benefits after his death.'"
(6) A contributory pension plan under which the
employee's estate or his beneficiary will receive the total
12 Gould v. Johnson, 156 Me. 446, 166 A.2d 481 (1960); Estate of Brackett, 342
Mich. 195, 69 N.W.2d 164 (1955) ; Estate of Daniel, 159 Ohio St. 109, 111 N.E.2d
252 (1953).
13 People v. Egbert, 436 P.2d 116 (Colo. 1968); People v. Bejarano, 145 Colo. 304,
358 P.2d 866 (1961) ; Estate of Dorsey, 366 Pa. 557, 79 A.2d 259 (1951).
14Estate of Patterson, 21 Ohio Op. 2d 55, 184 N.E.2d 562 (P. Ct. 1962) ; Estate of
Stone, 10 Wis. 2d 467, 103 N.W.2d 663 (1960).
15 In re Harbord's Estate, 132 N.Y.S.2d 647 (Sur. Ct. 1954).
1 Borchard v. Connelly, 140 Conn. 491, 101 A.2d 497 (1953); Estate of Patterson,
21 Ohio Op. 2d 55, 184 N.E.2d 562 (P. Ct. 1962); Estate of DeVenuto, 35 Pa.
D. & C.2d 352 (Orphans' Ct. 1964) ; Estate of Burke, 85 Pa. D. & C. 56 (Orphans'
Ct. 1953) ; Estate of Enbody, 85 Pa. D. & C. 49 (Orphans' Ct. 1953).
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of his contributions, plus interest, if he dies before retire7
ment. 1
(7) A pension plan under which the employee elects
to take a smaller pension in consideration of an annuity to
his surviving beneficiary."8
(8) A noncontributory plan which has no funding of
any kind.' 9
(9) A deferred, assignable compensation plan for
payments of a fixed amount each year for a number of
years after retirement, the employee naming his spouse as
beneficiary but retaining the right to change the beneficiary
at any time, and employee dies before receiving any payments .20
(10) A variety of modifications and combinations of
21
the foregoing benefit plans.
IV.

STATE COURT DECISIONS: BENEFITS HELD TAXABLE

A review of some of the state decisions should serve to illustrate how these courts construe the various employee benefit plans.
For purposes of organization, those cases are first discussed which
find, for one reason or another, that benefit plans are taxable in
the estate of the employee. Next, those decisions are discussed which
hold for nontaxability.
An interesting early case, Estate of Dor'sey," deals with a prof itsharing trust to which employer and employee jointly contributed.
At the discretion of the trustees, death benefits were payable to the
beneficiary in cash or as an annuity, but the employer retained no
reversion. In view of the vested nature of the surviving employee's
right to receive the fund on retirement and his absolute right to
' T Estate of Richartz, 45 Cal. 2d 292, 288 P.2d 857 (1955) ; Estate of Simpson, 43 Cal.
2d 594, 275 P.2d 467 (1954) ; Cruthers v. Neeld, 14 N.J. 496, 103 A.2d 153 (1954) ;
Estate of Shade, 38 Ohio Op. 2d 357, 224 N.E.2d 401 (P. Ct. 1966); Estate of
Chadwick, 167 Ohio St. 373, 149 N.E.2d 5 '(1958) ; Estate of Burke, 85 Pa. D. & C.
56 (Orphans' Ct. 1953); Estate of Clark, 10 Utah 2d 427, 354 P.2d 112 (1960)
(court characterizing statute as imposing an estate tax).
18 People v. Hollingsworth, 436 P.2d 114 (Colo. 1968) ; Estate of Endemann, 307 N.Y.
100, 120 N.E.2d 514 (1954); Estate of Stone, 10 Wis. 2d 467, 103 N.W.2d 663
(1960) ; Estate of Sweet, 270 Wis. 256, 70 N.W.2d 645 (1955).
19
Dolak v. Sullivan, 145 Conn. 497, 144 A.2d 312 (1958); Estate of Dolbeer, 117
Ohio App. 517, 193 N.E.2d 174 (1962) ; Fitzpatrick v. State Tax Comm'n, 15 Utah
2d 29, 386 P.2d 896 (1963); Estate of Stevens, 266 Wis. 331, 63 N.W.2d 732
(1954).
20
Estate of Dolbeer, 117 Ohio App. 517, 193 N.E.2d 174 (1962) ; Estate of Cameron,
15 Pa. D. & C.2d 557 (Orphans' Ct. 1958).
21 Estate of Richartz, 45 Cal. 2d 292, 288 P.2d 857 (1955) ; People v. Egbert, 436 P.2d
116 (Colo. 1968); Borchard v. Connelly, 140 Conn. 491, 101 A.2d 497 (1953);
Cruthers v. Neeld, 14 N.J. 496, 103 A.2d 153 (1954) ; Estate of Endemann, 307 N.Y.
100, 120 N.E.2d 514 (1954).
22 366 Pa. 557, 79 A.2d 259 (1951).
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name a beneficiary or to permit his share in the fund to pass to his
estate, the court found that the employee possessed sufficient attributes of ownership so that the fund was taxable in his estate. The
portions of the fund attributable to the employee's own contributions and to those of his employer were both subject to the tax.
Later cases attempted to interpose defenses against the levy of
the inheritance tax. One such defense raised the contention that the
decedent owned none of the after-death benefits since, during his
lifetime, he could not have reduced them to his own possession, nor
did he have possession in such degree as to effect their transfer.
The defense raised in the Dorsey case suggested that all the
decedent had was a power of appointment over property which he
did not own. Under the statute then applicable,2 3 a power of appointment was not taxable in the donee's estate but only in the estate of
the donor of the power, and taxation of the donor was limited to
cases in which a decedent had created the power- not a corporate
employer. Under this type of statute, if the death benefit was nevertheless to be taxed in the employee's (donee's) estate, the taxing
authorities had to rely on some theory other than power of appointment, e.g., they had to show some measure of ownership in the
decedent. The specific rationale used in Dorsey was to argue that
the decedent had the requisite ownership even of the employer's
contributed share of the fund in that the employee possessed the
power to transfer it, effective at death. Indeed, as pointed out by
the court, a power of appointment never can exist if the so-called
"donee" is the owner of the property.
In a Maine case,24 decided under a statute2 5 similar to the one
in Dorsey, it was urged that the decedent had merely a power of
appointment over the death benefits and hence no tax could be imposed. The argument was rejected, and it was held that the decedent
had sufficient ownership of the benefits to have made a transfer.
In contrast to the foregoing, many of the later cases have been
decided in states which have statutory provisions for taxing the exercise or lapse of powers of appointment in the estate of the donee.
To impose the tax under such statutes, there seems to be no real
necessity of proving ownership or its substantial equivalence. The
fact of ownership can become relatively unimportant by first asserting the decedent's ownership and then asserting, in the alternative,
that if the decedent did not transfer property which he did own,
he exercised or allowed to lapse a power of appointment over property which he did not own.
23 PA. STAT. ANN. tit. 72, § 2301(d) (1961).
24

Gould v. Johnson, 156 Me. 446, 166 A.2d 481 (1960).

25ME.

REV. STAT.

ANN. tit. 36, § 3461(1) (B) (1964).
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Surprisingly, however, the device of arguing in the alternative
does not seem to have been widely adopted in states where the power
of appointment theory is clearly available to taxing authorities.
Instead, the cases have been decided for the most part either on the
theory of ownership or of third party beneficiary. Under the latter
theory, the contract is construed to be one for which the employee's
services constitute the consideration, and since payment is to be made
at or after death, there is a gift to take effect at death.
Similar results have been reached in cases involving contributory retirement annuities,2 6 noncontributory annuities, 7 pension
plans,2 8 and profit-sharing funds.2 9 In each case, death benefits
were included in decedent's gross estate on the theory of ownership
evidenced by some measure of authority the employee had to name
a beneficiary, or to otherwise influence the passage of the death
benefits to his estate.
The essentials of ownership have been found even in cases
where an employer has retained substantial control of an employee
fund. For example, benefits have been included in the gross estate,
as a transfer to take effect at death, even though in an unfunded
plan an employer could discontinue or modify benefits at any time,
and benefits would not be paid to an employee who left the company for any reason other than death or retirement. It has been
held that such a contract is between employer and employee for the
benefit of a third person, effective at death, and the consideration
is the employee's services. The uncertainties in the plan affect the
value, not the ownership, of benefits. 3 ° Even where a commercial
annuity is purchased by the employer in the name of the employee
but with refund to the employee's beneficiary in the nature of a death
benefit, the death benefit is taxable in the annuitant's estate.3 '
The fact that there are general statutes exempting the pensions
of public employees from "taxation" usually will not prevent their
being subject to inheritance taxation, since there is a tendency to
construe strictly such exemption statutes as referring to ad valorem
taxation.32
Cruthers v. Neeld, 14 N.J. 496, 103 A.2d 153 (1954); Estate of Clark, 10 Utah 2d
427, 354 P.2d 112 (1960).
27
Borchard v. Connelly, 140 Conn. 491, 101 A.2d 497 (1953).
28
Estate of Daniel, 159 Ohio St. 109, 111 N.E.2d 252 (1953).
29 Estate of Brackett, 342 Mich. 195, 69 N.W.2d 164 (1955).
3
0 Dolak v. Sullivan, 145 Conn. 497, 144 A.2d 312 (1958).
31 People v. Schallerer, 12 I11.2d 240, 145 N.E.2d 585 (1957) ; Gregg v. Commissioner,
315 Mass. 704, 54 N.E.2d 169 (1944); see Borchard v. Connelly, 140 Conn. 491,
101 A.2d 497 (1953).
32
Estate of Simpson, 43 Cal. 2d 594, 275 P.2d 467 (1954); Estate of Endemann, 307
N.Y. 100, 120 N.E.2d 514 (1954).
26
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In a number of cases an attempt has been made to defend
against taxation of death benefits in the gross estate by asserting
that the statutory exclusion of insurance proceeds was applicable
to such benefits. The courts have uniformly found that the risk
element associated with insurance is not present in such arrange8
ments, and they have rejected that argument.3
Without discussing in further detail the remaining cases that
hold employee benefits to be taxable, it will suffice to summarize the
decisions as follows: (1) The employee had a sufficiently vested
interest or ownership in the death benefits; (2) The naming of
beneficiaries to receive benefits could be considered as a transfer
of property interests; or (3) The employee's acceptance of less than
full benefit was the consideration for the benefits payable to his
beneficiaries after death. 4
Another principle which is evident in this line of cases is that
the death benefits attributable to an employee's own contributions
are taxable in the employee's estate the same way as they would be
in a commercial annuity. In this connection, even death benefits
attributable to the employer are usually taxable to the estate on the
theory that the employee's services furnish the consideration for a
third party agreement by the employer to provide the death benefits.
The only provisos are that the benefits be vested with reasonable
certainty, or be assignable, and that the employee has reasonable
freedom of choice to name a beneficiary.
V.

STATE COURT DECISIONS: BENEFITS HELD NONTAXABLE

A number of courts have declined on a variety of grounds to
include employee death benefits in the gross estate. For example, in
three Pennsylvania decisions it was concluded that the employee did
not possess the required ownership of benefits since he would have
had to live to receive them. In one of these cases, the pension plan
was such that benefits of an employee who did not name a recipient
33

Estate of Richartz, 45 Cal. 2d 292, 288 P.2d 857 (1955); Borchard v. Connelly, 140
Conn. 491, 101 A.2d 497 (1953); Garos v. State Tax Comm'n, 99 N.H. 319, 109
A.2d 844 (1954) ; Cruthers v. Neeld, 14 N.J. 496, 103 A.2d 153 (1954) ; Estate of
Rhodes, 197 Misc. 232, 94 N.Y.S.2d 406 (Sur. Ct. 1949) ; Estate of Chadwick, 167
Ohio St. 373, 149 N.E.2d 5 (1958) ; Estate of Clark, 10 Utah 2d 427, 354 P.2d 112
(1954).
34 Estate of Richartz, 45 Cal. 2d 292, 288 P.2d 857 (1955) ; Estate of Simpson, 43 Cal.
2d 594, 275 P.2d 467 (1954); Dolak v. Sullivan, 145 Conn. 497, 144 A.2d 312
(1958); Borchard v. Connelly, 140 Conn. 491, 101 A.2d 497 (1953); Gould v.
Johnson, 156 Me. 446, 166 A.2d 481 (1960); Estate of Brackett, 342 Mich. 195,
69 N.W.2d 164 (1955); Garos v. State Tax Comm'n, 99 N.H. 319, 109 A.2d 844
(1954) ; Cruthers v. Neeld, 14 N.J. 496, 103 A.2d 153 (1954); Estate of Endemann, 307 N.Y. 100, 120 N.E.2d 514 (1954); In re Harbord's Estate, 132 N.Y.S.2d
647 (Sur. Ct. 1954) ; Estate of Patterson, 21 Ohio Op. 2d 55, 184 N.E.2d 562 (P.
Ct. 1962) ; Estate of Chadwick, 167 Ohio St. 373, 149 N.E.2d 5 (1958) ; Estate of
Daniel, 159 Ohio St. 109, 111 N.E.2d 252 (1953) ; Estate of Dorsey, 366 Pa. 557,
79 A.2d 259 (1951) ; Estate of Cameron, 15 Pa. D. & C.2d 557 (Orphans' Ct. 1958);
Estate of Stone, 10 Wis. 2d 467, 103 N.W.2d 663 (1960).
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would go to his heirs and not to his estate. If there were a failure
to take the property, it would revert to the fund for the benefit of
the other participants. The right to divest the heirs and name others
was held to be a mere power of appointment, and since Pennsylvania
did not tax the exercise or lapse of such power, there was no tax.35
A companion case concerned two plans, one contributory and
the other noncontributory. In the first, the death benefits arose from
the employee's contributions and were held to be taxable because
of the ownership evidenced by the employee's right to withdraw his
contributions at any time. In the other, the benefits were attributable
to the employer's contributions, and the employee had no right of
withdrawal. These benefits were held nontaxable since the employee
lacked the attributes of ownership in the portion of the fund from
which they were payable. The latter part of the case was distinguished
from the Dorsey decision, where the employee had the right at all
times to withdraw his interest in the fund, including the employer's
paid-in share.3"
The third of the Pennsylvania cases concerned a noncontributory
plan in which the employer reserved the right of termination at any
time. Since the employee could not assign his interest, the court held
that he did not own the installments payable after his death and
37
had only a nontaxable power of appointment.
In an Ohio lower court case, a corporation's board of directors
authorized a contract to make payments to the wife of an employee
over a specified period, but the board reserved the right to discontinue the payments if it found that the employee had engaged in
conduct which it considered detrimental to the interest of the company. The court held that the employee never had any interest in the
8
payments to his wife, and hence there was no transfer by him.
A somewhat similar Utah case involved an employment contract
whereby payments were made for a specified period with the provision that if the employee died in service, his wife would receive
the payments during the balance of the period of the contract. The
court held the payments to be income to the widow and not taxable
39
in the gross estate.
An inheritance tax law which provides that death benefits under
an employee benefit plan are not to be included in the gross estate
unless the employee has the right to possess, enjoy, assign, or anticipate the payments, has been construed quite literally by the Penn35

Estate of Enbody, 85 Pa. D. & C. 49 (Orphans' Ct. 1953).
Estate of Burke, 85 Pa. D. & C. 56 (Orphans' Ct. 1953).
Estate of DeVenuto, 35 Pa. D. & C.2d 352 (Orphans' Ct. 1964).
38
Estate of Dolbeer, 117 Ohio App. 517, 193 N.E.2d 174 '(1962).
39 Fitzpatrick v. State Tax Comm'n, 15 Utah 2d 29, 386 P.2d 896 (1963).
36
37
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sylvania courts. An employee was receiving benefits and had named
a beneficiary to take after his death, but it was held that he had
none of the described rights in the post mortem payment.40
A Wisconsin court has held, in at least two cases, that where
the decedent has no real choice as to the persons who receive death
41
benefits, they are not taxable in his gross estate. In Estate of Sweet,
the decedent had been a federal civil servant and, under the federal
law then in effect, his widow was entitled to certain benefits which
were beyond his control. The benefits to the widow were declared
to result not from the decedent's designation but rather from that
of the Federal Government. However, a strong dissent was entered
asserting that the benefits flowed from a third party agreement, the
consideration for which was the decedent's services.
Despite a contrary holding in an intervening case to the effect
that benefits are taxable where a decedent has the power to elect a
joint and survivorship annuity with his wife,4 2 the Wisconsin court
has held that where such a plan itself selected the beneficiary, without the employee having any control over who should receive the
benefits, the amounts are not taxable.43
It should be noted that although the decedents in the Wisconsin
cases escaped taxation, a statute4 4 was in force which taxed the
exercise or lapse of powers of appointment. The statute, however,
expressly exempted powers under which the donee was not permitted to appoint himself and could appoint only to the immediate
family group of the donee. For this reason invocation of this statute
would have been futile. In any event, where the employer selects
the beneficiary, the employee has no power of appointment.
Additional state cases holding employee benefits nontaxable
may be cited which depend upon variations of the rationale already
discussed. 45 A fundamental principle of these cases is a broad reliance on nonownership or lack of control in the employee with variations dependent upon particular state statutes.
Of some relevance to the state decisions in this area are rulings
relating to the federal estate tax. Specifically, the Internal Revenue
Service has ruled that because the Social Security Act 46 does not
permit a decedent to select the recipient of benefit payments, a lump
Estate of Huston, 423 Pa. 620, 225 A.2d 243 (1967).
270 Wis. 256, 70 N.W.2d 645 (1955).
42 Estate of Stone, 10 Wis. 2d 467, 103 N.W.2d 663 (1960).
43 Estate of King, 28 Wis. 2d 431, 137 N.W.2d 122 (1965).
40
41

44

WIS. STAT. ANN. § 72.01(5) (1957).

4SEstate of Shade, 38 Ohio Op. 2d 357, 224 N.E.2d 401 (P. Ct. 1966); Estate of
Stevens, 266 Wis. 331, 63 N.W.2d 732 (1954); O'Daniel v. District of Columbia,
CCH INH. EST. & GIFT TAX REP. 1 19,473 (1963). See generally Note. Taxation Retirement Plans- Election Under Joint and Survivor Option, 1961 WIs. L. REV. 153.
4642 U.S.C. § 402 (1964).
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sum payment to a spouse, as well as survivor's annuity payments
under the Act and workman's compensation death benefits payable
to persons prescribed in the Act, are not taxable in the decedent's
estate. Also covered by these rulings are benefits under the Railroad
Retirement Act.4 7 The principle thus developed for the estate tax
should be equally applicable to an inheritance tax.48
VI.

TREATMENT OF EMPLOYEES' BENEFITS IN COLORADO

The Colorado Supreme Court has ruled on the inheritance taxation of employee benefits on at least three occasions. The first of
these involved a case where the employer had established a savings
or thrift plan under which both employer and employee had made
contributions. The major issue was whether in Colorado- a noncommunity property state- the entire amount of benefits attributable to the employee's contributions made while he was employed
in community property states should be subject to tax or whether
the tax should be based upon only one-half of the amount of the
benefits. It was held that to the extent that benefits to the employee's
widow flowed from earnings in the community property states, her
interest in the benefits vested at the time the contributions were made
and hence were not subject to tax in the estate of the employee.4"
However, the employer's contributions were not vested in her and
hence the benefits flowing from them were subject to the tax. No
dispute existed as to the taxability of the benefits accrued during
employment in common law jurisdictions, since the employee retained
such control as to constitute essential ownership - if no beneficiary
were named, the benefits would flow to his estate. In making its
award, the court held that all the benefits flowing from the employee's
contributions while in common law states and one-half of the contributions made while in community property states, along with all
of his employer's contributions, were includible in the employee's
taxable estate.
Two recent Colorado cases have adopted the Wisconsin viewpoint that where the decedent's power to designate a beneficiary is
severely circumscribed or nonexistent, death benefits are not taxable.5 0
In the first, People v. Hollingsworth,51 the decedent was a federal
civil servant, as was the decedent in the Sweet case. Following the
U.S.C. § 228(e) (1964).
Rev. Rul. 60-70, 1960-1 CuM. BULL. 372; Rev. Rul. 56-637, 1956-2 CuM. BULL.
600; Rev. Rul. 55-87, 1955-1 Cum. BULL. 112; E.T. 18, 1940-2 CuM. BULL,
285.
49 People v. Bejarano, 145 Colo. 304, 358 P.2d 866 (1961).
50
Estate of King, 28 Wis. 2d 431, 137 N.W.2d 122 (1965) ; Estate of Sweet, 270 Wis.
256, 70 N.W.2d 645 (1955).
51436 P.2d 114 (Colo. 1968).
4745
48
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Sweet rationale, the Colorado Supreme Court held that the benefits
payable to decedent's widow did not constitute property until the
worker's death but were only a right or status and hence not transferable by decedent. Therefore, the death benefits were not included
in decedent's gross estate.
In the second case, People v. Egbert,"2 decedent had purchased
group life insurance which was convertible at death into a certificate
for a lump sum benefit to his widow as named beneficiary. The plan
was subject to change by the employer at any time, and the beneficiary's rights depended on the plan as it stood at the decedent's
death. The class of beneficiaries which could be designated included
only persons who were dependent on the decedent for support, and
it was not possible to dispose of the benefits by will or to name his
estate to receive them. The court held that the decedent did not own,
control, or possess the property from which the widow's benefits
flowed and, accordingly, could not make a gift of them to take effect
at death. The court noted that the state did not attempt to classify
the death benefits as insurance since, in that case, the insurance
exemption would have applied.
The foregoing cases were largely decided on the lack of ownership in the employee. In neither case was a contention made that the
employee possessed a power of appointment over the property so as
to make the question of title immaterial. Yet it seems that plausible
arguments could have been advanced for taxability of the benefits
based upon a theory of power of appointment.
It will be recalled that in Pennsylvania and Maine, states in
which the exercise of powers of appointment did not result in taxation in the estate of the donee of the power, it was unsuccessfully
urged that the decedent's designation of a beneficiary of death benefits was not a transfer but merely the exercise of a power." Since
he had title, however, he was deemed to have more than a mere
power of appointment.
A Colorado inheritance tax law,5 4 patterned from a New York
statute, 55 was in effect at the time of the deaths of the decedents in
the Hollingsworth and Egbert cases. This law provided for the taxation of the exercise or the omission or failure of exercise of a power
of appointment as though the donee of the power had owned the
subject matter of the power and had transferred it by his will to
52436 P.2d 116 (Colo. 1968).
53

Gould v. Johnson, 156 Me. 446, 166 A.2d 481 (1960); Estate of Dorsey, 366 Pa.
557, 79 A.2d 259 (1951) ; Estate of DeVenuto, 35 Pa. D. & C.2d 352 (Orphans' Ct.
1964) ; Estate of Enbody, 85 Pa. D. & C. 49 (Orphans' Ct. 1953).
54 CoLo. REV. STAT. ANN. § 138-3-12 (1963). The statute has subsequently been
amended, effective June 17, 1967.
55
Cons. Laws N.Y., Ch. 60, Art. 10 § 220(6) (1913).
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persons succeeding to the property. In a case decided under New
York law, a decedent had exercised a power to appoint certain real
property by deed. It was held that on his death the transfer was
constitutionally subject to inheritance tax, as though he had transferred it by a will which became effective on the date of the deed. 6
Since this decision antedated Colorado's adoption of the provisions
of the New York law, the New York decision probably is controlling
5 7

in Colorado.

In the Hollingsworth case, the decedent, a federal civil servant,
was permitted by the Government Organization and Employees
statute 58 to elect a reduced pension for himself so as to provide a
survivor's annuity for his wife. The annuity became effective when
the pensioner died. The benefits under this arrangement arose only
by virtue of the election of a reduced pension and the creation of
the survivor's annuity in the spouse. While the pensioner was held
by the court not to have owned the property from which the survivor's annuity was derived, it seems clear that his act of election and
designation was the effective agency which channelled property he
did not own to the survivor-the exercise of a power of appointment.
In the Egbert case, the employer had a plan by which a group
annuity life insurance benefit was convertible at death into a lump
sum payment to a beneficiary named by the employee. The plan permitted the employee to name as beneficiary only persons who were
dependents of the employee. The case does not state what would
have happened to the benefits in the absence of a designation, but
it is clear that without a designation the beneficiary would have
received nothing. The court held that the employee did not own the
property from which the benefits flowed since the benefits could
not be disposed of by his will or made payable to his estate. The
court found that the benefits passed directly from the employer to
the beneficiary widow. The effective agency which channelled the
benefits to her was the employee's designation - an exercise of a
power of appointment over property which the decedent did not own.
VII.

EFFECT OF

1967

AMENDMENT TO INSURANCE PROVISIONS

OF COLORADO INHERITANCE TAX LAW

Before leaving the subject of Colorado inheritance taxation of
employee death benefits, consideration should be given to a 1967
5Estate of Wendel, 223 N.Y. 433, 119 N.E. 879 (1918). See 28 AM. JUR. Inheritance,
Estate, and Gilt Taxes §§ 211, 212 (1959).
Cruse v. Stayput Clamp & Coupling Co., 113 Colo. 254, 156 P.2d 397 (1945);
People v. Linn, 357 11. 220, 191 N.E. 450 (1934), holding that when Illinois
adopted from New York the equivalent of our CoLo. REV. STAT. ANN. § 138-3-12
(1963), it adopted New York prior construction. See 50 AM. JUR. Statutes §§ 458-62
(1944).
5 U.S.C. § 2258 (1964).
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amendment to the Colorado inheritance tax statute which may sweep
into gross estates some, but probably not many, employee death
benefits. Until 1967, life insurance proceeds (annuity contracts being
expressly excluded from its definition) payable to, or in trust for,
named or described beneficiaries were included in the gross estate,
but were subject to a $75,000 exclusion if the decedent possessed
any of the incidents of ownership at death, a provision which was
noted in the Egbert case." Effective March 31, 1967, this provision
was modified to include in the proceeds entitled to the benefit of
the exclusion "any annuity contract or pension benefits."'60
The statute requires that the decedent possess, at death, "any
of the incidents of ownership." Historically, this phrase seems to have
been applied only to life insurance, and it comprehends many powers
of dominion over the policy which fall short of, but are akin to, absolute ownership. It includes such rights as that to change the beneficiary, to surrender the policy for its cash value, to cancel the policy,
to assign it, to pledge it, or to borrow from the insuror. Except for
the right to change the beneficiary, none of the customary incidents
of ownership is likely to have any application to the ordinary commercial annuity or to pension benefits because such rights usually
are denied by the express terms of the contract under which such
arrangements come into being. The unlimited right to change the
beneficiary of an insurance policy, regardless of how acquired, becomes significant for death tax purposes because, under the provisions of the standard policy, if no beneficiary is effectively named,
the proceeds will be payable to the insured's estate,"1 so that if the
holder of the power is also the insured, this right enables him to
divert the proceeds from his estate, and if he is not the insured, he
can channel the proceeds to himself or to his estate.62 Such a power
is practically the equivalent of ownership. A number of the cases on
employee death benefits which have been previously discussed make
it clear that, without regard to the propriety of applying the term
"incidents of ownership" to it, the power of the holder to pass the
proceeds to himself or his estate, or to prevent such passage by naming a beneficiary to receive them, constitutes "ownership" and causes
the benefits to be included in the gross estate for tax purposes. Thus,
whether the decedent "owned" the death benefits or had "incidents
of ownership" with respect to them, if he can channel the proceeds
59436 P.2d 116 (Colo. 1968).
60
COLO. REV. STAT. ANN. § 138-3-9 (Supp. 1967).
Il 2A J. APPLEMAN & J. APPLEMAN, INSURANCE LAW AND PRACTICE § 1122 (1966).
62

2 J.

MERTENS, LAW OF FEDERAL GIFT AND ESTATE TAXATION § 17.13 (1959);
C. LOWNDES & R. KRAMER, FEDERAL ESTATE AND GIFT TAXES § 13.7 (2d ed. 1962).
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to himself or his estate or from himself or his estate, they will be
part of his gross estate for inheritance tax purposes. Accordingly, the
amendment should have very little practical effect on the inheritance
taxation of death benefits in Colorado, but, of course, the exact effect
will depend on the details of the plan and the extent of the rights
conferred upon the employee.
A question of construction inevitably will arise under the amendment to the exclusionary provision. The amendment refers only to
"pension benefits." Does this language remove from the operation
of the amendment death benefits under the variety of employee plans
heretofore described which are payable to him in a lump sum or
are payable to him in installments under other than strictly pension
plans? It may be argued that the conjunction of annuities with pension benefits implies that the amendment is intended to apply only
to such survivorship benefits as are payable under purely pension
plans after the death of an employee who was receiving benefits
in installments. However, the addition of the word "benefits" strongly
suggests that the legislature did not intend to confine the subject
matter of the amendment only to installment pension plans. And,
the Colorado Supreme Court has construed the word "pension"
broadly so as to include, for example, the funeral expenses of the
pensioner.63 Therefore, it would appear that the words "pension
benefits" should be construed to include death benefits under any
plan, whether or not the employee is to receive benefits in installments, which is designed to assist the employee in funding his retirement needs.
CONCLUSION

In both of the recent Colorado cases, even conceding the lack
of ownership in the employee, the application of the power of appointment provision would have taxed the death benefits in the same
way as if the decedent had actually owned the property and had
passed it by will, to become effective on the date of the designation.
The argument that a decedent has such a power of appointment
over death benefits will not be available in future Colorado cases,
except in an extremely limited way, because the Colorado statute
was amended effective June 17, 1967. Taxation of powers in the
estate of the donee now requires that they must be created by decedents, that is, by will or by decedent's inter vivos transfer. 64 In those
63Redmon v. Davis, 115 Colo. 415, 174 P.2d 945 (1946). The case also states that a
grant of assistance to one, merely because he has reached a certain age, is a pension.
See 31A WORDS & PHRASES 548 et seq. (1957), for examples of conflicting definitions
of the word 'pension."
4 COLO. REV. STAT. ANN. § 138-3-12 (Supp. 1967).
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jurisdictions which retain provisions similar to the prior Colorado
law, invocation of such provisions should result in taxation of death
benefits in many cases in which "ownership" is subject to question. 65

65

CCH INH. EST. & GIFT TAX REp. f 12,030 (1963) has an excellent synoptic
table of principal features of death tax statutes of the states, including the tax treatment of powers of appointment. It also has an editorial discussion of powers of
appointment in the Treatise section at § 1540 et seq., and a detailed editorial discussion of the tax treatment of powers of appointment in each state section under the
same number (with appropriate reference to the statute itself). It appears that a
majority of states have statutes taxing powers similar to that in Colorado prior to
1967 (which, in turn, was the adoption of an early New York statute, since repealed).

EXPANDING WORLD TRADE:
FACTS AND PROBLEMS
By

VINCENT
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TRAVAGLINI*

Throughout the world, international trade has been steadily increasing
with every passing year. The United States trade, however, has recently been
plagued with a balance of payments problem which has necessitated a search
for new means to expand the nation's export business. While President
Johnson's 1968 New Year's Day report on our balance of payments problem
and the highly successful Kennedy Round of tariff cuts indicate concerted
assaults on existing barriers to increased trade, Mr. Travaglini concerns himself in this article with the necessity for further progress within the legal and
economic framework within which international trade is transacted. He
discusses a number of recent trends in this direction: (1) The present efforts
toward international standardization of products specifications; (2) The
adoption of customs conventions and bilateral treaties, and the development
of various commissions to obtain uniformity in international trade law;
(3) International arbitration of commercial disputes, including the obvious
advantages thereof, and the multilateral conventions dealing with enforcement of agreements and awards in international commercial arbitration;and
(4) The recent efforts toward internationalunification of patent, trademark,
and copyright registration and protection procedures, including the recently
held and highly successful Stockholm Conference. Mr. Travaglini concludes
his article with a listing of realizable goals conducive to the achievement of
greater United States trade surpluses.

PRESIDENT
Johnson's 1968 New Year's Day message to the
nation on the country's balance of payments focused new attention on the need for increased export trade. As the President pointed
out, exports are the cornerstone of our balance of payments position.
The United States sold abroad $31 billion worth of goods in 1967
and $33.8 billion in 1968. However, our overall trade surplus, which
averaged $5.4 billion between 1960 and 1965, has been declining
since 1964 and was only $726 million in 1968. The measures announced by the President include a long-range effort by the Commerce Department to increase United States sales abroad, expansion
of Export-Import Bank export financing activities, and creation of
a joint export association program to provide direct financial support
to business groups to sell overseas.
World trade has shown a spectacular rise in recent years and
factors are at work to continue a steady expansion. In 1968, there
were lower tariffs abroad for thousands of United States products
as the initial duty reductions under the Kennedy Round of tariff
negotiations were made. The six countries of the European Common
Market reduced their common external tariff by an average of 35
* Director, Foreign Business Practices Division, United States Dep't of Commerce.
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percent, beginning with a 20 percent cut on July 1, 1968. The full
reductions will be achieved in five stages so that, until implementation is completed on January 1, 1972, there will be a continuing
stimulus to trade.'
In addition, the Kennedy Round negotiators reached agreement
on an antidumping code and the elimination of certain nontariff
restrictions, such as the discriminatory effects of certain European
road-use taxes on United States automobiles. These and other factors,
such as the success of the European Economic Community and other
regional groupings in sustaining generally favorable rates of economic
growth, augur well for future market opportunities for our products.
As tariffs are reduced, other barriers to trade assume greater significance. The expression "nontariff trade barriers" (NTB's) is
commonly used to describe direct quantitative restrictions and legal
or administrative regulations which tend to discriminate against imported products. According to the President's Special Trade Representative, these obstacles, which are often rooted in basic national
policies and practices, need to be thoroughly examined as to their
scope, their significance, and their intricate workings. An inventory
of such restrictions is being prepared.2
Beyond tariffs and NTB's, however, there is need for comparable progress in other areas perhaps even more vital to the continued orderly expansion of world trade. These would encompass
a variety of seemingly unrelated subject matter; international standardization, the unification of commercial laws, commercial arbitration, and the protection of industrial property. In essence, these might
be designated as the legal and economic framework within which
international trade is transacted. It is the purpose of this articie to
describe generally what is being done in these areas, what needs to
be done, and the significance to United States trade and industry.
I. INDUSTRIAL STANDARDS

The Kennedy Round did not address itself to the problem of
standards as a potential barrier to international trade.' However,
there is no lack of recognition, either by the United States or other
major trading nations, of the importance compatible standards have
for the free flow of world trade. It has been said that standards are
with the ANNUAL REPORT OF THE
The 53 nations which participated
in the Sixth Round of Multilateral Tariff Negotiations under the auspices of the
General Agreement on Tariffs and Trade agreed to tariff concessions affecting $40
billion of world trade. The concessions apply to almost $7 billion of our industrial
exports. Vargo, Kennedy Round Cuts Start, INT'L COMMERCE, Jan. 22, 1968, at 2.
2 Roth, The Future Work Program of GATT, 58 DEP'T STATE BULL. 14 (1968).
3 Address by Secretary of Commerce A.B. Trowbridge, National Conference on
Weights and Measures, Washington, D. C., June 27, 1967.
1 ECONOMIC REPORT OF THE PRESIDENT together

COUNCIL OF ECONOMIC ADVISORS 187 (1968).
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the language of commerce. Sellers are encouraged to market new
products, confident that by meeting accepted standards they will
be bought by consumers. Buyers are encouraged to buy because
assured of a product that meets required specifications. Standards
are vital to profits since producers whose products for domestic sale
are compatible with international standards receive all the benefits
of mass production; alternatively, incompatibility results in highcost, low-volume production runs for foreign markets.
Numerous international organizations are engaged directly or
indirectly in the formulation of international standards. Three
groups, however, predominate. They are: (1) International Organization for Standardization (ISO) ; (2) International Electrotechnical Commission (IEC); and (3) Pan-American Standards
Commission (COPANT).' The United States participates in the
work of these groups through the USA Standards Institute (successor to the American Standards Association), which provides
total United States dues and direct financial support for international
standards activities.
Given the vital importance of standards-making to our international trade interests, it is surprising that United States participation in and support for these organizations has been something less
than adequate. The reasons for this situation may be summarized
as follows: (1) Lack of understanding of the nature of international
standards recommendations and of their present and potential impact
on the economic welfare of the country; (2) Participation in standards activities is often predicated solely on existing trade in an item
rather than on long-range considerations; (3) The number of redundant standardization activities which in certain areas have caused
confusion and uncertainty aswell as unnecessary expense; and (4) The
cost of financing delegations, secretariats, and chairmanships of technical committees, and the lack of arrangements for sharing of such
costs by those who would benefit from the activity.'
Participation by United States industry in international standardization activities has been strong in some fields, such as photography, electronics, and automatic data processing, while in
other fields there has been little support. Industry has responded in
a number of instances to preserve foreign markets. For example, when
4 The work of these organizations is available to industry through their publications,

which have worldwide distribution. In 1966, sales of IEC publications were made in
64 countries. "It is probably true that no large contract in the electrical or electronics
industries is nowadays placed without the relevant IEC publications having at least
been consulted at some stage of the negotiations." Ruppert & Stanford, Impact of the
IEC's Work on World Trade, 38 MAGAZINE OF STANDARDS 263 (1967).
5

NATIONAL CITIZEN'S COMM'N ON INT'L COOPERATION, REPORT OF THE COMMITTEE
(presented at the White House Conference
ON BUSINESS AND INDUSTRY 27 (1965)

on International Cooperation, Washington, D.C.).
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the Swiss adopted a national standard for automobile headlights
which excluded sealed beams of the type made in this country, our
representation in the ISO prevented a similar standard from being
adopted internationally. In other cases - e.g., standards for color
television sets, lamp sockets, and lamp bases - differences between
European and American standards have acted as barriers to United
States exports. In some fields, moreover, United States producers
with no direct foreign business of their own are confronted with
the task of meeting differing foreign standards when they supply
materials and components to a United States equipment or systems
maker for installation abroad.6
A broad-scale review of domestic and international standards
activities was undertaken several years ago by the Panel on Engineering and Commodity Standards of the Commerce Technical Advisory
Board which culminated in the issuance in February 1965 of the
LaQue Report.7 One of the Report's principal recommendations
pointed to the need for an officially recognized body responsible for
representing the interests of the United States in international standardization. The Report called for participation by both government
and industry in international standards work to help assure maximum
possible compatibility between international standards and those
recognized and used in the United States.
Two resulting developments of importance to United States
interests in voluntary international commercial standards activities
may be noted briefly. First was the establishment in August 1966
of the United States of America Standards Institute (USASI). The
major objectives of the Institute are broader participation by all
interested groups, increased representation and leadership in the international standards programs, and emphasis on consumer interests.
The hundreds of national trade associations and the technical, professional, and scientific societies which develop standards are to be
encouraged to extend these principles to their own operations. Under
its constitution, USASI is not permitted to develop standards on its
own. However, standards which it approves are designated United
States Standards, and as such have greater acceptance at international
technical meetings.8
6 Podolsky, The Name of the Game, or How to Play Standards for Foreign Markets,
39 MAGAZINE OF STANDARDS 43 (1968).
7 U.S. DEP'T OF COMMERCE, REPORT OF THE COMMERCE TECHNICAL ADVISORY BOARD
PANEL ON ENGINEERING AND COMMODITY STANDARDS (2 vols., 1965); Clearing-

house for Federal Scientific and Technical Information of the U.S. Dep't of Commerce, Pub. Nos. PB 166811-812.
8
Legislation (S. 2282) to incorporate USASI is pending. The bill would charter the
Institute as the national coordinating body for voluntary standardization. 113 CONG.
REC. S 11,460 (daily ed. Aug. 14, 1967) (Remarks of Senator Dirksen).
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Second, legislation was requested by the Department of Commerce early in 1967 to support and stimulate United States participation in formulating international standards. As introduced, the bills
(S. 997 and H.R. 6278) would authorize the Secretary of Commerce
to promote and support United States participation in the international commercial standardization of products, processes, and test
methods. They would also authorize a clearinghouse service to collect
and disseminate engineering or product standards for the benefit of
producers, distributors, users, consumers, and the public. The Secretary would also have the authority to make grants to or contracts with
any private nonprofit standards organization to assist in carrying out
the functions prescribed by the bills.9
These proposals have found much support in business circles,
at least insofar as they would promote United States standards-making
activity on the international level. Some groups, however, question
whether the governmental assistance provided for in the bills might
clear the way for excessive government influence over standards
development. Others see danger in the possible exclusion of conconsumer and other interests from the standards-making process.' °
There are already indications of the growth of organized liaison
between European industries, including those of the two regional
trading groups - the European Economic Community and the European Free Trade Area. 1 From this collaboration, United States
industry may be excluded, with harmful results to our business
interests. The adoption of technical regulations divergent from
our own can result in the formation of new trade barriers.
II.

UNIFICATION OF COMMERCIAL LAWS

The large and increasing international movement of people,
goods, and money continually raises problems involving the application of extremely complex and unfamiliar legal rules, diversity
of legal standards, and uncertainty as to applicable law. A bewildering multiplicity of individual national laws and regulatory
systems confront the international trader, investor, and licensor. Even
in the law of international trade, where noticeable similarity exists
9 See generally 113 CONG. REc. S 2032 (daily ed. Feb. 16, 1967) (remarks of Senator
Magnuson) ; 113 CONG. REc. H 1911 (daily ed. Feb. 28, 1967) (Remarks of Representative Miller).
' 0 Lawrence, Proposed U.S. Standards Bill Wins Support, JOURNAL OF COMMERCE,
Feb. 13, 1967, at 1, col. 6. Donald F. Turner, Ass't Attorney General, presents a
useful analysis of the problems inherent in standards-making in an address before
the N.Y. State Bar Ass'n, Jan. 26, 1967, Consumer Protection by Private Joint Action,
113 CONG. REC. A 428 (daily ed. Feb. 2, 1967).
11 Unique EEC-EFTA Industrial Liaison, EFTA REPORTER, Nov. 20, 1967, at 5.
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among the world's legal systems, many small differences persist
with burdensome consequence for the unsophisticated businessman."
Efforts to surmount the problems caused by differing national
laws have taken various forms over many years. They include
attempts to establish a viable system of arbitrating international
commercial disputes and acceptance of international conventions
covering wide areas of interest to business. Well-known conventions
exist in the fields of labor law,13 postal services,1" and patents,
trademarks,15 and copyrights. 6 The rules relating to bills of lading
and to air transport are the common law of most trading nations."
A Convention with a Uniform Law on the International Sale
of Goods appended was approved at a Diplomatic Conference held
at The Hague April 2-25, 1964, culminating the work of a quarter
of a century.' 8 The Convention and Uniform Law would establish
a new substantive law governing international sales contracts entered
into by parties with places of business in different countries. In the
opinion of some observers, however, the Uniform Law is open to
serious objection and could present significant problems to American
business interests should it become effective. 9
The Report of the United States Delegation to the 1964 Diplomatic Conference was generally negative. In stressing that the Uniform Law on Sales suffered from "substantial difficulties," the
Report stated "it would appear unlikely that the Uniform Law will
prove acceptable to America's governmental, commercial and legal
organizations because its many unclear and unworkable provisions
"Nevertheless, despite the high degree of universality of basic concepts in the law
of international trade, there remain many differences in their detailed application;
and this multiplicity of minor differences often presents serious obstacles both to the
negotiation of international sales contracts and to the resolution of conflicts arising
out of such contracts." Berman, The Uniform Law on International Sale of Goods:
A Constructive Critique, 30 LAW & CONTEMP. PROB. 354 (1965). This issue of
Law and Contemporary Problems is devoted to an examination of unification of law
activities internally and internationally.
13The conventions in this field have been promulgated by the International Labor
Organization. The United States has ratified ILO convention nos. 53, 55, 58, 74,
and 80, all of which deal with maritime labor.
14 Constitution and Convention of the Universal Postal Union, [1964] 16 UST 1291,
T.I.A.S. No. 5881. One hundred twenty-eight countries are members.
15 International Patent and Trademark Convention (Paris Union) [1962] 13 UST 1,
T.I.A.S. No. 4931. Eighty-four countries are members.
16Universal Copyright Convention, [1952] 6 UST 2731, T.I.A.S. No. 3324. Fifty-five
countries are members. The Berne Convention of 1886 (with 5 revisions) has 58
members not including the United States.
17 See Schmitthoff, The Unification of the Law of International Trade, 1968 J. Bus. L.
110.
"SRelevant documents are reprinted in 30 LAW & CONTEMP. PROB. 425-59 (1965),
and 13 AM. J. COMP. L. 453-77 (1964).
19 See Farnsworth, Some Basic Differences Between the American Law of Sales and
the Draft Uniform Law on the International Sale of Goods, 14 AM. J. ComP. L.
227 (1965) ; Nadelmann, The Uniform Law on the International Sale of Goods:
A Conflict of Laws Imbroglio, 74 YALE L.J. 449 (1965); Honnold, The Uniform
Law for the InternationalSale of Goods: The Hague Convention of 1964, 30 LAW &
CONTEMP. PROB. 326 (1965). See also Berman, supra note 12.
12
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do not meet the current needs of commerce and because it varies so
markedly in its approach and content from our Commercial Code.""0
At the end of 1968, the necessary ratifications or accessions
(five) had not been made so the Convention was not in force. A
single country had ratified - the United Kingdom, on August 31,
1967 - but subject to a reservation that the Uniform Law should
apply only if chosen by the parties to the sale as the law of the contract. It seems likely, therefore, that the provision of the Final Act of
the Diplomatic Conference will become effective. This provision stipulates that if the Convention does not enter into force by May 1,
1968, the Rome Institute will establish a committee composed of
representatives of governments of interested states to consider
further appropriate action to promote the unification of law on the
international sale of goods.
International conventions on customs regulation are obviously of
key importance in facilitating trade. The principal achievement in
this field is the Convention on Nomenclature for the Classification
of Goods in Customs Tariffs, which provides a systematic classification of all products in more than 1,000 headings. This nomenclature
is used by GATT and other international organizations in order to
compare existing tariff levels and to simplify negotiations for tariff
reductions."'
Five other customs conventions, which become effective for the
United States on March 3, 1969, provide multilateral international
arrangements for the temporary duty-free importation of a wide variety of items, including professional equipment, commercial samples,
and shipping containers." Under the conventions, the formalities on
20

Report of the Delegation of the United States of America to the Diplomatic Conference on the Unification of Law Governing the International Sale of Goods, in
HANDBOOK AND PROCEEDINGS OF THE NATIONAL CONFERENCE OF COMMISSIONERS

ON UNIFORM STATE LAWS 244 (1964). Text of the Convention and Uniform Law

appears at 3 AM. Soc. INT. L. PROC. 855 (1964).
The nomenclature is administered by the Customs Cooperation Council in Brussels,
whose aim is to secure the highest degree of harmony and uniformity among national
customs systems. See Valuation for Duty and the Salomon Case, 1 J. WORLD TRADE
L. 117 (1967).
22
The five conventions are:
Customs convention on the temporary importation of professional equipment:
Exec. K, 89th Cong., 2d Sess., ratified March 1, 1967. Under this convention, such
professional materials as television and radio equipment, typewriters, movie cameras,
and scientific devices could be imported duty free provided they were reexported
within 6 months.
Customs convention on the ATA carnet for the temporary admission of goods:
Exec. L, 89th Cong., 2d Sess., ratified March 1, 1967. Professional materials imported temporarily under provisions of the customs convention on professional
materials could be documented under this convention without the need for posting
a bond, the administering body to be the U.S. Council of the International Chamber
of Commerce.
Customs convention regarding ECS carnets for commercial samples: Exec. M,
89th Cong., 2d Sess., ratified March 1, 1967. The U.S. Council of the International
Chamber of Commerce would be the issuing authority for commercial samples and
advertising material carnets under this convention.
Customs convention on containers: Exec. J, 89th Cong., 2d Sess., ratified March
21
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entry into the importing country are greatly simplified as compared
with the usual bonding or deposit procedures. They have been endorsed by the National Export Expansion Council, and the Department of Commerce has received many expressions of support for
them from the business community.
The work of approximating national laws has also been furthered by the worldwide network of bilateral treaties, such as the
Friendship, Commerce, and Navigation Treaties which are in force
between the United States and many countries with which we have
commercial dealings. A similar network of tax treaties exists. The
United States has income tax treaties in force with 21 countries. 3
A basis for uniformity concerning tax treaties with developed countries exists in the Model Draft Tax Convention adopted by the Organization for Economic Cooperation and Development (OECD) .24
The United States is engaged in an intensive reexamination of existing income tax treaty provisions with a view to bringing them into
conformity with the OECD Model, and has formulated a draft
appropriate to less developed countries which formed the basis for
several such treaties recently negotiated.
Two developments may be noted that offer great promise for
achieving a larger measure of uniformity in the legal conditions
relating to international transactions. First, in December 1963, Congress enacted legislation providing for participation by the United
States in both the International (Rome) Institute for the Unification
of Private Law (UNIDROIT) and The Hague Conference on
Private International Law."5
A second significant development is the establishment of a
United Nations Commission on International Trade Law (UNCIT
RAL). Resolution 2205 (XXI) of the United Nations General
Assembly, adopted unanimously on December 17, 1966, states
1, 1967. This convention provided for duty-free temporary importation, usually for
3 months, of large containers used in international trade.
Customs convention on the international transport of goods under cover of TIR
carnets: Exec. N, 89th Cong., 2d Sess., ratified March 1, 1967. Containers used in
international trade would be permitted under this convention to transit through a
country without inspection.
23 These include virtually every industrialized country. In addition, nine treaties are in
effect with former colonies of the United Kingdom and Belgium.
24

DRAFT DOUBLE
THE

TAXATION

ORGANIZATION

FOR

CONVENTION
ECONOMIC

ON

INCOME

COOPERATION

AND CAPITAL,

AND

REPORT

DEVELOPMENT

OF

FISCAL

COMMITTEE (OECD Publications, Paris, 1963).
25 22 U.S.C.A. § 269(g) (1963). See Nadelmann, The United States Joins The Hague
Conference on Private International Law, 30 LAW & CONTEMP. PROB. 291 (1965).

For a broad survey of the work in unification and harmonization of these and other
intergovernmental organizations and nongovernmental organizations such as the United
Nations' Regional Economic Commissions, Council of Europe, International Chamber
of Commerce, and the International Law Association, see Progressive Development of
the Law of International Trade, Report of the Secretary- General, 21 U.N. GAOR,
Agenda Item No. 88, at 1-45, U.N. Doc. A/6396, at 16-56 (1966); Baade, The
Council of Europe: Its Activities Relating to Law, 15 AM. J. COMP. L. 639 (1967).
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UNCITRAL's object to be "the promotion of the progressive
harmonization and unification of the law of international trade."
The expression, "law of international trade," is defined in the
report of the Secretary General as "the body of rules governing
commercial relationships of a private law nature involving different
countries." Examples of its scope would include the international
sale of goods, negotiable instruments, and bankers' commercial
credits; laws relating to conduct of business activities pertaining to
international trade, insurance, transportation, industrial property and
copyright; and international commercial arbitration.
It is apparent that the field of activity of UNCITRAL intersects
with the work area of other groups. Indeed, the Report of the Secretary General contains a detailed survey of the work done in harmonizing private international law by organizations both governmental and nongovernmental. However, it points out that there has
been insufficient coordination and cooperation among those organizations with the result that their activities have tended to be
unrelated and duplicative. One of UNCITRAL's main functions then
will be to coordinate the work of existing organizations and act as
a kind of international clearinghouse for unification activities. Moreover, since participation by developing countries has heretofore been
minimal, those countries would now be able to participate fully in a
program administered by a broad-based body such as UNCITRAL.2 6
The Commission consists of 29 States, elected by the General
Assembly for 6-year terms, as follows: seven from African States,
five from Asian States, four from Eastern European States, five from
Latin American States, and eight from Western European and other
States. In selecting States for membership, the General Assembly is
directed to have due regard to the adequate representation of the
principal economic and legal systems of the world, and of developed
and developing countries. The Commission will normally hold one
regular session a year. In order to provide the Commission with
appropriate staff and facilities, the United Nations Secretariat has
established an International Trade Law Branch within the Office of
Legal Affairs.2 7
2

6 See Stavropoulos, The United Nations Commission on International Trade, 4 U.N.
MONTHLY CHRONICLE 89 (1967); Carey, UNCITRAL: Its Origins and Prospects,
15 AM. J. CoMP. L. 626 (1967).
27 See U.N. Commission on International Trade Law, General Assembly Initiative, 1
J. WORLD TRADE L. 112 (1967). At the first session of the Commission, held in
New York from January 29 to February 26, 1968, a broad program of work was
decided on, with priority on international sale of goods, international payments, and
international commercial arbitration. Report of the United Nations Commission on
International Trade Law on the Work of its First Session 29 January-26 February
1968, 23 U.N. GAOR Supp. 16, U.N. Doc. A/7216 (1968).
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Along with legislation and conventions, trade customs and
practices represent a third component of international trade law.
These have been formulated and standardized to a great extent
by such groups as the International Chamber of Commerce, the
United Nations Economic Commission for Europe, and various trade
associations.2" The ICC's Uniform Customs and Practices for Commercial Documentary Credits is now used by banks worldwide,
and the standard definitions of trade terms provided by the ICC's
Incoterms are often included in sales contracts, although the Revised
American Foreign Trade Definitions, prepared jointly by the Chamber of Commerce of the United States, the National Council of
American Importers, Inc., and the National Foreign Trade Council,
Inc., appear to be more widely used by American businessmen. The
two sets, however, differ only slightly and both are used in world
trade. Neither is enacted into law anywhere, but they have been
construed many times by courts in various countries, and it is therefore
necessary to take into consideration the constructions and meanings
given to the terms.29
Although primarily oriented to the needs of its member countries, the European Common Market is engaged in harmonizing laws
and procedures with effects on world trade interests outside of
Europe. Several conventions have been drafted under Article 220 of
the Rome Treaty - dealing with the approximation of national laws
- which mark the Community's first definitive steps in this area.
One convention requires mutual recognition by all member countries
of the legal capacity of a company established in another member
country, including the right to sue, to contract, and to hold property.
Others concern the recognition and enforcement of money judgments,
the proposed creation of a European patent system, and a projected
European corporation law." American firms are vitally concerned
with the question of application of these measures to nonmember
et
seq. (1964).
29 Customs developed by international trade transactions may be decisive where there
is no applicable law or the law is inadequate. See Ramzaitsev, The Application of
Private International Law in Soviet Foreign Trade Practice, 1961 J. Bus. L. 343.
30Summarized in 1967 in Retrospect, EUROPEAN COMMUNITY, Feb. 1968, at 9. The
draft convention on recognition of judgments has occasioned concern since it provides
that a money judgment rendered by a court of a Community member against a nonresident of the EEC could be fully enforced in the other five nation-states, even if
jurisdiction rested only on plaintiff's nationality, domicile, or presence of assets in
the forum country. Nadelmann, JurisdictionallyImproper Fora in Treaties on Recognition of Judgments: The Common Market Draft, 67 COLUM. L. REV. 995 (1967).
See also Nadelmann, Assumption of Bankruptcy Jurisdiction over Non-Residents,
41 TUL. L. REV. 75 (1966), for a discussion of the draft convention prepared by a
group of experts for the EEC concerning the distribution of assets of insolvents who
have property in more than one country, which could present problems for the
nonresident creditor when local assets of an insolvent may be appropriated by individual domestic creditors.
28 See C. SCHMITTHOFF, THE SOURCES OF THE LAW OF INTERNATIONAL TRADE 15
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countries and therefore must pay close attention to further developments.
III.

INTERNATIONAL ARBITRATION

Settlement of disputes by arbitration is a prominent feature
of the domestic business scene in the United States. Whether through
institutional facilities, such as those of the American Arbitration
Association and trade associations, or through the appointment of
permanent arbitrators, this technique has gained wide acceptance
among both business and labor leaders.
The advantages of lower costs, speedier decisions, and informality of procedure inherent in the arbitral process which have led
to its widespread use domestically should also commend it for
international transactions. However, while arbitration clauses are
being used to an increasing extent by American firms in their foreign
sales, investments, and licensing dealings, there are inhibiting factors
deterring wider use."
One potential weakness concerns the enforcement of awards
in countries other than where they were rendered. The United States
lacks treaty or other arrangements providing for the efficient
enforcement of agreements to arbitrate by unwilling parties or for
enforcement of arbitration awards. The standard negotiating form
for United States commercial treaties includes references to the
mutual recognition of arbitration agreements and awards. This
prototype provision, however, as included in most of the modem
treaties concluded since World War II, is aimed less at enforcement
and more at nondiscrimination. It provides that agreements to
arbitrate shall not be deemed unenforceable merely on the ground
that the place designated for arbitration is outside the country or
that one or more arbitrators is an alien, and that valid awards shall
not be denied enforcement merely because the award was rendered
outside the country where enforcement is sought."
The following four multilateral conventions deal with the
Because of the jurisdictional, foreign law, conflict of law and enforcement
problems encountered in foreign litigation, international commercial arbitration has gained in popularity. Properly employed, it may provide the parties
with a relatively speedy, inexpensive and equitable proceeding, whose awards
are enforceable in most jurisdictions of the civilized world. However, it is
not free from risks, of which the practitioner should be well aware.
Hess, Litigation and Arbitration in International Trade, 72 CASE & CoM., Jan.-Feb.
1967, at 34, 38.
32
See Walker, United States Treaty Policy on Commercial Arbitration- 1946-1957, in
31

INTERNATIONAL TADE ARBITRATION

51

(M. Domke ed. 1958). "This approach

to arbitration is conceptually of a kind with the principle underlying FCN treaties
as a whole: namely that the aim and purpose of a treaty is to protect the alien and
his interests on a basis of nondiscrimination rather than to attempt the reformation
of internal law." Id. at 54.
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problem of enforcement of agreements and awards in international
commercial arbitration:"
(1) Protocol of Geneva on Arbitration Clauses, 192384 - provides for the recognition by contracting parties of the validity of arbitration agreements, whether relating to existing or future differences,
between parties residing in different countries, regardless of the jurisdiction in which the arbitration is to take place.
(2) Geneva Convention for the Execution of Foreign Arbitral
Awards, 1927 35- provides that awards made pursuant to the 1923
Protocol will be enforced, so long as they apply to persons subject
to the jurisdiction of member countries and were made in the territory
of a member country.
(3) United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, New York, 195836 - designed to replace the Geneva Protocol and the Geneva Convention
above. Enforcement is considerably simplified, with the burden on
the losing party to prove grounds for refusal. The place of arbitration
is immaterial, and in general the award may be enforced if the
arbitration proceedings were properly conducted in accordance with
the will of the parties.
(4) European Convention on International Commercial Arbitration, Geneva, 1961"7- sponsored by the United Nations Economic
Commission for Europe, has the principal feature of providing
machinery to overcome the problem of appointing arbitrators when
the parties to an arbitration agreement fail to agree on their choice
(the Convention is likely to be useful chiefly in connection with
East-West trade transactions).
The Geneva treaties were intended to serve as the basis of a
system whereby commercial disputes of an international character
which the parties have agreed to arbitrate are excluded from the
jurisdiction of the courts. They have not been completely effective,
however, since some countries failed to adopt the implementing legislation required by both the Protocol and Convention. Even where
both instruments were implemented, the enforcement of agreements
and awards was often unsatisfactory because the burden of proof is
upon the claimant on nearly every issue. 8
3 Texts and Commentaries appear in: P. SANDERS, INTERNATIONAL COMMERCIAL
ARBITRATION-A WORLD HANDBOOK (3 vols., 1965). This work, edited under
the auspices of the International Association of Lawyers, contains descriptions of
the arbitration laws and practice in almost all European countries, Latin America,
and Asia.
34 27 L.N.T.S. 157.
392 L.N.T.S. 301.
36 330 U.N.T.S. 3.
37 484 U.N.T.S. 349.

IMarceau, Commercial Arbitration in International Business, 22 Bus. 1Aw. 1175,
1182 (1967).
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The United Nations Convention of 1958 was designed to improve the system of international recognition and enforcement while
maintaining its principal features. As a practical matter, the onus is
placed upon the party resisting enforcement of an award to prove
that the award has not become binding,3 9 thus reducing the possibility of obstructionism. It has been ratified by 33 countries including
most major trading nations except the United States, the United
Kingdom, Australia, and Canada. The United States did not sign or
adhere because the Convention raised serious problems from the
standpoint of United States domestic law. In the view of the United
States delegation to the United Nations Conference on International
Arbitration, the Convention, "if accepted on a basis that avoids
conflict with State laws and judicial procedures, will confer no meaningful advantages on the United States."4
Failure by the two leading trading nations of the world to ratify
-the United States and the United Kingdom- has undoubtedly
diminished the potential usefulness of the United Nations Convention. In both countries, however, attention has recently been given to
this issue by various commentators and interested groups. In this country it has been urged that a reexamination of the possible benefits
should be made,4 1 and the American Bar Association has recommended in favor of ratification, 42 subject to suitable amendment of
the Federal Arbitration Act.43 Ratification was also recommended by
the White House Conference on International Cooperation as a progressive step in the development of international law.44
Finally, on April 24, 1968, President Johnson recommended
Senate approval of United States accession to the United Nations
Convention, subject to two declarations: First, the United States
would not be required to apply the Convention to awards made in
nations not parties to the Convention or awards made in another
nation with respect to matters excluded by that nation or by the
United States in its approval of the Convention; and second, the
39 See Domke, The United Nations Conference on InternationalCommercial Arbitration,
53 AM. J. INT'L L. 414 (1959).
40

Official Report of the United States Delegation, Aug. 15, 1958, at 2. See Czyzak &
Sullivan, American Arbitration Law and the U.N. Convention, 13 ARB.

(1958);

J.

197

Sultan, The United Nations Arbitration Convention and United States

Policy, 53 AM. J. INT'L L. 807 (1959).

41 Quigley, Accession by the United States to the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, 70 YALE L.J. 1049 (1961).
42ABA

INTERNATIONAL

INTERNATIONAL

AND

COMPARATIVE

LAW SECTION,

REPORT OF COMM.

ON

UNIFICATION OF PRIVATE LAW (1960).

43 9 U.S.C. §§ 1-14 (1964). See M. DOMKE, COMMERCIAL ARBITRATION § 4.03 (1968),
44

WHITE

HOUSE CONFERENCE

COMMITTEE

ON

ON INTERNATIONAL COOPERATION, REPORT OF THE
DEVELOPMENT OF INTERNATIONAL LAW 11 (1965). Commercial

arbitration was recognized by three different panels at the Conference as a Irmijor

factor in world trade and peace. See Domke, International Commercial Arbitration in
the International Cooperation Year, 20 ARB. J. 226 (1965).
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United States would limit application of the Convention to commercial transactions, consistent with the policy expressed in the
Federal Arbitration Act. Congressional approval on these terms
was granted on October 4, 1968. However, changes in the Federal
Arbitration Act will be required before the United States becomes
a party to the Convention4"
In the United Kingdom a comprehensive study of the United
Nations Convention by the Private International Law Committee
concluded favorably.4" The Committee found the Convention a
considerable improvement over the Geneva treaties in respect to
recognition and enforcement of awards. It recommended acceptance
of the Convention, however, only if a way could be found to leave
British courts with their traditional discretion to decide whether or
not to grant a stay of proceedings in purely domestic cases covered
by an agreement to arbitrate. This would involve drawing a satisfactory distinction between foreign and domestic agreements, a
problem evidently not easily resolved, as indicated by the lack of any
further action taken since the Committee made its report.
The European Convention was conceived primarily to facilitate
the settlement of disputes arising out of trade or other business arrangements between private firms in Western countries and the
state-trading organizations of Eastern Europe. Managers of the state
organizations usually refuse to agree to arbitration by privately
sponsored institutions such as the International Chamber of Commerce or the American Arbitration Association in preference to the
state-run arbitration institutions in their own countries. 4" The main
function of the Convention is to provide a method of determining
4

Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Message from the President of the United States, Exec. E, 90th Cong., 2d Sess. (1968);
114 CONG. REC. S 12,079 (daily ed. Oct. 4, 1968).

46 PRIVATE

INTERNATIONAL

LAW

COMMITTEE,

FIFTH REPORT

(RECOGNITION

AND

Cmnd. 1515 (HMSO, London,
1961). See Editorial, Accession of the United Kingdom to the New York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards of 1958, 1962 J.
Bus. L. 2.
4tEach country of the Communist bloc has a foreign trade arbitration commission
organized in connection with the Chamber of Commerce. State trading organizations
invariably include in their contracts with foreign firms provisions referring all
disputes to them, but have occasionally agreed to arbitration in third countries,
usually Sweden, Switzerland, Austria, or England. The practice varies, however.
The Soviet Union reportedly refused to arbitrate before the International Chamber
of Commerce (although in one case it agreed to arbitrate in New York under
American Arbitration Association rules), while Rumania apparently has no objection
to ICC arbitration. See generally Szaszy, Arbitration of Foreign Trade Transactions
in the Popular Democracies, 13 AM. J. CoMP. L. 441 (1964); Jakubowski, The
Settlement of Foreign Trade Disputes in Poland, 11 INT'L & COMP. L.Q. 806 (1962).
Interestingly, Cuba has established a "Foreign Trade Arbitration Court" as an adjunct
to the Chamber of Commerce for the purpose of arbitrating international trade
disputes. BOARD OF TRADE J., May 20, 1966, at 1157.
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS),
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both arbitrator and place of arbitration when the parties themselves
have been unable to agree.
The Convention entered into force January 7, 1964, and at the
end of 1968 had 16 members. It appears not to have had widespread
acceptance, possibly because of the rather cumbersome machinery
provided for the selection of arbitrators. Although there has been
little expression of interest in the Convention by United States traders
or investors overseas, it has been reported that they have occasionally
been asked in negotiations with state-trading countries to agree to
arbitration "under the ECE rules." The principal significance of the
Convention may be that it evidences a willingness on the part of
Eastern European countries to accept some measure of accommodation with the West in the direction of impartial adjudication of trade
48
disputes.
But even if a suitable treaty basis can be evolved for enforcement purposes, practical measures of an administrative nature would
be necessary before commercial arbitration could play its full role
in world trade. North America and Europe are well served by the arbitration organizations centered there. However, similar organizations
elsewhere, with of course some notable exceptions, often do not
possess the facilities and know-how to make arbitration an effective
means of dispute settlement.
Recognizing this, the United Nations Conference on International Commercial Arbitration of 1958 adopted a resolution directed
to improving the effectiveness of arbitration in the settlement of
private law disputes.4 9 This was followed by a resolution of the
Economic and Social Council requesting the Secretary General of
the United Nations to assist in the improvement of arbitral legislation,
practice, and institutions.50
The task of translating these benign resolutions into action
programs is another matter. Hopefully, a good start is being made
and there are some reports of progress. In the Far East, the ECAFE
Center for Commercial Arbitration has been established as a part of
the International Trade Division of the United Nations Economic
Commission for Asia and the Far East (ECAFE).
The Center
collects and disseminates information, arranges for the services of
technical advisers and the training of personnel, and carries out legal
Sarre, European Commercial Arbitration, 1961 J. Bus. L. 352; Haight,
Adherence to ECE Convention: East Nations Showing Adaptability to Impartial
Dispute Adjudication, JOURNAL OF COMMERCE, Mar. 21, 1966, at 4A, col. 2.
49
U.N. Doc. E/Conf. 26/9/Rev. 1 (June 10, 1958).
50
ECOSOC Res. 708 (XXVII), 27 U.N. ECOSOC, U.N. Doc. E/3262 (1959).
51 See Domke, The Bangkok Conference on Commercial Arbitration, 17 ARB. J. 23
(1962).
48See
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and technical studies relevant to the improvement of arbitration in
the ECAFE region. The Center has produced a model set of arbitration rules for inclusion in international trade contracts, but does not
itself hear or determine disputes. Three ECAFE countries - Malaysia,
Thailand, and the Philippines, comprising the Association of Southeast Asia (ASA) - are considering the establishment of an ASA
board of commercial arbitration which would provide administrative arbitral machinery.2
In the Western Hemisphere, too, new currents are flowing.
Efforts are centered on revitalizing the Inter-American Commercial
Arbitration Commission. To this end, meetings were held in Buenos
Aires, San Jose, and Rio de Janeiro in 1967, and Mexico City in 1968,
resulting in the drafting of a new constitution for IACAC and the
adoption of a continuing program of activity designed to improve
the inter-American system of arbitration. 53 This program would aim
at the establishment of national arbitration organizations in each of
the American States, each equipped with its own panel of arbitrators.
There would also be an education program to inform businessmen,
lawyers, and the public about commercial arbitration and to encourage its use.
IV.

INDUSTRIAL PROPERTY PROTECTION

There is a close relationship between United States export trade
and recent technological advances. Our mixture of export products
becomes more and more sophisticated each year, which in turn places
more dependency on protection of industrial property rights.5 4
Generally, the patent protection system operates through the International Patent and Trade Mark Convention (Paris Union) and the
practices of the individual companies, owners of the valuable industrial rights involved. 5 However, three recent trends have indicated
that a reassessment and improvement in the old international system
of protection is absolutely essential: First, there has been an unprecedented expansion of international trade and investment since World
War II; second, there has been a rapid acceleration of technological
52 ECAFE CENTRE FOR COMMERCIAL ARBITRATION NEWS BULLETIN, June 1967, at 27.

53 ACAC was formed in 1933 but for various reasons had not experienced growth
commensurate with that of inter-American trade. With headquarters in New York,
it is probably regarded as a foreign instrumentality by businessmen in Latin America.
See Straus, Inter-American Commercial Arbitration: Unicorn or Beast of Burden?, 21
Bus. LAW. 43 (1965); Norberg, Inter-American Commercial Arbitration, 61 AM. J.
INT'L L. 1028 (1967).

54See generally Wayman, Patent Protection in International Business Transactions,
45 DENVER L.J. 64 (1968).
55

SUBCOMM. ON PATENTS, TRADEMARKS, AND COPYRIGHTS OF THE SENATE COMM.
ON THE JUDICIARY, THE INTERNATIONAL PATENT SYSTEM AND FOREIGN POLICY,
STUDY No. 5, S. Doc. No. 63, 85th Cong., 1st Sess. 1 (1960).
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progress; and third, a large number of newly independent nations
want and need the technology so necessary to their economic growth.56
An important step toward new norms for international patent
protection was the conference held June 11-July 14, 1967, in Stockholm, Sweden, by the United International Bureaux for the Protection of Intellectual Property (BIRPI). BIRPI administers the International Convention and other conventions and treaties in the patent,
trademark, and copyright field. The most significant developments of
this meeting may be summarized as follows:
(1) Establishment of a new organization -the
World Intellectual Property Organization (WIPO) - to assume responsibility
for the overall coordination of common administrative activities of
the Paris Union (patents and trademarks) and the Berne Union
(copyrights), and for the promotion of the protection of intellectual
property on a worldwide basis.
(2) Revision of the Berne Copyright Convention, including,
inter alia, a broadening of the criteria under which a work becomes
eligible for Convention protection and the addition of a controversial
Protocol aimed at the special needs of developing countries.
(3) Revision of the International Convention to provide for
recognition of applications for inventors' certificates of the Soviet
Union and certain other Eastern European countries as a basis for
establishing a right of priority for patent applications.
(4) Revision of the administrative provisions of the Paris and
Berne Unions to modernize administration, including finance and
organizational structure.
A major hope for the future is the proposed Patent Cooperation
Treaty, a first draft of which was released by BIRPI on May 31,
1967.58 Designed to reduce substantially the burden of obtaining
worldwide protection of inventions and innovations, the development of this draft treaty is a major step toward the long-range goal
of a universal patent system.
The principal innovations of the proposed treaty are a single
basic filing and processing of an international patent application and
Winter, The InternationalPatent Policy of the United States Government, INDUSTRIAL
PROPERTY (Monthly Review of the United Int'l Bureaux for the Protection of
Intellectual Property, Geneva), Mar. 1966, at 70.
57 Convention Establishing the World Intellectual Property Organization, INDUSTRIAL
PROPERTY, July 1967, at 155. A report of Main Committee V of the Conference,
which dealt with proposals to establish WIPO, appears in INDUSTRIAL PROPERTY,
Aug. 1967, at 185.
58Reprinted in 839 OFFICIAL GAZETTE, U.S. PATENT OFFICE 413 '(1967). This draft
was examined by a Committee composed of experts from 23 countries most advanced
in patent matters and representatives of professional organizations which met in
Geneva, Oct. 2-10, 1967, the report of which was reprinted in 846 OFFICIAL
GAZETTE, U.S. PATENT OFFICE 5 (1968). As a result of this meeting, a revised
draft was prepared for consideration by a second Committee of Experts. See Brenner,
Proposed Patent Treaty Is 'Giant Step Forward', INTERNATIONAL COMMERCE, Aug.
5, 1968, at 2.
86
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an international search report which could provide the basis for the
issuance of a patent in any member country. The treaty would thus
eliminate the multiple filing of patent applications now required to
obtain protection for an invention in a number of countries.
The proposed treaty is certainly a bold new approach to the
problems which assail American businessmen in connection with
their efforts to obtain effective patent protection in world markets.
Like any innovation, it was initially received with apprehension and
skepticism by some sectors of the patent profession. 9 However, when
analyzed in the proper perspective, it is believed that the proposed
treaty represents a substantial procedural advance toward the creation
of a framework within which order and reasonable uniformity could
be brought to the entire patent structure. °
The International Convention applies to trademarks as well as
patents. However, unlike the present situation in patents, it is possible
to centralize the filing of applications to register trademarks through
the vehicle of an "international registration" under a treaty known
as the Madrid Arrangement. About 21 countries now belong, although the United States is not included.
Under the Madrid Arrangement, the trademark owner first
registers his mark in the member country in which he is domiciled
and then applies for an international registration of the same mark.
This is communicated by the International Bureau in Geneva to trademark offices in other member countries which then may examine
the local deposit in accordance with their own laws.
A United States trademark owner can take advantage of this if
he has a bona fide industrial or commercial establishment in a member
country. Therefore, an American company with a branch operation
established in a Madrid Arrangement country may seek international
registrations for its trademarks. Also, marks may be internationally
registered in the name of a subsidiary located in a member country
of the treaty. United States exporters without a foreign establishment
do not possess this advantage, and there are some disadvantages in
the delegation of ownership rights in trademarks to subsidiaries for
those which do. For these reasons, United States membership in the
Madrid Arrangement would appear to be desirable insofar as it
would put American exporters on an equal footing with their com59 Principal features of the treaty are outlined in O'Brien, A Realistic Appraisal of the
Draft Patent Cooperation Treaty, 11 IDEA 159 (1967). A critical evaluation is
given by Meller, The Patent Cooperation Treaty- Utopia or Millenium, 49 J. PAT.
OFF. Soc'Y 565 (1967).
60 Richenberg, International Cooperation in Patents- Past, Present and Future, 49 J.
PAT. OFF. SOC'Y 734 (1967) views the BIRPI treaty as a realizable prospect for

the immediate future. It is not the only approach, however, since regional arrangements, of which the proposed European patent system would be the exemplar, offer
practical possibilities for countries at various stages of economic development. A
"world patent office" issuing universal patents is still several light-years away.
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petitors abroad in obtaining international registrations for their
trademarks."'
By Executive Order and regulations issued under the Banking
Law, a mandatory limit has been placed on direct investments by
United States companies in foreign affiliates. 2 A byproduct of this
action is likely to be increased emphasis on licensing United Statesowned patents, trademarks, and know-how abroad, since the opportunity to participate in the development and profits of a foreign business without making a direct investment is one of the principal advantages of licensing.63 Furthermore, earnings from this source make a
significant contribution to our balance of payments. However, the
willingness of American businessmen to enter into licensing arrangements is dependent on the availability of legal safeguards. Progress
toward an improved international system of industrial property
protection is therefore vital if the full potential of foreign licensing
is to be realized.
CONCLUSION

From the foregoing it will be clear that much has been done to
eliminate the obstacles which hinder American industry from a larger
role in world trade. I have dealt in this article with some of the "nuts
and bolts" of exporting and tried to suggest little more than some
tightening and readjustments. Projects of more ambitious scope and
drastic impact have been avoided, such as the formulation of an
65
64
International Companies Act, or international rules for mergers,
or a code for the protection of foreign property. 6 These represent
basic improvements for the long run. For the immediate future, however, I would propose the following as a practical listing of realizable goals conducive to achieving a trade surplus adequate to our
balance of payments needs:
(1) Greater support and participation by United States companies in international standardization efforts, whether they export
Should the United States Adhere to the Madrid Agree61 See generally Symposiumment?, 56 TRADEMARK REP. 290 (1966).
6
2 Exec. Order No. 11,387, 33 Fed. Reg. 47 (1968) ; Foreign Direct Investment Regulations, 33 Fed. Reg. 49 (1968); Dep't of Commerce Order 184-A, Establishment
of Office of Foreign Direct Investments, 33 Fed. Reg. 54 (1968).
6 NATIONAL INDUSTRIAL CONFERENCE BOARD, INC., STUDIES IN BUSINESS
FOREIGN LICENSING AGREEMENTS, I. EVALUATION AND PLANNING, No.

POLICY,

86, at 7

(1958).
64 See Ball, Cosmocorp: The Importance of Being Stateless, 2 COLUM. J. OF WORLD
BUS. 25 (1967).

65 See Speech by Hauge, 54th National Foreign Trade Convention, Oct. 30-Nov. 1, 1967
(reprinted in 113 CONG. REC. H 15,447 (daily ed. Nov. 16, 1967)).
66See

ORGANIZATION

FOR

ECONOMIC

COOPERATION

AND

DEVELOPMENT,

CONVENTION ON THE PROTECTION OF FOREIGN PROPERTY
THE COUNCIL OF THE OECD ON THE DRAFT CONVENTION

DRAFT

AND RESOLUTION OF

(Paris 1967).

1968

EXPANDING WORLD TRADE

directly, manufacture abroad, or enter markets through licensing
arrangements.
(2) Prompt notification to the Department of Commerce of
the existence of standards which bar access to foreign markets for
United States products.
(3) Completion of implementing action on the five Customs
Conventions which were ratified by the Senate on March 1, 1967, so
that the facilities they provide can be made available to United States
business as soon as possible.
(4) Intensification of United States participation in organizations engaged in the unification of international trade law.
(5) Unification and modernization of commercial arbitration
procedures in the interest of providing speedy and inexpensive resolutions of international business disputes and prompt enactment of
legislation to permit accession by the United States to the United
Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards.
(6) Harmonization of the patent and trademark laws and
systems of different countries by international agreements eventually
leading to the establishment of both an international patent system
and an international trademark system.

BID DEPOSITORIES UNDER THE SHERMAN ACT
By BRUCE DUCKER*
The organization of bid depositories by large groups of specialized subcontractorsin order to eliminate or at least substantially to
curtail the underhanded practices of bid peddling by subcontractors
and bid shopping by prime contractors- practices ultimately destructive of free and open competition -has
come under attack
from the justice Department as being a restraint on trade and
violative of the Sherman Act. Mr. Ducker explains the bid depository practice and its rationale, discusses the antitrust cases in point,
and concludes that such depositories are valuable deterrents to the
aforementioned deleterious practices and, therefore, their reasonableness under the Sherman Act should take into account this effect.

THE general construction industry - and in particular, the me-

chanical specialty trades - have long been plagued by the
practices of "bid peddling" and "bid shopping." That is, once the
prime contract has been awarded, subcontracts under it are often
renegotiated for prices lower than those quoted in the original bids.
Where an ambitious subcontractor takes the initiative, he is "peddling" his bid; where the prime contractor seeks adjustment, he is
"shopping." Either practice, when carried to extremes, can undermine
the industry price structure and lead to chaotic competitive conditions.'
The immediate results may be several profitable jobs for prime contractors; the eventual result must be the attrition of those craftsmen
who cannot afford to compete without a reasonable profit margin.
Bid depositories have proven to be an effective method of
controlling these practices. While a depository can conceivably
serve several trades, in practice each has functioned in one geographic
area for one specialty, traditionally for electrical, plumbing, airconditioning, and sheet metal subcontractors.
A depository is simply a service, run by a trade association, a
bank, or an independent agency, for the purpose of collecting all
subcontract bids on a particular job and distributing them to interested
general contractors. This service has no fixed procedure or form.
It can be varied by the terms of its agreement to meet the needs of
its creators. Nevertheless, most bid depositories develop operating
patterns similar to other like depositories. The advertisement of a
*Associate, Seawell, Cohen & Seawell, Denver, Colorado; A.B., Dartmouth College,
1960; M.A. 1963, LL.B. 1964, Columbia University.

1See Report of the Federal Trade Commission, May 20, 1952, in Hearings on S. 2907
Before a Subcomm. of the Senate Comm. on the Judiciary, 82d Cong., 2d Sess. 274-75
(1952); see generally H.R. REP. No. 434 (to accompany H.R. 7168), 85th Cong.,
1st Sess., at 5 (1957).
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construction job in a trade journal will often contain a notice of
bids for the several component trades. Through trade usage or
perhaps by a depository advertisement, the contractors in each
specialty learn that their depository will receive bids for that particular construction job until a specified time prior to the closing of
bids on the prime contract. The depository then holds these subcontract bids in confidence, immediately opening or distributing them
to interested prime contractors.2 The prime contractors who wish to
bid on the principal job then simply "plug in" the successful component
bid and recompute their own bid. The prime contractor thus cannot
circulate among interested subcontractors, trading one bid against
another. Similarly, the depository has recorded the amount and
nature of each bid submitted and, if its rules permit, can take action
against any bidder who later peddles that bid to land the job.
Since a depository by its nature regulates bidding practices, it
is subject to the broad proscriptions of sections one and two of the
Sherman Act.' The Act itself does not mention bidding practices;
nevertheless, bidding practices and bidding pools have been attacked
and altered by antitrust litigation. A bid depository operating for
the purpose of dividing profits is, not surprisingly, illegal.4 Similarly
prohibited are the comparing of bids,' fixing bid prices,6 group boycotts, and customer or market allocations.7 These activities among
competitors constitute per se antitrust violations; they are neither
more nor less tolerable when performed through a bid pool.8
2 To the extent that the differences can be cost justified, depositories may allow one

subcontractor to submit bids of varying amounts to different prime contractors. For, as
every experienced estimator knows, certain prime contractors are easier to work with,
and therefore more profitable to work for. An estimating engineer may add as much
as an additional 10 percent "coordinating coefficient" to a job if it is to be performed
under a particularly obdurate contractor.
3 15 U.S.C. §§ 1 & 2 (1964), in pertinent part, declare:
Every contract, combination in the form of trust or otherwise, or conspiracy,
in restraint of trade or commerce among the several States, or with foreign
nations, is hereby declared to be illegal ....
Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part
of the trade or commerce among the several States, or with foreign nations,
shall be deemed guilty of a misdemeanor ....
For an excellent discussion of bid depositories in general see Schueller, Bid Depositories, 58 MICH. L. REv. 497 (1960).
4
United States v. Brooker Eng'r Co., 1940-43 Trade Cas. 1 56,183 (E.D. Mich. 1942).
5 United States v. Engineering Survey and Audit Co., Inc., 1940-43 Trade Cas.
56,019
(E.D. La. 1940).
6United States v. Associated Nevada Dairymen, Inc., 1955 Trade Gas. ff 68,172 (D.
Nev. 1955); United States v. American Lead Pencil Co., 1954 Trade Cas. 1 67,676
(D.N.J. 1954).
7 Las Vegas Merchant Plumbers Ass'n v. United States, 210 F.2d 732 (9th Cir.), cert.
denied, 348 U.S. 817 (1954).
8 Indeed, these activities are more easily proved illegal, as the very existence of a bid
pool evidences some concert among competitors. Therefore, participants in a depository
must proceed with both caution and counselling. See G. LAMB & S. KiTTELE, TRADE
ASSOCIATION LAW AND PRACTICE § 2.7 (1956).
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In short, whenever a bid depository unreasonably inhibits competitive bidding, it is a combination in restraint of trade and violative
of the Sherman Act. The qualification of unreasonableness, however,
should be the basis for any judicial inquiry into a questionable
depository practice. Depositories patently control otherwise free
and rampant bidding. The critical issue is whether the extent of
that inhibition is justified - that is, reasonable - in the face of the
alternative: open and possibly destructive competition.'
It is notable that until recently most courts, upon finding
illegality, have abolished the entire depository, rather than merely
its offending aspects. In a case from the lumber industry,1" for
example, the depository itself was guiltless of any wrongdoing; its
members, however, had compared and rigged bids before submitting
them. A broad consent decree swept away the service along with the
illegal practices committed during its existence, but not necessarily
under its aegis. Again, in United States v. Detroit Sheet Metal &
Roofing ContractorsAss'n, Inc.,1 1 roofing contractors and their trade
association were prohibited, by consent decree, from entering into
any understanding with any other person for the following purposes:
(1) Collecting, disseminating, or exchanging information regarding
bids prior to their final submission to the awarding authority;
(2) fixing or maintaining any rules in computing bids; (3) affecting
the award of any contract for the construction or installation of
roofing; (4) influencing or interfering with the free choice of a
contract by any awarding authority; (5) restricting any contractor
from doing business with, or submitting any bid to, any awarding
authority; or (6) refraining from bidding or competing in the sale
or installment of built-up roofing. Thus, the court banned not only
the per se violations but also such defensible practices as uniformity
in bid terminology and disclosure of bonding capacity. More lamentably, the court published no consideration of possible competitive
justification or permissible depository practices.
Two recent cases yield some guidelines on pooling methods
which may be used to combat bid shopping and peddling. In United
States v. Bakersfield Associated Plumbing Contractors,Inc.," a California depository agreement came under attack for three of its rules:
First, subcontractors were required to submit separate bids for plumbing, heating, and ventilating portions of any construction contract;
9The Sherman Act has, since earliest construction, been applied with a "rule of reason"
under which only unreasonable restraints of trade are illegal. See e.g., Standard Oil
Co. of N.J. v. United States, 221 U.S. 1 (1911).
10United States v. W.C. Bell Serv., Inc., 1940-43 Trade Cas. f 56,171 (D. Colo. 1941).
11 116 F. Supp. 81 (E.D. Mich. 1953).
12 1958 Trade Cas. ff 69,087 (S.D. Cal.), modified, 1959 Trade Cas.
69,266 (S.D.
Cal. 1958).
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second, the successful bidder paid a fee directly to the depository; and
third, any bidder was able to withdraw his bid, upon the payment of a
withdrawal fee, between the opening of bids by the depository and
their submittal to the general contractor.
The district court found all three of these practices unreasonably
restrictive of free and competitive bidding. The separate bid system
on its face limited the bidder's ability to offer any particular service
at the lowest possible price. If a subcontractor can save supply costs
by combining services, he should be allowed to bid in such a manner
that this saving is passed on to the builder, and eventually to the
owner.
The depository fee was also found to be a restraint on trade.
The proof showed that the fees collected under the rule produced
substantially more revenue than required for the ordinary operation
and maintenance of the depository. Since the fee had occasionally
been included by subcontractors as an element of their cost and
consequently passed on to the general contractor, the court apparently
felt that use of the depository unreasonably raised the price of doing
business without a commensurate benefit to the trade or to the
consuming public.
Finally, the withdrawal privilege had been abused. Evidence
was adduced that at least on two occasions, the successful bidder
had reimbursed the withdrawing bidder in the amount of the withdrawal fee. The court appropriately found collusion among competitors, constituting an unreasonable restraint on trade.
Nevertheless, with the exception of these three rules, the court
found that the bid depository agreement was not a per se violation
of the Sherman Act. In its analysis, the court noted that certain
restraints upon interstate commerce were designed to, and did in
fact, eliminate harmful bid peddling. 3 This is the first judicial
acknowledgement of the possibility that depository restraints may
be economically more reasonable than free bidding.
The second case, Mechanical ContractorsBid Depositoryv. Christiansen,14 contains more stringent boundaries of antitrust legality.
Depository rules against bid splitting and late bids were overturned in
13 1958 Trade Cas.

1 69,087,

at 74,305:

The rules of the bid depository, other than Rules 6, 8, and 12 B, imposed only reasonable restraints upon interstate commerce in that they were
designed to and did eliminate the practice of bid peddling. The defendants
established the bid depository primarily to eliminate bid peddling and, except
as hereinbefore stated to the contrary, their purpose was not to place unreasonable restraints upon interstate commerce.
The effects, if any, on interstate commerce as a result of the enforcement
of the rules of the bid depository, other than Rules 6, 8, and 12 B, are speculative and inconsequential.
14 352 F.2d 817 (10th Cir. 1965), cert. denied, 384 U.S. 918 (1966).
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Christiansen upon a rationale identical with that in Bakersfield. But
the thrust of the opinion dealt with a rule under which those general
contractors who elected to take bids from the depository were
required to award the subcontract to one of the depository bidders.
Since only members could submit bids through the depository, the
rule divided the market into depository members and nonmembers.
The proof at the trial showed that those general contractors who
violated the rule were boycotted by the member subcontractors. The
Tenth Circuit affirmed the lower court's holding that this rule,
considered with the others "and as implemented by the acts and
practices of the depository,"'" was a violation of sections one and
two of the Sherman Act.
The italicized qualification above cannot be overemphasized,
for it suggests those principles within which depositories may
operate. If depositories are to combat bid shopping and peddling,
they must be able to prohibit post-award negotiation between general
contractors and subcontractors. Of course, no prohibition is effective
unless it also includes a sanction, and the only commercially feasible
sanction which a group of subcontractors might hold over the prime
contractor is the requirement that if he solicits the depository bids,
he must use one of them. Christiansendoes not interdict this sanction,
but when the sanction is combined with closed membership and
black-listing, it then becomes prohibited. Conceivably, a bid depository whose rules include neither of these two additional sanctions, or
perhaps only one of them, would be tolerated in the Tenth Circuit.' "
Unless a depository can demand this commitment to accept one of its
own bids from general contractors, and unless it can enforce the commitment by fine or suspension, it will not be able to lessen destructive
bid shopping or peddling. Any other purposes it might serve - bid
advertising, uniformity, cost analysis - have little competitive value
by comparison.
Exclusivity of use by the contractor is not the only "gray" area
of depository antitrust law. Whether the depository can be mandatory upon members and whether it may require bonding capacity
information on the bid are both debatable propositions. Admittedly,
the former would tend to controvert the principle of Addyston
Pipe that the crucial antitrust consideration is "the effect of the
combination in limiting and restricting the right of each of the
members to transact business in the ordinary way .... .
The latter
15 Id. at 819 (emphasis added).
16The modified Bakersfield decision approved a bid depository agreement with the following language: "[N]o bid shall be delivered to a general contractor until said contractor has agreed in writing to accept the bid if it is the low bid accepted through the
depository." United States v. Bakersfield Associated Plumbing Contractors, Inc., 1959
Trade Cas. 69,266, at 75,039 (S.D. Cal. 1958).
17Addyston Pipe & Steel Co. v. United States, 175 U.S. 211, 245 (1899).
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would tend to prejudice a contractor, albeit with possible justification, against subcontractors without the necessary financial history
to secure a bonding commitment.
There are other unresolved questions. A depository fee in
excess of that needed for simple administration may be economically
warranted if the depository were distinct from the industry and
therefore entitled to generate its own profits, or if it were rendering
additional services of compiling, analyzing, and publishing bids.
A standard form specifying that every component of the bid is
included unless otherwise noted would eliminate the practice of
"breaking out" items, i.e., altering the elements of one's bid after
bid opening, as an alternative method of bid peddling.
The reasonableness of bid depositories under the Sherman Act,
then, should depend upon the exigencies of the market place. An
industry riven by bid shopping must be allowed the competitive
tools necessary to unify itself. The applicable criteria for those
tools can be derived from neither static principle nor vagrant precedent; like any antitrust guidelines, they must be sufficiently malleable to adjust to the economics of the situation.
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COMMENTS
CIVIL PROCEDURE- APPEALABILITY OF AN ORDER GRANTING
60 (b) MOTION IN COLORADO - TRIAL COURT

OR DENYING A RULE
ABUSED

ITS DISCRETION IN REFUSING TO SET ASIDE A DEFAULT

JUDGMENT. -

Coerber v. Rath, 435 P.2d

228

(Colo. 1967).

Plaintiff Rath obtained a default judgment against the defendants on a claim arising out of the alleged tortious conduct of the
defendant Charles Coerber, an employee of defendant Carl Coerber,
while Charles was in the act of repossessing plaintiff's automobile.
The default judgment was entered for failure of the defendants to
answer certain interrogatories submitted by the plaintiffs. The trial
court refused to vacate the default judgment, and defendants filed
a writ of error in the Colorado Supreme Court. On review of the
district court's refusal to set aside the default judgment, held, reversed
and remanded; in view of the gross neglect of defendants' counsel,
the trial court abused its discretion.'
The general policy of the law is to permit an appeal only from
a final decision or judgment. 2 It is the purpose of this Comment to
determine whether or not an order by a Colorado district court setting aside, or refusing to set aside, a judgment pursuant to rule 60 (b),
Colorado Rules of Civil Procedure,' is itself a final judgment and
reviewable.
The decisions of the federal courts-"if the plaintiff's motion
is within the ambit of rule 60 (b) [Federal Rules of Civil Procedure],
the denial of the motion is a final appealable judgment" 4 - reflects
the disposition of the majority of jurisdictions in the United States.5
Contrary to this position, Colorado decisions since Green v. Thatcher6
and prior to Coerber have consistently held that an order granting or
denying relief from a default judgment is not in itself a final judgment, 7 and that a "writ of error will not lie from a ruling subse1

Coerber v. Rath, 435 P.2d 228 (Colo. 1967).
24 Am. Jur. 2d Appeal and Error § 50 (1962).
3 Rule 60(b) provides in part: "On motion and upon such terms as are just, the court
may relieve a party... from a final judgment ....
"
4Woodham v. American Cystoscope Co., 335 F.2d 551, 554 (5th Cir. 1964) ; accord,
Greear v. Greear, 288 F.2d 466, 467 (9th Cir. 1961).

PRACTICE ff 55.09 (2d ed. 1966).
5
See Annot., 8 A.L.R. 3d 1272 (1966).
8 31 Colo. 363, 72 P. 1078 (1903).
7 Emanuel v. Fielding, 31 Colo. 440, 441, 72 P. 1079 (1903).
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quently entered refusing to modify or change the final decree.' ' The
significance of the Coerber decision is that the Colorado Supreme
Court accepted defendants' petition for writ of error to an order of
the district court denying the defendants' motion to vacate the
default judgment.
Two recent Colorado Supreme Court decisions are helpful in
interpreting the court's inconsistent action in Coerber. In General
Aluminum Corp. v. Arapahoe County District Court,9 the district
court issued an order granting the defendant's motion to vacate a
default judgment. The supreme court, refusing to review the lower
court's order, held that "the only proper procedure to secure review
of a trial court's order granting an application to set aside a default
judgment is by writ of error after final judgment."' The language
of the court indicates that the granting of a motion to set aside a
default judgment is not a final judgment in Colorado and is not
subject to review.
The district court in Henritze v. Borden Company, " denied
a rule 60(b) motion to set aside a judgment. Although the supreme
court refused to reverse the decision of the lower court, because of
the failure of Henritze to show a meritorious defense, it is significant
that the court did review the record and particularly Henritze's
2
motion to vacate.1
A possible explanation for the court's decision in Henritze is
that the judgment itself and not the refusal of the district court to
set the judgment aside was at issue. This explanation is not possible
in Coerber.
In Colorado, a writ of error may be issued to any final judgment,
provided that it is issued within 3 months of the entry of the judgment. 13 The writ of error in Henritze was timely with respect to the
judgment entered by the district court and also with respect to that
court's denial of the defendant's motion to have the judgment set
aside. In Coerber, the default judgment was entered August 24, 1966,
the denial of the motion to set aside the default judgment was entered
October 7, 1966, and the writ of error was issued December 9, 1966.11
Although the writ of error was issued more than 3 months after entry
of the default judgment, it was issued within 3 months of the court's
8

McMullin v. Denver, 133 Colo. 297, 300, 294 P.2d 918, 919 (1956) ; accord, First
Nat'l Bank v. Follett, 46 Colo. 452, 457, 104 P. 954, 956 (1909) ; Green v. Thatcher,

31 Colo. 363, 364, 72 P. 1078 (1903).
9 439 P.2d 340 (Colo. 1968).
10

Id. at 341 (emphasis added).
11432 P.2d 2 (Colo. 1967).

12 Id.
13 COLo. R. Civ. P. 111(b).

14Record, vol. 3, Coerber v. Rath, 435 P.2d 228 (Colo. 1967).
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denial of the Coerbers' 60(b) motion. Since rule 6(b) prohibits the
Colorado Supreme Court from extending the period in which a writ
of error may be sued out,' 5 the court's ruling in Coerber must have
concerned the district court's denial of the defendants' 60 (b) motion.
In Coerber, the court's language referring to the gross neglect
of defendants' counsel- "unusual, shameful and difficult situation
• . . [hjopefully ... one that will never be repeated'6 - may indicate that the case was decided on an ad hoc basis. More than one-third
of the opinion discussed in detail the gross neglect of the Coerbers'
attorney. The holding of the court was that, under the circumstances,
the trial court had abused its discretion in refusing to set aside the
default judgment. However, when considered with Henritze, it becomes doubtful that the decision in Coerber was reached only to
avoid injustice in one particular case. The language in Henritze 'we have reviewed the record and particularly
Henritze's motion to
7
vacate" - lends strong support to the assertion that the supreme
court would have reversed the district court's denial of the 60(b)
motion had Henritze shown as meritorious a defense as did the
defendants in Coerber.
The most logical interpretation of the Coerber decision is that
the supreme court, in modifying the Thatcher line of decisions, ruled
that an order by a lower court denying a motion to set aside a judgment pursuant to rule 60 (b) is a final judgment and subject to review.
However, the court in Henritze and Coerber has not abandoned its
attitude that the lower court's decision "will not be disturbed on review unless there has been a clear abuse of discretion.''18 The holdings
of the court in the two cases indicate that such clear abuse of discretion will be found where (1) the defendant alleges a meritorious
defense, (2) the plaintiff will not be thereby prejudiced, (3) a writ
of error can no longer be filed to the final judgment, and (4) substantial justice will be done by reversing the lower court's order.'
The results of a ruling that an order denying a 60(b) motion
is a final reviewable judgment are dichotomous. This divergence
necessarily results from a clash of the two principles that litigation
must terminate within a reasonable time, but that justice must be
accorded the parties. 20 Rule 60(b) provides for operation of relief
15 COLO. R. Civ. P. 6(b).
16435 P.2d at 228.
17 432 P.2d at 2.
18 4 V. DITTMAN, COLORADO PRACTICE

§ 60.5 (1966).

19 Coerber v. Rath, 435 P.2d 228, 232 (Colo. 1967) ; Henritze v. Borden Co., 432 P.2d
2 (Colo. 1967).
20

See Moore & Rogers, Federal Relief From Civil Judgments, 55

YALE

UJ. 623 (1946).
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where there is "any ...reason justifying relief from the operation of
the [final] judgment" provided that the motion is made within a
reasonable time or, in some cases, within 6 months after final judgment. 1 Since a writ of error must be issued within 3 months of final
judgment,2 2 it is apparent that, prior to Coerber, after 3 months had
expired, the right to review was lost, even though relief in the trial
court under 60(b) was not yet foreclosed. By adopting the federal
interpretation concerning reviewability of an order denying relief
from a default judgment, Coerber has extended the period within
which litigation will terminate. However, by deciding that the lower
court's order denying a rule 60(b) motion is a final reviewable judgment as defined by the Colorado rules 23 the supreme court has afforded a party who has a meritorious defense the opportunity to
obtain substantial justice when it is obvious that the trial court has
abused its discretion in denying the motion to set aside the judgment.
Dennis J. Falk
CRIMINAL

PROCEDURE

-

TAx

FRAUD -

APPLICABILITY

MIRANDA SAFEGUARDS TO A CRIMINAL TAX SUSPECT. -

OF

Mathis v.

United States, 391 U.S. 1 (1968).
Defendant Mathis was serving a prison sentence in the Florida
State Prison for a conviction unrelated to tax charges. While a
prisoner, a regular agent1 of the Internal Revenue Service elicited from
Mathis documents and oral statements concerning tax returns previously made by Mathis. Mathis was not advised "that any evidence
he gave the Government could be used against him, and that he
had a right to remain silent if he desired as well as a right to the
presence of counsel and that if he was unable to afford counsel one
would be appointed for him.''2 Suspecting fraud, the regular agent
referred the case to the Intelligence Division of the Internal Revenue
Service. When agents of the Intelligence Division contacted Mathis,
he was advised of his rights. At his trial, Mathis, relying solely on
Miranda v. Arizona,3 sought to suppress the documents and statements
arguing (1) that throughout the investigation there was a possibility
21

COLO. R. Civ. P. 60(b).
rule 111 (b).
23 Id. rule 111(a) (1).
221d.

I A regular agent is an Internal Revenue Service agent concerned with civil tax audits
as opposed to a special agent of the Intelligence Division of the Internal Revenue
Service concerned primarily with criminal investigations of tax fraud and evasion. See
H. BALTER, TAX FRAUD AND EVASION §§ 3.3, 3.3-1, 3.3-2 (3d ed. 1963).
2
Mathis v. United States, 391 U.S. 1, 2-3 (1968).
3 384 U.S. 436 (1966).
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would be appointed for him.''2 Suspecting fraud, the regular agent
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he was advised of his rights. At his trial, Mathis, relying solely on
Miranda v. Arizona,3 sought to suppress the documents and statements
arguing (1) that throughout the investigation there was a possibility
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COLO. R. Civ. P. 60(b).
rule 111 (b).
23 Id. rule 111(a) (1).
221d.

I A regular agent is an Internal Revenue Service agent concerned with civil tax audits
as opposed to a special agent of the Intelligence Division of the Internal Revenue
Service concerned primarily with criminal investigations of tax fraud and evasion. See
H. BALTER, TAX FRAUD AND EVASION §§ 3.3, 3.3-1, 3.3-2 (3d ed. 1963).
2
Mathis v. United States, 391 U.S. 1, 2-3 (1968).
3 384 U.S. 436 (1966).
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of subsequent criminal prosecution, and (2) that because he was
incarcerated at the time, the protection of Mirandawas required from
the outset.' The government asserted the inapplicability of Miranda
to Mathis in that "(1) .

.

. these questions were asked as a part of a

routine tax investigation where no criminal proceedings might even
be brought, and (2) that the petitioner had not been put in jail
by the officers questioning him, but was there for an entirely separate
offense.') The trial court rejected defendant's argument and the
circuit court of appeals affirmed defendant's conviction. On certiorari,
the United States Supreme Court, held, reversed and remanded.
-[T]ax investigations frequently lead to criminal prosecutions ..
6
The Court declared, "We find nothing in the Miranda opinion which
calls for a curtailment of the warnings to be given persons under
interrogation by officers based on the reason why the person is in
custody."' "We reject the contention that tax investigations are immune from the Miranda requirements for warnings to be given a
person in custody." 8
I.

DEVELOPMENTS: FROM

Escobedo TO Mathis

In examining this subject, it is essential to view the treatment
the courts have accorded the issue since Escobedo v. Illinois. Historically, the courts have been reluctant to apply the procedural
protections of Escobedo and Miranda to criminal tax cases. In the
period between Escobedo and Miranda, the courts were content to
hold Escobedo inapplicable to such situations, predicated upon either
a tenuous distinction as in Kohatsu v. United States, "oor upon an
obvious misapprehension of then applicable law, as in United States
v, Spomar. "
It was the Ninth Circuit in Kohatsu that articulated the elements
which they felt distinguished Escobedo from a criminal tax case.
The appellant there argued that evidence was admitted in violation
of the fourth, fifth, and sixth amendments because it was obtained
after the investigation had reached the "accusatory stage" without
his being warned or advised of his rights. He contended that a
"routine civil tax investigation" undergoes a fundamental change
when (1) a revenue agent discovers facts indicating substantial
unreported income, and (2) the facts are such that the revenue
agent suspects fraud.... IW]hen these events occur, the investiga4

Mathis v. United States, 376 F.2d 595, 596 (5th Cir. 1967).

5 391 U.S. at 4.

9 Id.
7

Id. at 4-5.

8Id. at 4.
9 378 U.S. 478 (1964).
10 351 F.2d 898 (9th Cir. 1965), cert. denied, 384 U.S. 1011 (1966).
11 339 F.2d 941 (7th Cir. 1964), cert. denied, 380 U.S. 975 (1965).
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tion "has begun to focus on a particular suspect" and that from that
point "government agents have a duty to inform the taxpayer of
his right to counsel, and that they must not elicit further incriminatof his
ing evidence from the taxpayer until he has been informed
2
constitutional rights in specific, understandable terms."'
Kohatsu contended the investigation focused on him at least from
the time the special agent was brought into the case. However, the
court reasoned thus:
The Supreme Court in Escobedo referred to an unsolved crime. The
existence of the crime was apparent. The police were seeking to
identify the offender. The accused had been taken into custody.
In the instant case the essential question to be determined by the
investigations of the revenue agents was whether in fact any crime
had been committed. The accused had not been indicted or
arrested.la
Subsequently, in a terse per curiam decision, the same court relied
solely on Kohatsu to determine that investigation by a special agent
14
did not constitute the accusatory stage.

The misapprehension of law in avoidance of Escobedo was, as
referred to above, the Seventh Circuit's decision in United States v.
Spomar. " The appellant, Spomar, asserted that his constitutional
rights under the fourth and fifth amendments were violated because
the agents failed to inform him of his right to refuse to answer
questions and produce records. The court's holding was that "Revenue
Agents, during the course of an investigation, have no duty to apprise
a taxpayer that he need not furnish requested information and that6
if he does ... it may be used against him in criminal proceedings.'1
This holding came six months after the Court in Escobedo spoke
of "his [the suspect's] absolute constitutional right to remain silent"' 7
when "the investigation . . . has begun to focus on a particular
suspect..8.

""

With the advent of Miranda, replete with its well-known text
and footnote 4 defining custody, 19 courts had much firmer ground
on which to posit their stand of maintaining criminal tax cases
12

351 F.2d at 900.

13 Id. at 901. The court in Kohatsu cites Irwin v. United States, 338 F.2d 770 (9th

Cir. 1964), in which similar reasoning was used to avoid application of Massiah v.
United States, 377 U.S. 201 (1964), and Escobedo to a mail fraud case. Kohatsu was
relying on Massiah as well as Escobedo.
14Rickey v. United States, 360 F.2d 32 (9th Cir. 1966).
15 399 F.2d 941 (7th Cir. 1964), cert. denied, 380 U.S. 975 (1965).
16 339 F.2d at 942.
17 380 U.S. at 491.
18Id. at 490.
19384 U.S. at 444 & n.4. "By custodial interrogation, we mean questioning initiated by
law enforcement officers after a person has been taken into custody or otherwise
deprived of his freedom of action in any significant way." Id. at n.4. For an excellent
analysis of the Miranda requirements see Note, Legal Limitations on Miranda, 45
DENVER L.J. 427 (1968).
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outside the ambit of otherwise expanding procedural safeguards.
The overwhelming majority of courts that considered the issue took
up a nearly uniform incantation. 2" Typical of these holdings is, "The
language of Miranda makes it clear that there must be some form of
21 The circuit
detention, some type of in-custody situation ....
23
22
courts in Frohmann v. United States and Spinney v. United States

adopted the same rationale. In Frohmann the court stated that "in
any event, internal revenue agents in the investigatory phase of
a case, and prior to custody, have the right to make inquiry of a
taxpayer without the formalities which Escobedo and Miranda may
now require for custody situations.''24 Similarly, the court in Spinney
found that the defendant in responding to a letter from the Internal
Revenue Service for an interview "was not deprived of his freedom
at the interview
of action at all. He was not compelled to appear
'2 5
voluntarily.
both
did
He
or answer questions.
The position of rendering Miranda inapplicable to criminal tax
cases was not monolithic. 2 6 In United States v. Kingry,27 Miranda
was applied fully to a criminal tax prosecution. That court implied
that it did not recognize any difference between a criminal tax case
and any other criminal case. 28 In Kingry the defendant was not
advised of his right to have an attorney.2 9 A special agent had conducted the investigation from its inception. The defense moved to
suppress the evidence based on Miranda,and the motion was granted.
In argument, the government strenuously advanced the "custody"
concept of Miranda, but the court avoided this point. The court
urged three things: (1) Why advise the suspect of part of his rights
20 See United States v. Bachman, 267 F. Supp. 593 (W.D. Pa. 1966) ; United States

21

v. Gleason, 265 F. Supp. 880 (S.D.N.Y. 1967); Stern v. Robinson, 262 F. Supp.
13 (W.D. Tenn. 1966); United States v. Schlinsky, 261 F. Supp. 265 (D. Mass.
1966) ; United States v. Hill, 260 F. Supp. 139 (S.D. Cal. 1966).
United States v. Hill, 260 F. Supp. 139, 142 (S.D. Cal. 1966).

380 F.2d 832 (8th Cir. 1967), cert. denied, 389 U.S. 976 (1968).
- 385 F.2d 908 (1st Cir. 1967), cert. denied, 390 U.S. 921 (1968).
24 380 F.2d. at 835.
25 385 F.2d at 910. The question of "voluntariness" will be discussed in Part III infra.
26 Prior to Miranda, United States v. Schoenburg, 19 Am. Fed. Tax R.2d 348, 353 (D.
Ariz. 1966), applied Escobedo to a tax situation. The court held the sixth amendment
right attached "at the time of the Special Agent's physical entry into the case ......
The court based this opinion on the "critical stage" of the proceedings test of
Hamilton v. Alabama, 368 U.S. 52 (1961), and White v. Maryland, 373 U.S. 59
(1963).
27 19 Am. Fed. Tax R.2d 762 (N.D. Fla. 1967).
28 Id. at 769.
defense counsel
29 In the voir dire of the government's witness - the special agent adduced:
Q: "And did you, at that time, tell him that he had a right to consult with
and have present prior to and during the interrogation an attorney, either
retained or appointed?"
A: "No sir."
Id. at 763.
2
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(the right to remain silent) but not all of them? (2) The court will
not except tax cases from other crimes; and, in referring to the
waiving of rights, (3) "[I1t is not free and voluntary unless it was
done with the proper information and knowledge and advisedly.""0
In a memorandum opinion by Judge Will, deciding United
States v. Turzynski,3l the issues of "custody" and "accusatory stage"
were thoroughly and ably discussed. Regarding "custody" as being
that incident which gives rise to the right of procedural safeguards,
the Turzynski court observed:
That the Court did not intend the custody standard to be raised to
constitutional significance seems clear from a reading of the total
opinions in both Escobedo and Miranda. Both cases involved
custodial interrogations. In both cases, as in others decided with
Miranda, the detention of the suspect permitted the inference that

the police suspected him of being the perpetrator of the crime under
investigation. Detention constituted tangible evidence that the adversary process had begun.
The inception of the adversary process was the core of the
32
Court's concern in Escobedo and Miranda.
By thus dealing with "custody," the court had "leapfrogged"
Miranda and found itself in the flexible, but nebulous, realm of
Escobedo. 3 At this juncture the court criticized the Kohatsu distinction as "logically irrelevant for purposes of determining when the adversary process has begun ....

What matter if the culprit be known

'3 4
before the crime or the crime before the culprit.
The Turzynski court, free of its "custody" fetters, attached the
protective safeguards of Miranda where it saw fit. It found that
"[t]he administrative organization of the Internal Revenue Service
offers at least one clear point at which the adversary process can
be said to begin in criminal tax investigations. It is at this point when
the case is turned over to the Intelligence Division .... ,,-3 It was
at this point that the court held the Miranda advisement must be
given. This holding was cited favorably and was adopted in substance
in the memorandum opinion granting a motion to suppress in United

8
States v. Wainwright."

Id. at 768.
31268 F. Supp. 847 (N.D. Il. 1967).
32 Id. at 853.
30

33 For a better grasp and fuller appreciation of the custody issue, it is well to be aware

of what has taken place in nontax cases. One criteria frequently employed by courts
to determine whether the suspect is in custody is illustrated in Mares v. United
States, 383 F.2d 811, 813 (10th Cir. 1967): "Miranda is inapplicable because the
defendant was not under arrest and was free to continue the interviews or leave as
he saw fit." (Armed robbery case).
34 268 F. Supp at 852-53. Speaking to this same point, Judge Arraj observed that it
"is a distinction without a difference." United States v. Wainwright, 284 F. Supp.
129, 132 (D. Colo. 1968).
35 268 F. Supp. at 852.
36 284 F.Supp. 129 (1968).
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In examining the three cases that have applied Miranda (excluding Mathis) as well as the one applying Escobedo, 87 one sees
two common threads running through all four cases. They are (1)
avoidance of a "traditional" construction of "custody," '8 and (2)
attachment of the procedural rights at the point of the special
agent's entry into the case.
II. Mathis v. United States: ITS

IMPACT AND RESULTS

Under the Mathis rule, applying the safeguards of Miranda
only upon "custody" as currently understood and defined, how much
protection is extended the criminal tax suspect? The criminal tax
prosecution system as it exists and the law at its present stage compels
the answer- precious little!
The basic reason for the modicum of protection is that an
extremely insignificant number of suspects are placed in custody
for a tax crime. "[A] tax evader is usually well-rooted in his community . . . [a]nd [his] crime causes no alarm for anyone else's
physical or moral safety." 9 Beyond this distinction it has been
pointed out that other contrasts make the tax criminal unique."
It is indeed regrettable that a case with a fact pattern as unique
to the majority of cases as Mathis would be deemed the case on
which to propound the law for tax fraud cases. The Court has
certainly had numerous opportunities to hear cases in closer con41
formity to the norm of tax cases.
In the wake of Mathis, an answer to a basic policy question
must be sought. Will Miranda be applied in a manner designed to
37United States v. Schoenburg, 19 Am. Fed. Tax R.2d 348 (D. Ariz. 1966).

The custody issue is handled in Turzynski by meeting the question head-on, in
Wainwright by substantially ignoring it, and in 'Kingry by totally neglecting it.
30 Hewitt, The Constitutional Rights of the Taxpayer in a Fraud Investigation, 44
TAXEs 660, 661 (1966).
4 Hewitt states that:
(1) In most instances, the crime occurs, and the investigation shifts to discovering the perpetrator. In tax fraud, the suspect is known; the investigation
centers on whether or not a crime has been committed.
(2) With most criminals, flight and further detrimental conduct are important considerations. In tax fraud, neither of these possibilities generally
concerns the government.
(3) Most criminals can recognize their situation through the visibility of a
uniformed policeman. The tax evader cannot, because he never knows by the
ordinary clothes and innocent title that a special agent is just like any other
law enforcement official.
(4) Many ordinary criminals are well aware of their constitutional rights,
having participated in, or been close to, the criminal process previously.
The ordinary tax evader, on the other hand, is experiencing his first, and
usually last, contact with the criminal law.
Id. (footnote omitted).
41 See, e.g., Frohmann v. United States, 380 F.2d 832 (8th Cir. 1967), cert. denied,
389 U.S. 976 (1968); Thomas v. United States, 370 F.2d 96 (5th Cir. 1966),
cert. denied, 386 U.S. 975 (1967); Kohatsu v. United States, 351 F.2d 898 (9th
Cir. 1965), cert. denied, 384 U.S. 1011 (1966) ; United States v. Spomar, 339 F.2d
941 (7th Cir. 1964), cert. denied, 380 U.S. 975 (1965).
30
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accomplish its original objectives -affording
protection for the
individual's constitutional rights -or is it to degenerate into a
sterile, mechanical rule, programmed only to "custody"?
The use of custody in the milieu of its original application in
Miranda has proved to be a viable objective standard by which to
attach the right of procedural safeguards, but it should remain just
that. As stated by the court in Turzynski, "That the Court did not
intend the custody standard to be raised to constitutional significance," 412 is as it should be. To rigidly adhere to the custody standard
"would lead to the anomalous conclusion that a person suspected
of bank robbery, sale of narcotics, murder, rape or other serious
crime is entitled to greater protection of his constitutional rights
than a person suspected of violating the internal revenue laws."4
The validity of this remark rests on the fact that very few tax suspects
are ever placed in custody as that term is now construed.
Since Mathis applies the Miranda safeguards at least at the
point of custody, defendants undoubtedly will attempt to incorporate
the issue of custody in tax cases. The questions expected to be raised
frequently will be: (1) Is an interview of a suspect in his home or
office by a special agent within the meaning of "custody"? and (2)
Is a "question and answer" session in the Internal Revenue Service
office, in response to a letter,44 truly volitional?4 5 These questions
will have to be answered in future cases. Perhaps the ultimate issue
has been broached by Justice Douglas in his dissent in Thomas v.
United States,46 where the Court denied certiorari: "I would grant
this petition on the fourth question. . . .This is not an in-custody
case, but it is coercive examination of a taxpayer at a critical preliminary hearing, so to speak, and the question presented apparently
is a recurring one.'"" What is implied in the Douglas dissent may
well be the answer to providing protection to the criminal tax
suspect equal to that accorded a suspect of other crimes; that is, to
268 F. Supp. at 853.
Id. at 850.
44See Spinney v. United States, 385 F.2d 908, 909 & n.3 (1st Cir. 1967), cert. denied,
390 U.S. 921 (1968). This case sets out the Internal Revenue Service letter that is
substantially standardized and in common use.
45 In this regard the court in United States v. Carlson, 260 F. Supp. 423, 427 (E.D.N.Y.
1966), said: "[Elvery other case of interrogation by a government presents, if in
diluted form, an underlying inequality of confrontation .. " See United States v.
Gower, 271 F. Supp. 655 (M.D. Pa. 1967) (question and answer session in an
IRS office where an inadequate advisement was given resulted in the suppression of
evidence). "Deprivation of freedom of action . . . must be evaluated in the light of
what influence the atmosphere and surroundings of governmental oriented facilities
had on the free choice of the person being interrogated." Id. at 660. But see United
States v. Spomar, 339 F.2d 941 (7th Cir. 1964), cert denied, 380 U.S. 975 (1965)
Morgan v. United States, 377 F.2d 507 (1st Cir. 1967).
-386 U.S. 975 (1967).
47Id.
42
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attach the Miranda rights at a point prior to custody in recognition
of the uniqueness of criminal tax cases vis-a-vis other criminal cases.
Another reason compelling the conclusion that Mathis provides
an inadequate standard is that, for the critical period prior to custody
(if in fact there is any custody), courts are accustomed to use the
"voluntariness" rule. This rule is "whether appellant [taxpayer]
freely gave his consent to have his records examined,"" 8 and whether
there was any "misrepresentation, fraud, deceit or misconduct on the
part of the agents to gain . . . consent .... -4 Kohatsu also applied
this standard for admissibility.50 This test is applied where no advisement of rights is given the suspect by the agent.
The concept of this test seems to fly in the face of Johnson v.
Zerbst "' which held, "The purpose of the constitutional guaranty of
a right to counsel is to protect an accused from conviction resulting
from his own ignorance of his legal and constitutional rights ....
The Turzynski decision stated that the Court in Miranda "logically
pointed out that it is impossible voluntarily to waive a right or
privilege you are unaware you possess. ' 5 3 Miranda itself required
the waiver to be made voluntarily, "knowingly and intelligently."54
The Miranda Court further asserted: "No amount of circumstantial
evidence that the person may have been aware of this right will
suffice .... Only through... a warning is there ascertainable assurance that the accused was aware of this right."5 5 If this "voluntariness" rule persists in the wake of Miranda, the conflict cannot
long be tolerated. The Court will have to resolve it, and in so doing,
will either resolve the Miranda application vis-a-vis the tax case or
further complicate the issue.56
III.

OTHER POSSIBILITIES BEYOND

Mathis

In light of this analysis, What then are the possible alternatives
for the stage at which procedural safeguards should attach? The de48

United States v. Spomar, 339 F.2d 941, 943 (7th Cir. 1964), cert. denied, 380 U.S.
975 (1965).
49 Id.
50
Kohatsu v. United States, 351 F.2d 898 (9th Cir. 1965), cert. denied, 384 U.S. 1011
(1966). See also Greene v. United States, 296 F.2d 841 (2d Cir. 1961); United
States v. Sclafani, 265 F.2d 408 (2d Cif. 1959), cert denied, 360 U.S. 918 (1959);
Turner v. United States, 222 F.2d 926 (4th Cir. 1955).
51 304 U.S. 458 (1938).
52

Id. at 465.

53 268 F. Supp. at 851.
54 384 U.S. at 479.
55 Id. at 471-72.

56 See United States v. Turzynski, 268 F. Supp. 847, 854 (N.D. Ill. 1967), stating
that the voluntariness rule is based upon Wilson v. United States, 162 U.S. 613
(1896), and that this rule was "overruled by Miranda." If this is so, the issue may
not be very troublesome.

DENVER LAW JOURNAL

VOL. 45

cisions in the Kohatsu line of cases, holding that Miranda has no application to criminal tax cases, has been rejected by Mathis. The approach of Schoenburg, Kingry, Turzynski, and Wainwright may provide an effective objective standard of when the right to procedural
safeguards attaches. This approach, however, is not without its inherent weaknesses. The critical nature of the period surrounding the shift
from a civil investigation to a criminal investigation cannot be
doubted. "Although 'on paper' the division of responsibilities between the revenue agent and the special agent is clear,. . . in practice
this division could not be ironclad and the agents must work together
57
as a team."
Herein lies one of the most serious "traps" as far as the taxpayer
is concerned, particularly where in his eyes a "routine audit" is being
conducted, when as a matter of fact the revenue agent alone or in
conjunction with a special agent may be laying further groundwork
for a subsequent full-fledged criminal tax-evasion investigation. 58

These factors plus the ability to manage and control "when the case
is turned over to the Intelligence Division"59 may not constitute
such a "clear point at which the adversary process"6 ° begins, as
thought in Turzynski.
It may be realistically remote, but it is not inconceivable, that
the right could attach at the time of initial contact by the revenue
agents. The largest obstacle to this is the statutory authorization
given to agents to investigate taxpayers.6 " Concededly, attaching the
right at this early stage may not be desirable for any of the parties
concerned for several reasons. One reason is that the audit frequently
results in a refund to the taxpayer, and to alarm him and inconvenience him by his getting an attorney unnecessarily is not warranted.
However, a case can be made for the rights to attach upon initial
contact, because "tax investigations frequently lead to criminal
prosecutions .... "162
In referring to the government's asserted distinction in Mathis
between a routine tax investigation and one leading to criminal
prosecution, Justice Black said, "These differences are too minor and
shadowy to justify a departure from... Miranda .
6.8.."63
It has also
been said that "every other case of interrogation by a government
presents, if in diluted form, an underlying inequality of confronta§ 3.32, at 16 (footnote omitted).
Id. n. 29.
59
United States v. Turzynski, 268 F. Supp. 847, 852 (N.D. Ill. 1967).
57 H. BALTER, supra note 1,
58

60

d.

§ 7602.
Mathis v. United States, 391 U.S. 1, 4 (1968).
6 Id. at 4.
1 INT. REv. CODE of 1954,
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tion, '"64 and given the cooperation between the regular agent and
the special agent just discussed, the interview "is a coercive examination of a taxpayer at a critical preliminary hearing .... .- 6 On
this point, it was said, "I can see no difference between a search
conducted after entrance has been gained by stealth or in the guise
of a business call . . . [or] under the guise of an examination for
purely civil purposes." 6 6 Also supportive of this critical observation:
"If the revenue agent has done work on the case before the special
agent enters the scene, he will make available to the special agent
the data he has collected and 'worked-up' . . . .67 It should also be
emphasized that the lack of advisement deemed violative in Mathis
was by a regular agent in the course of a civil investigation; albeit,
the suspect was in custody.
Still other alternatives may exist. Since the criminal tax case is
unique, as we have seen, it may well demand devising an approach
novel to contemporary procedural safeguards. It can be safely predicted that the law must move beyond the position of Mathis. It
must, of necessity, because Mathis leaves essentially the entire field
of criminal tax prosecutions untouched and much troubled.
GeraldP. McDermott

TORTS MAY

SKIER LIABILITY -

A

SKIER WHO INJURES ANOTHER

BE LIABLE IN TORT UNDER THE "LOOK

BUT DON'T SEE"

RULE.-Ninio v. Hight, 385 F.2d 350 (10th Cir. 1967).

Plaintiff, Ida Ninio, was skiing at Aspen in a beginners' class.
Defendant, Donald Hight, skiing from above the group, rammed
into Mrs. Ninio, inflicting serious injury. Mrs. Ninio filed suit against
Hight for damages caused by his alleged negligence. Testimony at
the trial revealed that Hight had finished making a turn to the left
and "saw, sort of out of my field, ski pants and boots, and I didn't
have time to really look up."' On the basis of this evidence, plaintiff
argued that Hight was concededly in control; that had he looked
to his right he could have seen the group and avoided the collision;
and that his failure to see and heed the group's presence was negligence as a matter of law. However, the trial court refused plaintiff's
request for special jury instructions and instructed the jury only on
"United States v. Carlson,
6

260 F. Supp. 423, 427 (E.D.N.Y. 1966).

5 Thomas v. United States, 386 U.S. 975 (1967).

66 United States v. Guerrina, 112 F. Supp. 126, 129 (E.D. Pa. 1953).
67 H. BALTER, supra note 1, § 3.3-2, at 14-15.
1Ninio v. Hight, 385 F.2d 350, 351-52 (10th Cir. 1967).
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6

260 F. Supp. 423, 427 (E.D.N.Y. 1966).

5 Thomas v. United States, 386 U.S. 975 (1967).

66 United States v. Guerrina, 112 F. Supp. 126, 129 (E.D. Pa. 1953).
67 H. BALTER, supra note 1, § 3.3-2, at 14-15.
1Ninio v. Hight, 385 F.2d 350, 351-52 (10th Cir. 1967).
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the issue of negligence in conventional terms of ordinary care. A
jury verdict was rendered for defendant. On appeal, held, reversed
and remanded on the basis of Colorado's long-established "look but
2
don't see" rule.
[WJhen, in the exercise of ordinary care, one has a duty to look
for dangerous conditions, he will be presumed, in case of accident,
to have looked where he was supposed to look and to have seen
what he could reasonably be expected to see. And, failure to look
and to see what reasonably could and should have been seen is
negligence. 3
Ninio v. Hight raises some interesting questions about skier
liability. Aside from the rule of negligence cited by the court, there
is a logical pattern of evidence upon which negligence could have
been predicated: it was a clear day, there was no obstruction blocking
defendant's view of the area, and defendant was an otherwise competent skier (a member of the Dartmouth Ski Patrol), shown to
be skiing "in control" at the time of the accident. Furthermore, the
case raises the issue of the applicability of the doctrine of assumption
of risk, although this issue was not discussed by the court. Finally,
Mrs. Ninio invoked "the unwritten 'rule of the road' applicable to
skiing activities under which an overtaking skier is required to yield to
skiers below him that are being overtaken," 4 thus raising a question
concerning the legal efficacy of privately promulgated standards of
conduct and care.
This Comment does not contemplate the multitude of ski cases
involving suits brought against ski area operators, for these have been
discussed elsewhere.' Rather, the concern is with the liability of one
skier to another, irrespective of the liability of the operator, which
will be mentioned only where it relates to the issue under study.
I. ASSUMPTION OF RISK

Equal in significance to the express holding of Ninio is a doctrine which the court plainly ignored, but which may nevertheless
be applicable to such cases - the doctrine of assumption of risk.
This doctrine states, with regard to athletics, that a person who
"participates in an athletic event, game, or sport accepts the dangers
2

Behr v. McCoy, 138 Colo. 137, 330 P.2d 535 (1958); Clibon v. Wayman, 137 Colo.
495, 327 P.2d 283 (1958) ; Prentiss v. Johnston, 119 Colo. 370, 203 P.2d 733
(1949); Fabling v. Jones, 108 Colo. 144, 114 P.2d 1100 (1941). This rule, usually
applied to traffic accident cases, has been recently expanded to include a landlordtenant situation where the plaintiff tripped over a metal floormat leaving defendant's
apartment house. Folck v. Haser, 432 P.2d 245 (Colo. 1967).
3 385 F.2d at 352.
4Id. at 351.
5 See Annot., 94 A.L.R.2d 1431 (1964) ; Wells, Liability of Ski Area Operators, 41
DENVER L.C.J. 1 (1964).
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inherent in the activity as far as they are obvious and necessary. '"6
Further, in Colorado, the doctrine "applies to the relationship between
an owner of premises and a licensee. In this respect the licensee
ordinarily assumes the risks incident to the conditions of the property
upon which he ventures." 7 The courts will generally find a defendant
ski area operator liable when he has failed to operate properly his
tow facilities, but will rarely find him liable for rocks or stumps on
the ski run which the skier failed to see or negotiate.8 The skier assumes the risk of what he might reasonably expect to encounter during
the course of his activity. The question then becomes, Does a skier
assume the risk of hazardous encounters with other people on the
slope, and if so, to what extent?
There are two cases which have considered the question: Morse
v. State9 and McDaniel v. Dowell.'0 In Morse, a New York case,
the plaintiff was struck from behind by a person riding a sled on
the ski slope. The court held that plaintiff
might properly believe that she would be safe there and that she
might practice skiing without being subjected to additional hazards.
There was a certain amount of danger in the sport in which she
was indulging, but the risk of being struck by a speeding sled was
not part of it. That danger came from the state's failure to keep
the sports separate.11
The state was held to a degree of care requiring it to take steps to
prevent what may have been reasonably forseeable. The sledder who
hit plaintiff was not sued. However, the real importance of the case
was that plaintiff did not assume the risk that the sledder would

strike her. The question remains whether a court would draw this
parallel as to the negligence of another skier.
In McDaniel, a California case, the plaintiff was struck by a

skier out of control as she was waiting in line to ride the rope tow.
The court was unsympathetic: "[I]t was clear from the evidence that
one of the risks normally incident to the use of the skiing facilities was
the danger arising from the movements of a skier who has lost
control of his bodily actions."' 2 It may be implicit in the McDaniel
holding that a skier who has lost control creates a danger inherent in
the sport, and that another skier who is injured thereby is deemed to
have assumed the risk of such a danger. However, the Ninio case
may be easily distinguished inasmuch as Hight testified that he was
6

65A C.J.S. Negligence § 174(6) (1966).

7Mathias v. Denver Union Terminal Ry., 137 Colo. 224, 229, 323 P.2d 624, 627
(1958).
8 See authorities cited note 5 supra.
9 262 App. Div. 324, 29 N.Y.S.2d 34 (1941).
10210 Cal. App. 2d 26, 26 Cal. Rptr. 140 (1962).
11 262 App. Div. at 326, 29 N.Y.S.2d at 37.
12 210 Cal. App. 2d at 32, 26 Cal. Rptr. at 146 (emphasis added).
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in control at the time of the accident. A skier should not be deemed
to have assumed a risk which another skier, in control of his
movements, could have reduced by observing a standard of due care.
Although a skier may assume the risk of dangers inherent in
the sport, the argument can be made that he does not assume the risk
of another person's negligence. In Hawayek v. Simmons," the plaintiff and the defendant were fishing together. Defendant negligently
swung his fishing lure in such a way that it caught the plaintiff in
the eye. The court held: "While one who becomes part of a fishing
venture might be said to assume all ordinary and normal hazards
incident to the sport, the law does not require him to assume all
14
risks of negligence of those other persons in the fishing party.'
There is certainly no difference between a fishing accident of the
type witnessed in Hawayek and a skiing accident as in Ninio.
To make the ski area operator responsible for the acts of all
the skiers on its slopes would be impractical. The serious problem
with the Morse case is that it may require the operator to patrol his
slopes to discover every careless skier, just to protect potential plaintiffs. A better theory would be to hold the careless skier personally
liable, as in Ninio. Tow tickets, purchased by the skier as an admission to the lift devices, usually carry disclaimers: "User hereof
agrees: To observe all rules of safe, sportsmanlike skiing; upon
request of management in event of violation of such rules, to surrender this tag; and for himself, his heirs, executors, assigns and
his or their attorneys or agents, not to prosecute any claims for any
cause, for injury, death or loss incurred while using this tag against
LOVELAND SKI TOW CO., its officers, agents or employees.""
However, skiers rarely read the tow ticket so its effectiveness is
questionable.
Whether a plaintiff assumes the risk of another skier's negligence has yet to be determined in Colorado. Since the ski industry
in this state is productive for the economy, it seems unlikely that the
courts will impose too great a duty on the operator, but will instead
charge the careless skier. This is where the duty should justifiably fall.
II. SKIING RULES OF THE ROAD

The court in Ninio was influenced by plaintiff's invocation of
the skiing "rule of the road," whereby an overtaking uphill skier
is required to yield to the skier being overtaken.1" This "rule of the
13 91 So. 2d 49 (La. App. 1956).

141d. at 54-55.
1'This statement was taken from a tow ticket sold by the Loveland Ski Area in 1968.
Other ski areas sell tickets with similar wording.
16385 F.2d at 351.

COMMENT

1968

road" is part of the National Skier's Courtesy Code which represents the collective thinking of the U. S. Ski Association, the National
Ski Patrol System, Inc., the National Ski Areas Association, and the
Professional Ski Instructors of America. 7 The nine rules constituting
the Code are as follows:
1-

-

2

345678

-

9-

All skiers shall ski under control. Control shall mean in such
a manner that a skier can avoid other skiers or objects.
When skiing downhill and overtaking another skier, the overtaking skier shall avoid the skier below him.
Skiers approaching each other on opposite traverses pass to
the right.
Skiers shall not stop in a location which will obstruct a trail,
or stop where they are not visible from above, or impede the
normal passage of other skiers when loading or unloading.
A skier entering a trail or slope from a side or intersecting trail
shall first check for approaching downhill skiers.
A standing skier shall check for approaching downhill skiers
before starting.
When walking or climbing in a ski area, skis should be worn
and the climber or walker shall keep to the side of the trail
or slope.
All skiers shall wear safety straps or other devices to prevent
runaway skis.
Skiers shall keep off closed trails and posted areas and shall
observe all traffic signs and other regulations as prescribed by
the ski area.'

8

These rules, for the most part, are not complicated but are
simple, commonsense guides for anyone who has skied more than
once or twice. Of course, they have no effect as law but may well
set forth the standards of care and prescribe the acceptable methods
of conduct on the ski slopes. The skier who violates a rule may be
considered to have acted in such a way as to make him negligent and
consequently liable for injuries he has caused by such violation.
CONCLUSION

As our ski slopes become more crowded, there will be more
accidents similar to that in Ninio v. Hight. Courts and juries
will be faced with questions of skier negligence and liability plus the

related element of the standard of care imposed upon skiers. As this
area of tort law develops, perhaps the best solution is to look to
the National Skier's Courtesy Code as a starting point. Of course,

the ultimate determination of negligence will continue to rest with
the jury, and jury decisions will vary with the circumstances in each
case, notwithstanding the Code. The problems of collisions between
17

Denver Post, Nov. 12, 1967, (Empire Magazine, Spec. Supp. Ski Colorado), at 47.
18 Id.
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skiers are still relatively new in the law. We may, however, expect
to see more litigation in this field commensurate with the growing
popularity of the sport, especially in Colorado where skiing is a
major tourist attraction.
RichardM. Kennedy
TORTS

-

WORKMEN'S

COMPENSATION

-

INJURY ARISING

OF AND IN THE COURSE OF EMPLOYMENT. -Finn

OUT

v. Industrial

Commission of Colorado, 437 P.2d 542 (Colo. 1968).
The claimant, John B. Finn, was seen by his supervisor shortly
after reporting to work at his place of employment, the Adolph
Coors Company. Minutes later he was found lying on the floor
nearby in a semiconscious and contorted condition. Cursory examination revealed that blood was running from his ears, his eyes were
blackened, he had facial abrasions, and his forearms were badly
bruised. It developed that the claimant had also sustained a skull
fracture. Finn's work clothes were torn and showed evidence of an
external force, and he later surmised that he had been struck by a
forklift truck. However, he was unable to produce any witnesses to
the purported accident or any direct evidence as to the exact nature
of the event which caused his injuries. The referee determined that,
although Finn had been injured while at work, he had failed to prove
that his injury arose out of his employment. At the Industrial Commission hearing, evidence of the claimant's perfect health prior to
the injury was excluded. Expert medical testimony tended to eliminate the possibilities of latent disease, seizure, or heart attack, and
there was no clinical or observable evidence of any such endogenous
condition. The Industrial Commission concurred in and adopted the
referee's findings and denied the claimant compensation based on
the belief that "this otherwise healthy man may have contorted
himself into these injuries from some innerbody malfunction."'
The district court upheld the ruling, and on appeal, the Colorado
Supreme Court, held, affirmed. There is no rebuttable presumption
in Colorado in favor of an injured employee to the effect that, in the
absence of any proof of the event causing his injury, the accident will
be held to have arisen in the course of his employment and thus
compensable under the Colorado Workmen's Compensation Act.
Furthermore, the res ipsa loquitur doctrine or some variation thereof
does not apply to such an unwitnessed accident.'
1 Hearing of Finn v. Adolph Coors Co. & Liberty AMut. Ins. Co. before the Industrial

Comm'n of Colo., #1-803-503

(1964).

2 Finn v. Industrial Comm'n, 437 P.2d 542 (Colo. 1968).
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external force, and he later surmised that he had been struck by a
forklift truck. However, he was unable to produce any witnesses to
the purported accident or any direct evidence as to the exact nature
of the event which caused his injuries. The referee determined that,
although Finn had been injured while at work, he had failed to prove
that his injury arose out of his employment. At the Industrial Commission hearing, evidence of the claimant's perfect health prior to
the injury was excluded. Expert medical testimony tended to eliminate the possibilities of latent disease, seizure, or heart attack, and
there was no clinical or observable evidence of any such endogenous
condition. The Industrial Commission concurred in and adopted the
referee's findings and denied the claimant compensation based on
the belief that "this otherwise healthy man may have contorted
himself into these injuries from some innerbody malfunction."'
The district court upheld the ruling, and on appeal, the Colorado
Supreme Court, held, affirmed. There is no rebuttable presumption
in Colorado in favor of an injured employee to the effect that, in the
absence of any proof of the event causing his injury, the accident will
be held to have arisen in the course of his employment and thus
compensable under the Colorado Workmen's Compensation Act.
Furthermore, the res ipsa loquitur doctrine or some variation thereof
does not apply to such an unwitnessed accident.'
1 Hearing of Finn v. Adolph Coors Co. & Liberty AMut. Ins. Co. before the Industrial

Comm'n of Colo., #1-803-503

(1964).

2 Finn v. Industrial Comm'n, 437 P.2d 542 (Colo. 1968).
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I.

THE PRESENT STATE OF THE LAW IN COLORADO

In every employment accident case, the Industrial Commission
and the courts must reach a decision as to whether a claimant's
injury did in fact "arise out of and in the course of" employment
as prescribed by statute.3 In sustaining his burden of proof, the
claimant must show by sufficient, substantial, and admissible evidence that an accident occurred within the scope of employment;4
thus, compensation cannot be awarded on the basis of speculation,
conjecture, or mere possibility.5 This seemingly innocuous requirement often becomes an insurmountable obstacle in unwitnessed
accident cases which result in the injury or death of a workman.
As stated in Industrial Commission v. London & Lancashire Indemnity Co.: "There is nothing in the Colorado Workmen's Compensation Act which creates a statutory presumption of accident .
6
A. Prima Facie Requirements
The elements of proof that must be established in order to
make out a prima facie case for compensation in an industrial
accident are (1) that the accident occurred at the time and place of
employment and (2) that the event was the proximate cause of
the injury.7 In unwitnessed accident cases, the essential issue is the
kind of evidence necessary to establish that (1) an event did in
fact occur, (2) the event caused the injury, and (3) the event was
related to the employment.' It is within the exclusive province of
the Industrial Commission to make these findings of fact. The func3

Workmen's Compensation Act, COLO. REV. STAT. ANN. § 81-13-2 (1963):
Conditions of recovery. - (1) ....
(c) Where, at the time of the accident, the employee is performing
service arising out of and in the course of his employment;
(d) Where the injury or death is proximately caused by accident
arising out of and in the course of his employment, and is not intentionally
self-inflicted.
See Industrial Comm'n v. London & Lancashire Indem. Co., 135 Colo. 372, 376, 311
P.2d 705, 707 (1957): "An accident 'arising out of the employment' . .. involves
the idea of causal relationship between the employment and the injury. The term
'in the course of' relates more particularly to the time, place and circumstances under
which the injury occurred."
4 Hamilton v. Industrial Comm'n, 132 Colo. 408, 289 P.2d 639 (1955); Industrial
Comm'n v. Strome, 107 Colo. 54, 108 P.2d 865 (1940) ; Rocky Mountain Fuel Co.
v. Kruzic, 94 Colo. 398, 30 P.2d 868 (1934) ; Lallier Constr. & Eng'r Co. v. Industrial Comm'n, 91 Colo. 593, 17 P.2d 532 (1932) ; Olson-Hall v. Industrial Comm'n,
71 Colo. 228, 205 P. 527 (1922).
5Deines Bros., Inc. v. Industrial Comm'n, 125 Colo. 258, 242 P.2d 600 (1952) ; United
States Fidelity & Guar. Co. v. Industrial Comm'n, 122 Colo. 31, 219 P.2d 315 (1950) ;
Arvas v. McNeil Coal Corp., 119 Colo. 289, 203 P.2d 906 (1949); Resler Truck
Line v. Industrial Comm'n, 113 Colo. 287, 156 P.2d 132 (1945) ; Coors Porcelain Co.
v. Grenfell, 109 Colo. 39, 121 P.2d 669 (1942).
6135 Colo. 372, 376, 311 P.2d 705, 707 (1957).
7 Industrial Comm'n v. Havens, 136 Colo. 111, 314 P.2d 698 (1957).
8
See Finn v. Industrial Comm'n, 437 P.2d 542 (Colo. 1968) (by implication). The
court found that the claimant proved only that something happened to him during
his employment.
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tion of the court on appeal is only to determine whether the evidence
submitted was substantial and if it supported the Commission's findings. "If there is any evidence, whether direct or by reasonable inference, which will support the finding and award of the Commission,
a reviewing court has no power to disturb it."'
The court therefore has severely limited discretion in examining
the facts and drawing inferences therefrom. However, it will not be
bound by findings of fact which it concludes are based on conjecture.' ° In reviewing the evidence, the court must rely on such phrases
as proper evidence, substantial evidence, direct or reasonable inference, rational mind, and conjecture. All this comes perilously close
to sheer word play. Such phrases "have little fixed meaning in themselves, and are probably more often statements of a conclusion than
workable guides toward the conclusion.""
In Industrial Commission v. Havens," the claimant suffered a
heart attack shortly after being struck by a loaded handcar. The
nature of the accident was clear, but the issue was whether the
accident was the proximate cause of the heart attack."3 The court
stated as a necessary corollary for the guidance of the Commission
that awards cannot be denied either as the result of speculation or
conjecture or upon evidence not in the record. It is obvious that the
finding of the referee in the Finn case is in conflict with this corol4
lary.1
The case most similar to Finn on its facts is Employers Mutual Liability Insurance Co. v. Industrial Commission.'5 There the
claimant was found injured in an unwitnessed accident. He died
having related only to a fellow employee that he had slipped on
some ice. The court reaffirmed the Havens corollary disallowing a
presumption against the claimant and stated: "If this were not so, an
unattended injury or death in many cases would not be compensated."'"
The apparent inconsistencies in the Colorado Supreme Court
decisions concerning causation in workmen's compensation cases are
9
University of Denver v. Nemeth, 127 Colo. 385, 399, 257 P.2d 423, 430 (1953).
10 Cases cited note 5 supra.
112 A. LARSON, LAW OF WORKMEN'S COMPENSATION § 80.31, at 321-22 (1961).
12 136 Colo. 111, 314 P.2d 698 (1957).
13 The referee made a finding of overexertion, but also found that overexertion does
not cause heart attacks, since just as many people die from heart attacks suffered in
their sleep as from those that occur during exertion.
14 Hearing of Finn v. Adolph Coors Co. & Liberty Mut. Ins. Co. before the Industrial
Comm'n of Colo., #1-803-503, at 2 (1964): "[l]t would appear that this otherwise
healthy man may have contorted himself into these injuries from some mysterious
inner-body malfunction." (emphasis added).
15 145 Colo. 91, 357 P.2d 929 (1960).
161d. at 96, 357 P.2d at 931.
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traceable to the court's reluctance to overrule the findings of fact by
the Commission. 1 7 Finn is orthodox for this proposition.
B. Inconsistent Criteria
In Colorado, the criteria for proof of causation in disease cases
are inconsistent with the legal requirements in unwitnessed accident
cases. There are a number of instances of claims arising out of
diseases where the claimant has been granted compensation without
medical proof of the etiological relation to the injury. 8 Perhaps the
most significant case is IndustrialCommission v. Corwin Hospital,9
which has been construed to hold that medical proof of causation
is not necessary.2 ° This decision was extended in City & County of
Denver v. Pollard21 to compensate a public health nurse who had
contracted a streptococcal infection. No medical proof was required
by the court, despite the fact that the etiological agent involved could
have been traced2 2 and that the infection could have been either
endogenous or contracted elsewhere. 2' Definitive proof was available
in the Pollard case, but the court did not require it. Yet, in Finn's
17 The

following table indicates the percentage of Industrial Commission awards upheld
on appeal by the Colorado Supreme Court. Interview with Peter L. Dye, Assistant
Attorney General for Colorado, in Denver, July 25, 1968.
Year

Total
Awards Awards
Percentof
Affirmed Reversed age of
Cases
Awards
Tried
Upheld

1951
1952

11
10

9
7

2
3

1953

18

11

1954

6

6

1955
1956
1957
1958
1959

5
12
16
8
9

4
8
10
5
4

Year

Total
Awards Awards
of
Affirmed Reversed
Gases
Tried

82%
70%

1960
1961

10
21

6
17

7

61%

1962

18

0

100%

1963

28

1
4
6
3
5

80%
67%
63%
63%
44%

1964
1965
1966
1967
*1968

10
8
22
18
23

Percentage of
Awards
Upheld

4
4

60%
81%

14

4

78%

17

11

61%

9
6
18
10
15

1
2
4
8
8

90%
75%
82%
56%
65%

* Supplementary interview with Peter L. Dye, February 17, 1969.

' 8 Colorado Fuel & Iron Corp. v. Industrial Comm'n, 152 Colo. 25, 380 P.2d 28 (1963);
Southern Colo. Power Co. v. Industrial Comm'n, 118 Colo. 186, 193 P.2d 885 (1948);
Industrial Comm'n v. Swanson, 93 Colo. 354, 26 P.2d 107 (1933); Columbine
Laundry Co. v. Industrial Comm'n, 73 Colo. 397, 215 P. 870 (1923) ; Canon Reliance
Coal Co. v. Industrial Comm'n, 72 Colo. 477, 211 P. 868 (1923).
19 126 Colo. 358, 250 P.2d 135 (1952).
2Industrial Comm'n v. Havens, 136 Colo. 111, 119, 314 P.2d 698, 702 (1957):
In Industrial Commission, et. al. v. Corwin Hospital . .. this court in effect
held that no medical proof of causation was necessary to prove that the
claimant contracted polio while at work, and we now add that if the rule
were otherwise an unattended injury or death in many cases could never be
compensated.
21 160 Colo. 306, 417 P.2d 231 (1966).
22

ZINSSER, MICROBIOLOGY 416-26 (13th ed. D. Smith, N. Conant, J. Overman, et al.
ed. 1964).
"[Ilt has been long known that 8 to 10% of apparently normal individuals carry
hemolytic streptococci in their throats; under conditions of crowding, especially in the
winter months, the percentage of normal carriers may be increased to 75%." Id. at
423-24. In Pollard, the claimant's infection was in mid-November.
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unwitnessed accident, where he had neither recollection nor knowledge of what had happened, and where no proof was possible, the
court refused any presumption in his favor and barred recovery. 4
II.

IMPLICATIONS OF THE

Finn DECISION

Workmen's compensation acts developed as an answer to a
highly technical and complicated society in which the individual
workman had become merely a pawn in the industrial economy. The
general principle underlying workmen's compensation is that of
spreading the risk.25 In effectuating the intent of the legislature, the
dilemma involved in unwitnessed accident cases is to what extent
the court should go in assisting the claimant in sustaining his burden
of proof. It is in this context that Finn must be reviewed.
Judicial precedent has defined legislative intent by the insertion
of common law rules of evidence and procedure. "The early courts
construed the acts with caution and erroneously inserted into workmen's compensation cases inapplicable common-law doctrines in
disguised garb.''26 The Colorado Workmen's Compensation Act abrogates the employer's common law defenses of assumption of risk
and negligence of the injured employee or his fellow servant," but
nowhere does the Act limit the employee's utilization of common law
doctrines of evidence and procedure. Nevertheless, in the Finn case,
the court emphatically stated that the doctrine of res ipsa loquitur or
some variation of it does not apply. The inconsistency is apparent.
On the one hand, the common law principle of placing the burden of
proof on the claimant is insisted upon, while on the other, the common law doctrine of res ipsa loquitur is denied.2 8
Moreover, the Colorado Work-men's Compensation Act provides
that acceptance by the employee of workmen's compensation bars
recovery at common law. 29 But if an employee gives up all common
law remedies for injuries arising out of his employment, does he also
A gambit which is employed by many attorneys in attempting to establish proof of
causation in unwitnessed accident cases could be termed "negative evidence." Such
evidence is designed to eliminate all possibilities inherent to the injury except the one
the claimant is attempting to establish. However, the court has generally held that
negative evidence will not suffice to prove the accident and that the event itself must
be proved. Deines Bros., Inc. v. Industrial Comm'n, 125 Colo. 258, 242 P.2d 600
(1952).
25 See generally Horovitz, Workmen's Compensation: Half Century of JudicialDevelopments, 41 NEB. L. REV. 1 (1961).
24

26Id. at 99.
27 Workmen's Compensation Act, COLO. REV. STAT. ANN. § 81-31-1 (1963).

28 The court in Finn also stated that CoLo. REV. STAT. ANN. § 81-3-2 (1963) abolishes
all common law rights and remedies of the claimant in this type of case except
as provided in the Act. 437 P.2d at 543. However, § 81-3-2 actually concerns only
the liability of the employer; it states nothing whatsoever about either the rights or
remedies of the employee.
29
Workmen's Compensation Act, COLO. REV. STAT. ANN. § 81-4-4 (1963).
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give up all common law remedies for those injuries which the
supreme court decides do not arise out of his employment? The
court held that Finn's claim for compensation was denied because
he had failed to prove that his injury arose out of his employment.
Should he therefore be barred from recovery at common law where
the doctrine of res ipsa loquitur would provide him with the presumption he needs? More significantly, ignoring any possible consequences of the statute of limitations, does not such a ruling indirectly
permit the case to be reopened under negligence procedures? In a
case involving the reverse proposition, the court held that an injured
employee who sued at common law did not prejudice his claim
under workmen's compensation and that the judgment obtained at
3
common law was not res judicata .
The definition of "accident" within the Colorado Workmen's
Compensation Act has been an elusive concept which has been the
focus of much legislative and judicial attention. Prior to the 1963
legislative definition, injuries were designated "accidents" to dis3
tinguish them from intentional injuries or injuries caused by disease. 1
The claimant did not have to prove that anything extraordinary
occurred in or about the work itself, such as a sudden slipping or
falling. He had only to prove that the harm had been unexpected
and unintended. 32 Thus the court in Industrial Commission v. Royal
Indemnity Co. stated: "If the evidence, and the logical inferences
therefrom, can be said to warrant a conclusion that the accident,
within a reasonable probability, resulted in the disability, the claimant
3
is entitled to compensation .
In 1963, the term "accident" was strictly defined by statute to
include "one or more determinate act or acts of a traumatic nature,
which caused an injury."134 Claimant Finn was held to a strict interpretation of the 1963 definition. Thus, he was required to prove by
definitive evidence the event which caused his injury, an ironic
requirement when judicial interpretation of the 1963 definition is
examined.
Shortly after the legislature enacted the statutory definition,
the Industrial Commission of Colorado and the State Compensation
Insurance Fund litigated two cases before the supreme court.3 These
actions were based upon the premise that the statutory definition
30

Varsity Amusement Co. v. Butters, 155 Colo. 330, 339, 394 P.2d 603, 607 (1964).
Central Sur. & Ins. Corp. v. Industrial Comm'n, 84 Colo 481, 490, 271 P.2d 617, 621
(1928).
32
Martin Marietta Corp. v. Faulk, 158 Colo. 441, 407 P.2d 348 (1965); Carroll v.
Industrial Comm'n, 69 Colo. 473, 195 P. 1097 (1920).
33 124 Colo. 210, 214, 236 P.2d 293, 295-96 (1951).
3 Workmen's Compensation Act, COLO. REV. STAT. ANN. § 81-2-9 (1963).
35
Industrial Comm'n v. Milka, 159 Colo. 114, 410 P.2d 181 (1966) ; Plummer v. State
Compensation Ins. Fund, 159 Colo. 122, 410 P.2d 185 (1966).
31
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had overruled the caselaw construing "accident," and the court should
therefore reverse awards made to the claimants. In the Milka case,
the Commission contended that proof of "some demonstrative external violence ...visited upon the body 'causing a wounding, breaking, tearing, puncturing or disruption of the continuity of the body
of the injured employee or his bodily tissue'
was the statutory
requirement. The court rejected this theory at the time and held that
this amendment merely provided for the first time a legislative
definition of the term "accident" and "did not overrule ... former
decisions." 7 This thesis is clearly discredited by the Finn decision.
The Colorado legislature in 1965 supplanted the 1963 definition
of "accident" with a new definition. 38 The 1965 statute is similar
in its requirements to the situation prior to 1963 in that it does not
contain the rigid requirement of evidence to establish determinate
acts. The 1965 definition requires only "the effect of an unknown
cause.....o It is submitted that effect in this sense means result,
something that is produced by an agent or cause. The effect is the
result, the result being the injury sustained by the claimant. Since the
cause may be unknown, the event producing the injury need not be
proved by definitive evidence. The resulting injury and the circumstances surrounding it may properly establish an "accident" and
grounds for a workmen's compensation claim.
It could be argued that the Finn case can be reopened as a
result of the revision of the "accident" definition. The Colorado
statute 40 provides for the reopening of a case on the ground of error,
mistake, or change in condition, and "mistake" has been held to
irclude mistakes of fact and law. 4 ' Theoretically, then, legislative
alteration of statutes, such as the clarification of the "accident"
definition, could be the basis for reopening and rehearing the Finn
case on this issue. Practically, however, such an attempt would
presumably fail on the basis of a prior Colorado Supreme Court
decision viewing the reopening statute as being permissive and, as
",31

36

Industrial Comm'n v. Milka, 159 Colo. 114, 118, 410 P.2d 181, 183 (1966).
"the language of an amendment
must be construed in the light of previous decisions by courts of last resort construing
the original act .... " Id. at 120, 410 P.2d at 184. Plummer v. State Compensation
Ins. Fund, 159 Colo. 122, 410 P.2d 185 (1966) was decided along with Milka, and
the court, in a terse opinion, reversed a grant of compensation on the basis of the
Milka rationale.
38
Workmen's Compensation Act, COLO. REV. STAT. ANN. § 81-2-9 (Supp. 1965).
391d.
Definitions. - (1) The term "accident", as used in this chapter, shall
mean an unforeseen event, occurring without the will or design of the person
whose mere act causes it; an unexpected, unusual, or undesigned occurrence; or the effect of an unknown cause, or, the cause being known, an
unprecedented consequence of it.
40
Workmen's Compensation Act, COLO. REv. STAT. ANN.§ 81-14-19 (1963).
41 Gregorich v. Industrial Comm'n, 117 Colo. 423, 188 P.2d 886 (1947); Industrial
Comnn'n v. Lockard, 89 Colo. 428, 3 P.2d 416 (1931).
37id. at 121, 410 P.2d at 184. The court held that
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such, permitting but not requiring the Commission to reopen a case
upon the stipulated grounds. 42 In addition, the supreme court has
ruled that a previous alteration in the statutory definition of "accident" by the legislature did not announce any change in the law,4"
thus indicating that the court would not now require the Commission
to reopen the Finn case as a result of the latest statutory alteration
of the same term.
III. SUGGESTION - REBUTTABLE PRESUMPTION
Courts in Colorado and in other states have been wrestling with
the problem of whether injuries which occur from unknown causes
and without witnesses are to be compensated. There has been a
definite trend not to limit the scope of workmen's compensation
but to fulfill the purpose of the act, which is highly remedial and
which "must be given a liberal construction to accomplish its bene' 44
ficial purposes.
Recent events in other jurisdictions indicate that the trend in
workmen's compensation procedure, both by statute4 5 and by judicial
precedent,4" is to create a rebuttable presumption in favor of the
claimant. In Colorado, the Havens corollary implies such a presumption, but the burden of proof is still on the claimant as at common
law. The Colorado statute outlines the burden of proof requirement
only in the section on occupational diseases.4 7 Consequently, the
omission of any reference to burden of proof elsewhere in the act
would lead to the conclusion that a presumption in favor of the
claimant was intended.
There is no inherent human right to recovery for any and all
injuries sustained during the hours of employment. It is incumbent
upon the legislature, the courts, and the Industrial Commission to
42

Industrial Comm'n v. Cutshall, 433 P.2d 765 (Colo. 1967).

4

See note 36 supra and accompanying text.

44 Industrial Comm'n v. Havens, 136 Colo. 111, 119, 314 P.2d 698, 702 (1957).
4See, e.g., N.Y. WORKMEN'S COMPENSATION LAW § 21 (McKinney 1965):

In any proceeding for the enforcement of a claim for compensation under
this chapter, it shall be presumed in the absence of substantial evidence to
the contrary
1. That the claim comes within the provisions of this chapter;
3. That the injury was not occasioned by the willful intention of the
injured employee to bring about the injury or death of himself or of another.
4
6See, e.g., Steele v. Adler, 269 F. Supp. 376 (D.D.C. 1967); Foust v. Birds Eye
Div. of General Foods Corp., 91 Idaho 418, 422 P.2d 616 (1967) ; Taylor v. Director
Pub. Works, 121 Ind. App. 650, 100 N.E.2d 831 (1951); Blair Fork Coal Co. v.
Blankenship, 416 S.W.2d 716 (Ky. 1967); McClelland v. Hagerty Wrecking Co.,
384 S.W.2d 93 (Mo. Ct. App. 1964); King v. Johnson Bros. Constr. Co., 155
N.W.2d 183 (S.D. 1967).
47
Workmen's Compensation Act, CoLo. REV. STAT. ANN. § 81-18-10(1)(b) (1963):
"The burden of proof shall be upon the employee to establish each and every such
fact by competent medical evidence."
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establish proper limits for recovery within the Workmen's Compensation Act. Yet, it certainly was not intended that legitimate claims
should fail merely on the ground that there were no eyewitnesses,
or that those employees who did witness the accident refuse to testify
for fear of losing their own jobs or pensions. It was not anticipated
that the individual's right to compensation would depend upon an
expensive and time consuming skirmish of lawyers and doctors. A
rebuttable presumption in favor of the claimant would be more
equitable to the employee. It would prevent the denial of valid claims
on the basis of embattled principles of common law doctrine applied
by the courts under the guise of legislative intent. At the same time,
it would allow the employer to submit evidence which could justify
a bar to the claimant's recovery. In the final analysis, the Colorado Supreme Court should not allow interpretation of the Workmen's
Compensation Act to work a denial of legitimate claims by employees
injured while performing their work-related duties, simply because
the event which is the cause of the injury is unwitnessed.
G. Landon Feazell, Jr.*
CONSTITUTIONAL LAW -

EQUAL PROTECTION -

CLASSIFICATION OF THE CRIMINALLY INSANE FOR PURPOSES OF RECOVERING
COSTS OF CONFINEMENT. -

State v. Estate of Burnell, 439 P.2d

38 (Colo. 1968).
Having been adjudicated not guilty by reason of insanity of the
charge of murder, Arlester L. Burnell was committed to the Colorado
State Hospital's ward for the criminally insane. In subsequent proceedings in the probate court, Burnell was civilly adjudicated a
mental incompetent and an estate was opened. After a period of
time in which funds had accumulated in Burnell's estate, the hospital
filed a claim against the estate for costs of Burnell's care and maintenance, pursuant to a Colorado recovery statute.' The probate court
* The author

wishes to acknowledge the research

and contributions of Mrs. Gladys

Oppenheimer to this Comment.
'Ch. 224, § 1, [19511 Colo. Laws 557, as amended COLO. REv. STAT. ANN §
71-7-1(1) (Supp. 1965). The statute, before the 1964 amendment and relocation,

provided:
Estates liable. - Whenever any person is admitted, committed or transferred
to any public institution of this state, maintained for the care, support, maintenance, education and treatment of insane persons, mentally incompetent persons, criminally insane persons, feeble-minded or epileptic persons, and such
person or persons have real or personal estate or both, the estate of such
person or persons, irrespective of its source, composition or origin, shall be
primarily liable for the payment of the claims of the said public institution for
the care, support, maintenance, education and treatment of said person equal
to the cost per capita per month of care and treatment of other patients in

said institution.
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denied the claim, holding that the statute allowing recovery of
costs from criminally insane persons is unconstitutional as a denial
of equal protection. The court's reasoning was that costs are not
recovered from those who are convicted of crimes, and that there
are insufficient distinctions between the criminally insane and the
criminally convicted to justify unequal treatment under the law.2
On review of the probate court's decision, held, reversed and remanded with instructions to allow the claim. The classification of
criminally insane persons apart from criminally convicted persons
for purposes of recovery by the state of costs of care and maintenance during commitment does not violate the equal protection
clause of the fourteenth amendment to the United States Constitution, since there are real distinctions in fact between the two classes.3
The scope of this Comment will be limited to an in-depth analysis of the Burnell decision. Although courts have traditionally upheld the right of the state to recover from the estates of criminally
insane persons the costs of commitment, 4 no case has been decided
dealing directly and precisely with the constitutional proposition
urged in this case, although several decisions have been handed
down dealing with analogous situations which bear upon the issue
raised in Burnell.5 Thus, the Colorado Supreme Court was called
2 In re Estate of Burnell, No. P-31270 (P. Ct. Denver, Dec. 22, 1966).
3

State v. Estate of Burnell, 439 P.2d 38 (Colo.), cert. denied, 89 S.Ct. 46 (1968).

4 See, e.g., Guardianship of Gestner's Estate, 90 Cal. App. 2d 680, 204 P.2d 77 (1949);

Briskman v. Central State Hospital, 264 S.W.2d 270 (Ky. 1954) ; State v. Griffith,
34 Ohio L. Abs. 95, 36 N.E.2d 489 (1941) ; Commonwealth v. Evans, 253 Pa. 524,
98 A. 722 (1916); State v. Ikey's Estate, 84 Vt. 368, 79 A. 850 (1911); In re
Radoll's Guardianship, 222 Wis. 539, 269 N.W. 305 (1936).
5 For instance, Department of Mental Hygiene v. Hawley, 59 Cal. 2d 247, 379 P.2d 22,
28 Cal. Rptr. 718 (1963) held that the relatives of an insane person could not be
held liable for the costs of confinement of one who is found insane at the time of
arraignment and unable to stand trial. The defendant's plea to the charge of murder
in this case was not guilty by reason of insanity. One of the major grounds for this
decision was:
The enactment and administration of laws providing for sequestration and
treatment of persons in appropriate state institutions - subject of course,
to the constitutional guaranties - who would endanger themselves or others
if at large is a proper state function; being so, it follows that the expense
of providing, operating and maintaining such institutions should (subject
to reasonable exceptions against the inmate or his estate) be borne by the
state.
Id. at 255-56, 379 P.2d at 27-28, 28 Cal. Rptr. at 273-74.
See also People v. Brock, 57 Cal. 2d 644, 649-50, 371 P.2d 296, 299, 21 Cal. Rptr.
560, 563 (1962) in which it was held that "commitment under such circumstances
[arising from a charge of crime and for commission of an act which would be a
crime except for the fact that the actor was laboring under M'Naughton test insanity]
is placed on the same basis as the imprisonment of a defendant found guilty of crime,
insofar as concerns responsibility of relatives for his support in the state institution
in which he is thereafter confined." The Brock decision also held that, by legislative
enactment, a person found not guilty by reason of insanity upon a trial of this issue
was not liable to the state under the recovery statutes. See note 11 infra. Napa State
Hospital v. Yuba County, 138 Cal. 378, 71 P. 450 (1903) and In re Cathey, 55 Cal.
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upon to decide an issue of first impression, without having the benefit of pursuasive authority from other jurisdictions. The resolution
of the issue could therefore have significant repercussions in other
jurisdictions.
However, analysis of the Burnell decision reveals that the holding of the court does not technically stand for the proposition that
the separate classification of criminally insane persons from those
criminally convicted is viable under an equal protection attack; moreover, the decision rests upon a questionable factual assumption and
a misconstruction and misapplication of precedent. The decision is
at best ambiguous and obfuscatory, and it leaves the resolution of
important issues of public policy and constitutional interpretation
resting on a legally and logically unsound basis.
I. ISSUES OF PUBLIC POLICY

The development of the insanity defense referring to the accountability of a person for his criminal acts is indicative of a trend
2d 679, 361 P.2d 426, 12 Cal. Rptr. 762 (1961) are also to the effect that those
who are mentally ill and those who are charged with a crime, but unable to stand
trial because of present insanity, form a separate and distinct class for purposes of
recovering costs. But see Wagner v. Mayor and City Council of Baltimore, 134 Md.
305, 106 A. 753 (1919).
Department of Mental Hygiene v. Kirchner, 60 Cal. 2d 716, 388 P.2d 720,
36 Cal. Rptr. 488 (1964), vacated and remanded, 380 U.S. 194, decision on remand,
62 Cal. 2d 586, 400 P.2d 321, 43 Cal. Rptr. 329 (1965) appears to stand for the
same proposition as the Hawley case, but extends the equal protection ground to
the relatives of civilly insane persons and has thereby become a significant case in
this area. Most commentators have argued that, despite the language of the California
Supreme Court to the contrary, the Hawley case was not clearly dispositive of the
issue in Kirchner. See 49 CORNELL L.Q. 516 (1964); 12 U.C.L.A.L. REv. 606
(1965); TenBrock, California's Dual System of Family Law: Its Origin, Development, and Present Status, 17 STAN. L. REV. 614, 638-46 (1965) ; 16 HASTINGS L.J.
129 (1964); 38 So. CAL. L. REV. 355 (1965). By the same reasoning, Kirchner
cannot be said to bear directly upon the issue presented by the Burnell case.
Kough v. Hoehler, 413 Ill. 409, 109 N.E.2d 177 (1952) is also analogous to
Burnell. Kough held that the legislature may classify criminal patients apart from
noncriminal patients. It is therefore not direct authority for the proposition that the
legislature may not constitutionally classify them together. However, one of the
major grounds for the decision appears to be relevant to the issue in Burnell:
We cannot agree with plaintiff's reasoning that there is no valid basis for
making a distinction between persons who are in the hospital merely for
treatment and those who are imprisoned on account of some criminal charge
or offense and who, if they were in physical and mental health, would be
in the jails or penitentiaries. We think there is a clear basis for distinction.
Inmates against whom there are no criminal charges, or who have been
guilty of no criminal offenses, are in the hospital solely for treatment. Those
who are charged with crime, or who have been convicted of a crime, would
ordinarily be in the jail or penitentiary, but on account of the fact that
there are no facilities there for treating them for their physical and mental
ills they are transferred to the hospitals. Moreover, the public is vitally and
directly interested in those who are in custody. They are in custody for the
protection of the public, when convicted or accused of a crime.
Id. at 416, 109 N.E.2d at 181.
See 54 Ill. B.J. 876 (1966). For further discussion of the law in this area see note 4
supra, notes 11, 29 infra, and Annot., 20 A.L.R.3d 363 (1968).
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in our society which proposes a gradual rejection of the concepts
of pure punishment in favor of the allegedly more scientific and
more humane concepts of rehabilitation. 6 One school of penology
would argue that the insanity defense itself appears to be the product of an intellectually mature society which recognizes determinants of human behavior which are beyond the control of the
individual and beyond the capacity of punishment to serve as a
corrective device.7
However, the extent to which the insanity defense conforms to
idealistic conceptions is limited by the actual punitive elements of
the consequences of a plea of not guilty by reason of insanity. For
instance, the Colorado statutes provide "[ilf the verdict is that the
defendant was insane at the time the alleged offense was committed,
the court shall forthwith commit him to the state hospital at Pueblo,
or such other institution designated by law, there to be confined
and treated until his discharge or conditional release as hereafter
provided ...."S The termination of confinement involves a finding
by the superintendent of the institution, the Colorado Psychopathic
Hospital, and the committing court that the defendant is no longer
insane.9 Arguably, it is possible under these circumstances that the
confinement of a defendant pursuant to a finding of insanity could
exceed in duration his alternative incarceration in the penitentiary
pursuant to a verdict of guilty.
In addition to the punitive aspect of indefinite confinement,
the criminal defendant who is found not guilty by reason of insanity is also made liable through his estate for the costs of his
care and maintenance.1 ° In view of the rehabilitation ethic of our
society and our emerging concepts of societal responsibility for environmentally determined defects in the behavior patterns of members of society, the utilization of recovery statutes such as Colorado's
raises a significant issue of social policy. This issue can be phrased:
Should a person be indefinitely confined in a mental institution
6See generally H.

BARNES,

THE STORY OF PUNISHMENT:

A RECORD OF MAN'S
0. SINGTON, THE OFFENDERS:
THE CASE AGAINST LEGAL VENGEANCE (1957); G. ZILBOORG, THE PSYCHOLOGY
OF THE CRIMINAL ACT AND PUNISHMENT (1959). But cf. Goldstein & Katz, Abolish
INHUMANITY

TO MAN

(1930);

G.

PLAYFAIR &

the Insanity Defense-Why Not?, 72 YALE L.J. 853 (1963).
7 For a discussion of the freedom-determinism issue and its relationship to criminal
law and penology see S. GLUECK, LAW AND PSYCHIATRY: COLD WAR OR ENTENTE
CORDIALE? 5-40
8

ANN. § 39-8-4(2)
9

(1962).

COLO. REV. STAT. ANN. § 39-8-4(2) (a)

(Supp. 1965), amending COLO. REV. STAT.

(1963).

COLO. REV. STAT. ANN. §§ 39-8-4(3-7) (Supp. 1965), amending COLO. REV. STAT.
ANN. §§ 39-8-4(3-5) (1963).
10
COLO. REV. STAT. ANN. § 71-7-1(1) (Supp. 1965). See note 1 supra.
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and forced to pay for his care and maintenance even though he was
never formally convicted of a crime? Furthermore, the widespread
existence of recovery statutes such as Colorado's 1 and their importance to state fiscal structures 2 frame the issue in an even
broader context.
Thus, the constitutional issue before the Colorado Supreme
Court in this case had important policy implications regarding the
administration of state institutions, the administration of the criminal
justice system, and the protection of individual rights. That these
policy questions were not adequately considered by the court is
evidenced by its treatment (or nontreatment) of the equal protection argument, which was the basis of the probate court's decision.
II.

THE CONSTITUTIONAL ISSUE

The basic constitutional question involved in Burnell was
whether a person found not guilty of a specific crime by reason of
insanity is reasonably classified apart from those who have been
convicted of crimes for purposes of according the two groups une.g., ALA. CODE tit. 45, § 257 (1958); MD. ANN. CODE art. 59, § 5 (1957);
N.C. GEN. STAT. § 143-121 (1963); R.I. GEN. LAWS ANN. § 26-3-17 (1956);

"See,

TENN. CODE ANN.

§ 33-706 (1955);

VA. CODE ANN.

§ 37.1-105

(1950).

Some

statutes provide for payment by the ward and his estate only. DEL. CODE ANN. tit.
16, § 5127(a) (1953) and § 5154 (Supp. 1966). Some statutes provide explicitly
that the expenses of convicts and criminally insane shall be borne by the state.
N.J. REV. STAT. § 30:4-78 (Supp. 1964). In some states a general liability provision
of the statutes provides for recovery from mental patients in general, while a separate
provision provides for payment by the state or county for those who are criminally
committed. Compare N.Y. MENTAL HYGIENE LAW § 24(2) with § 79 (McKinney
1951). In California a conflict between statutory provisions (CAL. WELF. & INST'NS
CODE § 6650 and § 6650.5 (West 1966)) was litigated and resolved in People v.
Brock, supra. That case held that a person adjudicated not guilty by reason of insanity
at the time of the commission of the offense falls within the applicability of § 6650.5
which relieves him, his estate, and his relatives from liability for his care and maintenance.
12 The total amount collected from patients at the Colorado State Hospital during fiscal
year 1966-67 was $2,768,000. For fiscal year 1967-68, the total was $2,600,000. The
estimated revenue for fiscal year 1968-69 is $2,846,700. There are presently fewer
than 2,000 patients in the Colorado State Hospital, and the average monthly collection
per patient is approximately $130. Throughout the United States, state collections
range from 8 to 12 percent of the total cost of care and maintenance. Interview with
Matt McBride, Research Assistant, Colorado Dep't of Institutions, in Denver, Colorado, February 17, 1969. See generally STATE REIMBURSEMENT PROCEDURES FOR THE
MENTALLY ILL AND THE MENTALLY RETARDED, KANSAS LEGISLATIVE COUNCIL PUB.

No. 261 (1967).
The maximum charge for patients in Colorado varies. As of July 1, 1966,
Burnell's estate was being charged at the rate of $390 per month. Brief in Support of
Motion to Deny Claim of Colorado State Hospital, In re Estate of Burnell, No.
P-31270 (P. Ct. Denver, Dec. 22, 1966), at 2. This rate of payment is slightly above
the median of all states. National Ass'n of Mental Health Directors, State Reimbursement Procedures for the Mentally Ill, as of March, 1967, Study No. 90 (March
6, 1968).
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equal treatment under the law- recovering the costs of care and
maintenance from one group and not recovering from the other.
The question might also be approached by asking whether or not the
criminally insane are reasonably included in the same class as the
civilly insane,13 since it would appear that the latter group may
be classified apart from the criminally convicted for purposes of
charging them for their care and maintenance.
An applicable classification test was set forth in earlier Colorado Supreme Court decisions in which it was said: "Equal Protection in its guaranty of like treatment to all similarly situated
permits classification which is reasonable and not arbitrary and
which is based upon substantial differences having a reasonable
relation to the objects or persons dealt with and to the public purpose sought to be achieved by the legislation involved."1 4 To apply
such a test to the present case, it must be determined whether the
criminally insane are similarly situated with those who are convicted
of crimes and whether their classification apart from the criminally
convicted is based upon substantial differences which have a reasonable relation to the persons dealt with and the public purpose sought
to be achieved by the legislation.
On the one hand, it can be argued that one who is adjudged
criminally insane is not similarly situated with one who has been
convicted of a crime. Arlester L. Burnell was never convicted of nor even tried for - a crime. He was institutionalized for a different
purpose than a convict would have been and, under the law,' 5
would be released upon different conditions. He is receiving rehabilitation rather than punishment and ought, by this reasoning,
to be held liable for the costs of the benefits conferred. These distinctions are rationally related to legitimate state purposes - for
the criminal, to protect the community from and to punish the offender; for the criminally insane, to provide him with services by
which he may regain his status as a productive member of society.
Furthermore, it can be argued that the criminally insane actually
13 The Colorado Supreme Court said, in dictum, that the classification of criminally
insane persons with civilly insane persons was reasonable: "The legislative classification grouped the criminally insane with all other persons who are adjudicated
mentally ill or mentally deficient. . . We see nothing unreasonable or unequal in
this classification." State v. Estate of Burnell, 439 P.2d 38, 40 (Colo. 1968).
14Champlin Refining Co. v. Cruse, 115 Colo. 329, 333, 173 P.2d 213, 215 (1946),
quoting from 12 Am. JuR. Constitutional Law § 469, at 131 (1938). See also
McCarty v. Goldstein, 151 Colo. 154, 158, 376 P.2d 691, 693 (1962), quoting from
Champlin Refining Co. v. Cruse, supra.
15 See notes 8, 9 supra and accompanying text.
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belong to the same class as the civilly insane, the only real difference
between the groups being in the method of commitment.' 6
On the other hand, it can be argued that there are substantial
similarities between the criminally insane and the criminally convicted which overshadow the minor differences between the two
groups. Both groups are confined for the protection of the populace
against a possible repetition of an unfortunate prior act. The confinement of both groups have similar punitive aspects, and, under
modern theories of penology, both groups receive some form of
rehabilitation therapy. Thus the probate court was
unable to indulge in the niceties which would distinguish between
persons sent to the penitentiary upon conviction of a crime and
those charged with a crime, but whose trial thereon for the substantive offense is barred by the finding of insanity. One superficial distinction, that the criminally insane are not usually confined
in the state penitentiary with ordinary prisoners, is due to a lack of
proper facilities for treating their mental illnesses. The state does
have the power, however, to imprison
the criminally insane in the
17
penitentiary if it chooses to do so.

It is not the purpose of this Comment to resolve this classification issue. It is the purpose rather to frame the issue in its broad
context and to suggest that the issue, so framed, was not adequately
resolved by the Colorado Supreme Court.
III. THE DECISION

The Colorado Supreme Court did not base its reversal upon
a resolution of the equal protection question as originally framed
in the probate court decision. Rather, it quoted the Colorado statute
allowing the state to recover from convicts by deducting from their
earnings' 8 and adopted the reasoning of counsel for the appellant
hospital that: "The real question before the Court is whether there
are sufficient distinctions between recovery of the cost for the
care and maintenance for each group in a different manner."' 9 The
16 In a civil commitment action, the process is initiated by a "reputable person" other
than the alleged incompetent. CoLo. Rav. STAT. ANN. § 71-1-5(1) and § 71-1-6
(Supp. 1965). Upon a finding by a court-appointed medical commission that the
respondent is mentally ill or mentally deficient, the court shall order his commitment.
Id. § 71-1-11.
In a criminal proceeding the process is initiated by a plea of "not guilty by
reason of insanity at the time of the alleged commission of the crime" by the accused
himself. Id. § 39-8-1(1). Upon the making of such a plea, a jury is impaneled to
decide the insanity issue. Id. § 39-8.1 (3).
But see 12 U.C.L.A.L. REv. 605, 612 (1965) for a discussion of the "intrinsic
differences that can exist between a civil and criminal commitment."
17In re Estate of Burnell, No. P-31270 (P. Ct. Denver, Dec. 22, 1966), at 3.
18
COLO.REV. STAT. ANN. § 105-4-17 (1963).
19Brief of Plaintiffs in Error in Support of Application for Supersedeas at 7, State v.
Estate of Burnell, 439 P.2d 38 (Colo. 1968).
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court then quoted from a previous decision to the effect that:
- 'Courts will not interfere with the legislative classification unless
it appears that there is "no fair reason for the law [statute] that
would not equally require its extension to the accepted class." * *' "20
The court went on to hold that: "In making the distinction between
the method of recovering the costs of confining and maintaining
convicted criminals and of caring for and treating the criminally
insane . . . such difference is not unreasonable.''21
Although the reasoning of the court in the Burnell decision
is vague and unnecessarily complex, the logic of the decision appears
to have been as follows:
(1) The original question put to the court was, can the criminally insane be reasonably classified apart from the criminally
convicted for purposes of according them unequal treatment under
the law - unequal treatment being recovering costs from one group,
while not recovering from the other?
(2) The court's answer was that the state can recover from
the criminally convicted, only in a different manner. It assumes that
the two groups are thus accorded substantially equal treatment
under the law.
(3) Insofar as the manner of recovery differs, the distinctions
between the groups (the type and amount of costs expended for
them) justify the slightly different treatment under the law.
(4) Since the legal classification is thus reasonable, there is
no fair reason to prevent application of the insane recovery law
to the accepted- i.e., criminally insane - class.
Thus it would appear that by modifying the issue and basing
its decision upon the assumption that the criminally insane are accorded substantially equal treatment under the law, the court has
left the original classification question presented by this case substantially unresolved.
IV.

CRITIQUE OF THE DECISION

The decision which the court did make might be considered
questionable on the following grounds:
(1) Counsel for the estate, in a petition for rehearing, alleged
that no convict has in fact ever been billed for the cost of his maintenance at the penitentiary,2 2 and that actual discrimination in the
State v. Estate of Burnell, 439 P.2d 38, 39-40 (Colo. 1968), quoting from Driverless
Car Co. v. Armstrong, 91 Colo. 334, 338, 14 P.2d 1098, 1100 (1932) (emphasis
added). The significance of the word "accepted" is discussed at page 796 infra.
21 State v. Estate of Burnell, 439 P.2d 38, 40 (Colo. 1968).
22 Petition of Defendant in Error for Rehearing at 1, State v. Estate of Burnell, 439
P.2d 38 (Colo. 1968).
20

DENVER LAW JOURNAL

VOL. 45

method of administering a law is as potent a denial of equal protection as discrimination in the statute itself.2" This effectively challenges one of the key factual assumptions in the court's decision
-- that the state recovers from both groups.
24
(2) In quoting from Driverless Car Co. v. Armstrong, the
court misconstrued the term "excepted class" to mean "accepted
class." That this metamorphosis was not a printer's error is evidenced by the fact that the word also appears as "accepted" in the
typed copy of the court's opinion contained in the original record.
It is further evidenced by the way the court appears to use the
rule in its decision. 5
(3) Even if the language had been correctly quoted, its applicability to the facts of the case is questionable. Tracing the
quoted language back to Watson v. Maryland,26 it can be seen that
the original meaning of the language referred to statutes which
contained questionable exceptions. The statute in question in Watson
was to the effect that: "All persons, except physicians who were
practicing medicine . . .shall make a written application for license

to the president of either board of medical examiners .... 27 The
headnote to this case phrased the holding as "nor will exceptions of
specified classes render the law unconstitutional unless there is no
fair reason for the law that would not equally require its extension
to the excepted class."2 It can be seen that the meaning of the rule
when placed in its original context does not appear to bear a
meaningful relationship to the way in which it has been subsequently
used.
In view of the complicated ambiguity 9 and the evasion of
v. Illinois, 351 U.S. 12 (1956); Lane v. Wilson, 307 U.S. 268 (1939). See
16 AM. JUR. 2d Constitutional Law § 540 (1968).
2491 Colo. 334, 338, 14 P.2d 1098, 1100 (1932).
2Griffin

25 See analysis of the decision at page 795 supra.
26218 U.S. 173 (1910).
2 Id. at 174 (emphasis added).
28
1d. at 173.
2 This ambiguity is comparable to but not excused by the vagueness and ambiguity
which characterizes this area of the law in general. The following distinctions have
been at one time or another recognized by the courts and/or legislatures: (1) Whether
or not the insane person was civilly insane or criminally insane, State v. Estate of
Burnell, 439 P.2d 38 '(Colo.), cert. denied, 89 S.Ct. 46 (1968); (2) Whether or
not, within the class of criminally insane, the person was found not guilty by reason
of insanity or was unable to stand trial because of present insanity, People v. Brock,
57 Cal. 2d 644, 371 P.2d 296, 21 Cal. Rptr. 560 (1962) ; (3) Whether recovery was
sought from the estate of the insane person or from his relatives, Department of
Mental Hygiene v. Kirchner, 60 Cal. 2d 716, 388 P.2d 720, 36 Cal. Rptr. 488 (1964),
vacated and remanded, 380 U.S. 194, decision on remand, 62 Cal. 2d 586, 400 P.2d
321, 43 Cal. Rptr. 329 (1965); (4) Whether the issue was the validity of legislative
classification of criminally and civilly insane together or separately, or legislative
classification of the criminally insane and criminally convicted together or separately,
409, 109
compare State v. Estate of Burnell, supra, with Kough v. Hoehler, 413 Ill.
N.E.2d 177 (1952), and see note 5 supra; and (5) Whether or not the statute
involved was challenged on the basis of an equal protection classification argument,

COMMENT

1968

the original constitutional issue put to the court, it is difficult to
make any definite statement about the practical effect of the
Burnell decision on Colorado law or subsequent decisions in other
jurisdictions. Perhaps a lower Colorado court or an appellate court
in another jurisdiction could legitimately avoid the apparent holding
of Burnell on the basis of reasoning such as that outlined above.
Even the dictum which the court expressed rests upon a logically
unsound basis: "Additionally, we believe the probate court erred in
classifying the criminally insane with those found guilty of crimes
and incarcerated in the state penitentiary. This classification cannot
be found in any legislative enactment. ' 30 The court is interpreting
the probate court's classification of criminally insane with criminally
convicted as inconsistent with the legislative classification. However,
the probate court made no such ruling, but, to the contrary, found
that the legislative classification was invalid as violative of the equal
protection clause.
The important issues inherent in the case being left thus unresolved by the Burnell decision, it is to be hoped that a subsequent
consideration of these issues will provide the law in this area with
a legally and logically sound precedent which recognizes the emerging issues of social policy concerning the penology of criminally
insane persons.
Darryl Kaneko
Karen Metzger
WAR

-

TIME

RESOLUTION 1

OF WAR -

EFFECT OF THE

ON THE DETERMINATION

GULF

OF TONKIN

OF A TIME OF WAR IN

United States v. Anderson, 17
U.S.C.M.A. 588, 38 C.M.R. 386 (1968); Freed v. Baldi, 443 P.2d
716 (Colo. 1968).
MILITARY AND CIVILIAN COURTS. -

In Anderson, the accused absented himself without authority
from his unit in Fort Polk, Louisiana, on November 3, 1964. On
February 10, 1967, he surrendered to civilian authorities and was
see note 4 supra and accompanying text. However, it is apparent that no court dealing
with one or more of these distinctions has recognized all of the distinctions, even
when they may have been relevant. Thus, all of the cases above cited are distinguishable on their facts, and no principle or principles of law articulated by these courts
adequately synthesize the varying fact situations into a logical structure.
30 State v. Estate of Burnell, 439 P.2d 38, 40 (Colo. 1968).
1Joint Resolution to Promote the Maintenance of International Peace and Security in
Southeast Asia, Pub. L. No. 88-408, 78 Stat. 384 (1964). The resolution was subsequently criticized by members of the Senate as not accurately reflecting the intent
of the Congress. Hearings on S.R. 151 Before the Senate Comm. on Foreign Relations
on United States Commitments to Foreign Powers, 90th Cong., 1st Sess. 118, 132
(1967).
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returned to military control. He was charged with desertion' and
was convicted by a general court-martial for that offense. On review, the conviction for desertion was reversed, but a finding of
guilty for the lesser offense of unauthorized absences was affirmed.
The Board of Review considered the effect of the Gulf of Tonkin
Resolution in establishing a "time of war" for purposes of tolling
the two-year statute of limitations 4 and determined that the offense
could be tried and punished at any time without limitation. On
appeal to the United States Court of Military Appeals, held,
affirmed. "When a state of hostilities is expressly recognized by
both Congress and the President, it is incumbent upon the
judiciary to accept the consequences that attach to such recognition." 5 The court was divided on the significance of the Gulf of
Tonkin Resolution, passed by Congress on August 10, 1964, in
determining the beginning of "time of war" for military justice.
In Freed, a patrolman who had taken a civil service examination for promotion to sergeant in the Denver Police Department
was awarded a ten point veteran's preference provided by the
Colorado constitution for candidates who have served in the
armed forces of the United States in time of war and who have
been honorably discharged. 6 The constitution enumerated certain
wars for which this preference is to be given, including "the
period of any war in which the United States may hereafter engage." 7 Patrolman Freed served in the armed forces from June
13, 1952, until June 12, 1956. Without the veteran's preference
Freed would have placed 56th on the eligibility list; with the
points he was ranked third. Patrolmen displaced by Freed's repositioning because of the veteran's preference brought actions
alleging that Freed was awarded the preference points illegally.
The trial court did not rule on the effect of the Korean conflict,
but found that World War II ended for purposes of the constitution on April 28, 1952, almost two months before Freed entered
the service. Thus, the trial court found that Freed was wrongfully awarded ten veteran's preference points. On appeal to the
2

Uniform Code of Military Justice, 10 U.S.C. § 885 '(1964) [hereinafter cited as

U.C.M.J.].

§ 886 (1964).
U.C.M.J., 10 U.S.C. § 843(a) (1964) provides, inter alia, that "[a] person charged
with desertion or absence without leave in time of war . . . may be tried and punished at any time without limitation." In times of peace, the statute of limitations
period for desertion is 3 years and for unauthorized absence, 2 years. Id. §§

3U.C.M.J., 10 U.S.C.
4

843 (b), (c).
5 United States v. Anderson, 17 U.S.C.M.A. 588, 590, 38 C.M.R. 386, 388 (1968).
6 COLO. CONST. art. XII, § 14.

7Id.
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Supreme Court of Colorado, held, affirmed in part.8 Although
the court recognized the presence of United States forces in Korea
during the period between June 27, 1950, and January 31, 1955,
it determined "that the reference 'in times of war' and 'the period
of any war in which the United States may hereafter engage'
refers to war officially declared by Congress.'' Service in Korea,
therefore, was not in "time of war" for purposes of the Colorado
veteran's preference.
The two subject cases of this Comment demonstrate the wide
divergence among the courts in determining when a "time of
war" exists. From the strictest interpretation requiring an official
declaration of war to the most pragmatic determination requiring
only a recognition by Congress and the President that hostilities
exist, the responses of the courts are being challenged by a fundamental change in the style of military conflict - the demise of
formally declared wars in the traditional sense. As cases arise
involving the fighting in Vietnam, the courts will have to consider the effect of the Gulf of Tonkin Resolution, which may be
sufficiently analogous to a declaration of war so as to nullify
the previously convenient device of finding all military conflicts
not formalized by Congress to be something less than wars.
I. MILITARY JURISDICTIONS
In the military courts, a formal declaration of war has never
been a sine qua non to finding a "time of war" for purposes of
military justice. Since it has become the fashion to commence wars
with sudden attacks mounted without warning, the military court
usually bases its determination that a "time of war" exists on
the occurrence of hostilities outside of the country, involving the
use of military forces of the United States.1 ° This allows ample
opportunity for offenses to occur between the beginning of hostilities and the subsequent Constitutional formality of a declaration
of war by Congress, if in fact any such formal action is ever taken.
Therefore, the military courts rely heavily on nonformal criteria
in identifying the beginning and ending of hostilities for purposes
of military justice." Equally important, the consideration given
8

Freed v. Baldi, 443 P.2d 716 (Colo. 1968), appeal dismissed, 89 S.Ct. 553 (1969).
The trial court was affirmed in its decision that the veteran's preference points were
wrongfully awarded, but the case was remanded so that the trial court could order
that the promotion to sergeant be rescinded as well.
9
Id. at 719.
10 See, e.g., United States v. Shell, 7 U.S.C.M.A. 646, 23 C.M.R. 110 (1957); United
States v. Ayres, 4 U.S.C.M.A. 220, 15 C.M.R. 220 (1954) ; United States v. Bancroft,
3 U.S.C.M.A. 3, 11 C.M.R. 3 (1953) ; United States v. Gann, 3 U.S.C.M.A. 12,
11 C.M.R. 12 (1953); United States v. Anderson, C.M. 347025, 1 C.M.R. 345
(1951).
i1See text accompanying note 18 infra.
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the acts of the political departments goes solely to the occurrence
of such acts rather than to their validity or constitutionality.
The determination of "time of war" in military law' 2 affects
the jurisdiction of courts-martial,' 3 the availability of defenses,' 4
the tolling of the statute of limitations,'" and the severity of
punishment' 6 for certain offenses prohibited by the Uniform Code
of Military Justice. Because of the abrupt changes in the scope and
severity of military prosecutions for certain offenses during wartime, the military court is usually the first to have to consider the
existence of a "time of war."
In United States v. Bancroft,1" the leading case identifying
the criteria military courts will look to in determining the beginning
and ending of a "time of war," the court relied upon
the very nature of the present conflict; the manner in which it is
carried on; the movement to, and the presence of large numbers
of American men and women on, the battlefields of Korea; the
casualties involved; the sacrifices required; the drafting of recruits
to maintain the large number of persons in the military services;
the national emergency legislation enacted and being enacted; the
executive orders promulgated; and the tremendous sums being
expended ....
18

The court expressly rejected the need to consider a formal declaration of war as a condition precedent to a "time of war," and
declared that "for our purposes, it matters not whether the authorization for the military activities in Korea springs from Congressional declarations, United Nations agreements or orders by the
Chief Executive.'"" In short, the court considers its role to consist

solely of determining whether the conditions involved constitute
12 For an excellent article considering the existence of a "time of war" in Vietnam for

purposes of military justice, but written before the United States Court of Military
Appeals considered the question, see Stevens, Time of War and Vietnam, 8 Am FORCE
J.A.G.L. REv., May-June 1966, at 23.
3
' U.C.M.J., 10 U.S.C. § 802(10) (1964). In establishing persons subject to the
U.C.M.J., this article includes "in time of war ... persons accompanying or serving
with the armies of the United States in the field."
14U.C.M.J., 10 U.S.C. § 843 (1964).
15U.C.M.J., 10 U.S.C. § 843(a) (1964). For a discussion of the effect of "time of
war" on the tolling of the statute of limitations see the comment on Anderson in 82
HARv. L. REv. 483 (1968).
6
1 U.C.M.J., 10 U.S.C. § 885(c) (1964) provides that "any person found guilty of
desertion . . . shall be punished, if the offense is committed in time of war, by death
or such other punishment as a court-martial may direct," and § 913, prohibiting
misbehavior of a sentinel, provides that the offense shall be punished "if the
offense is committed in time of war, by death or such other punishment as a courtmartial may direct .... " Section 856 provides that the maximum punishment shall
be set by the President. As yet, the President has not raised the maximum limitation
for the capital offenses to death for purposes of military justice during present
hostilities in Vietnam. See also 82 HARv. L. REv. 483 (1968).
1"3 U.S.C.M.A. 3, 11 C.M.R. 3 (1953).
18ld. at 5.
19 Id.
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a "time of war" within the meaning of the terms as used in the
Uniform Code of Military Justice.
In Anderson, the issue of "time of war" revolved about the
Gulf of Tonkin Resolution. Speaking for the court, Chief Judge
Quinn found that "[t]he language of the resolution clearly indicates that Congress also recognized and declared, as a legislative
decision, that the Gulf of Tonkin attack precipitated a state of
armed conflict between the United States and North Vietnam."2 °
Furthermore, "When a state of hostilities is expressly recognized
by both Congress and the President, it is incumbent upon the
judiciary to accept the consequences that attach to such recognition. ' 21 Of the two judges concurring in the result, one did not
"agree that the Gulf of Tonkin Resolution amounts to or constitutes a declaration of war,' '22 and the other found that "it
is unnecessary to consider the resolution or to characterize it
either as a declaration of war . . . or as evidence of the existence
of conflict ....
23

The strongest characterization of the Resolution is still a long
way from those words of art which call into effect all of the
international implications of a declaration of war. The question
still remains- what degree of congressional recognition of a war
is required to "make it incumbent upon the judiciary to accept
the consequences"24 and to determine that a "time of war" exists?
The answer depends on the case before the court. In Anderson,
the court was concerned with how much military involvement was
required to bring into effect the additional sanctions and provisions the Congress included in the Uniform Code of Military
Justice for "time of war.' '25 Surely the Congress adequately recognized the state of hostilities when it appropriated funds,2 6 or
provided the participants in the fighting with additional veteran's
benefits, 27

or passed any of the many other acts specifically

recognizing the fighting in Vietnam. 28 And there can be no doubt
that the President recognized the hostilities when he proclaimed a day
of observance and prayer for the defense of South Vietnam, 29 pro20 17

U.S.C.M.A. at 590, 38 C.M.R. at 388 (emphasis added).

21

Id.
22
Id. at 593, 38 C.M.R. at 391 (Kilday, J.).
23id. at
24 Id. at

594, 38 C.M.R. at 392 (Ferguson, J.).
590, 38 C.M.R. at 388.

25See notes 13-16 supra.
26 Pub. L. No. 89-374, 80 Stat. 79 (1966).
27
Pub. L. No. 90-77, 81 Stat. 178 (1967).
28 For court decisions finding congressional recognition of hostilities see Bas v. Tingy,
4 U.S. (4 Dall.) 37 (1800); Hamilton v. McClaughry, 136 F. 445 (C.C. Kan.
1905) ; United States v. Bancroft, 3 U.S.C.M.A. 3, 11 C.M.R. 3 (1953).
2 Presidential Proclamation No. 3686, 3 C.F.R. 145 (1965).
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claimed the area a combat zone for pay and decoration purposes, 30
and raised the maximum sentence for the misbehavior of a sentinel
when in an area where forces are eligible for combat pay."1
In short, there were ample facts available to allow a military
court to determine the existence of a "time of war" even without
the Gulf of Tonkin Resolution. The significance of Anderson is
that the court did rely upon the Resolution to the extent that the
judge writing the opinion of the court considered it equivalent to
a declaration of war. Because of this characterization of the
Resolution, civilian courts which formerly required an actual declaration of war for particular purposes may have to give more
credence to the argument that the Resolution is a sufficient condition precedent to a formally declared war.
II. CIVILIAN JURISDICTIONS

In the civilian courts there are two competing lines of authority
on the issue whether a "time of war" exists under the circumstances
of a particular case." The more conservative approach requires
that a formal declaration of war precede any recognition of a
"time of war" for judicial purposes.3 3 The empirical approach the one also adopted by the military courts - requires only that
the circumstances be recognizable as war-like activity, whether
34
declared or otherwise.
The courts requiring a formal declaration as a condition
precedent to a "time of war" do so primarily to favor the insured
in the construction of an ambiguous phrase in insurance liability
litigation. The courts requiring a mere existence of such conditions
as would constitute a "time of war" in the popular understanding
of the term do so primarily because they see no ambiguity in the
term as understood by both parties to the insurance contract.
30

Exec. Order No. 11,216, 3 C.F.R. 301 (1965); Exec. Order No. 11,231, 3 C.F.R. 325
(1965).
31 Exec. Order No. 11,317, 3 C.F.R. 170 (Supp. 1966).
32
See generally Annot., 168 A.L.R. 173 (1947); Annot., 36 A.L.R.2d 996 (1954).
33
Ex parte Givins, 262 F. 702 (N.D. Ga. 1920) ; Pyramid Life Ins. Co. v. Masch, 134
Colo. 70, 299 P.2d 117 (1956) ; Belay v. Pennsylvania Mut. Life Ins. Co., 373 Pa.
231, 95 A.2d 202 (1953), cert. denied, 346 U.S. 820 (1954) ; Mutual Life Ins. Co.
v. Davis, 79 Ga. App. 336, 53 S.E.2d 571 (1949) ; Rosenau v. Idaho Mut. Beneficial
Ass'n, 65 Idaho 408, 145 P.2d 227 (1944) ; West v. Palmetto State Life Ins. Co.,
202 S.C. 422, 25 S.E.2d 475 (1943).
34
New York Life Ins. Co. v. Bennion, 158 F.2d 260 (10th Cir.), cert. denied, 331
U.S. 811 (1946) ; Gagliormella v. Metropolitan Life Ins. Co., 122 F. Supp. 246
(D.C. Mass. 1954) ; Carius v. New York Life Ins. Co., 124 F. Supp. 388 (S.D. Ill.
1954) ; Stinsen v. New York Life Ins. Co., 167 F.2d 233 (D.C. Cir. 1948) ; Thomas
v. Metropolitan Life Ins. Co., 388 Pa. 499, 131 A.2d 600 (1957); Christensen v.
Sterling Ins. Co., 46 Wash. 2d 13, 284 P.2d 287 (1955); Gudewicz v. John Hancock Mut. Life Ins. Co., 331 Mass. 752, 133 N.E.2d 900 (1954); Langlas v. Iowa
Life Ins. Co., 245 Iowa 713, 63 N.W.2d 885 (1954) ; Western Reserve Life Ins. Co.
v. Meadows, 152 Tex. 557, 261 S.W.2d 554 (1953).

1968

COMMENT

In both approaches, the determination of a "time of war" is
basically a factual one, based on what the phrase was intended to
mean in a contract, a statute, or a constitutional amendment. One
approach requires the fact of a declaration of war, 5 and the other
requires only certain facts showing an existing hostile military
confrontation. 6 In neither approach is the validity or legality of
the political departments' actions concerning the hostilities ever
before the courts. There is doubt that any such question could be
considered by the courts without raising grave constitutional problems of jurisdiction. 7
The Freed decision was based upon the conservative approach.
The court saw the case as resting primarily on the interpretation
of the phrase "in times of war" in the Colorado constitution.3
Acknowledging that World War II was officially ended prior
to the beginning of Freed's service, the court directed its attention
to the following question: "Is a person who has served in the
armed forces subsequent to April 28, 1952, during the time of
the 'Korean conflict,' entitled to veteran's preference points under
39
the Colorado Constitution as having served in time of war?"
Answering that question in the negative, the court based its
reasoning on a two-step process. First, it determined that the people
of Colorado had intended the phrase "in times of war" to mean
only war "officially declared by Congress. ' 40 In so doing, the
court was fulfilling its responsibilities as final arbiter in interpreting the state constitution, and although its interpretation is
questionable, criticism of its holding is not the purpose here.
Second, the court relied on the case of Pyramid Life Insurance Co.
38 Cases cited note 33 supra.
36 Cases cited note 34 supra.
37 Courts have generally refused to decide the politically potent questions arising from
commitment of United States forces to undeclared military actions. See, e.g., Johnson
v. Eisentrager, 339 U.S. 763 (1950) ; Stinsen v. New York Life Ins. Co., 167 F.2d
233 (D.C. Cir. 1948) ; New York Life Ins. Co. v. Durham, 166 F.2d 874 (10th Cir.
1948) ; Citizens Protective League v. Clark, 155 F.2d 290 (D.C. Cir.), cort. denied,
329 U.S. 787 (1946) ; Weissman v. Metropolitan Life Ins. Co., 112 F. Supp. 420
(S.D. Cal. 1953); In re Lo Dolce, 106 F. Supp. 455 (W.D.N.Y. 1952). See the
opinions of Justices Stewart and Douglas, dissenting from a denial of certiorari, in
Mora v. McNamara, 389 U.S. 934, denying cert. to 373 F.2d 664 (D.C. Cir. 1967).
38 443 P.2d at 717.
38 Id.
40
1d. at 719. The court admitted that of the four periods of hostility mentioned in t&e
amendment, only three - the Spanish-American War, World War I, and World War
II- were wars formally declared by the United States. The fourth -the
Philippine
Insurrection -was
specifically included because otherwise it would not have been
encompassed within the general phrase "in times of war." The court followed with
the classic argument that had the people intended to include any period of hostility,
proper language to do so could have been used. The answer, of course, is equally
persuasive in that had the people intended to exclude any hostility not declared by
Congress, proper language to do that could have been used. Inclusion of the Philippine Insurrection seems to lend some weight to the argument that the people must
not have intended to restrict the provision to only declared wars. 443 P.2d at 719.
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v. Masch" in finding that the Korean conflict was never formalized by a declaration of war. The Freed court noted that "the
phrase 'in times of war' in the Constitution [Colorado] is identical
to that used in the insurance policy in Pyramid."4 2 On the strength
of this coincidence the court felt itself compelled to follow the
reasoning of Pyramid in deciding the Freed case; therefore, it could
only construe the language in the constitution as excluding the
Korean conflict since it had never been formally declared a war by
Congress.
The phrase "in times of war" was construed in Pyramid to
allow the beneficiary of an insurance contract to recover the full
value of the policy by finding that the Korean conflict was not a
"war" excluded by the policy language. 43 The dissenting opinion
in Freed points out the incongruity of considering a decision in
an insurance contract case as binding on the court when it is
interpreting the intent of the people of the state as expressed in
a constitutional amendment. Ambiguous language is customarily
construed against the company drawing the instrument in insurance
cases, but that certainly need not apply to the interpretation of
constitutional language.4 4
However much critics may object to this technique used by
the Freed court, the fact remains that the Korean conflict was
never sanctioned by congressional recognition in a formal sense.
That, though, brings us to the heart of the present inquiry.
Following a precedent representative of the most conservative
approach to the "time of war" problem, the Colorado court established in Freed that veteran's preference points could only be
awarded to veterans of wars "officially declared" by Congress. That
decision effectively excluded those who served in the armed forces
during the Korean conflict. In broader perspective, however, it
merely opens a Pandora's Box, because veterans returning from
Vietnam are able to refer the court's attention to a resolution passed
by both houses of Congress which resolved that "the Congress approves and supports the determination of the President, as Commander in Chief, to take all necessary measures to repel any armed
attack against the forces of the United States .

.

. to take all neces-

sary steps, including the use of armed force .... ""
Admittedly, this is not the same wording used to declare war
in the five wars during our history formalized by congressional
41134 Colo. 70, 299 P.2d 117 (1956).
42
Freed v. Baldi, 443 P.2d 716, 719 (Colo. 1968).
43 Pyramid Life Ins. Co. v. Masch, 134 Colo. 70, 73, 229 P.2d 117 (1956).
44 Freed v. Baldi, 443 P.2d 716, 720-21 (Colo. 1968) (Kelly, J. dissenting).
45 Joint Resolution to Promote the Maintenance of International Peace and Security in
Southeast Asia, Pub. L. No. 88-408, 78 Stat. 384 (1964).
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action, but it cannot be said to vary much from the substance of
past resolutions.4 6 The opinion of the court in Anderson characterized the Resolution as "a legislative decision, that the Gulf of
Tonkin attack precipitated a state of armed conflict between the
United States and North Vietnam.1 4 7 The objection by some members of the military court to characterizing the Resolution as a
declaration of war must be tempered by the realization that this
court could have reached the decision in Anderson even without

resort to the Resolution. The court found it to be the intent of
Congress to provide for certain measures in administering military
justice whenever the circumstances required.
The circumstances confronting the court in Freed were similar

to those confronting the Anderson court.
resolution to interpret by the Freed court.
How will the Gulf of Tonkin Resolution
preme Court's determination whether the

However, there was no
The issue, therefore, is:
affect the Colorado Sufighting in Vietnam is

what the constitution includes within the phrase "period of any war
46 War of 1812, 2 Stat. 755.
Be it enacted by . . . Congress assembled, That war . . . is . . . declared
to exist . . . and that the President . . . is hereby authorized to use the
whole land and naval force . . . to carry the same into effect ....

Mexican War of 1846, 9 Stat. 9.
Be it enacted by . . . Congress assembled, That for the purpose of enabling
the . . . United States to prosecute said war to a speedy ... termination, the
President . . . is . . . authorized to employ the militia, naval, and military

forces of the United States ....
Spanish-American War of 1898, 30 Stat. 364.
Be it enacted by . . . Congress assembled, First, That war . . . is . . . de-

clared to exist ...

between the United States of America and the Kingdom

of Spain . .. [and) the President . . . is directed . . . to use the entire land
and naval forces . . . to such extent as may be necessary ....

World War I against Germany, 40 Stat. 1 (1917).
Resolved by . . . Congress assembled, That the state of war between the
United States and the Imperial German Government ... is hereby formally
declared . . . [and]

the President is . . . authorized . . . to employ the

entire naval and military forces ....
World War II against Japan, 55 Stat. 795 (1941).
Resolved . . . the state of war . . . is hereby formally declared . . . [and]
the President is . . . authorized . . . to employ the entire naval and military
forces . ...

World War II against Germany, 55 Stat. 796 (1941) (same as Japan).
World War II against Italy, 55 Stat. 797 (1941) (same as Japan).
The Gulf of Tonkin Resolution, 78 Stat. 384 (1964) reads in substance:
Resolved by the Senate and House of Representatives of the United States
of America in Congress assembled, That the Congress approved and supports the determination of the President, as Commander in Chief, to take
all necessary measures to repel any armed attack against the forces of the
United States and to prevent further aggression.
Sec. 2 [T]he United States is, therefore, prepared, as the President
determines, to take all necessary steps, including the use of armed force, to
assist any member or protocol state of the Southeast Asia Collective Defense
Treaty requesting assistance in defense of its freedom.
47 United States v. Anderson, 17 U.S.C.M.A. 588, 590, 38 C.M.R. 386, 388 (1968).
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in which the United States may hereafter engage."' 48 The answer
can only be speculative, but the evasive tactics used in Freed may
not be so readily available to the court when the effect of the Gulf
of Tonkin Resolution is raised in a case requiring determination
whether the Vietnamese war was "officially declared" by Congress.
If the court were to determine that the Vietnamese war came within
the intent of the people of Colorado when adopting the constitutional amendment, those same people may wonder how they intended to include the Philippine Insurrection and the Vietnamese
war and failed to intend the "war" in Korea. But that problem of
interpretation is reserved for the court.
III.

MILITARY JURISDICTION OVER CIVILIANS

The Uniform Code of Military Justice purports to give courtsmartial jurisdiction over civilians accompanying military forces in
"time of war, ' 49 and caselaw supports this conclusion." Prior to
Vietnam, military prosecutions of civilians under such circumstances
were repeatedly upheld. However, in 1957, the Supreme Court held
that it was unconstitutional to court-martial servicemen's civilian
dependents for capital offenses committed during peacetime in
foreign areas. 5 In a series of cases in 1960, the Court went further.
holding that in both capital and noncapital cases, it was unconstitutional to court-martial either civilian employees or dependents
52
during peacetime conditions.
Although these decisions apply only to times of peace, they naturally raise the question of their possible effect on civilian offenses
in the war zone now that the Court of Military Appeals 'has determined a "time of war" exists in Vietnam. It appears for the present
that civilians accompanying the military in Vietnam are subject to
the jurisdiction of military courts.5 3 If a prosecution occurs, it is
not unlikely that habeas corpus would be initiated to test whether
the jurisdiction of the court-martial was validly grounded. That
would squarely present the civilian courts with the issue of the
48 COLO. CoNsT. art. XII, § 14 '(emphasis added).
49

U.C.M.J., 10 U.S.C. § 802(10) (1964).
OSee Ex parte Gerlach, 247 F. 616 (D.C.N.Y. 1918); Ex parte Falls, 251 F. 415
(D.C.N.J. 1918); Ex parte Mikel, 253 F. 817 (D.C.S.C. 1918), revd sub nom.,
Hines v. Mikel, 259 F. 28 (4th Cir.), cert. denied, 250 U.S. 645 (1919) ; Perlstein
v. United States, 151 F.2d 167 (3rd Cir. 1945), cert. granted, 327 U.S. 777, cert.
dismissed as moot, 328 U.S. 822 (1946); McCune v. Kilpatrick, 53 F. Supp. 80
(D.C. Va. 1943).
51
Reid v. Covert, 351 U.S. 487 (1956), rev'd on rehearing, 354 U.S. 1 (1957).
52
Kinsella v. United States ex rel. Singleton, 361 U.S. 234 (1960) ; Grisham v. Hagan,
361 U.S. 278 (1960); McElroy v. United States ex rel. Guagliardo, 361 U.S. 281
(1960).
53See generally Weiner, Courts Martial for Civilians Accompanying the Armed Forces
in Vietnam, 54 A.B.A.J. 24 (1968).
6
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existence of a "time of war" in Vietnam. From the general thrust
of the past decisions, it appears that the civilian court would reach
the same conclusion as Anderson. If that occurs, it is likely that
the Supreme Court would sustain, as a valid exercise of the war
powers by Congress, the extension of military jurisdiction to civilians
accompanying the military in "time of war." From the inception
of the Union, most hostile military action has been undertaken in
undeclared wars.5 4 It is unlikely that the Supreme Court would
find the intent of Congress to be that a formal declaration of war
must precede the operation of the "time of war" provisions in the
Uniform Code of Military Justice, even as it pertains to civilians
in a war zone.
CONCLUSION

A judicial determination that a "time of war" exists is of unusually limited currency. Such a determination means only that the
particular activity at issue is substantially what was intended when
the phrase "time of war" was used in the particular contract, legislation, or amendment before the court. At any given time, a
military situation may be a "time of war" for some purposes and
not for others. The determination of a "time of war" is no more
than an incidental step in reaching a decision on the main issue.
Whatever questions may be entertained in the abstract concerning
the war powers of Congress, the morality of a particular war, or
the legality of military force, the answers are not to be found in a
judicial determination whether or not a "time of war" exists.
The Freed court decided that the people of Colorado intended
to allow veteran's preference points only to those who served in
wars formally declared by Congress, even though the constitutional
language is susceptible to a construction much less limited in scope.
The Anderson court raises the possibility that the Gulf of Tonkin
Resolution may be as close to a formal declaration of war as will
ever again be seen in a world tempered by 20 years of cold
war and hot wars with limited objectives. The conflict between
the judicial viewpoints raises a dilemma which will only be resolved
when courts confront the Gulf of Tonkin Resolution on the way
to deciding whether a "time of war" ever existed in Vietnam.
Robert Edd Lee

54 See enumerated declarations of war note 46 supra. All other military actions have

therefore been undeclared conflicts.
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LAW AND THE SOCIAL ROLE OF SCIENCE
EDITED BY HARRY W.

JONES

New York: The Rockefeller University Press, 1966. Pp. 243. $6.00
The continuing advance of scientific understanding has led to
the creation of powerful tools for the exploitation of natural forces
and the control of human environment. If these tools are used wisely
and humanely, the human condition can be enriched, materially and
spiritually, to an extent never envisioned by the most utopian of past
social philosophers. . . . The instruments of scientific technology
have no will of their own, no inborn inclination either to good or
evil. They are servants of man, and everything depends on the use
man makes of them.'

The individual of our generation is a fortunate member of an
enlightened society. His counterpart of 50 or 100 years ago knew
few of the comforts which our age of scientific discovery and technological advances has wrought. As science and technology develop
more sophisticated means for the control of human environment,
the individual seems to be that much further removed from a true
understanding of the techniques which make him master of his environment. The average individual is relegated to a status of recipient
rather than participant in the technological revolution of the 20th
century.
In the past, the law has generally kept pace with science and
technology, serving as the guardian of the interests of both scientist
and layman in controversies arising from their re!ationship. But the
law, with its well-known reliance on the past, is sometimes painfully
slow to adapt to the more rapidly changing needs of society. One
wonders today whether the rapid pace of scientific and technological
advancement will leave the law far behind, and in so doing, leave
both the scientist and the individual without effective service from
their traditional arbiter of disputes.
For law to provide society with clear controls over science and
technology, certain policy considerations concerning the implications
of technological development for mankind must be reexamined and
clearly delineated. The individual must not let the "technocrats" take
over simply because they have more expertise. Instead, he must be
1 Jones, Introduction to LAW AND THE SOCIAL ROLE OF SCIENCE 1-2 (H. Jones ed.

1966). Subsequent footnote references are to the separately authored persons contained

in the reviewed book.
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made aware of the implications of scientific advancement; he must
meet his potential adversary face-to-face, and know him well. In this
way the individual can help frame the ultimate policy interests and
expectations of society.
If these social interests and expectations are in fact justified,
they can eventually expect to be reflected in the law. Thus the law
is a vital force in the evaluation of the social role oi science.
On April 8th and 9th, 1965, a conference at The Rockefeller
University, under the auspices of the University and the Walter E.
Meyer Research Institute of Law, considered some issues concerning
the impact of science on law and of law on the social role of science.
The reports presented at this conference form the nucleus of the
book under review.
Of the book's three main sections, Part III is an exhaustive
bibliography of Literature of the Law - Science Confrontation,
prepared by Morris L. Cohen and Betty F. Warner, which by itself
renders the book invaluable as a reference tool.
The five reports in Part I discuss certain policy areas at which
the interests of the lawyer and the scientist meet, with the emphasis
on natural sciences. As outlined by Professor Cavers in his introductory report, these include: (1) Points at which the law, in its
traditional adjudicatory function, must draw on scientific knowledge
to reach decisions; (2) Points at which scientific developments
compel reexamination of the adequacy of established legal doctrines; (3) Points at which scientific developments have created new
hazards of state intervention and new points of confrontation; (4)
Points at which government, acting through the legal mechanisms
of appropriation, executive order, and contract, must choose scientific
objectives, ration scarce research resources, and seek to maximize
the contributions bf the scientific community; (5) Points at which
scientific developments stimulate new contacts with our neighbors on
this planet, creating the need for new legal relationships.2
In the adjudicatory arena, where the traditional emphasis of
the law is analogous to an evidentiary weight-lifting contest, the
expert witness assumes a dominant role somewhat incongruous with
the scientist's search for truth. As Professor Cavers points out:
This adversary system casts the expert witness in a partisan role.
Counsel tries to extract a slanted picture from the witness, and, on
cross-examination, opposing counsel seeks to slant the picture the
other way. To the man trained to objectivity, this is a perversion of
a quest for truth and justice. 3

Adjudication certainly requires the tapping of scientific knowledge
in order to establish ultimate facts. The issue is not so much whether
2

Cavers, Law and Science: Some Points of Confrontation, at 6.

3Id.
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such knowledge should be drawn upon, but rather how it should be
employed. Developments in technology have added to the probative
value of mechanical devices and tests utilized in the courtroom.
Today, the results of blood-alcohol tests often create a presumption
of drunkenness, and blood tests are increasingly being introduced
as evidence in paternity suits. The question of the use of the lie
detector and truth serum in trials has received much discussion as
these technological developments have become more reliable. The
issue at the heart of this point of law-science confrontation seems
to be whether the purpose of the adjudicatory function is to establish
or approach ultimate truth, or whether its purpose is to provide
a forum for the litigious man to air his dispute according to a set of
adversary rules. Perhaps the solution to this problem involves a
reexamination of our established legal doctrines, which leads us to
the second point of confrontation between law and science.
The need for a reevaluation of legal doctrines should not, however, be limited to areas of adjective law in the adjudicatory contest.
Substantive doctrines as well are in need of scrutiny. For example,
technology has created miniaturized electronic monitoring devices
which would enable the curious to probe into the innermost recesses
of an individual's privacy. Human emotions, memory, and basic
drives which heretofore were the subjects of philosophical conjecture
are now capable of scientific examination and experimentation.
These technological developments pose critical issues with respect
to the right of privacy. Traditionally, the law has provided sporadic
protection to individual privacy by drawing on established doctrines
contained in the fifth amendment, the law of trespass, and even a
law review article by Brandeis and Warren concerning the individual's right to be left alone. 4 The development of a workable law
of privacy has been piecemeal at best, and it is doubtful that it is
adequate to encompass the threat posed by recent technological
achievements.
Just as past developments in science and technology have required
a reevaluation of existing legal doctrines, so also have they created
new hazards necessitating the establishment of new legal safeguards
by virtue of state intervention. Technological advances toward the
peaceful use of nuclear energy have posed collateral dangers concerning the location and mode of operation of nuclear reactors in
populous areas. The development of new drugs such as LSD has
forced the state to intervene for the protection of the public. The
issue raised is, At what point does the drug's danger so exceed its
value that its use should be controlled or forbidden? It is in the
determination of this question that law and science come to a point
4 Brandeis & Warren, The Right to Privacy, 4 HIARv. L. REV. 193 (1890).
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of confrontation, the inquiry being whether its resolution is properly
a matter for law or medicine. Accommodation on the part of both
the lawyer and the scientist is required in the delineation of their
respective roles concerning matters of policy. John Palfrey's report
on "Colleagueship in Law and Science" illustrates this accommodation:
[M]ore and more lawyers and scientists are encountering the problems of each other's discipline while engaged in their own particular pursuits. At the point of intersection, colleagueship is ready to
develop. The early encounters may be abrasive. In fact, both sides
may take offense in the first instance. But, in time, both sides will
discover that they have a larger pursuit in common. 5
Government support and control of scientific research has
assumed gigantic proportions in the 20th century and could be
singled out as the major contributing factor toward the technological
revolution of our day. What form government participation should
take poses a major policy issue for the lawyer and legislator. Arthur
W. Murphy's report illustrates the areas of dissatisfaction with
federal grants in support of research in terms of (1) lack of uniformity in grant requirements, (2) ambiguity and verbosity of
manuals and instructions, (3) delays in making decisions, (4)
apparent shift away from small grants, (5) multiplicity and frequency of financial reports required and controls exerted, (6) excessively short grant periods, and (7) inadequacy of liaison between
agency and researcher.6
Since the grant represents such a sizeable outflow of money
from the federal treasury, perhaps some other form of governmental
support of research would be more desirable. Bernard Wolfman's
report suggests support by tax preferences as an alternative to direct
7
expenditure.
Part II of Law and the Social Role of Science is devoted to the
efforts of both the scientific and the legal community in moving
toward interdisciplinary understanding. Certainly, as John Palfrey
suggests in his report on "Colleagueship in Law and Science," accommodation on the part of both disciplines is a necessary step toward
the achievement of understanding. Yet, as the remaining reports
in Part II suggest, a catalyst is needed to bridge the law-science
gap in order to relate the functions of both to the society they serve.
The emphasis thus shifts to the behavioral sciences, and in so doing,
raises two new issues which must be faced in the quest for interdisciplinary understanding. First, is behavioral science methodologically
scientific in the same sense as are the natural sciences? Secondly,
5 Palfrey, Colleagueship in Law and Science, at 79.
6Murphy, Law and Research Supported by Government, at 19.
7 Wolfman, Federal Tax Policy and the Support of Science, at 26.
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given the assumption that the behavioral sciences can be effective
as catalysts toward mutual understanding between law and science,
how best can this interdisciplinary partnership be established?
Harry W. Jones, in his report on "Legal Inquiry and the Methods
of Science," addresses the first issue by negating at the outset the
notion that law itself is a science. He points out that "law exhibits
none of the essential attributes of a science. Legal propositions have
their origin not in empirical observation but in authoritative pronouncement by a court or legislature .. 8 Thus, law as a discipline
is in search of a science partner. If law can be characterized as a
normative system within the social structure, its logical scientific
counterpart would seem to be social science. Therefore, it must be
determined whether the social sciences are true sciences in order for
law to be benefitted by this new partnership. As Professor Jones
comments:
Serious consideration of the question, 'Can law be scientific?' thus
leads directly and inevitably to the question of whether the newer
sciences of society - sociology, social psychology, economics, political science, and the like - can ever achieve anything remotely comparable to the conceptual structure of verifiable postulates characteristic of present-day scientific knowledge. By and large, the contemporary social sciences are fully 'scientific' only in their aspiration
- and perhaps in the unintelligibility of much of their rhetoric to
the interested outsider - and vast methodological problems loom
ahead as these infant sciences move towards maturity. 9
Many of the behavioral sciences are now undergoing a critical
reappraisal of their approaches toward the study of human behavior.
There is room for the evaluation of present theories and methodologies as well as the development of new ones. With this realization,
the methodological framework employed by the behavioral scientist
may to a great extent be dictated by the nature of his research or his
own orientation toward his discipline. This orientation might be
toward problem solving in action research, descriptive of certain
aspects of social behavior, or toward the pure development of verifiable theory in order to make a science of his discipline. The problemsolving orientation concentrates its efforts upon the determination
of causes and solutions to such problems as drug addiction, slum
clearance, and juvenile delinquency. The descriptive orientation
requires a methodology by which the researcher describes certain
patterns of social behavior in an effort to predict similar behavior
under like circumstances.
The results of both methods of behavioral research can be
readily utilized by the law. Lawyers are inherently application8

Jones, Legal Inquiry and the Methods of Science, at 123-24.

9

Id.

at 127.
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oriented in their search for the resolution of present and potential
conflicts. Yet, unless such research can also furnish data input toward
the development or verification of a behavioral science theory, it
may become research in a vacuum for the social sciences as well as
for the law. Professor Jones comments on this danger for the lawbehavioral science partnership.
Undue concern with immediate applications creates additional danger
that evaluative preferences may color or distort the results of social
science inquiry. The great lesson I read in the history of science and
technology is that if basic scientific inquiry is imaginative, intellec-

tually autonomous, and free, the applications will take care of themselves in due time. The most important of all science's possible
analogies for law is that law, as a great social technology and control

system, has even more to gain, in a long-run view of things, from
the perfection of the social sciences as 'basic' sciences than from such
immediate applications of social science methods and insights as may
be helpful to law from time to time as the social disciplines move
towards scientific maturity.' 0

Behavioral science offers the most convincing case for partnership with law toward an understanding of the social role of science,
but where and how do we begin? Present plans which call for accommodation between the legal and scientific disciplines, whether natural
or behavioral, may not be adequate to encompass the social complexities wrought by the increasing sophistication of technological
advances. Legal education must bear a large part of the responsibility for the preparation of lawyers equipped to cope with the problems of tomorrow in a technological society. Interdisciplinary training
and research in law schools is essential, not only to bridge the gap
between law and social science, but also to equip tomorrow's lawyer
with the analytical tools he will need in order to gain a proper insight
into the social roles of science and technology. The law school of
today must be interdisciplinary in its education in order that the lawyer
of tomorrow may be pan-disciplinary in his perspective.
Timothy B. Walker*

101d. at 128-29.
* Assistant Professor of Law, University of the Pacific, McGeorge School of Law.

THE POLITICS AND DYNAMICS

OF HUMAN RIGHTS
BY MOSES MOSKOWITZ

New York: Oceana Publications,Inc., 1968. Pp. xii, 283. $7.50
The United Nations designated 1968 as the International
Year for Human Rights' to commemorate the 20th anniversary
of the adoption of the Universal Declaration of Human Rights.2
During this year, which, coincidentally, is the centennial of the
adoption of the fourteenth amendment to the United States Constitution, Ren6 Cassin, one of the principal authors of the Universal
Declaration of Human Rights and, since 1965, the President of the
European Court of Human Rights, was the recipient of the Nobel
Peace Prize.
In observance of the International Year, the United Nations
invited its member states, the specialized agencies, the regional
intergovernmental organizations, and concerned national and international organizations to intensify their efforts in the field of human
rights.8 In addition, it convened an International Conference on
Human Rights in Teheran, Iran, from April 22 to May 13, 1968,
" 'to promote further the principles contained in the Universal
Declaration of Human Rights, to develop and guarantee political,
civil, economic, social and cultural rights and to end all discrimination and denial of human rights and fundamental freedoms on
grounds of race, colour, sex, language or religion ....
". More
specifically, the Conference was called upon to review progress
made during the last two decades, to evaluate " 'the effectiveness
of the methods used by the United Nations,' " and to "'[f]ormulate and prepare a programme of further measures ....
While member states undertook numerous measures and activities in connection with the celebration of the International Year'
which encouraged a great deal of public discussion on human rights,
it is gratifying to note that scholarly concern and inquiry into this
",5

1Designated

by the General Assembly of the United Nations per G.A. Res. 1961, 18
U.N. GAOR, Supp. 15, at 43, U.N. Doc. A/5515 (1963).
2 G.A. Res. 217, U.N. Doc. A/810, at 71-77 (1948).
3 See 23 U.N. GAOR, Agenda Item No. 62, International Year for Human Rights:
Report of the Third Committee, U.N. Doc. A/7433, at 2-3 (1968).
4 Id. at 3.
5Id.
6 23 U.N. GAOR, Agenda Item No. 62, Measures and Activities Undertaken in Connexion with the International Year for Human Rights: Report of the Secretary-General,
U.N. Doc. A/7195 & Add., at 1-9 (1968).
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field has kept apace. A timely and welcome addition to the
growing volume of literature in the field of human rights is The
Politics and Dynamics of Human Rights by Moses Moskowitz.
Mr. Moskowitz is eminently qualified to comment on the
achievements and failings of the United Nations in promoting
the concept of human rights. As Secretary-General of the Consultative Council of Jewish Organizations since 1946 (the CCJO
is a nongovernmental organization in consultative status with the
Economic and Social Council of the United Nations and with
several of the specialized agencies), Mr. Moskowitz has been a
participant-observer in various activities- debates, informal discussions, and negotiations- and decisions at the United Nations
that eventually led to the adoption of the Universal Declaration of
Human Rights in 1948 and the international covenants on human
rights 18 years later.' On the 10th anniversary of the Universal
Declaration of Human Rights, he had already contributed a discerning study on the close relationship between human rights and
world order.9
Mr. Moskowitz indicates his approach to the subject in the
preface: "This book had its beginnings in the intellectual atmosphere which has prevailed in the CCJO and in its striving to
transcend the historical and juridical arena of discourse for a more
philosophic and universal expression of international concern with
human rights."' 1 Only through the universal acceptance of this
concern, the author believes, can we reorder national and international relations to ensure an enduring world order.
For only when the individual becomes a primary subject and
object of international law and relations and is vested with sub-

stantive and procedural rights immune from the power of the state
will the world arrive at the point of convergence of the interests
selected recent writing see THE INTERNATIONAL PROTECTION
(Luard ed. 1967) ; EIGHTEENTH REPORT OF THE COMMISSION TO

7 For

OF HUMAN RIGHTS
STUDY THE ORGAN-

IZATION OF PEACE, THE UNITED NATIONS AND HUMAN RIGHTS (1968); H. GoLSONG, IMPLEMENTATION OF INTERNATIONAL PROTECTION OF HUMAN RIGHTS, 110

RECUEIL DES COURS 17 (1966); A. ROBERTSON, HUMAN RIGHTS IN EUROPE
(1963); E. SCHWELB, HUMAN RIGHTS IN EUROPE (1964); Korey, The Key to

Human Rights -Implementation,
570 INT'L CONC. 5 (1968); Panel: The United
Nations Human Rights Covenants - Problems of Ratification and Implementation,
62 PRoC. AM. SoC'Y INT'L L. 83 (1968). See also H. LAUTERPACHT, INTERNATIONAL
LAW AND HUMAN RIGHTS (1950); McDougal & Bebr, Human Rights in the United
Nations, 58 AM. J. INT'L L. 603 (1964). For recent symposia on human rights see,
e.g., 62 AM. J. INT'L L. 826 (1968); 15 REv. CONTEMP. L. 9 (1968); 8 J. INT'L
COMM. JURISTS 1 (Dec. 1967); 53 IOWA L. REv. 268 (1967); 116 U. PA. L. REv.
967 '(1968); 11 How. L.J. 257 (1965).

8The General Assembly adopted these covenants by a unanimous vote on December 16,
1966. See 23 U.N. GAOR, Agenda Item No. 61, Status of the International Covenant
on Economic, Social and Cultural Rights, the International Covenant on Civil and
Political Rights and the Optional Protocol to the International Covenant on Civil and
Political Rights: Report of the Secretary-General,U.N. Doc. A/7276 (1968).

9M. MOSKOWITZ,HUMAN RIGHTS AND WORLD ORDER (1958).
0
1 M. MOSKOWITZ, THE POLITICS AND DYNAMICS OF HUMAN RIGHTS vii

(1968).
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of the individual, the community, the nation and the community of
nations to herald a new dawn in the affairs of man. 11

The first step in this transformation is "the emancipation of
the human individual from the shackles of nationality,''12 since
the problems of
war and peace, population pressure and environmental change,
racial, national, religious, linguistic and cultural diversity and mutual
accomodation, economic development and social progress, and the
myriad other problems which involve the destiny of man can never
be understood, let alone resolved, when torn from their human
context and thrown into the ambit of national interest and ambition.13

"In a very true sense," the author tells us, "the dignity of the human
person and his rights and freedoms provide a background of certainties for international cooperation which transcend all national
considerations."'14
This then is the main thesis of the author -he
calls for the
creation of a world order based upon the universality of the concept of human rights. He acknowledges that with "almost half
the world in the grip of Communism, with one-third in the throes
of social and economic convulsion, and with the erosion of human
individuality everywhere, international concern with human rights
cannot be said to be in the mainstream of contemporary thought
and action."' 5 He is skeptical about the value of the United Nations
debates on human rights: "All the drama of words, all the moving
eloquence, and all attempts to give these debates a sense of higher
purpose have proved a poor substitute for clarity of policy, for
decency of motives, and for strength of commitment."'" He adds,
"Never the focus of United Nations vision, the fundamental questions of human rights and fundamental freedoms have been increasingly removed from the mainstream of United Nations and
' 7
world interests.' 1
Mr. Moskowitz attributes the "hollowness of much of the
United Nations human rights programs" to four causes: (1) The
programs are detached "from practically everything that is real,
vital and relevant"; (2) "[Tjhere is no singular aim or purpose
toward which the disparate activities ascend"; (3) A great need
exists for "technical resources and ability to channel the facts to
greater effect. Human rights as a matter of international concern
11id. at 213.
2
1
3
1

Id. at 71.
Id. at 74.

1

4 Id. at 77.

15

Id. at 81.

Is Id.at 88.
1
7id. at 91.

1968

BOOK REVIEW

is an untrodden area of systematic research"; (4) Even though
the General Assembly has adopted two human rights covenants
and an optional protocol,' the United Nations programs have been
"oriented toward education and persuasion, rather than toward
effective change in all realms of life and society."' 9 He warns,
"Unless the United Nations preserves an exquisite course of direction and strives to invest the idea of international protection of
human rights with political power, it will neither seize the minds of
men nor command their first allegiance.""0
Notwithstanding this harsh indictment of the United Nations'
action, he harbors no doubts about the final outcome, "for what
the Covenants and the Optional Protocol stand for is coming in
on a tide that cannot be stopped from reaching the shore.' 12 International concern with human rights "not only responds profoundly
to the needs of the times, but defines a program for delivering on
the abundant promises of science and technology of a radical improvement in the material and moral conditions of peoples everywhere.''2 While this pervasive concern could alone work to resolve
such major issues of the day as the population explosion, 23 pluralism
and diversity, 24 the fate of minorities, 25 apartheid, 26 and the widening gap between the rich and the poor,27 Mr. Moskowitz finds the
contemporary international system utterly incapable of implementing
universal human rights. This inability, he says, stems from conflicting national interests, 8 which also taint and limit the success
of any international and regional cooperative ventures.2 9
He concludes: "The change that would set in motion all the
other changes necessary to create a society of the human race is the
change in the traditional structure of international relations and its
emancipation from the limitations of class doctrines, political expediences and the pressure of national interests." ' For, after all,
"the human individual is the only arch that can hold up the bridge
to span the great divide between the nation and the world.""1
18See note 8 supra.
19
20
21

M. MOSKowrrz, THE POLITICS AND DYNAMICS OF HUMAN RIGHTS 98-99 (1968).

Id. at 217-18.
Id. at 104.

22 Id.
2

at
Id. at
25
Id. at
26 Id. at
2'Id. at
3Id.

24

113-22.
123-53.
155-73.
175-90.
191-209.

28id. at 1-9.
29

Id. at 11-59.

0

3 Id. at 212.

31ld. at 211.
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Thus, the "inescapable law of the future is international protection
of human rights.' '32
It is a salutary idea to advocate the concurrence of interests
of the individual, the nation, and the world community to act as
an operational basis to regulate international relations. Granted
that internationalism is a desirable goal and international concern
with human rights is a sine qua non for lasting peace, the major
problem with the attainment of this goal is not primarily philosophical, as asserted by Mr. Moskowitz, but a practical one of
devising ways and means to encourage and strengthen international
cooperative measures for protecting the rights of individuals the
world over. Thus, notwithstanding the continuing primacy of the
nation state in international affairs, and notwithstanding conflicting
ideological identifications, the essential need is to focus upon the
implementing machinery. Professor McDougal's observation is apt:
"The most difficult problem still confronting the framers of the
United Nations' Human Rights Program is that of devising effective
' 83
procedures for enforcement.
Ved P. Nanda*

32

Id. at 209.

McDougal & Bebr, Human Rights in the United Nations, 58 AM. J. INT'L L. 603, 629
(1964).
* Associate Professor of Law, University of Denver College of Law.
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