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Impact of the Uniform Commercial Code
On Colorado Law
By DELLAS W. LEE*
In 1936 a dissatisfied group of New York merchants launched
a movement to modernize the law of sales pertaining to interstate
and foreign trade, and within three years the New York Merchants'
Association had introduced into Congress a Federal Sales Act. If
the proposed act had been passed, the existence of two sets of laws,
one for interstate transactions and another for intrastate transactions
governed by the Uniform Sales Act, would no doubt have resulted in
considerable confusion and inconvenience. As an inducement to
postpone action on the Federal Sales Act, the National Conference
of Commissioners on Uniform State Laws appointed a committee
to consider the development of a statute to supersede the Uniform
Sales Act (USA). It soon became apparent, however, that many
other areas of commercial law also needed rewriting, and the idea
of a code covering not only sales transactions but the entire field of
commercial law, was conceived by William A. Schnader and proposed by him at the annual meeting of the National Conference of
Commissioners in 1940.' During the following twenty-five years,
the Uniform Commercial Code2 has been born, undergone three
complete revisions,' various amendments, and been adopted by
*Assistant Professor of Law, University of Denver College of Law.
1

UNIFORM

LAWS ANNOTATED -UNIFORM

COMMERCIAL

CODE VII.

In

1942 the

American Law Institute, the organization which has produced the various Restatements, was requested to co-sponsor the project. Although a Revised Sales Act, later
to become Article 2 of the Code, had already been developed by this time, work on
the Code did not get into full swing until 1944.
2All citations herein will be to the 1962 Official Text of the UNIFORM COMMERCIAL
CODE, hereinafter sometimes referred to as the UCC or the Code.
3The methods used by the sponsors in drafting the Code were similar to the exhaustive
and meticulous procedures used by the American Law Institute in producing the
Restatements. Braucher, The Legislative History of the Uniform Commercial Code,
58 COLUM. L. REV. 798, 799 (1958).
COMMERCIAL CODE LXVI.

1 UNIFORM LAWS ANNOTATED-UNIFORM
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thirty-two states, the District of Columbia, and the Virgin Islands.'
Colorado is one of the most recent states to enact the Code.'
WHAT

IS THE CODE?

The Uniform Commercial Code contains 400 sections arranged
under ten articles, occupies 731 pages including official comments,
and is one of the largest single pieces of legislation ever to be
considered for enactment by any state. The Code pre-empts the entire
field of commercial law: it contains a broad, integrated system of
laws designed to govern all legal relationships encountered in the
flow of goods from the producer to the ultimate consumer.
The Uniform Commercial Code is not a "statute" in the ordinary sense; it is a "code." The official comments point this out by
describing the Code as a carefully integrated and "uniform codification of permanent character covering an entire 'field' of law ... "'
This does not mean that the Code contains all the law relative to all
conceivable commercial transactions in the absolute sense,7 and in
order to qualify as a code it need not. To be a true code in the civil
law sense it "must pre-empt, and not merely supplement, an operational body of law." The Uniform Commercial Code meets this
test.8 Statutes of the type common to Anglo-American jurisdictions
usually only supplement existing law and do not pre-empt the entire
field to which they are related. This approach is reversed by the
Code, which states that existing law is merely supplementary unless
specifically displaced9 which, to a very large degree, it is.
4

The adopting jurisdictions, in the order they enacted the Code, are: Pennsylvania
1953; Massachusetts 1957; Kentucky 1958; Connecticut 1958; New Hampshire 1959;
Rhode Island 1960; Wyoming 1961; Arkansas 1961; New Mexico 1961; Ohio 1961;
Oregon 1961; Oklahoma 1961; Illinois 1961; New Jersey 1961; Georgia 1962;
Alaska 1962; New York 1962; Michigan 1962; Indiana 1963; Tennessee 1963;
West Virginia 1963; Montana 1963; Maryland 1963; California 1963; Wisconsin
1963; Maine 1963; Nebraska 1963; Missouri 1963; District of Columbia 1963;
Virginia 1964; Virgin Islands 1965; Utah 1965; North Dakota 1965; and Colorado
1965. So far this year the Code has been introduced into the legislatures of eight
other states and is expected to be introduced into two more before the end of the year.
Schnader, 1965 LEGISLATIVE PROGRESS REPORT No. 2 ON THE UNIFORM COMMERCIAL CODE (May 15, 1965). It now appears that the aspiration of the sponsors to
have the Code enacted in all states by 1967 is within the realm of possibility. If the
goal is reached the Code will become only the third uniform act to receive unanimous
adoption in the past seventy-eight years. Abrams, Introduction and New Jersey
History of the Uniform Commercial Code, 17 RUTGERS L. REV. 1 (1962).
5 The Code was considered by the Colorado Legislature as Senate Bill No. 104 and was
adopted on April 23, 1965, with an effective date of 12:01 a.m. July 1, 1966. The
section numbers of the Official Text have been retained but will be prefixed by 155
indicating the chapter the Code will occupy in the 1963 COLOlADo REVISED STATUTES
as amended.
6 UNIFORM COMMERCIAL CODE § 1-104 Comment (emphasis added).
7 For example UNIFORM COMMERCIAL CODE § 2-318 Comment; § 8-202 Comment 3;
§ 9-310.
8 Hawkland, Uniform Commercial Code Methodology, 1961 U. ILL. L.F. 291, 309-10.
9 UNIFORM COMMERCIAL CODE § 1-103.
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Adoption of a code of this nature poses interesting questions
as to the part the underlying policies and purposes" of the Code
should play in the solution of problems for which it does not specifically provide, and as to the effect that should be given to the
doctrine of stare decisis in solving problems which fall within it.
On the former question the draftsmen state that solutions in such
cases should be reached by a process of analogy and extrapolation
consistent with the underlying policies of the Code," which is similar
to the approach used in solving problems under civilian codes.'"
Because stare decisis is so deeply entrenched in American jurisprudence it is not likely to be ignored altogether in deciding cases under
the Code, but Dean William D. Hawkland has observed:
It may be hoped, however, that its application [the doctrine of
stare decisis] will be less vigorous here, and that courts will more
readily turn to the statutory text for their answers. Cases construing
the Code should be given high credit, but it should not be forgotten
that the Code itself is its own best evidence of what it means. If
cases construing it are determined to be wrong, courts should be
free to say so and to effectuate prompt rectification by going to the
Code itself,13rather than be resorting to the semi-covert technique of
distinction.
WHY HAVE A CODE?

The growing dissatisfaction among merchants and lawyers with
commercial law prior to the creation of the Code is easily understood
in the light of the historical development of the various uniform
statutes. For example, the Uniform Sales Act, based largely on the
English Sale of Goods Act of 1893, was promulgated in 1906 and
since the date of promulgation has been amended in only two sections.' The Negotiable Instruments Law was drafted by one man
in a little over one year and was promulgated in 1896. This act was
based substantially on the English Bills of Exchange Act adopted
by Parliament in 1882." In fact most of the uniform legislation in
the commercial law field was developed more than fifty years ago.
Obviously new patterns of activity have developed in the world of
commerce since then, and many of the old ones have become obsolete. The creation of a code provided the opportunity to make a
'0 UNIFORM COMMERCIAL CODE § 1-102.
" UNIFORM COMMERCIAL CODE § 1-102
12 Hawkland, supra note 8, at 314-17.

Comment 1.

13 Hawkland, supra note 8, at 319.
14

VOLD, SALES 480 (2d ed. 1959).

15Malcolm, The Uniform Commercial Code, 39 ORE. L. REv. 318, 319 (1960).
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complete re-examination and revision of the entire field of commercial law during a single period of time and to bring it into harmony
with present practices and needs.1 6
Moreover, with the nation growing smaller through improved
methods of transportation and communication, and with an increasing volume of commerce crossing state lines, it would seem that a
good case can be made for the desirability of uniform legislation
throughout the nation, especially in the field of commercial law.
This was not achieved to an adequate degree under the uniform
laws, because not all states adopted them, and in those states where
they were adopted they did not always receive uniform interpretation. Where the uniform acts were not adopted, counterpart legislation came into existence in a piecemeal manner, as may be seen
from the development of the laws governing secured transactions.
Under these circumstances it was virtually impossible for a lawyer
to advise his clients on out-of-state matters without devoting an
inordinate amount of time to research the peculiarities of the relevant
law. There would seem to be only one condition precedent to the
solution of this problem, namely, the existence of a satisfactory
uniform law. The Code purports to be such a law.
Not the least justification for a code is the advantage that flows
from the entire body of commercial law being contained in a single
source. Once lawyers become acquainted with the unique structure
of the Code, not only will they find more answers than before, but
they will be able to find those answers faster1 7 and thereby have the
possibility of regaining their position in a field which has become
increasingly reserved for the specialist.
RESPONSE TO THE CODE

Although the Code is the product of a great amount of combined talent and the expenditure of a lot of money it has not
16 The uniform acts contained the seeds of their own obsolescence because there was no

17

adequate provision made by their sponsor to ensure that they would keep abreast of
current changes and needs. In recognition of the need for periodic review and "updating" the sponsors of the Code have formed the Permanent Editorial Board for the
Commercial Code. The Board, which was endowed by a gift from the Maurice and
Laura Falk Foundation, will review the Code not less than once every five years.
Whether legisUNIFORM COMMERCIAL CODE X.
UNIFORM LAWS ANNOTATED latures that have already adopted the Code will accept the Board's recommended
amendments is, of course, another question, but the facility for eliminating obsolescence from the Code does exist.
Malcolm, supra note 15, at 321.
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escaped the criticism of experts in the field.'" Nor has it been
adopted without change, except in a few states. But in most states
the number of changes has not been great, and Colorado falls into
this category."9
This article is not intended to be another criticism, nor an exposition of the Code, of which there are several,2" but rather an attempt
to convey the flavor of change that will be made in Colorado law
by its adoption. An adequate appraisal of this kind could easily
occupy several volumes. To present the same material in forty pages
and at the same time do it justice is as hopeless a task as trying to
sketch the Grand Canyon by moonlight. Should one try for details?
One quickly discovers the folly of that. Under such circumstances
we are certain to miss the vast intricacies so essential to an appreciation of the subject. But on the other hand we cannot simply walk
away without comment, for what we behold has immense significance. To compensate for this predicament, the discussions of some
18

Some critical comments, listed in the order they relate to the various articles of the
Code, are:
UCC generally: Beutel, The Proposed Uniform (?) Commercial Code Should
Not Be Adopted, 61 YALE L.J. 334 (1952); Malcolm, The Uniform Commercial
Code, 39 ORE. L. REV. 318 (1960).
Article 2: Williston, The Law of Sales in the Proposed Uniform Commercial
Code, 63 HARV. L. REv. 561 (1950).
Article 3: Beutel, Comparison of the Proposed Commercial Code, Article 3, and
the Negotiable Instruments Law, 30 NEB. L. REV. 531 (1951) ; Beutel, The Proposed
Uniform Commercial Code as a Problem in Codification, 16 LAW & CONTEMP. PROB.
141 (1951) ; Kripke, Chattel Paper as a Negotiable Specialty Under the Uniform
Commercial Code, 59 YALE L.J. 1209 (1950) ; Note, The Fictitious Payee and the
UCC - The Demise of a Ghost, 18 U. CHI. L. REV. 281 (1951).
Article 4: Cf. Townsend, The Bank Collection Code of the American Bankers
Association, 8 TUL. L. REV. 21, 236, 376 (1934).

Article 5: Note, Letters of Credit Under the Proposed Uniform Commerciat
Code: An Opportunity Missed, 62 YALE L.J. 227 (1953).
Article 8: Guttman, Investment Securities Under the Uniform Commercial Code,
11 BUFF. L. REV. 1 (1961).
Article 9: Coogan and Gordon, The Effect of the Uniform Commercial Code
Upon Receivables Financing-Some Answers and Some Unsolved Problems, 76
HARV. L. REV. 1529 (1963) ; Uniform Commercial Code Article 9 Filing Procedures
for Railroad, Utility, and Other Corporate Debtors: Some Suggestions, 62 MICH.
L. REv. 865 (1964).
19 Permanent Editorial Board for the Uniform Commercial Code. Rep. Nos. 1 & 2
(1962 & 1965).
20

ANDERSON'S

UNIFORM

BRAUCHER,

DOCUMENTS

COMMERCIAL
OF

TITLE

CODE
(1958);

2 VOLS.
CLARKE,

(1961,
BAILEY

reprinted 1962);
& YOUNG, BANK

DEPOSITS AND COLLECTIONS, (1963); COOGAN, HOGAN & VAGTS, SECURED TRANSACTIONS UNDER THE UNIFORM COMMERCIAL CODE (1963); HAWKLAND, A TRANSACTIONAL

GUIDE TO THE UNIFORM COMMERCIAL

CODE 2 Vols.

(1964);

HAWK-

LAND, COMMERCIAL PAPER (1959); HAWKLAND, SALES & BULK SALES (1958);
WHITNEY, THE LAW OF MODERN COMMERCIAL PRACTICES, (2d ed. 1965). An
exhaustive collection of law review articles dealing with the UCC is contained in the
UNIFORM LAWS ANNOTATED ON THE UNIFORM COMMERCIAL CODE, where they are

conveniently categorized according to subject matter.

DENVER LAW CENTER JOURNAL

VOL. XLII

of the important sections of the Code will be supplemented by
references to other sections which will also make significant changes,
with citations to their Colorado counterpart. In this way it is hoped
that the reader desiring to make further study will be assisted in
following up areas in which he has a special interest.
ARTICLE

1:

GENERAL PROVISIONS

Article 1 contains rules of construction 2 ' and interpretation,2"
numerous definitions, 3 and other rules24 which are of general application to the remainder of the Code. Although it contains only
seventeen sections and does not deal with any particular segment
of commercial law, it is a very important article because of the great
impact it has on all agreements covered by the Code.
Overriding all other rules of construction is the provision that
agreements are to be construed so as to give effect to the basic policies
and purposes of the Code, which are "to simplify, clarify and modernize the law governing commercial transactions; to permit the
continued expansion of commercial practices through custom, usage
and agreement of the parties [andi to make uniform the law among
the various jurisdictions."2 " A rule of narrower application provides
that, consistent with the specific provisions in each article, remedies
are to be liberally construed so as to put the parties as nearly as
possible in the position they would have been in if the agreement had
been fully performed. 6
Freedom of contract is preserved throughout the Code; that is,
the parties may vary the effect of most of its provisions. This is
rather obvious in view of the many sections which begin, "Unless
otherwise agreed... ," and it should be noted that freedom to vary
the effect of provisions is not limited to those sections containing
this or an equivalent phrase." However, a general limitation is
imposed on the freedom to contract to the extent that "obligations
of good faith, diligence, reasonableness and care prescribed by this
Act may not be disclaimed" by the parties. 8 But the parties are free
21 UNIFORM COMMERCIAL CODE §§

1-102, -103, -104, -106.

2UNIFORM COMMERCIAL CODE §§ 1-205, -207, -208.
2 UNIFORM COMMERCIAL CODE §§ 1-201, -204, -205.
2

' UNIFORM COMMERCIAL CODE §§ 1-105, -107, -202, -203, -206.

2UNIFORM COMMERCIAL CODE § 1-102(a).
2 UNIFORM COMMERCIAL CODE
27

§ 1-106.
1-102(4).

UNIFORM COMMERCIAL CODE §

2UNIFORM COMMERCIAL CODE §§ 1-102, -201(19), -203.
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to set "the standards by which the performance of such obligations
is to be measured" so long as the standards "are not manifestly
unreasonable.''29 Other limitations on freedom to contract are contained in the Code but are applicable only to the specific articles in
which they appear. For example, a beneficiary under a letter of
credit may assign his right to the proceeds even though the credit
specifically states otherwise." Likewise, a contract subject to the provisions of Article 9 containing a clause prohibiting the assignment
of an account receivable or contract right is of no effect. Freedom to contract has been restricted in these instances because of
the more important economic need of the parties to be free to
alienate property interests of this type.32
Important miscellaneous provisions are also contained in this
article, e.g., that the parties may agree upon the applicable law to
govern their agreement where a specific article does not otherwise
provide,33 and that a party may waive his rights arising out of an
alleged breach of contract by a signed writing without the necessity
of consideration. 4 There is a Statute of Frauds with a monetary
minimum of $5000, applicable to all agreements not governed by
one of the specific Statutes of Frauds contained in a number of the
articles.3 Rules of application, interpretation, and definitions relating to course of dealing, usage of trade, " performance with reservation of rights,37 and acceleration and insecurity clauses 8 are also
found in this article.
Thus Article 1 consists mainly of a framework and guidelines
within which the remainder of the Code may function. On the
whole, the rules of construction, interpretation, definitions, and
miscellaneous provisions are new to the law in Colorado, but when
they become effective, in most instances there will be a clarification
of the law rather than a drastic change.
29 UNIFORM COMMERCIAL CODE § 1-102(3).
30
UNIFORM COMMERCIAL CODE § 5-116(2).
31

UNIFORM COMMERCIAL CODE § 9-318(4).

32 UNIFORM COMMERCIAL CODE §§ 5-116 Comment 3; 9-318 Comment 4.
33 UNIFORM COMMERCIAL CODE § 1-105.
34 UNIFORM COMMERCIAL CODE § 1-107.

3 UNIFORM COMMERCIAL CODE §§ 1-206, 2-201, 8-319, 9-203.
36 UNIFORM COMMERCIAL CODE § 1-205.
37 UNIFORM COMMERCIAL CODE § 1-207.

38 UNIFORM COMMERCIAL CODE § 1-208.
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ARTICLE 2: SALES "

Article 2 contains virtually the entire law governing sales transactions. This makes an interesting contrast to the present situation
where it is estimated that more than forty percent of the law on this
subject can be found outside of the Uniform Sales Act.4" The article
is divided into seven parts, the most important of which pertain to
the formation of the sales contract (Part 2), construction of the
sales contract (Part 3), performance (Part 5), breach, repudiation,
and excuse (Part 6), and remedies of the parties (Part 7). Part 1
contains general rules of construction, and part 4 sets out rules governing passage of title and rights of creditors against good faith
3aSections of Article 2, not discussed below, which make significant changes in Colorado law, with citations to their counterparts in COLORADO REVISED STATUTES (1963)
and Colorado judicial decisions:
Uniform
Commercial
Code
§ 2-107
§ 2-302

Colorado
Counterpart

Subiect

Goods to be Severed From Realty
Unconscionable Contract or Clause

§ 121-1-76(9) (c)
See Boyes v.

Green Mtn.
3 Colo. App. 295,
33 Pac. 77 (1893)
§ 2-310
§ 2-312
§ 2-316
§ 2-318

Open Time for Payment or Running of Credit Authority to Ship Under Reservation
Warranty of Title and Against InfringementBuyer's Obligation Against Infringement
Exclusion or Modification of Warranties
Third Party Beneficiaries of Warranties
Express or Implied

Sale on Approval and Sale or Return
§ 2-326
§ 2-402(2) Rights of Seller's Creditors Against Sold Goods
§ 2-403(2) Power to Transfer - Good Faith Purchase of
Goods - Entrusting
§ 2-503(3) Manner of Seller's Tender of Delivery
§ 2-504
Shipment by Seller
Revocation of Acceptance in Whole or in Part
§ 2-608
§ 2-609
Right to Adequate Assurance of Performance
§ 2-615

Excuse by Failure of Presupposed Conditions

§ 2-616

Procedure on Notice Claiming Excuse

§ 2-702 (2)

Seller's Remedies on Discovery of
Buyer's Insolvency
Action for the Price
Buyer's Damages for Non-Delivery or Repudiation
Contractual Modification or Limitation of Remedy
Statute of Limitations in Contracts for Sale

§
§
§
§

2-709
2-713
2-719
2-725

40 CoLo. REv. STAT. § 121-1 (1963)
SALES & BULK SALES 5 (1958).

§§ 121-1-42, -47
§ 121-1-13
New
Senter v. Goodrich,
127 F. Supp. 705
(D. Colo. 1954);
see also Hochgertel
v. Canada Dry Corp.,
409 Pa. 616, 187 A.
2d 575 (1963)
§ 121-1-19(3)
§§ 59-1-14 and
121-1-26
§§ 121-1-23, 24, 25
§ 121-1-19(5)
§ 121-1-46
§ 121-1-69
New; cf.
§ 121-1-63(2)
Cofield v. Clark,
2 Colo. 101 (1873)
Cofield v. Clark,
2 Colo. 101 (1873)

§

121-1-53(1) (b)
§ 121-1-63(3)
§ 121-1-67(3)
New
§ 87-1-11

hereinafter referred to as USA;

HAWKLAND,
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purchasers. Specifically falling within the coverage of this article
are all "transactions in goods," i.e., sales contracts and contracts to
sell goods. The definition of goods includes "all things" movable
at the time they are identified to the contract, including growing
crops, timber, unborn young of animals, and certain things attached
to real estate.4 This will make little change in the current law.4
The most revolutionary aspects of Article 2 are to be found in
(1) the rules governing formation of the sales contract, (2) the
diminished significance attached to the passage of title in a sales
transaction, and (3) the approach one must take in solving problems
falling under Article 2. Discussion of the article will be limited to
a brief inquiry into these three subjects.
A. Formation of the Contract
One of the most obvious departures from present law is found
in the special rules which draw a distinction between sales contracts
made between merchants and those made between non-merchants.
This so-called "double standard" approach has been criticised," a
but the draftsmen have justified the distinction on the ground that
the standards under which merchants and laymen can be expected
to perform are different." A merchant is defined as
a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to
the practices or goods involved in the transaction or to whom such
knowledge or skill may be attributed by his employment of an
agent or broker or other intermediary who by his occupation holds
himself out as having such knowledge or skill.4.

The special treatment given merchants is well illustrated by the
rules governing formation of the sales contract, five of which have
been selected for discussion.
It is hornbook law that, with certain exceptions, an offeror retains
the right to revoke his offer even though it is apparently intended
to be irrevocable, unless the offer is supported by consideration.46
Under Article 2 a written offer signed by a merchant which purports
to be irrevocable will be enforced as such up to a period of three
months even though consideration has not been given by the offeree 7
The purpose of the section is "to give effect to the deliberate intention of a merchant to make a firm offer binding.''48 It will be noted
41 UNIFORM COMMERCIAL CODE §§
42

2-102, 105.
CoLO REV. STAT. §§ 121-1-5, -6, -76 (1963).

4aWhiteside, Uniform Commercial Code165, 170 (1960).
44

UNIFORM COMMERCIAL CODE §

2-104

Major Changes in Sales Law, 49 Ky. L.J.

Comment 1.

45 UNIFORM COMMERCIAL CODE § 2-104.
46 1 CORBIN, CONTRACTS 131-36 (1950).
47 UNIFORM COMMERCAL CODE § 2-205.
48

UNIFORM COMMERCIAL CODE

§ 2-205 Comment 2.
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that the rule applies only to irrevocable offers made by merchants.
Non-merchants are exempt, presumably because of the danger of
their being unduly injured by the consequence of making such an
offer inadvertently. But even the merchant has some safeguard
against being bound by unintended offers since the rule is limited
to written offers. Consideration will therefore be necessary if the
offer is oral, and for the offer to be valid beyond a three month
period it must be renewed or else be supported by consideration.
Where the offeror is not a merchant the Code makes no change in
prior law.
Equally well known is the rule that the inclusion of additional
terms in the acceptance of an offer, with minor exceptions, constitutes at most a counter offer and results in no contract. 9 Under
Article 2 an acceptance which contains terms in addition to those
set out in the offer is a valid acceptance unless explicitly conditioned
upon acceptance of additional terms. The additional terms are to
be considered as "proposals for addition to the contract" and, as
between merchants, become terms of the contract unless (1) the
offer expressly eliminates all additional terms, (2) they constitute
a material alteration, or (3) the offeror gives notice of objection.5"
Thus the presence of additional terms does not prevent the formation of a contract, but whether the terms become part of the contract
between merchants depends upon the degree to which they would
alter it, or upon the desires of the offeror. The provision is designed
to give legal validity to the common practice of parties including
additional terms or suggestions in the closing or confirming memoranda,51 and to validate the common use of form contracts which
usually contain additional terms but which, at least in the expectation of the parties, does result in a contract. Where the parties
are not merchants the additional terms contained in the memorandum
of acceptance do not become part of the contract, but a contract is
nevertheless consummated unless the acceptance is conditional.
Another departure from present law is to be found in the section
governing modification agreements which provides that "an agreement modifying a contract within this Article needs no consideration
to be binding."5 " Most states, including Colorado, 3 have refused
to uphold modification agreements, on the ground that a mere
promise of performance of an existing duty by one party is not
49 1 CORBIN, op. cit. supra note 46,
" UNIFORM COMMERCIAL CODE §

at 266-68, 277-78.
2-207.
51 UNIFORM COMMERCIAL CODE § 2-207 Comment 1.
52
UNIFORM COMMERCIAL CODE § 2-209.
53 H.R. Paving Co. v. Asphalt Paving Co., 147 Colo. 506, 364 P.2d 185 (1961);
Leonard v. Hallett, 57 Colo. 274, 141 Pac. 481 (1914); Hall v. King, 2 Colo. 711
(1875) ; Marshall v. Old, 14 Colo. App. 32, 59 Pac. 217 (1899).
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consideration for a promise by the other party to modify the contract.
However, some states, while paying lip service to this rule, have
avoided its application. Professor Corbin has seriously doubted the
wisdom of applying the rule without weighing the moral and social
considerations involved. 4 The section codifies this approach and
the new provision will add flexibility to this area of the law by
permitting the courts to give effect to the intention of the parties
without the necessity of indulging in subterfuge. In addition the
Code contains some built-in protection against bad-faith modifications and false assertions of oral modification agreements. For
example the same section provides that a signed agreement excluding
the right of modification (or rescission) except by another signed
writing may not be modified in any other manner. Moreover, if the
modified contract involves more than $500, the provisions of the
Statute of Frauds5 5 must be satisfied. Also any alleged agreement
to modify the contract must not offend the requirement of good faith
which is imported into the performance or enforcement of all sales
contracts."
The controversial segment of law known as the Statute of
Frauds has been retained by Article 2, but it appears in a considerably different form and will make substantial changes in present
law.5 7 The Code provides that any contract for the sale of goods
over the price of $500" is not enforceable unless evidenced by a
writing which indicates existence of a contract, and which the party
against whom the contract is to be enforced has signed; even then
it is enforceable only to the extent of the quantity term stated. Thus
the only indispensable requisites are: (1) a writing evidencing a
contract, (2) a signature, and (3) the quantity term, and it does
not matter that the other terms are absent. An oral contract not
meeting the above requirements might still be enforceable if the
goods are specially manufactured, or if the party against whom the
contract is to be enforced admits the contract either in his pleadings
or testimony, or if there has been part performance. In transactions
between merchants a confirming memorandum will take the contract
outside of the statute if it would be sufficient to bind the sender,
unless a written objection is given within ten days after receipt of
the memorandum.59 The confirming memorandum and the admis54 1 CORBIN, op. cit. supra note 46, at 560-61; and see HAWKLAND, SALES AND BULK
SALES 11 (1958).
55 UNIFORM COMMERCIAL CODE § 2-201.
56

UNIFORM COMMERCIAL CODE §§ 1-203, 2-103.
REV. STAT. § 121-1-4 (1963).
8 The value limit under the Colorado Act is $50.00. COLO. REV. STAT. § 121-1-4 (1963).
59
UNIFORM COMMERCIAL CODE § 2-201(2).
5

5

7/COLO.
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sions provision are new to Colorado, and the part performance
provision has taken on a new look.6 0 As under pre-Code law, evidence
of compliance with the Statute of Frauds is not necessarily proof of
the existence of a contract between the parties or its terms. However,
this principle will be more operative in transactions governed by the
Code than formerly, thereby reducing the number of cases where
fraud may be perpetrated by a party who succeeds in convincing the
trier of fact of the existence of an alleged contract or of its alleged
terms where there is in fact no contract or the terms are not as alleged. This is achived by the provisions that in the case of admissions
or part performance, the contract is not enforceable beyond the quantity of the goods admitted, or for which payment and acceptance, or
receipt and acceptance, have been given.6 a Thus the Code provision
has been drafted to reduce the number of occasions when welchers
may avoid their contractual responsibility by raising the Statute of
Frauds - which often occurs under present law. At the same time it
generally prevents the claimant from enforcing the contract beyond
the degree to which there is evidence to warrant its enforcement.
The specially manufactured exception is substantially the same
as the USA provision, 6 except for the additional requirement that
the seller must have made "a substantial beginning of the manufacture or commitments for their procurement," i.e., he must have
changed his position.
B. Passage of Title and Approach to Problem Solving
At common law and under the Uniform Sales Act an inordinate
number of legal consequences have rested upon the location of title
to the goods involved in the dispute -for example, risk of loss,
rights of the seller to the price or damages, levy by creditors, income
and property tax, etc.6"
A hypothetical problem will illustrate the impact Article 2
will have on this area of sales law and also demonstrate the difference of approach one must follow in the solution of such problems
under the Code. Suppose S, a farmer, sells a stack of hay located
on his land to B for $200, which B pays with a promissory note to
become due in thirty days, with the understanding that B may not
take possession of the hay until the note has been paid. That night,
before removal and before payment of the note, the hay is struck by
0

6 Cf. COLO. REv. STAT. § 121-1-4 (1963).
6Oa UNIFORM COMMERCIAL CODE §§ 2-201 (3) (b) and (c).
61COLO. REV. STAT. § 121-1-4(2) (1963).
62 BOGERT, BRITTON & HAWKLAND, CASES ON SALES AND SECURITY,

1962).

245-46 (4th ed.
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lightning and burns. Who bears the loss? Under the Uniform Sales
Act the answer depends upon the resolution of another question:
who has title at the time of the loss? If the title has passed to B
before the fire, he bears the risk of loss.63 Under the Uniform Sales
Act, passage of title depends upon the intention of the parties.64 Did
the parties intend title to pass when the promissory note was given,
when B would take possession of the hay, or when the promissory
note was paid? Since the parties have not expressly stated their
intention on this point, and probably never had any, the statute
requires a determination by looking to the rules of presumption:
Where there is an unconditional contract to sell specific goods, in
a deliverable state, the property in the goods passes to the buyer
when the contract is made and it is immaterial whether the time of
65
payment, or the time of delivery, or both, be postponed.
Accordingly B bears the loss. The solution seems certain enough
in this example, but the rules of presumption have led to conflicting
results.66 By varying the facts of our hypothetical so that what has
been sold is turkeys and not hay, the question of whether title has
passed could depend upon whether the turkeys were destroyed by

freezing or by fire.67 This would seem to be ridiculous when the basic
result - loss of the turkeys - is the same in both cases.
The USA's circuitous approach used to solve risk of loss and
other problems by first determining the location of title has been
described by Karle Llewellyn as "lump-concept thinking."6 The

Code abandons this approach by shifting its focus to the "narrow
issue,"" and from this point special rules determine who bears the
risk of loss in any given set of circumstances without regard to the
location of title." Only where a particular fact pattern does not fall
within one of the special sections does location of title become
material.7
63

COLO. REV. STAT. § 121-1-22 (1963).

64 COLO.REV. STAT. § 121-1-18 (1963).
65
COLO. REV. STAT. § 121-1-19 (1963).
66Compare Radloff v. Bragmus, 214 Minn. 130, 7 N.W.2d

491 (1943) (title to
turkeys passed even though quantity and quality not determined) with Day v. Gravel,
72 Minn. 759, 75 N.W. 1 (1898) (no title to logs passed; logs neither delivered
nor marked) and with Rail v. Little Falls Lumber Co., 47 Minn. 422, 50 N.W. 471
(1891) (no title to logs passed; they had to be specifically ascertained) and with
Lingham v. Eggleston, 27 Mich. 324 (1873) (no title passed because quantity and
quality of logs not determined).

67 HAWKLAND, SALES AND BULK SALES 80-82 (1958).

68 LLEWELLYN,

CASES AND MATERIALS ON SALES, 565
BRITTON & HAWKLAND, op. cit. Supra note 62, at 246.

69Ibid.
70 E.g., UNIFORM COMMERCIAL CODE §§ 2-509, 2-510.
71 UNIFORM COMMERCIAL CODE § 2-401.

(1930).

See also BOGERT,
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In our hypothetical the narrow issue is, who bears the risk of
loss at the time of the fire where there has been no breach of the
contract. Since the turkeys were neither bailed nor to be shipped
by the seller, subsection 2-509(3) would govern: "In any case not
within subsection (1) and (2), the risk of loss passes to the buyer
on his receipt of the goods if the seller is a merchant; otherwise the
risk passes to the buyer on tender of delivery." Accordingly, if S
is a merchant72 he bears the loss; if not we must determine whether
there has been a "tender of delivery.""3 Assuming that the facts
would require some notification to B, which may be disputed, no
tender of delivery has been made so the loss would fall on S. Thus
the problem is solved without the necessity of resorting to the presumptions for determining the "intention" of the parties on the passage of title in a case where there was really no intention at all, and
without requiring the court to wade through a mass of conflicting
cases. As Karle Llewellyn would say, the Code has met the policy
questions involved in the "narrow issue" head-on."
It will be noted that the outcome of the problem under the Code
(regardless of whether B is a merchant or not) is opposite to that
under the Uniform Sales Act. This is because Section 2-509(3) is
based on the policy that where the seller is a merchant, risk of loss
should follow possession of the goods. If the goods are to be delivered at the seller's place of business or another situs, the seller bars
the risk until the buyer takes possession, even though the price has
been paid. Reason for the rule is found in the theory that under
such circumstances the merchant is more likely to have insurance on
the goods than is the buyer who has not yet taken possession.7" In
the case of a non-merchant, even though the risk of loss remains on
him only until a "tender of delivery" is made, this provision will
also tend to place the risk of loss on the party in possession, since
a buyer from a non-merchant can generally be expected to take
possession of the goods soon after such tender.
Article 2 probably makes more radical changes in present law
than any other article, except Article 9. Upon becoming effective it
will repeal the Uniform Sales Act 7 6 and all case law which is specifically dealt with by the article.
72

73

UNIFORM COMMERCIAL CODE § 2-104.

"Tender of delivery requires that the seller put and hold conforming goods at the
buyer's disposition and give the buyer any notification reasonably necessary to enable
him to take delivery."

UNIFORM COMMERCIAL CODE § 2-503(1).

74 LLEWELLYN, op. cit. supra note

68, at 569.
2-509 Comment 3.
§ 121-1-1 to -79 (1963).

75 UNIFORM COMMERCIAL CODE §
76

COLO. REV. STAT.

1965

COMMERCIAL CODE
ARTICLE

3:

COMMERCIAL PAPER
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Except for a few instances78 it is probable that the law pertaining
to negotiable paper in Colorado is contained in the Negotiable
Instruments Act," and any document not meeting its requirements
is non-negotiable.8 0 Assuming this to be correct, the first striking
difference between Article 3 and the NIL is that Article 3 covers
a much narrower area. It specifically excludes money, documents
of title, and investment securities from its operation. 8 ' Accordingly,
only commercial paper, i.e., drafts, checks, certificates of deposit,
82
and notes are governed by this article. 1
By restricting Article 3 to commercial paper, the draftsmen
were able to develop a more stringent set of rules,"8 and to make the
coverage more intense. An example of the increased intensity is
7 Sections of Article 3, not discussed below, which make significant changes in Colorado law, with citations to their Colorado counterparts in COLORADO REVISED
STATUTES (1963) and Colorado judicial decisions:
Uniform
Commercial
Code

Subject

§ 3-206
§ 3-303(a)
§ 3-406

Effect of Restrictive Indorsement
Taking for Value
Negligence Contributing to Alteration or
Unauthorized Signature

§ 3-407

Alteration
Contract of Accommodation Party
Warranties on Presentment and Transfer
When Presentment, Notice of Dishonor,
and Protest Necessary or Permissible
Unexcused Delay - Discharge
Time of Presentment
How Presentment Made
Rights of Party to Whom Presentment is Made

§ 3-415
§ 3-417
§ 3-501(3)
§ 3-502(1) (b)
§ 3-503(2)
§ 3-504(3)
§ 3-505

Colorado
Counterpart

§ 95-1-47
§ 95-1-26
Statton v. Stone,
15 Colo. App. 236,
61 Pac. 481 (1900)
§ 95-1-124
§§ 95-1-28, -29, -64
88 95-1-65, -66, -69
§ 95-2-45
§ 95-3-3
§ 95-4-4
§ 95-1-78
§ 95-1-74

Portions of the law governing the negotiability of bills of lading, warehouse receipts, and stock are found in the Uniform Sales Act, the Uniform Warehouse
Receipts Act, and the Uniform Stock Transfer Act.
7 COLO. REV. STAT. Ch. 95 (1963)
(substantially the Uniform Negotiable Instruments Law, hereafter sometimes referred to as the NIL).
80 In former years there was considerable discussion as to whether bonds are covered
by the NIL. Many jurisdictions have decided that they are. Enoch v. Brandon, 249
N.Y. 263, 164 N.E. 45 (1928); Israels, Investment Securities as Negotiable Paper:
Article 8 of the Uniform Commercial Code, 13 Bus. LAW 676 (1958). And see
Paxton v. Miller, 102 Ind. App. 511, 200 N.E. 87 (1936); Gayle v. Greasy Creek
Coal & Land Co., 249 Ky. 251, 60 S.W.2d 599 (1933); Tucker v. Brown,
20 Wash. 2d 740, 150 P.2d 604 (1944) ; BRITTON, BILLS & NOTES 47-52 (2d ed.
1961). There appears to be no case on this point in Colorado, but it is quite likely
that this jurisdiction would hold the same way. In fact this conclusion seems almost
inescapable in view of the specific reference to "public or corporate securities" in
COLO. REV. STAT. § 95-1-65 (1963). And see Enoch v. Brandon, supra.
81 Documents of title and investment securities are covered by Articles 7 and 8,
respectively, and when an instrument is in the course of bank collection Article 3
is subject to the provisions of Article 4. UNIFORM COMMERCIAL CODE § 3-103.
82UNIFORM COMMERCIAL CODE § 3-104(2).
83 See rules on formal requisites, §§ 3-104 to -111, discussed infra, page 83.
78
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found in the more detailed attention given to the underlying contract
between the drawer and drawee as well as in the development of
many gap-filling rules.8 4 The physical aspects of Article 3 also make
an interesting comparison when matched against the NIL. The
NIL contains 196 sections whereas Article 3 contains only seventynine, and eleven of these are devoted to matters not covered by the
NIL. The NIL consists of approximately 1,300 lines whereas its
counterpart in the Code occupies about 885 lines.5
Article 3 probably makes fewer changes in prior law than any
other major article, and yet Professor Beutel has said that it contains
such a new and strange vocabulary that anyone familiar with the
NIL must forget most of what he knows and restudy the entire
article in detail in order to comprehend its meaning. 6 During the
first seventy years of operation judicial interpretation led to about
seventy-seven divisions of authority with respect to various sections
of the NIL. In order to remove from the courts the temptation to construe identical language like previous opinions interpreting the NIL,
the draftsmen chose to create an entirely new act rather than to patch
up the old one.87 The result was a complete revision and reorganization with the elimination of redundancy, verbosity, and obsolete
sections.
The article has eight parts, the major ones being Part 1, Form
and Interpretation, Part 2, Transfer and Negotiation, Part 3, Rights
of A Holder, Part 4, Liability of Parties, Part 5, Presentment, Notice
of Dishonor, and Protest, and Part 6, Discharge. Part 7,consists of
one section dealing with advice of an international sight draft, and
Part 8 contains miscellaneous provisions.
Many examples of the complete revision of the NIL made by
Article 3 can be found in the part dealing with formal requisites.8"
In viewing the changes it would be well to keep in mind one of the
major advantages flowing from the attribute of negotiability being
conferred upon instruments used to finance a sale - the obligation
to pay money is separated from the risk of nonperformance of the
underlying contract. A financing institution may be willing to accept
the risk of the maker's liquidity, but if it were required to bear the
consequence of nonperformance of the underlying contract, the flow
84

See UNIFORM

COMMERCIAL

CODE

§§ 3-413

to -417;

HAWKLAND,

COMMERCIAL

PAPER, 3, 21-60 (1959).

85 Leary, Commercial Paper: Some Aspects of Article 3 of the Uniform Commercial
Code, 48 KY. L.J. 198, 201 (1960).
88 Beutel, Comparison of the Proposed Commercial Code, Article 3, and the Negotiable
Instruments Law, 30 NEB. L. REv. 531, 533 (1951).
87 Leary, supra note 85, at 200.
88
UNIFORM COMMERCIAL CODE § 3-101 to -122.
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of commerce would be impeded and the cost of credit would be
increased."9 The changes relating to formal requisites do not impinge
upon this reason for negotiability as will be seen from the following
examination of some of these changes.
Section 3-104 states that for a writing to be negotiable within
the article it must be signed and contain an unconditional promise
or order to pay a sum certain in money to order or to bearer on demand or at a definite time. Then follow seven sections defining and
particularizing what will or will not constitute compliance with the
individual formal requisites.
The provision governing unconditional promises makes two
basic changes: It defines the formal requisite with greater particularity than the NIL,9 and provides for two exceptions to the rule
that a promise or order to pay from a particular fund is conditional.
The exceptions are that governments or government agencies may
draw checks or make other commercial paper payable from a particular fund or proceeds of particular taxes, and that payment may
be made from the assets of a partnership or other unincorporated
association, trust, or estate without offending the unconditional
promise requirement.91 Although both exceptions violate the language of the NIL, they are consistent with sound business practice
and do not offend the major purpose of negotiability.
The requirement that the instrument be payable "at a fixed or
determinable future time"92 has been reduced to "at a definite
time.'"'" T~is change was made because the phraseology of the NIL
had been relied upon, almost exclusively to facilitate borrowing on
future inheritances by the use of post-obituary notes, and which
presently serves no useful commercial purpose.9 4
Under the Code an instrument payable at a definite time does
not become indefinite as a result of the presence of an acceleration
clause, regardless of its type. Although the NIL specifically validates a clause accelerating the debt on default of an installment of
principal or interest," there has been considerable question whether
optional or automatic acceleration clauses which are conditional or
unrestricted violate the "on or before a fixed or determinable future
time" requirement. For example, some courts have manifested hos89

Leary, supra note 85, at 212.

90COLO. REV. STAT. § 95-1-3 (1963).
91 UNIFORM COMMERCIAL CODE § 3-105.
9
2 COLO. REV. STAT. § 95-1-4(1)(c) (1963).
93 UNIFORM COMMERCIAL CODE § 3-104.
)4 UNIFOR , COMMERCIAL CODE § 3-109 Comment 1.
95 UNIFORM COMMERCIAL CODE § 3-109.
6COLO. REV. STAT. § 95-1-2(1)(a) (1963).
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tility toward the clause which permits the holder to accelerate
payment any time "he deems himself insecure.-9 7 The validity of

such clauses under the Code is to be determined by the good faith
of the holder rather than by a time requirement."
The last sentence of Section 3-204(1) reverses the rule that a
negotiable instrument payable to bearer on its face may be negotiated
by delivery only, notwithstanding a special indorsement 9 This
change harmonizes negotiable instrument law with other areas of
Colorado commercial law'10 by permitting the last indorser to determine the method of subsequent negotiations. The change enables
an owner of bearer paper, if he desires, to direct payment and obtain
evidence of satisfaction of his obligation to the transferee in the
form of the transferee's indorsement. But the special indorsee may
make it payable to bearer again by indorsing the instrument in
11
blank.'
Article 3 resolves a point of conflict in some jurisdictions by
providing that a payee may be a holder in due course when he otherwise qualifies."°2 This appears to overturn Colorado law."0 3 There
is no specific provision in the NIL on this point, but since the words
"negotiated to him" appear in the test for a holder in due course'0 4
this has been taken to imply that a payee is not included because
he obtains the instrument other than by "negotiation." Support for
this view is based on the notion that since the payee is the immediate
party he would have knowledge of the maker's defenses. This overlooks the fact that on many occasions the instrument is obtained by
a third party and then forwarded to the payee who has little or no
knowledge of the details surrounding its acquisition. The Code
recognizes this possibility.
Sections 3-115, 3-305, and 3-407 reverse the NIL provision
which reads, "Where an incomplete instrument has not been delivered it will not, if completed and negotiated, without authority, be
a valid contract in the hands of any holder, as against any person
whose signature was placed thereon before delivery."10'

Under this

section an unauthorized completion followed by an unauthorized
97 Leary, supra note 85, at 210-11.
98

UNIFORM COMMERCIAL CODE §§ 1-208, 3-109, Comment 4.

0 COLO. REV. STAT. § 95-1-40 (1963).
I0 E.g., Uniform Warehouse Receipts Act, COLO. REV. STAT. § 147-3-2 (1963) ; and
see the Uniform Bills of Lading Act § 29, which Colorado has not enacted.
101 UNIFORM COMMERCIAL CODE § 3-204 Comment.
1O2UNIFORM COMMERCIAL CODE § 3-302(2).
03

1 Ayres v. Walker, 54 Colo. 571, 131 Pac. 384 (1913).

However, the case does not

deal with the question of whether the payee would have "otherwise qualified" as
10 4
10

a holder in due course.

COLO. REv. STAT. § 95-1-52(1) *(1963).
COLO. REV. STAT. § 95-1-15 (1963).
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delivery of an instrument gives a maker or indorser a real defense.
However, an unauthorized delivery, or an unauthorized completion
after delivery, occurring independently, would give rise to a personal
defense only."0 6 To permit a maker or indorser to claim a real defense
merely because both incidents occur together would seem illogical.' 7
Accordingly, unauthorized delivery and completion of an instrument
is not listed in the Code as a valid defense against a holder in due
course,' 0 8 and would therefore be only a personal defense.
In addition to the new phraseology, most of the changes Article
3 will make in Colorado law take the form of gap-filling rules,
clarifications, exceptions to the general rule, deletions of obsolete
rules, and in some cases, reversals.
Article 3, upon becoming effective, will repeal the Negotiable
Instruments Law.'
ARTICLE 4: BANK DEPOSITS AND COLLECTIONS1 0

Because of the great volume of items"' being processed by
banks in this country each day - estimated at 25,000,000 or more"'
- and because many of these items must cross state lines, the creation
of a uniform, comprehensive banking statute would seem to be
extremely helpful, if not absolutely necessary, to the efficient flow
of banking commerce. This is the major justification for Article 4."'
06

COLO. REv. STAT. § 95-1-14, -16 (1963).
107 HAWKLAND, op. cit. supra note 84, at 77.
108 UNIFORM COMMERCIAL CODE § 3-305.
1

09
1
COLO. REV. STAT. §§ 95-1-1 to 95-3-6 (1963).
110 Sections of Article 4, not discussed below, which make significant changes in Colorado law, with citations to their counterparts in COLORADO REVISED STATUTES
(1963) and Colorado judicial decisions:

Uniform
Commercial
Code
§ 4-201(1)
§ 4-204
§ 4-205
§ 4-207
§ 4-303
§ 4-403
§ 4-407
§ 4-501 to -504

Subject
Presumption and Duration of
Agency Status
Methods of Sending and PresentingDirect to Payor Bank
Supplying Missing Indorsement
Warranties of Customer and Collecting
Bank
Notice-Stop Orders-Legal ProcessSetoff--Order of Payment
Stop Payment
Payor Bank's Right to Subrogation on
Improper Payment
Collection of Documentary Drafts

Colorado
Counterpart
§§ 14-18-3,-5
§ 14-8-7
§ 95-1-49
§§ 95-1-65, -66
§ 14-3-3
§ 14-3-8
New
New

11 "Item" is defined as "any instrument for the payment of money even though it is
not negotiable but does not include money." UNIFORM COMMERCIAL CODE § 4-

104(g).
112 UNIFORM COMMERCIAL CODE

§ 4-103 Comment 3.

113 UNIFORM COMMERCIAL CODE § 4-101 Comment.
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The validity of this theory is supported by the obvious movement
toward uniformity in this field during the past forty years. In 1929
the American Bankers Association proposed a uniform code 4 on
bank collections which was ultimately enacted by twenty-two states.115
Colorado, the most recent of these, adopted the ABA Code in modified form in 1957 as part of the comprehensive Colorado Banking
Code."' The Model Deferred Posting Statute.. is a more recent
uniform act of the American Bankers Association which Colorado
has adopted in part.118
Article 4 is the first comprehensive uniform banking practices
and collections statute, and is designed to supersede the ABA Code,
the Model Deferred Posting Statute, and the various non-uniform
laws in many states. The article adopts many of the rules and
policies of these statutes as well as codifying many court decisions
and banking practices which have not previously been covered by
statute." 9 And as would be expected, it has been both praised and
criticised. °
Article 4 is divided into five parts. Part 1 contains rules of construction and definitions which are applicable throughout the article.
Part 2 contains fourteen sections on the collection process: sending
and presenting items, provisional and final payment by payor banks,
etc. Part 3 deals with deferred posting, late returns of items, and
the responsibility of the payor bank when it receives notice, stoporders, and the like. Part 4 sets out the rights and duties in the
payor bank-customer relationship. Part 5 governs collections of
documentary drafts.
The vexing conflicts question concerning which law will govern
the liability of a bank handling an item for presentment, payment,
or collection is resolved in favor of a rule which is essentially tort
by nature: the law of the place where the bank is located.'' This
was considered preferable to other alternatives because of the ambulatory nature of an item caught up in the collection process and the
necessity of a bank being aware of the law by which its liability
114The ABA Bank Collection Code (found in II MARTINDALE HUBBELL LAW DIRECTORY PART III (1932))
is not one of the uniform acts drafted by the National
Conference of Commissioners on Uniform State Laws. The only uniform act on
this subject drafted by the body is the Uniform Bank Collection Act, which has not
been enacted by any state.
1 15
Wertz, Article 4: Bank Deposits and Collections, 21 MONT. L. REV. 42 (1959).
116 COLO. REV. STAT. § 14-8-1 to -15 (1963).
117 The Model Deferred Posting Statute (found in III MARTINDALE HUBBELL LAW
DIRECTORY PART VI (1952)).
118 CoLo. REV. STAT. § 14-8-4 (1963).
119 UNIFORM COMMERCIAL CODE § 4-101 Comment.
120 Cf. Wallace, Comments on the Proposed Uniform Collection Code, 16 VA. L. REv.

792 (1930); Townsend, The Bank Collection Code of the American Bankers Association, 8 TUL. L. REV. 21, 236, 376 (1934).
121 UNIFORM COMMERCIAL CODE § 4-102(2).
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would be determined. 22 This rule will fill a gap in the present law.
The last sentence of Section 4-102(2) will be inapplicable because
of the prohibition against branch banking in the state. 23
Section 4-103 permits the parties to vary the provisions of
Article 4 except that the requirement of good faith and ordinary
care by the bank may not be varied nor can damages flowing therefrom be limited. However, the parties are free to determine the
standards by which this responsibility is to be measured, providing
the standards are not manifestly unreasonable. The same section
provides that Federal Reserve Regulations, operating letters, clearing
house rules, and the like, shall have the effect of an agreement between the parties whether assented to or not, and that compliance
therewith constitutes the exercise of ordinary care. These provisions
have been severely criticised because they permit banks to take unfair
advantage of depositors by the use of form contracts and the like
through the unequal bargaining power of the parties. 1 2 Early drafts
of the article containing rigid rules for the protection of depositors
were abandoned, however, in favor of the present version which
was considered essential to the future growth of banking procedures. 25 It would seem that arguments on this matter are moot
so far as Colorado is concerned since the above provisions are almost
identical to present law."' But the Code does go a little further in
attempting to accommodate future growth in banking practices by
authorizing the development of new banking methods which are
consistent with the article, providing they are reasonable under the
circumstances." 7
Resolution of disputes between the payee of an item and the
payor, or drawer, or creditors of the drawer, often calls for a determination of whether the item has been finally paid and if so, at
what time. This has been a difficult question in some jurisdictions,
and no state, prior to the Code, has enacted what could be considered
a comprehensive rule covering the matter."5 Article 4 provides that
final payment will occur when (a) the item is paid in cash, or
(b) a final settlement"5 for the item is made, or (c) posting of the
UNIFORM COMMERCIAL CODE § 4102 (2) Comment 2.
123 COLO. REV. STAT. § 14-3-1 (1963).
124 Beutel, The Proposed Uniform (?) Commercial Code Should Not be Adopted, 61
YALE L.J. 334 (1952).
125 CLARKE, BAILEY & YOUNG, BANK DEPOSITS AND COLLECTIONS 29 (1963); Brome,
Bank Deposits and Collections, 16 LAw & CONTEMP. PROB. 308 (1951).
126 COLO. REv. STAT. § 14-8-2'(1963).
7
2 UNIFORM COMMERCIAL CODE § 4-103(4); see Comment 5.
1'

128 CLARKE, BAILEY & YOUNG, Op. cit. supra note 125, at 75.

129 "Settle" is defined as payment "in cash, by clearing house settlement, in a charge
or credit or by remittance, or otherwise as instructed. A settlement may be either
provisional or final;" UNIFORM COMMERCIAL CODE § 4-104(j).
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item is completed, or (d) the time for revocation of a provisional
settlement has passed without revocation. 3 ' Final payment through
final settlement and expiration of the time for revocation are new
to Colorado, and the rule on posting would make the law more
precise than it now appears"' by providing that the process of posting must be complete before final payment is made.
The system of deferred posting - the process of posting items
to customer accounts the day following their receipt - gives the
bank time to cope with large volumes of items on a "production
line" basis." 2 The Code provides that settlements before midnight
on the date an item is received under this practice may be revoked
by the payor bank up to the "midnight deadline"'3 3 unless final
payment has occurred before then. To recover any payment previously made the bank must either return the item or send written
notice of dishonor before the midnight deadline." ' This provision
is consistent with present law." 5
On the whole, Article 4 represents very little departure from
the relevant law in Colorado. Even where changes will be made
they are primarily in the nature of clarifications and gap-filling rules.
Upon becoming operative the Code will repeal portions of
Article 3136 and all of Article 8". of the Colorado Banking Code of
1957. The rest of the Colorado Banking Code should be examined
generally in light of Article 4.
ARTICLE

5:

LETTERS OF CREDIT

A letter of credit is
an engagement by a bank or finance company or other issuer which

is made at the request of its customer or some other person who
owes a debt which will arise in the future to a third person, which
is made to that third person. The engagement is that if certain
things are done, either by way of presentation of pieces of paper
or simply by the making of a demand for payment of a draft or
acceptance, payment or acceptance will take place. 1 s
The primary characteristic of letter of credit financing is that it
130 UNIFORM COMMERCIAL CODE § 4-213 (1).

131 COLO. REV. STAT. § 14-8-8 (1963).
132 UNIFORM COMMERCIAL CODE § 4-301 Comment 1.

133

''Midnight deadline' with respect to a bank is midnight on its next banking day on
which it receives the relevant item or notice or from which the time for taking
action commences to run, whichever is later;" UNIFORM COMMERCIAL CODE § 4-

104(h).
134 UNIFORM COMMERCIAL CODE § 4-301.

135 COLO. REv. STAT. § 14-8-12 (1963).
6

13 COLO. REV. STAT. § § 14-3-3, -7, -10, -12 (1963).
13

COLO. REV. STAT. § 14-8 (1963).
138 Mentschicoff, How to Handle Letters of Credit, 19 Bus. LAw. 107 (1963).
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results in the substitution of the unknown or doubtful financial
standing of a buyer, with the known and more reliable financial
position of a third party, usually a bank.'39 Approximately ninety
per cent of all international sales transactions are financed by the
use of commercial letters of credit, and their use in domestic transactions is becoming more frequent each year. 4 It has been estimated
that only about one hundred banks in the United States issue letters
of credit, and that twenty-five of these do seventy-five per cent of
the business which in New York alone has reached several million
dollars a year.'
Colorado has no statutory or case law regulating letters of credit
transactions, but Colorado merchants use letters of credit and their
transactions are governed by fairly definite standards or rules. A

large Denver bank receives applications for commercial letters of
credit for the financing of foreign transactions on the average of

two per week. Applications for domestic letters of credit are less
frequent but some are being used." 42
Usually
Customs and
will become
incorporated

a letter of credit will make reference to the Uniform
Practices for Commercial Documentary Credits4 3 which
part of the terms of the letter of credit if successfully
by the parties. The Uniform Customs are the product

of an attempt by the world commercial community to establish procedures and standards by which letter of credit financing should
be governed, but they do not have the force of law. Article 5, which

is intended to govern domestic and foreign credits,'

4

was drafted

to give legal effect to the basic principles found in the Uniform

Customs, but Article 5 is by no means a codification of that longer
139

BOGERT,

BRIrrON &

HAWKLAND,

CASES

ON SALES

AND SEcuRITY

341

(4th ed.

1962).
140Letters of Credit Under the Proposed Uniform Commercial Code: An Opportunity
Missed, 62 YALE L.J. 227 (1953).
141 BOGERT, BRrrroN & HAWKLAND, op. cit. supra note 139, at 340.
142 Typically the Denver banks do not issue foreign letters of credit, but arrange to have
them issued by a corresponding bank on the east or west coast. They follow this
practice because the "prime" coastal bank has a greater number of foreign correspondents and it is better equipped to handle all aspects of letter of credit financing,
including the examination of requisite documentation for errors. Interview with vicepresident, First National Bank of Denver, January, 1965.
143 International Chamber of Commerce Brochure No. 151 (1951).
144 Of course Article 5 can regulate international transactions only to the degree permitted by the rules of conflict of laws. On this point Section 1-105 provides, "Except
as provided hereafter in this section, when a transaction bears a reasonable relation
to this state and also to another state or nation the parties may agree that the law
either of this state or of such other state or nation shall govern their rights and
duties. Failing such agreement this Act applies to transactions bearing an appropriate
relation to this state."
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and more comprehensive document.' 5 Article 5 does not purport
to contain an exhaustive enumeration of all laws applicable to letter
of credit transactions,' 6 and in some instances usages of trade may
govern the transactions,' thereby creating the possibility that courts
may apply rules or concepts that are found in the Uniform Customs
or in general banking usage when Article 5 or the parties have not
expressly dealt with the matter.
A letter of credit or "credit" is defined by the Code as being
"an engagement by a bank or other person made at the request of
a customer ... that the issuer will honor drafts or other demands for
payment upon compliance with the conditions specified in the
' In banking parlance and under the
credit."148
Code the person requesting the letter of credit is the "customer"; the bank agreeing to give
the credit is the "issuing bank," and the person receiving payment
under the credit is the "beneficiary."14' 9 The issuing bank may notify
the seller directly that the letter of credit is available or it may do
so through a correspondent bank which will act either as an "advising
bank" or as a "confirming bank." The difference is that the advising
bank is merely responsible for the accuracy of its own statements,
whereas the confirming bank becomes directly obligated on an agreement that the credit will be honored, either by the issuer, the confirming bank, or a third bank.' 50
The letter received by the beneficiary advising him of its issuance whether from the issuing or confirming bank is the letter of
credit. It will usually contain a statement that it is irrevocable, in
which case it may not be modified without the consent of the beneficiary once he has received it."'
There are several advantages to both buyer and seller under
letter of credit transactions which cannot be obtained under any
other method of financing a sale. The cost of the credit to the buyer
is low because the issuer is secured from the moment the goods are
shipped until they are sold. The documents of title and other docuChadsey, Practical Effect of the Uniform Commercial Code on Documentary Letter
of Credit Transactions, 102 U. PA. L. REV. 618, 619 (1954). Commentators frequently say that Article 5 merely codifies some of the existing letter of credit practices without much change. Chadsey, supra 618, 620. This view is substantially true
so far as it goes, but it does appear that the draftsmen took the opportunity to
strengthen the position of banks as to their potential liability on nearly all fronts.
It is especially apparent that issuing banks have been unduly insulated from liability.
Comment, supra note 140, at 262.
146 UNIFORM COMMERCIAL CODE § 5-102 Comment.
147
UNIFORM COMMERCIAL CODE §§ 5-109; 1-205 (4).
148 UNIFORM COMMERCIAL CODE § 5-103.
145

149 Ibid.
150 UNIFORM COMMERCIAL CODE §§ 5-103, -107.
151

UNIFORM( COMMERCIAL CODE §

5-106.
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ments must be sent directly to the issuing bank which will usually
relinquish the documents of title to the buyer in return for a trust
receipt. This not only protects the issuer but benefits the buyer too,
since he is not required to part with his working capital - the goods
being paid for with the proceeds of their resale. The seller is benefited by the substantial elimination of the risk that the goods will
not be paid for. He is given assurance of almost immediate payment
for his goods by discounting his draft at his local bank, because a
draft backed by a letter of credit is nearly as good as money. Finally,
the seller is able to use the buyer's line of credit to finance his own
purchase or manufacture of the goods."5 2
As a prerequisite to being honored the letter of credit will state
certain terms and conditions with regard to documentation which
must be met by the beneficiary. Typically the credit will designate
the nature of the draft to be submitted and other accompanying documents: invoices, weight returns, negotiable dock delivery order, bills
of lading, insurance papers, and the like. If these conditions are met
and the documents appear to be regular on their face the issuing or
confirming bank must honor the draft or demand for payment
regardless of whether the goods conform to the underlying contract.
This is consistent with the primary purpose of letter of credit financing which is to assure the seller of prompt payment against documents.'53 Accordingly the letter of credit, which is essentially a contract between the issuer and beneficiary, is considered to be independent of the underlying contract between the beneficiary and the
customer.'
Even if an innocent third party is involved, such as a
negotiating bank, the issuer must honor the draft or demand for
payment even though a defect in the documents, such as forgery,
in fact exists."' The risk of the beneficiary's bad faith is placed on
the customer who was the party who trusted him " and not on the
issuer. " ' In either of these cases the issuer is entitled to immediate
reimbursement by the customer." 8
Occasionally the documentation may have an obvious defect
such as the absence of a full set of bills of lading or the failure on
the part of the beneficiary to pre-pay the freight as required by the
credit." 9 In such cases the issuer or customer may be under no obli152 Comment, supra note 140, at 231-33.
153 Maurice O'Meara Co. v. National Park Bank of New York, 239 N.Y. 386, 146 N.E.
636 (1925) ; UNIFORM COMMERCIAL CODE § 5-114.
154 UNIFORM COMMERCIAL CODE § 5-114 Comment 1.
155 UNIFORM COMMERCIAL CODE § 5-114(2).
156 UNIFORM COMMERCIAL CODE § 5-114

Comment

2.

157 UNIFORM COMMERCIAL CODE § 5-109.

158UNIFORM COMMERCIAL CODE

§

5-114(3).

159 E.g., Dixon, Irmaos & CIA v. Chase National Bank, 144 F.2d 759 (2d Cir. 1944).
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gation to accept the draft or make reimbursement.16 ° Article 5 provides that banks seeking to obtain acceptance, negotiation, or reimbursement may obtain the desired result by giving an indemnity.' " '
Frequently a supplier-beneficiary will want to use the buyer's
line of credit for the purpose of financing the supplier's purchase of
the goods from the manufacturer or another supplier. A device
known as the "back-to-back" letter of credit has been developed to
accommodate this type of transaction. A second irrevocable credit
containing an agreement of payment equal to the cost of the goods
to the original beneficiary is sent by the issuing bank to the manufacturer or supplier further up the line. However, this is done only
after the issuing bank has obtained an assignment of the beneficiary's
interest under the original credit of an amount equal to that stated
in the back-to-back credit; the beneficiary will not merely assign this
amount directly to the manufacturer or supplier because some doubt
has arisen as to the validity of such a transaction.'6 2 Article 5 eliminates this uncertainty by providing that the beneficiary may assign
the proceeds of the credit and that the issuer must honor the assignment from the time it receives notification of the assignment coupled
with a reasonable identification of the credit and a request that the
issuer pay the assignee. Moreover, proceeds may be assigned even
though the credit states that it is nontransferable or nonassignable. " '
Article 5 will not repeal any existing Colorado law.
ARTICLE

6:

BULK TRANSFERS..

Shortly before the turn of the century the sale of goods in bulk
by merchants became a common method of defeating the claims of
creditors. Fraudulent conveyances laws of that time provided no
effective remedy for the evil since they were concerned with the
160 In fact the court found a banking custom in the Dixon case, supra note 159, which

required the issuer to pay the draft upon submission of an indemnification agreement to the issuer and found the bank liable for failure to honor the demand for
payment.
161 UNIFORM COMMERCIAL CODE § 5-113.
162 HONNOLD,

CASES

AND MATERIALS

ON SALES AND

SALES FINANCING

189 (2d

ed.

1962).
163 UNIFORM COMMERCIAL CODE § 5-116.

164 Sections of Article 6, not discussed below, which make significant changes in Colorado law, with citations to their counterparts in COLORADO REVISED STATUTES

(1963)

and Colorado judicial decisions:
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§ 6-111
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intent of the seller to hinder or defraud his creditors, whether the
buyer had notice of the scheme, or whether the consideration received
for the goods was adequate. Thus a debtor could defeat his creditors
through a bulk sale to a bona fide purchaser for adequate consideration. The National Association of Credit Men drafted the first bulk
loophole and today all
sales act for the purpose of plugging 16this
5
states have a bulk sales act in some form.
Since their advent, bulk sales statutes have taken on many
variations, but they all have one thing in common: if the designated
class and quantity of goods are sold by the operator of an appropriate enterprise in a transaction outside the ordinary course of
business, failure of the seller or buyer to comply with the notice-tocreditors provisions will render the transfer invalid as against the
seller's creditors. This makes possible the anomalous proposition
that an owner of unencumbered property may convey a title to his
goods which is inferior to the title he possesses. The policy underlying this result would seem to be that commercial expediency, if
not justice, requires "security of contracts for the seller's creditors
at the expense of security of acquisitions for the buyer."1 6 If the
innocent buyer wants to avoid this consequence, let him comply with
the Bulk Sales Act.
Before the enactment of Article 6 by many states, the most
common form of the act was that adopted by New York.1 "7 In 1915
this form was enacted by Colorado 6 and remained on the books
until repealed in 1961 by the present version, 6 which will be superseded by Article 6 of the Code."'
The heart of Article 6 is in the provision that unless the transferee gives notice to the creditors of the transferor at least ten days
before he "takes possession of the goods or pays for them whichever
happens first" the transfer is ineffective against the creditors of the
transferor."' Although it is not expressly stated the consequence
for failure to give proper notice - ineffectiveness of the transfer as
against the transferor's creditors - appears to be the same as under
the present Colorado provision which makes the transferee "a receiver and to be held accountable to such creditor for all the stock
in trade . . ." that has come into his possession by virtue of the
65

1

66

1

BOGERT,

BRITTON &

HAWKLAND,

CASES ON

SALES AND SEcuRIY 224 (4th

ed.

1962) ; VOLD, SALES 409 (2d ed. 1959).
VOLD, op. cit. supra note 165, at 410-11.

Bulk Sales Act, Personal Property Law § 44.
168 Colo. Sess. Laws 1915, ch. 92, p. 251.
169 Colo. Sess. Laws 1961, ch. 86, p. 282. Listed as CoLo. REV. STAT.
167 New York

'(1963).
170 UNIFORM COMMERCIAL CODE

171UNIFORM COMMERCIAL CODE

§§ 6-101 to-111.
§ 6-105.

§§

18-1-1, -9
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transfer. 1' 2 Accordingly, the transferee does not become personally
liable for the debts but merely holds the goods for the creditor.'
Section 6-102(1) defines a bulk transfer as "any transfer in bulk
and not in the ordinary course of the transferor's business of a major
part of the materials, supplies, merchandise, or other inventory of an
enterprise subject to this Article." Section 6-102(2) extends the list
of goods to include "equipment" but reduces the quantitative limitation of subsection (1) from a "major part" to a mere "substantial
part," and even then it must be made in connection with a bulk transfer of inventory.'74 These provisions change Colorado law in several
respects. The quantitative limitation on transfers other than equipment will be increased from "any part" to a "major part." This
change will eliminate routine sales which might otherwise be thought
to fall within the act, and it will remove any doubt as to what is
meant by the self-contradictory phrase "sale or transfer in bulk of any
part ... ."'" The class of goods covered by Article 6 appears to be
quite similar to present law except the article broadens the class a
little by including materials, supplies, merchandise, inventory, and
equipment, as compared to "stock in trade or stock in trade and
fixtures." A further change comes from the requirement that there
must be a sale of a "substantial part of the equipment" before such
sale is within the act, whereas present law places no minimum
amount on the transfer of fixtures." 6 Extension of the bulk sales
law to sales of a substantial part of the equipment is new to Colorado
to the extent that equipment is not fixtures.
The enterprises to which the article is applicable are "those
whose principal business is the sale of merchandise from stock,
including those who manufacture what they sell.'"'17 It should be
noted that the only manufacturers included in this provision are those
who principally sell merchandise from stock.7 8 This innovation is
based on the recognition that suppliers or financers might advance
credit on the faith of the stock in trade of a manufacturer as well as
Manufacturers
on the faith of the stock in trade of a merchandiser.'
Act, and they
included
in
Colorado's
Bulk
Sales
are not specifically
8
have not been included by judicial decision.
17

§ 18-1-8 (1963).
Waterman v. Perrotta, 144 Colo. 117, 120, 355 P.2d 313 (1960).
174 UNIFORM COMMERCIAL CODE § 6-102(2).
175 COLO. REv. STAT. § 18-1-1 (1963).
2 COLO. RaV. STAT.

173

176

Ibid.

177UNIFORM COMMERCIAL CODE § 6-102 (3).
178 HAWKLAND, SALES AND BULK SALES 167 (1958).

179
Miller, Bulk Sales Law: Business Included, 1954 WASH. U.L.Q. 1, 47 (1954).
180 Compare Englewood State Bank v. Tegtman, 85 Colo. 340, 275 Pac. 935 (1929).
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Article 6 imposes on the transferee the responsibility of obtaining a schedule of the transferor's creditors, but the responsibility
for its completeness and accuracy rests on the transferor.' This
section changes Colorado law by permitting the omission of names
of persons the transferor has reason to believe might become creditors before the transfer, 8 ' and by requiring the inclusion of the
names of persons asserting claims against the transferor even though
such claims are disputed.'83 Omission from the schedule of the names
of persons it is believed might become creditors before the transfer
will reduce the protection to such persons because it has the effect
of denying them notice of the intended transfer.' There is no provision in the article which makes the transferor guilty of perjury for
swearing a false affidavit as to the accuracy and completeness of the
list of creditors as under the present act,' 85 but the penalty will still
exist since it is included in a companion bill to the Uniform Commercial Code.' 86
Article 6 provides for a "short form" notice in those cases
where all debts of the transferor will be paid as they fall due. 8 7
This is based on the theory that honest and solvent transactions ought
to be facilitated. 88 Section 6-107 changes the law by eliminating
numerous facts from the notice in appropriate cases, 8" by permitting
personal delivery of the notice as an alternative to registered or certified mail, " ' and by eliminating the requirement of posting of notice
of transfer at the transferor's place of business and publication of the
notice in the newspaper. "'
Article 6 makes a significant innovation by extending the application of the bulk sales law to sales by auction. In most states
prior to enactment of the Code, bulk sales by auction were not subject to the statute because of the impracticability of requiring the
transferee to give the requisite notice, i.e., the buyer is not known
until the sale has been made, which is when the hammer falls. Unless the creditor happened to see an advertisement of the intended
sale his rights might be defeated. 9 ' The code has overcome this difficulty by placing on the auctioneer the duty to inform creditors.
181 UNIFORM COMMERCIAL CODE
82

§ 6-104.

§ 18-1-3 (1963).
183 UNIFORM COMMERCIAL CODE § 6-104.
184 UNIFORM COMMERCIAL CODE §§ 6-107(3),
18 COLO. REV. STAT. § 18-1-9 (1963).
1

COLO. REV. STAT.

-109.

188 Colo. Sess. Laws 1965, ch. 140, § 1.
187 UNIFORM COMMERCIAL CODE § 6-107(1).

§ 6-107 Comment 2.
18-1-2 (1963).
88
1 COLO. REV. STAT. § 18-1-4 (1963).
181 COLO. REV. STAT. §§ 18-1-5, -6 (1963).
92
1 BOGERT, BRITTON & HAWKLAND, op. cit. supra note 165, at 240-41.
188 UNIFORM COMMERCIAL CODE
89

1

COLO. REV. STAT.

§
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If he fails in this duty the sale will not be ineffective as to the
transferee, but if the auctioneer knows the sale was one in bulk
he will be personally liable to the creditors to the extent of the proceeds received from the sale.193
Section 6-106 of the Official Text is excluded from the Colorado
version of the Code apparently on the ground that Colorado law has
not in the past required the transferee to pay the proceeds of the
transfer directly to the creditors of the transferor. This pracice was
followed in several states prior to the drafting of the Code. 9 Presumably the sponsors of the Code in Colorado have taken the view
that the required notice to creditors gives them adequate protection.
This deletion should not seriously hamper uniformity since the draftsmen of the Code have made the section optional.
Upon becoming operative, Article 6 will repeal the Colorado
Bulk Sales Law. 9 '
ARTICLE 7: DOCUMENTS OF TITLE.. 6

Perhaps the greatest attestation to the need for Article 7 is
the piecemeal manner in which the uniform acts have covered this
field of law, and the failure of these acts to receive adequate accep193 UNIFORM COMMERCIAL CODE § 6-108.
194

HAWKLAND, op. cit. supra note 178, at 170.

195 COLO. REV. STAT.

§§ 18-1-1 to -9 (1963).

196 Sections of Article 7, not discussed below, which make significant changes in Colo-

rado law, with citations to their counterparts in COLORADnO REVISED STATUTES
(1963) and Colorado judicial decisions:
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Duty of Care-Contractual Limitation of
Carriers Liability
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§ 7-503
§ 7-506
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§ 7-601
§ 7-602
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Delivery Without Indorsement - Right to
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§ 115-12-3

New re "regular
course of business"
§ 147-3-5
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tance by the states. Relative to this subject Professor Robert Braucher
has observed:
Documents of title have been the subject of comprehensive uniform
laws. The Uniform Warehouse Receipts Act (UWRA), promulgated by the National Conference of Commissioners on Uniform
Laws in 1906, has been enacted in every state. The Uniform Sales
Act (USA), promulgated in 1906 and enacted in 34 states, deals
with negotiation and transfer of documents of title in Sections 27
through 40. Bills of Lading are the subject of the Uniform Bills
of Lading Act (UBLA), which was promulgated in 1909 and has
been enacted in 31 states; it conforms pretty well to the UWRA and
USA.197
Article 7 constitutes a consolidation and revision of the UBLA,
the UWRA,"' and those sections of the USA dealing with documents of title. The criminal provisions which appeared in the UBLA
and UWRA are omitted from the Code on the ground that they are
not properly subjects of commercial law and are generally duplicated
in the criminal law of the states dealing with fraud. However, these
provisions have been enacted by Colorado in a companion bill to
the Uniform Commercial Code. 9" Of course this article does not
purport to supersede federal statutes regulating carriers and warehousemen °° nor the various Colorado statutes regulating carriers, 0 '
locker plants,"' grain,"' and other provisions governing warehouses
in special cases."0
Colorado adopted the UWRA in 191120 and the USA in
The UBLA has not been enacted. The meager statutory
provisions related to bills of lading which Colorado does have,
outside of those in the USA,' °7 were enacted in 1883. 08
1941.06

Article 7 is divided into six parts, the major ones being Part
1, General Provisions; Part 2, Warehouse Receipts: Special Pro197

BRAUCHER, DOCUMENTS OF TITLE 3 (1958).

198 Since COLO. REV. STAT. ch. 147 (1963)

is substantially the same as the UNIFORM
WAREHOUSE REcEIPTs ACT, the Colorado act will be referred to herein as the UWRA.
19 Colo. Sess. Laws 1965, ch. 140, §§ 1-6.
200 Federal Bills of Lading Act, 39 Stat. 538-45 (1916),
as amended, 49 U.S.C. §§ 81124 (1946) ; Carriage of Goods by Sea Act, 49 Stat. 1207 (1936), as amended, 46
U.S.C. §§ 1300-315 (1946); Interstate Commerce Act and Carmack Amendment,
34 Stat. 593 (1906), as amended, 49 U.S.C. § 20 (1946); U.S. Warehouse Act,
39 Stat. 486 (1916), as amended, 7 U.S.C. §§ 241-73'(1946).
201 COLO. REV. STAT. §§ 115-1-1 to 115-13-6 (1963).
02
2
COLO. REV. STAT. §§ 7-12-1 to-10 (1963).

§§ 7-14-1 to -19 (1963).
REV. STAT. §§ 7-5-5, 30-3-24, 66-13-1, 86-1-4, and 86-1-6 to -8 (1963).
20 5
COLO. REv. STAT. §§ 147-1-1 to -5-3 (1963).
206 COLO. REV. STAT. §§ 121-1-1 to -79 (1963).
203 COLO. REV. STAT.

2

04

COLO.

REV.
selling bills
the UWRA,
208 COLO. REV.

W7

CoLo.

STAT. § 121-7-40 (1963) governs the rights of persons buying and
of lading and warehouse receipts; where these provisions conflict with
the latter act controls.
STAT. §§ 86-1-4 to -14 '(1963). There have been no amendments.
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visions; Part 3, Warehouse Receipts and Bills of Lading: General
Obligations, and Part 5, Warehouse Receipts and Bills of Lading:
Negotiation and Transfer. Part 6 contains three miscellaneous provisions pertaining to warehouse receipts and bills of lading.
The most common types of documents of title are warehouse
receipts and bills of lading, but the definition in the Code also includes: a "dock warrant, dock receipt, . . . order for delivery of
goods, and ...any other document which in the regular course of
business or financing is treated as adequately evidencing that the
person in possession of it is entitled to receive, hold and dispose of
the document and goods it covers."2 9 Warehouse receipts must contain certain formal requisites to qualify;21 ° bills of lading need only
evidence "the receipt of goods for shipment.''2 All documents of
title "must purport to be issued by or addressed to a bailee and purport to cover goods in the bailee's possession which are either
identified or are fungible portions of an identified mass. "212
The Code provides that a warehouseman or carrier will be liable
to a bona fide purchaser of a warehouse receipt or bill of lading
issued by an agent who misdescribes or does not receive the goods
described in the document. But to recover, the purchaser must have
relied on the description. The principal may escape liability, however, if a notation 212 is made on the document that the bailee does
not know "whether any part or all of the goods in fact were received or conform to the description," and if this is true.2 1 4 At common law the principal was not liable on documents issued without
receipt of the goods. Section 23 of the UBLA overturned common
law with a provision similar to the one in the Code, 15 but the
UWRA, as originally promulgated, did not. In 1922 the Commissioners on Uniform State Laws amended the UWRA to bring it in
line with the UBLA on this point," 6 and this amendment was adopted
by Colorado.2 1 7 Thus present law is consistent with the Code provision governing warehouse receipts, but no similar statutory provision or case governing bills of lading has been found. The Code
would therefore remove the uncertainty on this point by filling a gap
in present law.
(emphasis added).
7-202. These are substantially similar to the present
law. CoLo. REV. STAT. § 147-1-2 (1963).
211 BRAUCHER, op. cit. supra note 197, at 12.
21 2
UNIFORM COMMERCIAL CODE § 1-201(15).
212 The notation must be conspicuous in the case of all documents of title except bills
of lading. UNIFORM COMMERCIAL CODE § 7-203.
214 UNIFORM COMMERCIAL CODE §§ 7-203, -301.
209 UNIFORM COMMERCIAL CODE § 1-201(15)
210 UNIFORM COMMERCIAL CODE §

215 UNIFORM COMMERCIAL CODE § 7-203.
216 BRAUCHER, Op. cit.
217 COLO. REV. STAT. §

supra note 197, at 22-23.
147-2-13 (1963).
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The duty of reasonable care is imposed on warehousemen and
carriers in handling goods for which a document has been issued.
This duty may not be disclaimed. However, damages arising from
breach of this duty may be limited by an agreement stipulating "a
specific liability per article or item, or value per unit of weight" in
the case of a warehouseman, 1 8 and a provision "that the carrier's
liability shall not exceed a value stated in the document" in the case
of a carrier."' These provisions settle the controversy which had
arisen under the uniform acts... as to whether a limitation of a
bailee's liability to stated amounts constituted a violation of his duty
to exercise reasonable care in transporting and storing the bailor's
goods. Colorado resolved this question for carriers in 1910221 and
for warehousemen in 1947222 by providing in each case that the
limitation of a bailee's liability does not constitute a violation of this
duty. Thus, the law of Colorado on this point has merely been rewritten and consolidated. However, the Code does make an innovation by providing that a limitation clause would have no effect where
the goods are converted to the use of the warehouseman or carrier.
The Code provides two methods of enforcing a warehouseman's
and carrier's lien which may be loosely described as a "summary"
and a "complex" procedure. Under the summary method the lienor
may sell the goods at either a public or private sale "at any time or
place" and "on any terms" so long as they are "commercially reasonable" and the owner or parties of interest have been notified.
Minimum requirements of the notice are stipulated and "commercial
reasonableness" is elaborated upon. 223 The complex procedure for enforcement requires a demand for payment of the lien not less than
ten days after receipt of the notice by the owner; a conspicuous
statement in the notice that if the lien is not paid the goods will be
advertised for sale; two weekly advertisements of the intended sale
which must be printed more than 15 days after the advertisement;
and a public sale at the nearest suitable place to where the goods
are stored. 2 The lienor may bid at the sale under either method
if the sale is public, and after satisfaction of the lien the balance
218 UNIFORM COMMERCIAL

CODE

219 UNIFORM COMMERCIAL CODE

§ 7-204.

§

7-309.

3; UWRA §§ 3, 21.
221 COLO. REV. STAT. § 115-12-3(2) ; Denver & R.G.R.R. v. Teufel, 64 Colo. 515, 172
Pac. 1060 (1918).
22 COLO. REV. STAT. § 147-2-14 (1963).
223 UNIFORM COMMERCIAL CODE § 7-2 10.
224 UNIFORM COMMERCIAL CODE § 7-308.
220 UBLA

§
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must be paid over to the person who would have been entitled to
the goods.2' 5
Where the goods are owned by a non-merchant, a warehouseman may enforce his lien only by the more complex procedure which
was primarily intended to apply to private owners who store household goods."6 But a carrier may use either procedure regardless of
the classification of the owner.
The existing procedure for enforcing a warehouseman's lien in
Colorado is substantially similar to the Code's complex procedure." '
Article 7 will greatly simplify the procedure where the enforcement
is against goods owned by a merchant, in addition to consolidating
and rewriting existing law. Colorado's provision for the enforcement
of a carrier's lien is also somewhat similar to the complex procedure
except that it requires the appointment of an appraiser, and appears
to require considerably more time. 8
Part 5 of Article 7 replaces substantially similar laws relating
to negotiation and transfer governing bills of lading 2 . and warehouse receipts. 2
Article 7 will fill many gaps in the law, bring the law governing
bills of lading more in line with the rules governing warehouse
receipts,22 ' and generally result in a consolidation and rewriting of
the law in this field.
Upon becoming effective Article 7 will repeal the Issue of
Warehouse Receipts law,22 the sections of the Uniform Sales Act
covering negotiable documents, 2 2 and the statutes relating to violation of the duty imposed on carriers." 4 The provisions relating to unclaimed freight 2.5 and warehouseman liens 2 6 should be examined in
light of the Code.
2
22

UNIFORM COMMERCIAL CODE §§ 7-210(6), 7-308(5).
6 UNIFORM COMMERCIAL CODE § 7-2 10 Comment 1.

227 COLO. REV. STAT. § 147-2-26'(1963).
§§ 86-1-4, -6 to -10 (1963). This is also an alternative procedure
for the enforcement of the warehouseman's lien and was in existence thirty-eight years
before the UWRA was enacted.
9
2 COLO. REV. STAT. §§ 121-1-25 to -40 (1963).
28 COLO. REV. STAT.

2 30

COLO. REV. STAT. §§ 147-2-26; 147-3-1 to -12

(1963); Bishkoff, Documents of

Title, A Comparison of the Uniform Commercial Code and Other Uniform Acts, with
Emphasis on Michigan Law, 59 MICH. L. REV. 711, 725-27 (1961).
231 UNIFORM COMMERCIAL CODE §§ 7-402, -403.
232 COLO. REV. STAT. ch. 147 (1963).
2 33
COLO. REV. STAT. ch. 121 (1963).
234

COLO. REv. STAT. § 115-12-3 (1963).

5

3 COLO. REV. STAT. § 115-13-2 (1963).
236 CoLo. REV. STAT. §§ 86-1-4, -6 to -14 (1963).

It appears these provisions will be
repealed by the Code in view of § 10-102 and §§ 7-209 & 7-307.
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8: INVESTMENT SECURITIES

7

Article 8 is most expressively described as a negotiable instruments law for investment securities, and is the first single piece of
legislation to contain all the law relative to this type of instrument.
Prior to this article, bearer bonds were governed by the NIL,"'8 and
stock certificates were covered by the Uniform Stock Transfer Act.239
Registered bonds as well as many other types of investment securities
were not covered by any uniform act. Although investment securities
are negotiable instruments under pre-Code law24 as well as under
with
the Code,2 4 1 there are good reasons why they should be dealt
24
under an article entirely separate from commercial paper. 1
Article 8 makes the greatest changes in the law relative to (1)
the negotiability and (2) the registration of transfers of investment
securities. These changes are manifested primarily in the extension
of the attributes of negotiability, with the valuable cut-off protection
to bona fide purchasers, to securities not granted negotiability under
the pre-Code law, and by the greater ease and facility with which
registration of transfers may take place under the Code. The following comment will deal mainly with these two aspects of the article.
In view of the great volume of securities traded in the nation
each day it is obvious that the attribute of negotiability is an extremely valuable, if not indispensable, characteristic of securities.
Stock is made negotiable by the USTA;343 however, many questions
have arisen with regard to the negotiability of other types of securities not governed by this act. For example, a registered bond may
not be negotiable because it is not "payable to order or to bearer."'4 4
Similarly, an income bond which states that interest will be payable
237 Sections of Article 8, not discussed below, which make significant changes in the law,
with citations to their counterparts in COLORADO REVISED STATUTES (1963):

Uniform
Commercial
Code
§ 8-105
§ 8-206(1) (b)
§ 8-302
§ 8-304(2)
§ 8-306,-308(4)
§ 8-311

Subject
Presumptions
Completion or Alteration of Instrument
Bona Fide Purchaser
Notice to Purchaser of Adverse Claims
Warranty
Effect of Unauthorized Indorsement

238 CoLo. REV. STAT.
239

Colorado
Counterpart
COLO. R. Civ. P. 8
§ 95-1-15
§ 95-1-52
§ 95-1-56
§ 95-1-66
§ 95-1-23

§§ 95-1-1, 95-4-7 (1963). See note 86, supra.

COLO. REV. STAT. § 31-11 (1963).

240 Israels, Investment Securities as Negotiable Paper: Article 8 of the Uniform Com241
242

24
2

mercial Code, 13 Bus. LAw 676 (1958).
§ 8-105.

UNIFORM COMMERCIAL CODE

HAWKLAND, COMMERCIAL PAPER (1959).

COLO. REv. STAT. § 31-11-7 (1963).

4 COLO. Rav. STAT.

§ 95-1-1 (1963).
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only if earned will be non-negotiable because it does not provide
for payment of "a sum certain in money."2 ' Moreover, the common
practice of making reference in a bond or indenture to the trust indenture under which it is issued has resulted in non-negotiability
because of the possibility that the security does not thereby "contain
an unconditional promise or order to pay."246 To avoid such consequences Article 8 abandons the formal requisite test governing commercial paper in favor of a functional one. An investment security
is first defined as "an instrument which is issued in bearer or registered form; and is of a type commonly dealt in upon securities exchanges or markets or commonly recognized . . . as a medium for
investment.
241 and then endowed with the attribute of negotiability. 48
In implementing the policy of negotiability the rights of a purchaser are considered from two points of view: (1) as against the
issuer, 249 and (2) as against an adverse claimant.250 For example,
except in the case of lack of genuineness of the investment security, 51
the issuer has almost no defenses "against a purchaser for value who
has taken without notice of the particular defense. ' 25 2 A purchaser
who is not guilty of fraud or illegality obtains all rights in the security that the transferor had or had authority to convey, and if he
is a bona fide purchaser he "also acquires the security free of any
adverse claim." An " 'adverse claim' includes a claim that a transfer
was or would be wrongful or that a particular adverse person is the
owner of or has an interest in the security.'"'25 A bona fide purchaser
is defined as "a purchaser for value ....
24 Present law does not
dichotomize the rights of a purchaser in this manner, and the USTA
does not give the purchaser any protection at all against defenses of
the issuer, although some jurisdictions have granted protection
through case law. 55
245 COLO. Rav. STAT. § 95-1-1 (1963)

; Israels, supra note 257, at 676.

246 COLO. REV. STAT. § 95-1-1 (1963) ; Enoch v. Brandon, 249 N.Y. 263, 164 N.E. 45
(1928).
247 UNIFORM COMMERCIAL CODE § 8-102. It will be noted that instruments which meet
the definition of "securities" under some acts, such as the Securities Act of 1933 or
the state blue-sky laws, will not necessarily meet the test of a security under the Code.
248 UNIFORM COMMERCIAL CODE § 8-105 (1).
249 UNIFORM COMMERCIAL CODE § 8-201. See part 2, article 8, generally.
250 UNIFORM COMMERCIAL CODE. See Part 3, Article 8, generally.
251 UNIFORM COMMERCIAL CODE § 8-201(3).
252

UNIFORM COMMERCIAL CODE § 8-202(4).

253 UNIFORM COMMERCIAL CODE § 8-301.
254 UNIFORM COMMERCIAL CODE § 8-302.
255 Hudson Trust Co. v. American Linseed Co., 232 N.Y. 350, 134 N.E. 178 (1922);
Manhattan Life Ins. Co. v. 42d Street & G.S.F.R.R., 139 N.Y. 146, 34 N.E. 776
(1893).
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As against the issuer the purchaser is charged with notice only
of those matters incorporated by reference which do not conflict with
the stated terms of the security. "6 For a purchaser to be charged
with notice of adverse claims, the security must be endorsed "for
collection" or "for surrender" if it is in bearer or registered form,
or it must contain an unambiguous statement that it is the property
of someone other than the transferor if it is in bearer form.2"7 In the
case of matured or stale securities the Code again recognizes the
economic differences between investment securities and commercial
paper. The purchaser is charged with no notice until the lapse of six
months to two years, respectively, for adverse claims or defenses or
defects raised by the issuer, after the time set for presentment, surrender, payment, and the like."'
Article 8 will make the most sweeping changes through the
speed and simplicity with which it permits registration of transfers.
At common law the prevailing theory held that a transfer of the legal
title to securities could not be made until appropriate notation
(registration) had been made in the transfer books of the issuer,
which is quite contrary to the modern view that a complete transfer
of title can be made by the delivery of a properly endorsed certificate
to a buyer.2"5 Nevertheless this common law view led to the holding
that the issuing corporation is a guardian or trustee of its shareholders' interests, and therefore bound to exercise proper diligence in
protecting them against unauthorized transfers. 6 ° To avoid liability
under this doctrine, issuers and transfer agents began taking elaborate steps, such as requesting excessive documentation relative to
the authority of the transferor to make the transfer with a resulting
increase in cost and time for the transfer. This was particularly true
in the case of transfers made by fiduciaries, but in time the practice
also extended to other types of transfers as well. 26'
The Code eliminates the necessity of excessive documentation
by relieving the issuer or transfer agent from liability in the case of a
wrongful transfer if it was made in compliance with certain minimal
procedures. The issuer is therefore not relieved of all responsibility
to police the transfer, but the procedures are simple and certain, and
adequate inducements exist to facilitate its speed. Section 8-401
256 UNIFORM COMMERCIAL CODE § 8-202(1).
257 UNIFORM COMMERCIAL CODE § 8-304.
258 UNIFORM COMMERCIAL CODE

§ 8-203, -305.

2 Uniform Stock Transfer Act § 1 and note to § 16.
260 Lowery v. Commercial and Farmers Trust Company, 15 Fed. Cas. 1040, 1047 (1848);
Guttman, Investment Securities Under the Uniform Commercial Code, 11 BUFFALO

L. REV. 1, 3-4 (1961) ; Israels, supra note 240, at 682-83.
6 Briggs, Article 8: Investment Securities, 21 MONT. L. REV. 64, 81 (1951).
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provides that the issuer is under a duty to register the transfer of a
security in registered form upon presentment and demand (1) if
properly endorsed and accompanied by reasonable assurances of the
validity of the endorsements where requested, 6 ' (2) if the issuer is
under no duty to inquire into adverse claims or has made such inquiries where required, 6 ' and (3) if the transfer is rightful in fact
or to a bona fide purchaser. " If these conditions exist the issuer
will not be liable if the registration is in fact unauthorized. "5 Moreover, if the issuer requests documentation beyond that reasonably
necessary to assure it of the effectiveness of the endorsements, the issuer or transfer agent will be charged with notice of all matters contained in such documents relative to the transfer, "6 and if the presenter so desires he may refuse the demand and sue for damages arising from the unreasonable delay or refusal to register. "7
The USTA does not regulate the registration of transfers or the
conduct of the transfer agent relative thereto. "8 However, the Uniform Fiduciary Stock Transfer Act "9 (UFSTA) is devoted almost
entirely to the subject of registration and was designed for the
purpose of removing the "clog" on fiduciary transfers.' Although
the provisions of the Code appear to be as favorable to issuers as
those in the UFSTA, which could therefore feasibly be repealed,
Colorado will retain it,"' so that its provisions will govern whenever
there is a conflict with counterpart provisions of the Code.'
Implementation of Article 8 will repeal the statute relating to
ownership and transfer of stock (USTA) ,273 and the Negotiable In.
struments Law insofar as it applies to securities. 4 The Colorado
statutory sections relating to gifts to minors,7 5 and the one defining
262

2 3 UNIFORM COMMERCIAL CODE

§§ 8-308, -402.
§ 8-403.

264 UNIFORM COMMERCIAL CODE

§

8-302.

UNIFORM COMMERCIAL CODE

§

8-404.

UNIFORM COMMERCIAL CODE

6

265

266 UNIFORM COMMERCIAL CODE § 8-402(4).
26'7

UNIFORM COMMERCIAL CODE § 8-401(2), and

§

-402 Comment 6.

Only two sections purport to govern the relationship of the issuer and the owner
and these govern the right of the corporation to treat the registered owner as the real
owner for various purposes, and the right of the owner to order the issue of a new
certificate in the event of loss or destruction of the old one. CoLo. Rav. STAT. §§
31-11-3, -16 (1963).
269 COLO. REV. STAT. § 57-6 (1963).
270 Briggs, supra note 261, at 79-82.
"' Legislative Council of The Colorado General Assembly, Report to The Colorado
General Assembly; Uniform Commercial Code, Colo. Legis. Council Pub. No. 90
268

(Nov. 1964).
272 11 HAWKLAND, TRANSACTIONAL

note 632 (1964).
273 COLO. REV. STAT.

§§

GUIDE TO THE UNIFORM COMMERCIAL CODE 898,

31-11-1 to-22 (1963).

274 COLO. REV. STAT. ch. 95 (1963).
5

27 COLO. REV. STAT.

§

125-3-2(13)

(1963).
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securities in the Securities Licensing and Practice Act 7' should be
considered in the light of the Code.
27 7

ARTICLE 9: SECURED TRANSACTIONS

It is generally recognized that prior to the Code chattel security
law in most states was a chamber of horrors. Frequently as many as
five or six statutes governed devices by which a debt could be secured, depending upon the nature of the transaction.2 7 8 Each statute
stipulated its own formal requisites and each device had its peculiar
functional and conceptual limitations. This led to considerable confusion and difficulty. For example, it was common for a written
chattel mortgage to require elaborate, but precise, descriptions of
the mortgaged property, and formal acknowledgements were usually
essential. Too general a description of the property or an inadvertant
omission of an acknowledgement would result in the invalidity of
the instrument as to third parties. A chattel mortgage used to secure
a loan on shifting stock would often be held invalid as to third
parties because at common law it was not intended to perform this
function. An inventory lien should have been taken instead, or perhaps the transaction was not even legally possible. The trust receipt,
before the Uniform Trust Receipt Act, required three parties and
had to be in writing; the conditional sale contract required an actual
sale. Usually there were separate filing or validation systems for each
device. Because of these and other similar weaknesses, secured
financing had become unduly hazardous and costly.
Only four statutes govern most secured transactions: the Chattel Mortgages Act;... the Inventory Mortgages Act;.8 ° the Assignment of Accounts Receivable Act;. 81 and the Certificate of Title
Act. 8 ' Conditional sale contracts and trust receipts are recognized by
name, but inasmuch as all devices (other than inventory mortgages,
mortgages on motor vehicles, and assignments of accounts receiv27

COLo. REV. STAT. § 125-1-12(12) '(1963).
For a more exhaustive comparison of Article 9 with Colorado law see Storke, Article
9 of the Uniform Commercial Code and Colorado Security Law, 37 U. COLo. L. REV.
(1965).
28 The most common devices were the chattel mortgage, the conditional sale contract,
the factor's lien, the assignment of an account receivable, the field warehousing operation, and the trust receipt.
279 COLO. REV. STAT. § 21-1 (1963).
2
80 COLO. REV. STAT. § 21-2 (1963).
This device is similar to the factor's lien in other
states, although not so restricted.
28
1 COLO. REV. STAT. § 11-2 (1963).
282 CoLo. REV. STAT. § 13-6 (1963). Mortgages on motor vehicles which are not inventory are governed by this act. Since adoption of the Code will not repeal this statute
it will not be discussed along with the others mentioned. Mortgages on automobiles
which are inventory are governed by the Inventory Mortgages Act, COLo. REV. STAT.
§ 21-2'(1963).
6

277
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able) are subject to the provisions of the Chattel Mortgages Act,2 8'
there are really only three statutory security devices in Colorado: a
chattel mortgage, an inventory mortgage, and an assignment of accounts receivable. Because of this comparatively small number of
security devices and because of recent legislative action Colorado has
a surprisingly modern secured financing law when compared to the
pre-Code law of other jurisdictions. Nevertheless Article 9 will
further simplify the law, provide additional flexibility in the field,
and fill many gaps not previously covered by statute.
Just as Article 2 approaches sales law with a new perspective,
by greatly minimizing the significance of the location of title, Article
9 makes a drastic shift in its focus on secured transactions. It provides a single integrated structure within which the immense variety
of secured transactions may be accommodated with a minimum of
complexity and cost. It recognizes only one security device, namely,
the security agreement.2 84 This is effective according to its terms
except where the article provides otherwise.28 5 Terminology is simplified but somewhat different from traditional language. Parties
to the security 2agreement are designated as the "debtor" 2 8 and the
"secured party" who, by virtue of the agreement, create a "security
interest" in the "collateral"2 in favor of the secured party. Collateral is divided into several categories... and rules vary depending
upon the nature of the collateral and the economic interest involved
in the transaction.2 " For example, a seller of consumer goods on the
installment plan has a perfected security interest against creditors
of the buyer without filing,2"' whereas he does not if the collateral
is inventory.29 The priority right of a seller who takes a purchase
money security interest in inventory is governed by different rules 92
than is the right of a seller who claims priority in equipment in
which he holds a non-purchase money security interest. 94 An understanding of the consequences flowing from the nature of collateral
and the type of economic interests involved in any particular fact
situation is the key to understanding the basic structure and operation
of Article 9.
283

COLO. REV. STAT. § 21-1-16 (1963).

284 UNIFORM COMMERCIAL CODE § 9-105 (1) (h).
285 UNIFORM COMMERCIAL CODE § 9-201.

286 UNIFORM COMMERCIAL CODE § 9-105 (1) (d).
287 UNIFORM COMMERCIAL CODE § 9-105 (1)(i).
288 UNIFORM COMMERCIAL CODE § 9-105 (1)(C).

289 UNIFORM COMMERCIAL CODE §§ 9-105, -106, -109.
290 UNIFORM COMMERCIAL CODE § 9-107.

291 UNIFORM COMMERCIAL CODE §§ 9-307 (2), -302 (1) (d).
292 UNIFORM COMMERCIAL CODE § 9-302.
293 UNIFORM COMMERCIAL CODE § 9-312(3).
294

UNIFORM COMMERCIAL CODE § 9-312(5).
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The formal requisites for the creation of a security interest are
minimal. Where land is not involved a security interest in all types
of collateral may be had in two ways: (1) by an oral agreement if
the secured party takes possession of the collateral, or (2) by (i) a
written agreement, (ii) containing a description of the collateral,
and (iii) the signature of the debtor.29 Under either method, unless
these formal requisites are met, the security interest is not enforceable
against third parties or the debtor.
For a secured party to obtain maximum protection for his security interests it must be "perfected." Perfection is not defined in the
Code, but its meaning becomes clear in context, and is about the
same as the meaning given to it in the Bankruptcy Act.2"' There are
several prerequisites to perfection: (1) creation of the security interest; (2) attachment of the security interest to the collateral;
and (3) completion of the final steps for perfection. 97 A security
interest attaches when (1) the parties make an agreement that it attach; (2) the secured party gives value; and (3) the debtor has
rights in the collateral.29 With certain exceptions, the final steps for
perfection are taken when the secured party either takes possession
of the collateral,29 9 or files a financing statement."' Section 9-302
excepts certain types of security interests in certain types of collateral,
e.g., a purchase money security interest in consumer goods,3 1 which
may become perfected merely by attachment. There is no set order
in which the prerequisites to perfection must occur; for instance, although the security interest may not have attached because the debtor
has not obtained rights in the collateral (as in the case of afteracquired property) or because value may not yet have been given,
the secured party may nevertheless file his financing statement. Then,
once the debtor acquires rights in the collateral or the secured party
gives value, the security interest attaches immediately and becomes
perfected from that moment unless the parties have agreed other0
wise.' 2
Given the possibility of conflicting security interests in the
same collateral, it becomes obvious that perfection must be a relative term. For example, even if two secured parties have complied
with all necessary prerequisites for the perfection of their security
295 UNIFORM COMMERCIAL CODE
296

§

297 UNIFORM COMMERCIAL CODE

§ 9-303.
§ 9-204.
§ 9-305.

Bankruptcy Act

§

9-203.

60(a)2, 64 Stat. 25 (1950), 11

298 UNIFORM COMMERCIAL CODE
299 UNIFORM COMMERCIAL CODE

300 UNIFORM COMMERCIAL CODE § 9-402.
301 UNIFORM COMMERCIAL CODE

§

302 UNIFORM COMMERCIAL CODE

§

9-302 (1).

9-303.

U.S.C.

96(a)(2) (1958).
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interest they both cannot have priority."' 3 The approach to priorities
is discussed on page 111.
Partly because of recent Colorado legislation, the formal requisites for the creation of a chattel mortgage which is valid between
the parties are few and quite similar to those of the Code. Creation
may occur in two ways: (1) by an oral agreement, if the mortgagee
takes possession of the property; or (2) by (i) a written agreement,
(ii) containing a description of the property, (iii) designation of
its location, and (iv) the signature of the parties."' The second
method varies from the Code to the extent that a statement of the
location and the signature of the mortgagee are required."' An inventory mortgage may be created in only one way-the same as the
second method for creating a chattel mortgage." For an assignment
of accounts receivable all that is required is the "execution and delivery by the assignor to the assignee of an instrument in writing as"307
Descriptions of the property mortgaged
signing such accounts ....
under the Chattel Mortgages Act and the Inventory Mortgages Act
may be in specific or general terms and its identity may be shown by
extrinsic evidence. G The description requirement is no more stringent for an assignment of an accounts receivable. 0 9 Thus Colorado
law is very similar to the Code on this point, in that a description
which "reasonably identifies" the collateral is sufficient under the
Code. 10 An acknowledgement is not a formal requisite under the
Code nor under any of the three Colorado statutes just mentioned.
A security agreement has no functional limitations; it may be
used in all types of secured transactions. 11 The statutory secured
financing devices in Colorado do have functional limitations. For
example, suppose a chattel mortgage under the Chattel Mortgages
Act is taken on personal property held for sale with the agreement
that the mortgagee may make use of the proceeds as he sees fit to buy new inventory, to pay off the debt, to pay his employees, or
to pay for his vacation or anything else. Even though the parties
303 HELLEESTEIN & HELLERSTEIN,

3 04

CHATTEL MORTGAGES IN COLORADO,

16 (1963);

compare People for the use of New Mexico Lumber Mfg. Co. v. United States
Harbison v. Tufts,
Fidelity and Guaranty Co., 98 Colo. 41, 52 P.2d 1146 (1935) ; cf.
1 Colo. App. 140, 27 Pac. 1014 (1891).
CoLo REV. STAT. § 21-1-1, -3 (1963). Under Colorado law an unrecorded chattel
mortgage is valid between the parties. Robinson v. Wright, 90 Colo. 417, 9 P.2d
618 (1932).

305 UNIFORM COMMERCIAL CODE § 9-203.
3

06COLO. REV. STAT. § 21-2-1 (1963).
0 COLO. REV. STAT. § 11-2-4 (1963).
308COLO.REV. STAT. §§ 21-1-3, -2-1 (1963).
3

309COLO. REV. STAT. § 11-2-4 (1963).
310 UNIFORM COMMERCIAL CODE § 9-110.
311 UNIFORM COMMERCIAL CODE § 9-101 Comment.
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might comply with the Chattel Mortgages Act to the letter, the
mortgagee would have no protection against the mortgagor's creditors in bankruptcy. Colorado law does go a long way, but it does not
permit this degree of unrestricted use of the proceeds where a chattel
mortgage is used.312 However, the mortgagee would have been given
the desired protection if he had complied with the Inventory Mortgages Act, which was designed to validate this type of transaction.31
Or suppose an inventory mortgagor complies with the Inventory
Mortgages Act and inserts in the mortgage a clause purporting to
extend the mortgagee's claim to the accounts receivable or proceeds
from the sale of the property. Later the mortgagor goes bankrupt.
Would the inventory mortgagee be protected against the bankrupt's
creditors? No, because the inventory mortgage is not sufficiently flexible to accommodate this transaction. The mortgagee should have
filed a notice of assignment of accounts receivable and then taken
an assignment of the future accounts receivable in compliance with
the Assignment of Accounts Receivable Act,314 in addition to taking
the inventory mortgage. The Code eliminates the risk of choosing
the wrong instrument or statute or not enough instruments or
statutes. 15
Methods of perfecting a security interest under the Code are
similar to those in the Colorado statutes, but the Code makes several
refinements which will be new to Colorado. Under present law, to
validate security devices against the claims of third parties, a chattel
mortgagee must file or record the original or a copy of his mortgage;"'6 an inventory mortgagee must file a mortgage statement ;317
and an accounts receivable assignee must file a notice of assignment. " Under the Code the appropriate instrument for filing in
all cases is a financing statement."' Consistent with the pledge
theory, a chattel mortgagee may also protect himself against third
parties by taking possession of the collateral.2 ° Similarly, this
method of perfection is available under the Code, as mentioned
earlier, where the collateral lends itself to physical possession. In
312 Exchange National Bank v. Haugh, 258 F.2d 785 (10th Cir. 1958) ; HELLERSTEIN
3 13

3 14

& HELLERSTEIN, CHATTEL MORTGAGES IN COLORADO 13, 31 (6th ed. 1963).
COLO. REV. STAT. §§ 21-2-1, -5; cf. § 11-2-4(5) (1963).

§§ 21-2-2, -4 (1963).
Since the Code does not repeal the Certificate of Title Act, COLO. REV. STAT.
§§ 13-6-1 to -43 (1963), there remains the possibility of choosing the wrong security
device if the collateral is a motor vehicle which is not inventory.
3
16
LO. REV. STAT. § 21-1-4 (1963).
COLO. REV. STAT.

315

317 COLO. REV. STAT.
3 18

319

3

CoLo. REV. STAT.

§
§

21-2-2 (1963).
11-2-4 (1963).
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20 CoLo. REV. STAT.

§

§

9-402.

21-1-1 (1963).
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the case of some types of collateral, such as negotiable instruments,
this is the only permissible method. 2' Perfection by attachment of
the security interest will be new to Colorado. It should be noted
however, that the degree of protection given a secured party by this
method of perfection is limited in nature. A purchase money security
interest in consumer goods, for example, is perfected upon attachment to the goods; nevertheless, a bona fide purchaser buying from
the debtor for his own family or for household purposes will cut
off the interest of the secured party. But this unfiled interest would
have been protected against the creditors of the debtor in or out of
bankruptcy. The secured party could have protected himself even
against the bona fide purchaser from the debtor if he has filed a
financing statement before the purchase.322
The floating lien on shifting stock is expressly validated by
Article 9 through the interrelation of several sections, the most
important of which pertain to: (i) a generalized notice filing system, 32 3 (ii)

the after acquired property clause,32

(iii)

the future

advances clause,325 (iv) the right in the debtor to dispose of the
collateral without being required to account to the secured party
for the proceeds or to substitute new collateral therefor, 2 ' and
(v) the continuation of the security interest in the proceeds after
disposition of the collateral. 27
The Code provides broadly that collateral, "whenever acquired,"
may secure obligations covered by the security agreement. Two
exceptions exist: crops which come into existence more than one
year after the security agreement, and consumer goods "given as
additional security unless the debtor acquires rights in them within
ten days after the secured party gives value.

32

1

Present law would

32 9
be changed only by the addition of the consumer goods exception.

Obligations of a security agreement may include future advances
whether or not the advances are made pursuant to commitment.3
Neither the contemplated amounts of advances nor the times for
making them need be stated. Indeed, the advances need not be made
at all. This changes the present law which validates optional future
321 UNIFORM COMMERCIAL CODE § 9-305.
322 UNIFORM COMMERCIAL CODE
3

§§

9-302, -307.

§§

9-402, -403.
9-204.
5 UNIFORM COMMERCIAL CODE § 9-204.
326 UNIFORM COMMERCIAL CODE § 9-205.
2 UNIFORM COMMERCIAL CODE

324 UNIFORM COMMERCIAL CODE §
32

327 UNIFORM COMMERCIAL CODE
328 UNIFORM COMMERCIAL CODE

§ 9-306.
§ 9-204(4).

2

3 COLO. REV. STAT. §§ 21-1-2, -2-1 (1963).
330 UNIFORM COMMERCIAL CODE § 9-204(5).
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advance agreements, but requires the statement of the "specific sum
as the maximum amount to be secured thereby; the date prior to
which said advances shall be completed, and the date on which the
last installment of the indebtedness secured thereby shall mature."33 '
Whereas present law gives a security interest taken for future
advances the same priority date as the original advance, 3 2 priority
dates under the Code depend on such matters as the nature of the
collateral, the type of security interest involved in the particular
transaction, and notice.'
The security agreement may give the debtor unrestricted freedom to deal with the collateral and the proceeds obtained from its
disposition.334 This is consistent with the liberty that may be given
to inventory mortgagors, 3 5 and accounts receivable assignors,336 but
as seen earlier there is some restriction placed on the chattel mortgagor in Colorado.3 '
38
A perfected security interest will continue in the proceeds
received from the sale or other disposition of the collateral, and will
remain perfected if the financing statement covering the original
collateral also covers the proceeds; if not, the seured party has ten
days in which to perfect his interest in the proceeds." 9 This principle
is almost untouched by the present Colorado law with a single
exception - a mortgage on crops under the Chattel Mortgages
40
Act.'
Article 9 provides comprehensive rules which govern the relative priorities of secured parties claiming conflicting security interests
in the same collateral.' 4 ' For example, suppose C-1 takes a mortgage
on all the present and after-acquired inventory of a mortgagor, and
complies with the Inventory Mortgages Act. Later, C-2 sells goods
to the mortgagor to enable him to replenish his inventory, and takes
a mortgage on the goods as security. The mortgagor then goes
bankrupt and C-1 claims the new inventory under his after-acquired
331 COLO. REV. STAT.

§

332COLO. REV. STAT.

§ 21-1-6 (1963).

21-1-6 (1963).

COMMERCIAL CODE §§ 9-204(5), -312(3),(4),(5); Lee, Perfection
and Priorities Under the Uniform Commercial Code, 17 Wyo. L.J. 1, 11-12, 42-43
(1962).

333 See UNIFORM

334 UNIFORM COMMERCIAL CODE

33 CoLo. REV. STAT.

§

§

9-205.

21-2-5 (1963).

336 COLO. REV. STAT. § 11-2-4 (1963).

337 Exchange National Bank v. Haugh, 258 F.2d 785 (10th Cir. 1958).
338' 'Proceeds' includes whatever is received when collateral or proceeds is sold, ex-

changed, collected or otherwise disposed of. The term also includes the account
arising when the right to payment is earned under a contract right. Money, checks
and the like are 'cash proceeds'. All other proceeds are 'non-cash proceeds'."
UNIFORM COMMERCIAL CODE § 9-306(1).
339 UNIFORM COMMERCIAL CODE § 9-306(3).
34 0
COLO. REV. STAT. § 21-1-2 '(1963).
341

UNIFORM COMMERCIAL CODE §§ 9-310 to -316.
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property clause. Who takes priority? Let us look at the question
first in light of the Code. It provides that a purchase money security
interest in inventory will take priority over a conflicting security
interest in the same collateral if the purchase money security interest
is perfected when the debtor takes possession and adequate notice
is given to any claimant having a perfected security interest in the
same collateral before the debtor takes possession. 4 2 Thus there
is a clear possibility that C-2's security interest may not take priority
to C-1 if C-2 fails to perfect and give notice in the manner required.
If the collateral in the hypothetical had been non-inventory, C-2
would be given priority only if he perfected his security interest
before the debtor takes possession or within ten days thereafter.34
Again there is a clear possibility that C-2's claim may be inferior to
that of C-1. The possibility of C-1 having priority in either of the
above transactions changes Colorado law, which provides that an
after-acquired property clause may grasp only the interest that the
mortgagor acquired, even though the subsequent mortgagee has not
complied with the Inventory Mortgages Act."' Thus the Code will
give more protection to the holder of an after-acquired property
clause than does present law. Justification for this consequence is
based on the fact that an inventory financer frequently makes future
advances against after-acquired inventory pursuant to the terms of
the security agreement, and if he is not notified of the subsequent
security interest he might make further advances to a fraudulent
debtor only to discover the collateral is already encumbered. 3" In the
face of this possibility it would seem that proper notification by the
subsequent lender is not too much to expect, since he is made aware
of the possibility of an after-acquired property clause and future
advance provision through a search of the filing registry. " Since
the practice of making future advances on collateral other than
inventory is unusual, a notification is not required, but perfection
of the security interest is." 7 The reason why the prior secured party
takes priority under any circumstances in this latter case is presumably because of the possibility of future advances being made on
3 42

UNIFORM COMMERCIAL CODE § 9-312 (3).
343 UNIFORM COMMERCIAL CODE § 9-312(4).
344 Indian Creek Co. v. Home Bank, 80 Colo. 96, 249 Pac. 499, 502 (1926) ; Robinson
v. Wright, 90 Colo. 417, 9 P.2d 618 (1932); HELLERSTEIN & HELLERSTEIN, op. Cit.

supra note 312, at 36.
§ 9-312(3) Comment 3.
346 Note that a financing statement does not set out the terms of the security agreement,
345 UNIFORM COMMERCIAL CODE

but it does tip off the searcher to the existence of the possibility. Then, although the
financer could determine the contents of the security agreement if he desires (UNIFORM COMMERCIAL CODE § 9-208) it really is not necessary. All he needs to do to
protect himself is to perfect his interest and send the required notice note before
the debtor takes possession.
347 UNIFORM COMMERCIAL CODE § 9-312 Comment 3.
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non-inventory collateral. Although C-1 will not have personal notice
in a case like this he will be able to search the registry and take
other precautions before making additional advances. However,
there would be a period of ten days during which he might not
discover the conflicting security interest because of the grace period
given to C-2.
Demands on the secured party for information relative to the
terms of the security agreement must come from the debtor."4 8
Presently in Colorado information pertaining to inventory mortgages
may be demanded by a person contemplating taking a security
interest in property of the mortgagor or by anyone purchasing the
property other than in the ordinary course of business.34 Information
regarding assignments of accounts receivable may be obtained only
by persons who have a written authorization from the assignor. 5 °
No similar provision is made for chattel mortgages, presumably
because they are on public file. 51
The Code fully encompasses default and foreclosure matters.
This will make the greatest change by filling gaps and providing
certainty in the law, which is presently contained almost entirely in
judicial decisions. 52
Adoption of the Code repeals the Chattel Mortgages Act, "
the Inventory Mortgages Act,354 and the Assignment of Accounts
Receivable Act.3"5 The following statutes and provisions should be
examined in light of the Code: The Personal Property Installment
Sales Act, 3 6 the Certificate of Title Act, " ' the lien statutes, " and
the sale of livestock statute. "
§ 9-208.
COLO. REV. STAT. § 21-2-8(14) (1963).
35
0 COLO. REV. STAT. § 11-2-7 (1963).
35 1
COLO. REV. STAT. § 21-1-11 (1963).
348 UNIFORM COMMERCIAL CODE
34 9

352 See Personal Property Installment Sales Act, COLO. REV. STAT. § 121-2-7 (1963);
Retail Motor Vehicle Installment Sales Act COLO. REV. STAT. § 13-16-6 (1963).
Following are references to sections which will make changes in this area: UNIFORM
COMMERCIAL CODE § 9-504(1) (permits secured party, after default, to sell, lease,
or otherwise disposes of collateral.)- Pullen v. Thompson, 138 Colo. 281, 331
P.2d 1102 (1958) (which allows only a sale, unless an agreement provides otherwise); UNIFORM COMMERCIAL CODE § 9-504(3) (The Code requires reasonable
notification of the prospective sale to debtors and other secured parties.)- Aultman
& Taylor Co. v. Forest, 23 Colo. App. 558, 130 Pac. 1086 (1913) (where at least
15 days notice was required); UNIFORM COMMERCIAL CODE § 9-505(2): Acceptance of the Collateral as Discharge of Obligation - UNIFORM COMMERCIAL CODE
§ 9-506 (A secured party with a subordinate interest may redeem a chattel before
foreclosure sale) Sweeney v. Poston, 110 Colo. 139, 132 P.2d 443 (1942) (where
the right is also recognized, but no provision is made for junior liens).
3 53
COLO. REV. STAT. §§ 21-1-1 to -20. (1963).
3 54
COLO. REV. STAT. §§ 21-2-1 to -13. (1963).
355
COLO. REV. STAT. §§ 11-2-1 to -9 (1963).
358 COLO. REv. STAT. §§121-2-1 to -10 (1963).
357
COLO. REV. STAT. §§ 13-6-1 to -43 (1963).
358 COLO. REV. STAT. ch. 86 (1963).
359 COLO. REV. STAT. § 8-10-6 (1963).
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CONCLUSION

This study has dealt primarily with the changes the Code will
make in the law and, of course, this tends to emphasize the differences between the Code and present law rather than the similarities,
which are far more numerous. Nevertheless, the Code does make
a great many substantial changes. Fortunately, however, most of
these changes arise from the modernization of the law for the
purpose of accommodating new business practices and needs, the
reonciliation of conflicting decisions for the sake of uniformity, and
as a result of the integration of the of the various segments of commercial law into a unified code. There is little doubt that most
changes of this nature represent a vast improvement over pre-Code
law and make adoption of the Code desirable.
However, the changes that will result from the introduction of
new policies into some aspects of commercial law, as distinguished
from what might be termed "structural changes" cannot be appraised
so easily. For example, Articles 430 and 5361 have been criticized for
unduly favoring the position of banks.362 Granted there have been
many comments lauding the over-all functionability and desirability
of the Code in jurisdictions that have had it during the past several
years,363 but perhaps it is not too unrealistic to suggest that most of
these comments have come from people having or representing
interests which policies of the Code tend to favor. To a large degree,
valid assessment of matters of this nature will have to be reserved
until the Code has stood the test of time and use on a larger scale
than heretofore.

360 Beutel, The Proposed Uniform (?) Commercial Code Should Not Be Adopted, 61
YALE L.J. 334 (1952) ; Brome, Bank Deposits and Collections, 16 LAW & CONTEMP.
PROB. 308 (1951).

361 Letters of Credit Under the Proposed Uniform Commercial Code: An Opportunity
Missed, 62 YALE L.J. 227 (1953).
362 In Colorado this particular question is perhaps moot so far as Article 4 is concerned
because, as pointed out earlier, it is substantially the same as present law and will
not make many changes.
363 COMMERCIAL CODE COMMITTEE NATIONAL CONFERENCE COMMISSIONERS ON UNIFORM STATE

LAWS, THE

UNIFORM COMMERCIAL CODE IN PENNSYLVANIA

1964 AND IN MASSACHUSETTS 1958-1964, EXPERIENCE-

1954-

NOT THEORY (1964).
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