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DICTA

FEDERAL-STATE WATER RIGHTS
INTRODUCTORY COMMENT

For many years there has been concern among the western
states over the necessity of preserving the integrity of state water
laws. The necessity for preserving state jurisdiction exists because
the economies of the western states are almost entirely dependent
upon the uses which have been made of the available supplies of
water. Rights to the use of water are among the most important
property rights. These rights have been acquired pursuant to state
water laws, and their validity has been recognized as being entirely
dependent upon state law.
The concern among the western states arises primarily because
of constant pressure from the U.S. Department of Justice to secure
judicial recognition of its claims that the federal government has
certain superior rights to the ownership and control of the waters
in western states.
The 1955 decision of FederalPower Comm'n v. Oregon' intensified this concern on behalf of the western states, and later that year
I joined other senators in co-sponsoring a bill which was introduced
as S. 863 in the 84th Congress. This bill was designed to remove
from the titles to water rights acquired under state law any clouds
which may have arisen from claims to superior federal rights, to
insure that any future acquisition of water rights would be in accordance with state laws, while at the same time affording a proper
measure of protection to federal governmental functions. In each
subsequent Congress, I have joined in sponsorship of similar bills;
but while extensive hearings have been held on these bills, no action
has been taken.
After the Committee cn Interior and Insular Affairs of the U.S.
Senate had scheduled hearings for June 15 and 16 of 1961, upon the
general subject of the relationship between the respective federal
and state jurisdictions over water resource development, I requested
Mr. Allen Mitchem 2 to prepare a memorandum on state water rights
dealing with the legal basis of the doctrine which has prevailed in
Colorado. Because this memorandum presented a clear, intelligent
analysis of the legal problems relating to the federal claim of proprietary interest in the waters of western states, I asked that it be
inclided in the record of those hearings.
Inasmuch as Mr. Mitchem's pcsition differed rather markedly
from that previously held by the Department of Justice, Senator
C'inton P. Anderon 3 requested the Department of Justice to comment on the memorandu:m. 4 This article is comprised of the memorandum and the Justice Department's comments. 5 While these conflicting analyses speak for themselves, I cannot refrain from observing that the point of departure begins with the answer to a
1 349 U.S. 435 (1955).

2 Mr. Mitchem was serving as Minority Counsel for the Committee on Interior and Insular
of the U.S. Senate.
3 Chairman of the Committee on Interior and Insular Affairs of the U.S. Senate.
4 Those comments were received in the form of a letter dated July 19, 1961, from Ramsey
Assistant Attorney General, Lands Division, and this letter was likewise made a part of the
of the hearings. These comments appear in section IX, infra.
5 Ctations and some quotations from these documents have been footnoted; otherwise the
randa are substantially unchanged.
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single question: Did ownership of public lands in a state such as
Colorado ever carry with it ownership of water rights? After either

of the two theories is adopted, then a logical answer can be made
to justify the claims for federal or state authority, respectively.
Even assuming the answer to this question is in the affirmative,
it is my feeling that the difficult problems of potential conflict
between federal and state law in Colorado could be largely laid at
rest by an act of Congress containing language similar to that in
section 2 of the proposed bill attached to Mr. Mitchem's memorandum6 or by an act containing language whereby the federal government would quit-claim any such proprietary water rights to
the respective states.
-Senator

Gordon Allott

I. STATE WATER RIGHTS-PURPOSE AND SCOPE OF STATEMENT

by

ALLEN P.

MITCHEM

Having read and studied most of the printed statements, hearings, and reports of the Senate Interior Committee during the past

five years on the subject of state water rights legislation, and being
generally familiar with the court decisions in this field, I have yet
to find presented, to my satisfaction as a student of water law, an
adequate statement of the theory of the appropriation system of
water law as it exists in Colorado and in several of the neighboring
states. I think the theory of this so-called Colorado doctrine has a

substantial bearing upon the necessity for legislation as well as
the form it should take.

This paper is not intended as an authoritative, documented
piece of research, but only as a preliminary statement of my initial

reaction after reading the statements and testimony which has
heretofore been presented to the committee.
No attempt will be made to deal with the power and control of
the federal government over the waters of this nation under what
has been frequently described as the navigational servitude, a
power which stems from the commerce clause of the Constitution.

This paper will deal entirely with the claim of the federal government to have a proprietary interest in the waters or water rights
on public lands, which claim is said to be founded on the property
clause of the Constitution.
II.

NATURE OF WATER AND WATER RIGHTS AS PROPERTY

It is elementary that any discussion of the relative rights of the
federal and state governments in this area of conflict should begin
with a clarification of terms, and a recognition of the differences
between water in natural streams, water rights, and water as personal property.
A. Water in Natural Streams
So long as water remains in natural streams or watercourses,
it is not the subject of ownership by anyone. It is neither real nor
personal property. This has been generally recognized since the
6 Infra note 39.

JANUARY-FEBRUARY,

DICTA

1962

days of Justinian, who described such waters as belonging to the
"negative community." In this respect it is said to resemble the
pearls at the bottom of the sea, or the birds that are flying overhead.
This result is generally accepted both in states following the
riparian doctrine and those following the appropriation system.
Nevertheless, a few cases will be found in riparian states where
the courts have mistakenly asserted that the riparian landowner
"owns" the water in a stream running through his land. Similarly,
in several of the western states, statutes or constitutional provisions
may be found wherein the state proclaims that the waters of all
natural streams within such state are thd property of the state or
the public, subject to appropriation under state law. Such statutes
and constitutional provisions have consistently been held to mean
simply that the state has political sovereignty over such waters,
and not that the state actually claims a property interest in the
corpus of such flowing waters.
B. Water Rights
In both riparian and appropriation states, a water right consists
merely of the right to the use of water. It has been described as a
"usufructuary right." It is real property and more specifically described as an incorporeal hereditament, meaning simply that it is
an invisible or intangible species of property capable of being inherited.
The law which determines the extent or limitations of a water
right, whether riparian water rights attach to a given tract of land,
and when and how an appropriative water right comes into existence, is entirely state law. It has been recognized that the federal
government has never attempted to establish a general system of
water law of its own.
C. Water as Personal Property
In many states it is held that when a person, in the exercise
of a water right, diverts water from a natural stream and thus
reduces it to possession, such water then becomes personal property.
III.

VARIATIONS IN

STATE SYSTEMS

OF WATER LAW

While there has been considerable testimony before the committee recognizing the fundamental distinctions between the riparian system and the appropriation system of water law, in my
opinion there has been insufficient attention given to the basic
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differences in the theories supporting the appropriation doctrine in
states.
the western
It is well recognized that a riparian water right is part and
parcel of riparian land. Ownership of riparian land carries with it
ownership of the riparian water right. The riparian water right
cannot be conveyed separate from the land to which it is attached.
Use does not create the right, and nonuse will not destroy it.
On the other hand, ownership of riparian land does not carry
with it any appropriative water right. In a state which recognizes
only appropriation water rights, use is the only means of initiating
a water right. An appropriation is made by means of a diversion
of water with the intent to acquire a water right and an application
of water to a beneficial use. Once the appropriation water right has
thus been acquired, in most western states, subject to certain limitations, it may be conveyed separate and apart from any land upon
which it may have been used.
A. The Colorado Doctrine
While it is well recognized that the appropriation system had
its beginnings in the mining camps of California, it was the Supreme Court of Colorado which first set forth a simple, concise and
understandable explanation of its theoretical justification for the
appropriation doctrine. The case referred to is that of Coffin v. Left
Hand Ditch Company,7 a landmark in western water law. This has
been recognized for almost 80 years as setting forth the theoretical
basis for Colorado water law. A careful study of the implications
of this case will disclose the following characteristic features of the
so-called Colorado doctrine:
(1) Because of climatic conditions and arid conditions of the soil,
the riparian system of water law was never applicable to streams
in Colorado.
(2) As a consequence, ownership of so-called riparian lands
within the state, whether by private individuals, by the federal
7 6 Colo. 443 (1882). The court stated at 446. "It is contended by counsel for appellants that the
common law principles of riparian proprietorship prevailed in Colorado until 1876, and that the doctrine of prior'ty of right to water by priority of appropriat:on thereof was first recognized and adopted in the constitution. But we think the latter doctrine has existed from the date of the earliest ap.
prapratons of water within the boundaries of the State. The climate is dry, and the soil, when
mostened only by the usual rainfall, is cr'd and unproductive; except for a few favored sections,
artificial irrigation for agrculture is an absolute necess'ty. Water in the various streams thus acquires
a value unknown in mo:ster climates. Instead of being a mere incident of the soil, it rises, when
appropriated, to the dignity of a distinct usufructuary estate, or right of property. It has always
been the policy of the Notional, as well as the Territorial and State Governments to encourage the
diversion and use of water in this country for agriculture; and vast expenditures of time and money
have been made in reclaiming and fert.lizing by irrigation portions of our unproductive territory.
Houses have been built, and permanent improvements made; the soil has been cultivated, and thousrnds tof acres have been rendered immensely valuable, with the understanding that appropriations
of wcter would be protected. Deny the doctrine of priority or superiority of right by priority or appro::r'o ton, and a great pcrt of the value of all this property is at once destroyed.
"The right to water in this country, by priority of appropriation thereof, we think it is, and has
always been, the duty of the National and State Governments to protect. The right itself, and the
obligation to protect it, existed prior to legislation on the subject of irrigation. It is entitled to protection as well after patent to a third party of the land over which the natural stream flows, as when
such land is a port of the public domain, and it is immaterial whether or not it be mentioned in the
patent and expressly excluded from the grant.
"The act of Congress protecting in patents such right in water appropriated, when recognized by
local customs and laws, 'was rather a voluntary recognition of a preexisting right of possession, constituting a valid claim to its continued use, than the establishment of a new one.' B'oder v. Natoma
W. & M. Co., 11 Otto 274.
"We conclude, then, that the common law doctrine giving the riparian owner a right to the flow
of water in its natural channel upon and over his lands, even though he makes no beneficial use
thereof, is inapplicable to Colorado. Imperative necessity, unknown to the countries which gave it
b:rth, compe!s the recognition of another doctrine in conflict therewith. And we hold that, in the
absence of express statutes to the contrary, the first appropriator of water from a natural stream for
a beneficial purpose, has, with the
,alificotions contained in the constitution, a prior right thereto,
to the extent of such appropriation." [Emphasis supplied.]
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government or by the state itself, carried with such ownership no
water rights.
(3) The only way in which a water right can be acquired in
Colorado is by the method of appropriation (except, of course, by
purchase, descent, Londemnatlon, and prescription involving an
existing appropriation right).
(4) Once an appropriation is made, a water right comes into
existence for the first time as a property interest. This right does
not come from either the federal or state government, although it
is acquired pursuant to state law.
(5) Inasmuch as the federal government never owned any water
rights in Colorado merely by virtue of being owner of public lands
in that state, it had (and still has) no "title" to water rights that
it could grant to the state or to individual appropriators on public
lands; and the consent of the federal government to appropriations
by individuals has been unnecessary, except to the extent that
rights-of-way upon public lands for construction and maintenance
of diversion works must be acquired from the federal government
and in conformity with federal laws.
(6) The acts of Congress of 1866, 1870, and 1877, therefore,
merely constituted gratuitious recognition of appropriation rights
that had been acquired under state law; however, such recognition
was hardly necessary in a state which had adopted the Colorado
doctrine of water law unless, of course, such state had transgressed
its constitutional prerogative in proclaiming the doctrine.
B. The California Doctrine
Although there had been earlier court decisions and statutes
in California dealing with water rights, the more definitive explanation of that state's system of water law, and the theories used
to justify it, did not come until 1886 in the case of Lux v. HagginY
In that case, the California court took the position that since,
if not before, the admission of California into the Union, the United
States had been the owner of all nonnavigable streams on the public
lands within the borders of the state. The court did not feel compelled to express an opinion as to whether this conclusion was necessary by virtue of the treaty with Mexico or because of the act
of Congress admitting California to statehood. The court did state
that if the above conclusion was not brought about by the treaty
or act of Congress, at least it was dictated by one of the first acts
of the California legislature of April 13, 1850, which adopted the
''common law of England" as the rule of decision in all courts of
that state. The "common law" thus adopted for California was
interpreted to include the recognition of riparian rights of landowners whose land bordered upon streams.9
869 Cal. 255, 10 Poc. 674 (1886).
9 Id. at 338, 10 Pac. at 721. The court states: "If the innavigable rivers and their beds belonged to the State when admitted into the Union, the State could grant or surrender them to the
riparian proprietors of whom the United States was one . . . We think .. .the act of April 13,1850,
should now be held to have operated (at least from the admission into the Union) as a transfer or
surrender, to all r:parian propretors, of the property of the state, if any she had, in innavigable
streams, and the soils below them." [Emphasis supplied.]
The California court thus reconized that riparicn water rights could and did exist in that state.
The court stated at 720: "A grant of public lands of the United States carries with it the common-law
rights to an innavigable stream thereon, unless the waters are expressly or impliedly reserved by the
terms of the patent, or of the statute granting the land, or unless they are reserved by the congressional legislation authorizing the potent or other muniment of title."
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The riparian water right, which attached to the land described
in a patent, thus was acquired by the patentee from the federal
government, but it was very possibly state law (e.g., the act of
April 13, 1850), which had the effect of "granting or surrendering"
such rights to the federal government in the first place.
Notwithstanding the recognition of the existence of riparian
water rights in the state of California, the protection which the
state was to accord to appropriation water rights became even
stronger with the adoption of the first civil code of that state. As
quoted in Lux v. Haggin, section 1410 of the code provided: "The
right to the use of running water flowing in a river or stream, or
down a canyon or ravine, may be acquired by appropriation."' 10
As in the case of the riparian water right in California, the
"title" to the appropriation water right passed to the appropriator
from the federal government. In Lux v. Haggin it was said:
It has never been held that the right to appropriate
waters on the public lands of the United States was derived
directly from the State of California as the owner of innavigable streams and their beds; and since the act of
Congress (of 1866) granting and recognizing a property in
the waters actually diverted and usefully applied on the
public lands of the United States, such rights have always
been claimed to be deraigned by private persons under the
act of Congress, from the recognition accorded by the act,
or from the acquiescence of the General Government in
previous appropriations made with its presumed sanction
and approval.11
Since Lux v. Haggin, there have been many refinements in
California water law, and I make no claim that every statement
made in that early case would be accepted as law in California
today. One significant change in California water law resulted from
an amendment to the state's constitution which seriously curtailed
the common law riparian water right. Nevertheless, this case set
forth the following distinguishing features of the "California doctrine":
(1) Beginning in the year 1850, except for existing
rights, all rights to the unappropriated waters of nonnavigable streams on the public lands in California were recognized as being in the federal government.
(2) When the federal government thereafter issued a
.patent to riparian lands, the water rights, which the federal
government theretofore owned as a result of ownership of
that particular land, passed to the patentee along with the
land. This riparian water right of the patentee thus came
from the federal government.
(3) When an appropriation was made by diversion at a
point on public lands in California, the appropriator thereby acquired an appropriation water right by virtue of what
has been referred to as a grant, confirmation, consent, or
acquiescence of the federal government under the federal
statutes of 1866, 1870, or 1877.
11|Supra note 8.
11 Lux v. Haggin, 69 Cal. 255, 338, 10 Pac. 674, 721 (1886).
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(4) Despite the fact that both types of water rights were
thus said in California to come from the federal government, this nevertheless was the result of a state system of
water law which rested upon state statute and court decision.

C. Doctrines in Other Western States
While each of the other western states was, of course, free to
adopt its own system of water law, and while each has done so
with varying details, it can generally be said that all of the western
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states have subscribed in a greater or lesser degree to the theoretical justification underlying either the Colorado doctrine or the California doctrine. No attempt has been made to research the water
laws of each of the seventeen western states, but it has sometimes
been asserted that the states initially lined up (following a period
of uncertainty in the instance of Nevada and Montana) as follows:
California doctrine: California, Kansas, Nebraska, North Dakota, Oklahoma, Oregon, South Dakota, Texas, and Washington.
Colorado doctrine: Arizona, Colorado, Idaho, Montana, Nevada,
New Mexico, Utah, and Wyoming.
It should be reemphasized that all of the individual characteristics of either the Colorado or California doctrine have not been
accepted in toto by the other states. It should also be noted that
some of the states, more closely associated with the California doctrine initially, have subsequently seen fit in one way or another to
impose limitations upon that doctrine-particularly its recognition
of riparian rights.
In this connection it has already been mentioned that a constitutional amendment was adopted in California some thirty-five
years ago. This amendment severely altered common law incidents
of the riparian water right in that state. Washington, Nebraska,
Oregon, and perhaps other states which were originally allied more
closely with the California doctrine have, by court action or otherwise, placed limitations on the acquisition of riparian rights.
Of particular interest, because of a possible explanation of the
decision in Federal Power Comm'n v. Oregon,12 is the development
of the state law of Oregon in this connection. In a rather lengthy
opinion in Hough v. Porter,' the Supreme Court of Oregon recognized that patents to lands in Oregon which had been issued by
the federal government prior to the date of the Desert Land Act
(March 3, 1877),14 carried with them riparian rights. The Oregon
court observed that through the Desert Land Act Congress thereby
"reserved" for the benefit of the public (for later acquisition by
appropriation) all waters flowing through any lands constituting
the public domain. As a result of this construction given to the
Desert Land Act, the Oregon court held that patents to land issued
after the date of that act carried with them no riparian rights, or
at least only very limited riparian rights.
The position taken by the Oregon court in Hough v. Porter"
is significant because it recognized that (1) both riparian rights
(resulting from patents issued before 1877) and appropriation rights
came from the federal government, and (2) the Desert Land Act
itself, as construed by the Oregon court, constituted a "reservation"
or "dedi-ation" to the public by the federal government of all unappropriated waters on the public domain. It may well be argued
that because of these factors, the influence of the Pelton Dam,"
decision (wherein the U. S. Supreme Court construed the Desert
Land Act as being inapplicable to reserved or withdrawn lands)
should be largely confined to the State of Oregon, because the basis
12349 U.S. 435 (1955). Hereafter referred to as the Pelton Dan
1: 51 Ore. 318, 98 Pac. 1083 (1909).
14 19 Stat.3717,43 U.S.C. §§ 321-5 (1877).
1 Supra note 13.
16 Supra note 12.

case.
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of that state's modern water law rested largely upon its own construction (erroneous, according to the Pelton case) of the Desert
Land Act.
IV. FEDERAL CLAIMS TO A PROPRIETARY INTEREST
In several recent cases wherein the United States was a party,
the claim has been made on behalf of the federal government that
it owns all the unappropriated waters (at least in nonnavigable
streams) on public lands.
A. Nature of Claims
These claims have been described in the following language:
"The argument is that the United States acquired the original
ownership of all rights in the water as well as the lands in the
North Platte Basin by cessions from France, Spain, and Mexico in
1803, 1819, and 1848, and by agreement with Texas in 1850. It says
it still owns those 7 rights in water to whatever extent it has not
disposed of them."'
A further assertion of such claims is found in a brief filed on
June 30, 1959, by the United States in Arizona v. California,IS as
follows:
By withdrawal of lands from the public domain and
reservation thereof for Federal purposes, the already existing right to use unappropriated appurtenant water is insulated against appropriation under local laws. The quantum of right so reserved is at least the quantity of water
necessary for the beneficial uses of the Government property. The right is not limited by past use, and is not lost
by nonuse.1 1
The Supreme Court has not found it ne-essary to pass directly
upon the validity of such claims in the cases which have heretofore
been before it; however, the decision in the Pelton Dam case unquestionably gave considerable comfort to the advocates of these
federal claims to a "proprietary" interest in waters or water rights
on public lands. This case will be referred to again later.
B. Constitutional Basis for Federal Claims
The asserted basis for such claims of a proprietary interest is
the property clause of the Constitution,-" which provides: "The
Congress shall have Power to dispose of and make all needful Rules
and Regulations respecting the Territory or other Property belonging to the United States; and nothing in this Constitution shall
be so construed as to Prejudice any claims of the United States, or
of any particular State." This provision of the Constitution has been
construed as being plenary in nature and as giving Congress virtually unlimited control over the property of the United States,
which of course includes its public lands.
C. Analysis of Claims
From the previous discussion of "water in natural streams"
and "water rights," as well as the specific language used above in
17 Nebraska v. Wyoming, 325 U.S. 539, 611 (1945).
Is

Ar:zona v. Colifornia,-

U.S. ---.

1X Brief for United States, Arizona v. Californio --• * U.S. Const. art. IV, § 3 (2).

U.S.
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asserting these claims, it becomes apparent that the United States
is not claiming "title" to the water itself which flows in the streams
since such water has never been recognized as being property either
in civil law or common law jurisprudence. It therefore follows that
the claim is to ownership of "water rights." The contention is that
these water rights do not arise from use and are not lost from nonuse. These claims then are to rights to the use of water, somewhat
analogous to riparian rights, for they are said to belong to the
federal government solely upon the basis that the United States
owns the soil; however, those who assert such rights on behalf of
the federal government have carefully avoided designating these
claimed rights as riparian rights. Perhaps this results from a realization of certain limitations upon riparian rights implicit in the
common law riparian system which the advocates of federal ownership wish to avoid. These limitations include the following:
(1) Water may be used only on the riparian lands.
(2) Water cannot be diverted out of the watershed of a stream.
(3) "Domestic" uses have a priority over "artificial" uses of
water.
(4) For artificial purposes, the riparian owner's right extends
only to the use of a reasonable amount of water.
Because these usual limitations upon riparian rights are very
likely inconsistent with the purposes for which such asserted federal
claims are made, we are left with the bare assertion of "water
rights" of an undefined nature and quantity and apparently of a
character unknown to any existing system of law.
V. THE NATURE OF THE ISSUES THUS RAISED
The mere statement of such federal claims discloses obvious
inconsistencies with the assumptions underlying the foundations
of western water laws which have been recognized for almost a
century. However, one should not overlook the fact that the conflicts are of a different nature, depending upon whether and to what
extent the given state has subscribed to the Colorado doctrine or
the California doctrine.
A. Conflict with CaliforniaDoctrine
Because of the basic assumption of the California doctrine that,
at least beginning with the year 1850, all rights to unappropriated
waters on nonnavigable streams on public lands were held by the
federal government, interpretation of the acts of Congress dealing
with water and state water laws has been of prime importance.
Although, as previously observed, the state law at least contributed
to such water rights being in the federal government, it has been
difficult for these states to find acceptable theories, outside the acts
of Congress, which demonstrate that the federal government no
longer has a residue of water rights on public lands in those states.
Primary reliance has been placed upon the asserted effect of
the operation of the acts of Congress of July 26, 1866, -1 July 9,
1870,'-' and the Desert Land Act of March 3, 1877,2 as well as num.,114 Stat.

253, 43 U.S.C.
2'2 16 Stat. 218, 43 U.S.C.
23 19 Stat. 377, 43 U.S.C.

661 (1926).
661 (1926).
321-25 (1926) as amended, 1958.
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erous other statutes. The state of Oregon argued that these acts
constituted an express congressional delegation or conveyance to
the state of the power to regulate the use of the waters there involved. Without passing upon this contention the Supreme Court
held that these acts were
not applicable to reserved lands and
4
waters there involved.

It has also been contended that whatever title to water rights
the federal government had on such public lands was held in trust
for the states and the people thereof. Other arguments have also
been advanced, but there has been difficulty in presenting a logical
and convincing argument that, once the state itself expressly recognized "title" to such water rights as being in the federal government,
such "title" or control over water subsequently passed back to the
states.
B. Conflict with Colorado Doctrine
It should be apparent that the states which have adopted the
Colorado doctrine are in a much better position to resist the claims
of the federal government from both a logical and a theoretical
standpoint. They have proclaimed from the beginning that the
riparian system was inapplicable to their arid lands, and that no
water rights ever existed within those states which were "part and
parcel of the soil" and which arose solely by virtue of ownership
of the land. Therefore, reliance upon the federal statutes mentioned
above becomes unnecessary, provided the selection and adoption of
a system of water law is the sole prerogative of the state itself.
24 Federal Power Comm'n v. Oregon, 349 U.S. 435 (1955).
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Although the only method by which water rights can be acquired in Colorado is by making an appropriation, there is no discrimination against the federal government which is also permitted
to make whatever appropriations are necessary for use on government property. If existing rights have been acquired to the extent
that a given stream is already overappropriated before a federal
development takes place, then the federal government may resort
to its powers of eminent domain.
Before considering the validity of assumptions underlying the
Colorado doctrine, attention should be called to some perplexing
questions that would arise if those assumptions were held invalid
and recognition were given to the asserted proprietary water rights
in Colorado.
(1) Assuming the existehce of such federal proprietary rights on
public lands in Colorado, would it be possible for Congress, through
legislation which superseded the Desert Land Act, to authorize the
issuance of patents to lands in Colorado which carried with them
riparian or equivalent rights? If the authority for establishing a
system of water law within a state is not exclusively a matter of
state concern, would it not follow that such action by Congress
could result in a complete rewriting of the water law of that state
by the federal government? This possibility exists because the problem of correlating riparian rights with appropriation rights (which
has presented so much difficulty in California doctrine states)
would also become a federal question.
(2) If federal ownership of lands carries with it something equivalent to riparian rights, purchases of lands in Colorado by the
federal government from private individuals would seem to have
the same effect. If so, what is the source of the title to such water
rights thus acquired by the federal government?
If the answer to these questions seems difficult, it may be
suggested that such complexity arises out of attempts to exert federal authority into a field not contemplated by the U.S. Constitution.
VI.

WATER LAW-STATE OR FEDERAL PREROGATIVE?

As above noted, the asserted claims of the federal government
are said to arise out of the property clause of the Constitution. They
rest entirely upon the assumption that the thing claimed is itself
property. It has already been demonstrated that, under the law of
Colorado as proclaimed by that state, there is no property interest
in running streams until an appropriation has been initiated. The
issue then becomes: Is the determination of how a water right
arises, and what type of water right can exist within a state, a
matter within the exclusive province of the state; or is it within the
exclusive province of Congress; or does it fall in an area of concurrent jurisdiction?
There is considerable logic and authority supporting the view
that it is exclusively within the province of the state.
The Supreme Court in at least two cases has been rather explicit upon this point. In Clark v. Nash2 the Court said:
25- 198 U.S. 361 (1905).
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The rights of a riparian owner in and to the use of the
water flowing by his land are not the same in the arid and
mountainous States of the West that they are in the States
of the East. These rights have been altered by many of the
Western States, by their constitutions and laws, because of
the totally different circumstances in which their inhabitants are placed, from those that exist in the States of the
East, and such alterations have been made for the very
purpose of thereby contributing to the growth and prosperity of those States arising from mining and the cultivation of an otherwise valueless soil by means of irrigation.
This Court must recognize the difference of climate and
soil which renders
2 6 necessary these different laws in the
States so situated.
27
In Kansas v. Colorado
the Supreme Court said: It [a state]
may determine for itself whether the common-law rule in respect
to riparian rights or that doctrine which obtains in the arid regions
of the West of the appropriation of waters for the purposes of irrigation28 shall control. Congress cannot enforce either rule upon any
State.
Recognizing that the principles of the appropriation system
were developed as a part of the common law in the western states
and territories, it would seem that the admonition of the Supreme
Court in the historic case of Erie R.R. v. Tompkins 29 would have
applicability to this problem. There it was said:
Except in matters governed by the Federal Constitution or by acts of Congress, the law to be applied in any
case is the law of the State. And whether the law of the:
State shall be declared by its legislature in a statute or by
its highest court in a decision is not a matter of federal
concern. There is no Federal general common law. Congress has no power to declare substantive rules of common
law applicable in a state whether they be local in their
nature or 'general,' be they commercial law or a part of
the law of torts. And no clause in the Constitution purports
to confer such a power upon the Federal courts . . ..
In referring to the eighty-year reign of the doctrine of Swift v.
Tyson,31 the Supreme Court said that the doctrine of that case was
"an unconstitutional assumption of powers by the courts of the
United States which no lapse of time or respectable array of opinion
should make us hesitate to correct." The Court pointed out that
under Swift v. Tyson, the "Federal courts assumed, in a broad field
of 'general law,' the power to declare rules of decision which Congress was confessedly without power to enact as statutes."
But even if we assume that, under the property clause of the
Constitution, Congress would have power to define the incidents
of its ownership of public lands as including riparian water rights,
it should be clear that Congress has not done so, nor has Congress
attempted to "force either rule upon the states." Beginning with the
26 (Emphasis supplied.) Id. at 370.
27 206 U.S. 46 (1907).
2.9 (Emphasis supplied.) Id. at 94.
29 304 U.S. 64 (1938).
30 Id. at 78.
31 41 U.S. (16 Pet.) 1 (1842).
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act of 1866 and continuing on through numerous statutes passed
over a period of some ninety years, Congress has manifested its
intention that state water laws shall govern in the western states.
There is a complete absence of any acts whereby Congress sought
to establish any system of water law in the West at variance with
those of the states.
A review of the enabling acts of the western states discloses
that the most commonly used clause contained a reservation to the
United States of "the unappropriated public lands" or of the "soil"
within the boundaries of the state or territory. If there had been an
intent on the part of Congress to "reserve" any water or water
rights free from the control of the states, such intention could very
easily have been expressed. No such expression of intention however appears.
It might also be suggested that if the federal government has
the constitutional power by virtue of the property clause to claim
title to water or water rights on public lands, such power rests in
Congress alone rather than in other branches of the federal government. As a consequence, a decisive factor would appear to be the
legislative intent, so clearly and repeatedly expressed in numerous
acts, to the effect that state water laws are to be respected.
VII. JUDICAL RECOGNITION OF FEDERAL PROPRIETARY INTEREST

As previously noted, in most cases wherein the claim of a
proprietary interest of the United States in waters or water rights
on public lands has been urged, the Supreme Court found that a
specific ruling upon the question was unnecessary to dispose of the
case. There have been, however, at least three cases wherein the
Court appeared to give recognition to the existence of such proprietary interest.
The first of these cases was United States v. Rio Grande Irrigation Co.32 This case undoubtedly turned upon an act of Congress
which prohibited "the creation of any obstruction, not affirmatively
authorized by law, to the navigable capacity of any waters, in
respect of which the United States has jurisdiction. '33 Pursuant
to this statute the Department of Justice instituted an action to
enjoin construction of a dam across the Rio Grande in what was

then the Territory of New Mexico. Although the lower courts
found the Rio Grande in New Mexico to be nonnavigable and dismissed the suit, the Supreme Court reversed with instructions to
determine whether the defendant's proposed construction of the
dam and appropriation of waters therefrom for irrigation would
"substantially diminish the navigability of [the Rio Grande] within
the limits of present navigability, and if so, to enter a decree restraining those acts to the extent that they will so diminish."
From a reading of the entire opinion, it seems clear that the
primary interest of the federal government which the Supreme
Court sought by its decision to safeguard was the right of Congress,
in the interests of commerce, to preserve the "navigable capacity"
of streams, free from interference by others.
32 174 U.S. 690 (1899).
33 § 10, 26 Stat. 454 (1890).
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Nevertheless, in the course of the opinion, Mr. Justice Brewer,
speaking for the Court, said:
Although this power of changing the common law rule
as to streams within its dominion undoubtedly belongs to
each State, yet two limitations must be recognized: First,
that in the absence of specific authority from Congress a
State cannot by its legislation destroy the right of the
United States, as the owner of lands bordering on a stream,
to the continued flow of its waters; so far at least as may be
necessary for the beneficial uses of the Government property. Second, that it is limited by the superior power of the
General Government to secure the uninterrupted navigability of all navigable streams within the limits of the
United States.
It will be seen that the second limitation on the power of
states mentioned by the court is directly tied to the commerce
clause. It was that "superior power of the General Government"
which had been exercised by Congress through the above-mentioned act of 1890. It was necessary to give recognition to the
"superior power" in the proper disposition of the case.
The first limitation on the power of the states mentioned by
Mr. Justice Brewer, however, was not involved in the case then
before the court. It was a gratuitous statement of the court which
has been seized upon as authority for federal claims to "ownership"
of some specie of water rights in connection with public lands,
existing solely by virtue of the ownership of such lands, irrespective
of any state law upon the subject.
Insofar as this limitation on the power of the states may have
been accepted as an authoritative pronouncement in 1899, it was
unquestionably formulated as a rule of "Federal general common
law" during the reign of Swift v. Tyson, and should no longer be
regarded as binding upon the states in contravention of state water
law since the decision of Erie v. Tompkins.
The second case to be considered is Winters v. United States.34
The question was whether the creation of the Fort Belknap Indian
Reservation, by a treaty ratified May 1, 1888, with Indian tribes in
Montana entitled the Indian tribes to the use of waters from the
Milk River, which bordered the reservation, as against white
34 207 US. 564 (1908).
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settlers, without regard to priority of use. The Supreme Court
upheld the claims of the Indians, saying: "The power of the government to reserve the waters and exempt them from appropriation
under the State laws is not denied, and could not be .... That the

Government did reserve them we have decided, and
'35 for a use
which would be necessarily continued through years.
To the extent that this case may be relied upon as authority
for the federal government's proprietary claim, it should be pointed
out that it has long been recognized that state law does not apply to
the affairs of Indians on reservations except so far as, and to the
extent that, the United States gives or has given its consent. Without express approval by either the Indian tribe or the federal
government, even state laws of inheritance would have no application to Indians residing on an Indian reservation. It would hardly
be expected that state water laws would be on a different footing.
The third case, which has been previously discussed to some
extent, is Federal Power Comm'n v. Oregon36 (referred to as the
Pelton Dam case). It is felt that an understanding of the full significance of this case must give recognition to the theoretical justification for the state law which Oregon urged was being violated
through the failure of the Federal Power Commission's licensee to
comply therewith. From the previous discussion of the Oregon case
of Hough v. Porter,37 it would appear that the Oregon court had
recognized that, at least prior to March 3, 1877, the federal government had some sort of interest in waters on the public lands in
that state arising solely by virtue of ownership of those lands.
Starting from this basic premise, Hough v. Porter held that the
Desert Land Act constituted a "grant" or "dedication" by the federal government of ,those waters to the public for acquisition by
appropriation pursuant to state water laws.
It may be reasoned then that the U. S. Supreme Court in the
Pelton Dam case merely accepted the same basic premises furnished
by the Oregon State law and construed the federal statute as
applying only to "public lands" and as being inapplicable to lands
"reserved" for an Indian reservation or for other purposes. When
the Pelton Dam case is viewed against this background of the
Oregon state law, one might question the applicability of that
decision to reserved lands in states following the Colorado doctrine, whose water law is founded on the premise that mere ownership of land never carried with it any water rights.
Another question involved in the Pelton Dam case, which had
been previously dealt with by the Supreme Court in First Iowa
Coop v. Federal Power Comm'n, 38 was the extent to which federal
agencies and licensees are or should be compelled, in perfecting
water rights, to comply with procedural requirements of state water
laws. Without going into this question, it will merely be noted that
this involves an area of federal-state relations very largely influenced by both the intent of Congress in its various statutory enactments and the supremacy clause of the Constitution.
35 Id. at 577.
36 349 U.S. 435 (1955).
37 51 Ore. 318, 98 Pac. 1083 (1909)
38 328 U.S. 152 (1946).
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VIII. CONCLUSION

When attention is turned to the necessity and form of legislation designed to resolve the conflict between federal and state
governments on the subject of water rights, the following conclusions can be drawn:
(1) The claim of the federal government to a proprietary interest in western waters is founded solely on the assumption that
ownership of land by the federal government carries with it ownership upon any act of Congress; nor is the underlying assumption
necessary to a proper interpretation of the property clause of the
U. S. Constitution.
(2) All acts of Congress heretofore providing for recognition of
state water laws and affording protection of water rights acquired
thereunder, have likewise proceeded upon the same assumption,
i.e., that the United States must have had some interest in water
arising solely from ownership of land; and therefore, congressional
recognition of state water laws and water rights acquired under
such laws was necessary to give them validity. To a large extent
S. 211 and the pending House bills dealing with state water rights
follow this same approach.
(3) As a result, it has probably been the duty of the U. S. Government agencies to take the position that there is some residue of
water rights left in the federal government:
(a) to the extent that federal lands have not passed into
state or private ownership,
(b) to the extent that federal lands have been withdrawn
or reserved, or
(c) to the extent that water rights have not vested and
accrued under state laws.
(4) Furthermore, any new act of Congress dealing with public
lands, with federal projects or development, or with a federal
agency charged with the preservation, management or development of natural resources, where such act of Congress does not
make the ne:essary specific and complete reference to integrity
of state water laws, will be subject to the possible construction that
state water laws were at least partly superseded by virtue of the
supremacy clause of the Constitution.
. (5) The surest way to attack the question of a federal proprietary interest in western waters, so as to settle once and for all time
this question that has been left unsettled since the discovery of gold
in California in 1848, is to deal directly with the problem of whether
ownership of land by the federal government carries with it ownership of any water rights. Once the federal government disclaims
any ownership of water rights independently of state law, the
"residue" of proprietary water rights of the federal government will
have vanished unless state law provides otherwise.
(6) Suggested language to accomplish this purpose is as follows:
The ownership by the United States of any lands
within a state, whether such lands be now or hereafter
classified as public, reserved, withdrawn, acquired or otherwisP., shall constitte ownership by the United States of
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rights to the use of ground waters or waters of a natural
stream only to the extent that it is now or may hereafter be
provided by the laws of such state that ownership of land

within such state shall include, as an incident of such ownto the use of ground waters or waters of a
ership, the right
39
natural stream.
IX.

JusTicE DEPARTMENT'S

COMMENTS ON MITCHEM STUDY
40

by Ramsey Clark

The main thrust of the memorandum is an effort to establish
that the ownership of property rights to the use of water, whether
by the United States or by others, is dependent upon the recognition
of such rights under state law. As to those of the western states in
which the so-called Colorado doctrine of water rights applies, it is
argued that appropriation in the manner provided by state law is
the only means by which a water right may come into existence in
those states. Therefore, it is said, the federal government can own
no right to use water on the public domain in those states simply
as an appurtenance to its original ownership of such lands. With
respect to the California doctrine, which is based on state recognition that the United States, as original owner of the public domain,
is the source from which all titles to privately owned rights to the
use of water must be derived, the memorandum asserts "but it was
very possibly state law (e.g., the [California] act of April 13, 1850)
39 The proposed b:ll which would deal not only with the problems arising in this area under the
property clause of the Constitut:on, but also with those arising under the supremacy clause and the
so-cotled navigational servitude crising from the commerce clause follows:
"A BILL To promote harmony between the United States and the States of the Union with
respect to the administraton of water, to strengthen rights, to the use of water acquired
under State low, and for other purposes.
"Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That this Act may be cited as the 'Western Water Rights Settlement Act of 1961.'
"Sec. 2. The ownership by the United States of any lands within a State, whether such
lands be now or hereafter classified as public, reserved, withdrawn, acquired or otherwise,
shell constitute ownership by the United States of rights to the use of ground waters or
watcrs of a natural stream only to the extent that it is now or may hereafter be provided by
the laws of such State that ownership of land within such State shall include, as an incident
of such ownership, the r:ght to the use of ground waters or waters of a natural stream.
"Sec. 3. Unless expressly so provided therein, no Act of Congress shall be construed so
as to interfere with or supersede the law of any State relating to the method or procedure
by which a right to the use of ground waters or waters of a natural stream within such
State is recogn'zed or established as a property right; and Federal agencies and permittees,
Icensees, and emaloyees of the Government, in the use of such waters for any purpose in
connection with Federal programs, projects, licenses, or permits, shall acquire rights to the
use thereof in conformity with State laws and procedures relating to the control, appropriation, use or distribution of such waters.
"Sec. 4. Subject to existing rights the -use for navigation of waters arising in States
lying wholly or partly west of the 98th meridian shall be only such use as does not conflict
with any beneficial use thereof, present or future, in States lying wholly or partly west of the
98th meridicn, of such waters for domestc, municipal, stock water, irrigation, mining, or
industrial purposes.
"Sec. 5. Nothing in this act shall be construed to impair or diminish the rights of any
State or the United States to waters under any interstate compact or judicial decree, or to
perm:t appropriations of water under State law which interfere with the fulfillment of treaty
obligations of the United States, or to affect, impair, diminish, or enlarge any existing water
rights in Indians, Indian tribes, or persons claiming under or through them or any Federal
reclamation project heretofore authorized by the United States.
"Sec. 6. Nothing in this act shall be construed as requiring compliance by a department
or agency of the United States with any State low, the effect of which is to treat the United
States less favorably than it treats any person subject to the jurisdiction of the State or to
prohibit or unduly burden the storage, diversion, or development of the waters of an interstate stream or stream system in one State for the benefit of persons in another State.
"Sec. 7. If any provision of this act or the application of such provision to any person,
organization, or circumstance shall be held invalid, the remainder of the act and the application of such provision to persons, organizotons, or circumstances other than those as to which
it is held invalid shall not be affected thereby."
40 Assistant Attorney General, Lands Division.
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which has the effect of 'granting or surrendering' such rights to the
federal government in the first place."
In our view, the Colorado doctrine, insofar as it may deny
ownership by the United States of the right to use on its public and
reserved lands the waters which pertain thereto and which are not
the subject of valid prior appropriations, is not legally sound. We
think Mr. Mitchem's suggestion that the validity of the California
doctrine depends upon a state grant or surrender of "such rights to
the federal government in the first place" also misconceives the
facts of history and basic principles of real property and constitutional law.
Ownership of the land within the public land states was originally in the federal government, excepting only those lands which
had passed into private ownership by prior grant from the several
sovereigns by which the cessions to the United States were made.
So far as we know, such ownership has never been denied. There
is no principle more commonly accepted in the field of real prolierty
law than the principle that all titles to these lands must be bottomed
on a grant, in some form, from the United States. It is equally
undisputed that the United States continues to own all of the lands
acquired by cession from other nations which have not been disposed of.
With its ownership of the public lands included within the
several pertinent cessions, the federal government acquired the
right to use and dispose of the lands and all rights pertaining
thereto. The right to use the appurtenant waters was, and is, one
of the whole bundle of rights so acquired. There is no legal basis for
assertions that the right to use the waters on and under the surface
of these lands was, when the lands were acquired, less than or
different from the right to use and extract the minerals or the
right to use the soil itself. The disposition of and the making of all
needful rules and regulations respecting the properties of the
United States, including
these rights, is entrusted to Congress by
41
the Constitution.
The validity of this analysis is supported not only by reason
and fundamental concepts of real property law-it is fully recognized by a long line of legal authorities and by acts of Congress
dating back for nearly 100 years.
41 U.S. Const. art. 4, § 3 (2).
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Kinney, one of the leading authorities on water rights, stated
the following conclusions:
The Government is still the owner of the surplus of the
waters flowing upon the public domain or rather the owner
of all the waters flowing thereon remaining after deducting
the rights to the use of the same which have vested in and
accrued in some legal way to individuals and companies....
It therefore follows, as the result of the ownership by
the United States of the waters flowing upon the public
domain, that any dedication by a State of all the waters
flowing within its boundaries to the State or to the public
amounts to but little, in the face of any claim which may
be made by the Government, at least to all the surplus or
unused waters within such State .... 42
As long ago as 1886, the Supreme Court of California declared:
.. . [S]ince the act of Congress granting or recognizing a
property in the waters actually diverted and usefully applied on the public lands of the United States, such rights
have always been claimed to be deraigned by private persons under the act of Congress, from the recognition accorded by the act, or from the acquiescence of the general
government in previous appropriations
made with its pre4
sumed sanction and approval.

3

And as recently as 1960, the Supreme Court of the United
States, in United States v. Grand River Dam Authority, in denying
the authority's assertion that it had compensable rights to use the
waters of the Grand River under an act of the Oklahoma legislature, declared: "Yet the Federal Government was the initial proprietor in these western lands and any 44claim by a State or by
others must derive from this Federal title.

In refutation of the Colorado doctrine of water rights the
Supreme Court of the United States said:
Although this power of changing the common law
rule as to streams within its dominion undoubtedly belongs
to each State, yet two limitations must be recognized: First,
that in the absence of specific authority from Congress a
State cannot by its legislation destroy the right of the
United States, as the owner of lands bordering on a stream,
to the continued flow of its waters; so far at least as may
be necessary
for the beneficial uses of the Government
45
property.

Consistently with that language, it held a few years later in
Winters v. United States that: "The power of the Government to
reserve the waters and exempt them from appropriation under
State laws is not denied, and could not be....

46

Without regard to whether the reservation was for use on an
Indian reservation or for some other purpose of the federal government, it is plain that had the government not already owned the
rights involved in Winters it could not have reserved them. Reser42 1 Kinney, Irrigation and Water Rights 692-3 (2d ed. 1912).

43 Lux v. Haggin, 69 Cal. 255, 338, 10 Pac. 674, 721 (1886).
44 363 U.S. 229, 235 (1960).
45 United States v. Rio Grande Irr. Co., 174 U.S. 690, 703 (1899).
46 207 U.S. 564, 577 (1908).
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vation of an interest in real property is legally dependent upon
prior title in the one making the reservation to the interest reserved.
In California-OregonPower Co. v. Beaver Portland Cement Co.
the Court said: "As the owner of the public domain, the Government possessed the power to dispose of 47
' land and water thereon
together, or to dispose of them separately.

By the Desert Land Act of 1877 and its precursor acts of 1866
and 1870, Congress provided for the acquisition from the United
States of rights to use the surplus unappropriated nonnavigable
waters on the public lands in certain states by appropriation in
accordance with local laws and customsY

But these acts were not,

as suggested in Mr. Mitchem's memorandum, "merely ...gratuitous
recognition of appropriation rights that had been acquired under

state law . . ." Rather, they constituted recognition by Congress

that some such action was necessary in order to validate as against
the United States, to the extent of the authorization thereby conferred, possessory rights established in accordance with local laws
and customs. Speaking of section 9 of the 1866 statute, the Supreme
Court said:
The object of the section was to give the sanction of the
United States, the proprietor of the lands, to possessory
rights, which had previously rested solely upon the local
customs, laws, and decisions of the courts, and to prevent
such rights from being lost on a sale of the lands .... The
act . . . continued the system of free mining, holding the

mineral lands open to exploration and occupation, subject
to legislation by Congress and to local rules. It merely recognized the obligation of the Government to respect private
rights which had grown up under its tacit consent and approval. It proposed no new system, but sanctioned, regulated, and confirmed a system already established, to which
the people were attached.
Cong. Globe, 1st sess., 39th Cong.,
4
pt. IV, pp. 3225-3228.

,

In Federal Power Comm'n v. Oregon, the Supreme Court explained the purpose and effe2t of the 1866, 1870 and 1877 statutes as
follows:
The purpose of the acts of 1866 and 1870 was governmental recognition and sanction of possessory rights on
public lands asserted under local laws and customs. Jennison v. Kirk, 98 U. S.453. The Desert Land Act severed, for
purposes of private acquisition, soil and water rights on
public lands, and provided that such water rights were to be
acquired in the manner provided by the law of the State
of location. CaliforniaOregon Power Co. v. Beaver Portland
Cement Co., 295 U. S. 142. See also, Nebraska v. Wyoming,
325 U. S.589, 611-616.50
47 295 U.S. 142, 162 (1935). See also United States v. Antanum Irr.Dist., 236 F.2d 321 (9th Cir.
1956), cert. denied, 352 U.S. 988 (1957); United States v. Walker River Irr. Dist., 104 F.2d 334 (9th
Cir. 1939); United States v. Mclntire, 101 F.2d 659 (9th Cir. 1939); United States v. Conrad Investment Co., 161 Fed. 829 (9th Cir. 1908); Howell v. Johnson, 89 Fed. 556, 558, 559 (C.C.A. Mont. 1898);
Hough v. Porter, 51 Ore. 318, 93 Pac. 1083 (1909); Nevada Ditch Co. v. Bennett, 30 Ore. 59, 45 Pac.
472 (1896).
4s California-Oregon Power Co. v. Beaver Portland Cement Co., 295 U.S. 142 (1935).
41) (Emphasis

supplied.) Jennison v. Kirk, 98 U.S. 453, 456-7, 459 (1878).

5o (Emphasis supplied.) Federal Power Comm'n v. Ore., 349 U.S. 435, 447-8 (1955).
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There are numerous other instances in which Congress itself
has enacted legislation predicated on the right of the United States
to control the use of unappropriated nonnavigable waters on the
public domain. 5'
We have no quarrel with the general proposition that the power
resides in each of the states to enact laws governing the control
and use of waters subject to its jurisdiction. Indeed, this is a fundamental power of the states. But without congressional authorization
consistent with principles of constitutional law, this power can no
more attach to federally owned water rights than it can to federally
owned land. This authority of the states is clearly subject to the
limitations enunciated by the Supreme Court in the Rio Grande
case. 52 And as explained in the quotation from Kinney, 53 the validity
as against the United States of state recognized rights to use the
waters which pertain to the public and reserved lands of 1he federal
government must be based on some
act of Congress and' cannot be
54
predicated on state action alone.
If this were not true, accomplishment of the policy which the
Desert Land Act of 1877 was intended to effectuate would be beyond
the control of Congress. It must be remembered, of course, that the
Desert Land Act was an arid-land adaptation of Congress' land disposition and settlement policy.5 5 The act was devised as a way by
which title to both land and the use of water could be acquired so
that the lands in the designated desert land states could be settled
-just as other areas were and have been settled under the homestead and preemption laws. The act authorized the disposal of lands,
conditioned upon reclamation by irrigation. Water was only incidental, albeit necessary, to the disposal of the public lands involved.
The primary purpose, then, was to facilitate the disposal and settlement by the public of the public lands in the desert land states, not
disposal of the waters of and by themselves.
If the use and acquisition of rights to use the waters pertaining
to those lands were not subject to Congress' control, the U. S. public
land policy in the desert land states would depend entirely on permission of the states. A state, for example, might decide that it
would use all of the waters within its borders for industrial uses,
rather than land reclamation and settlement purposes. And the
main purpose of the Desert Land Act would be thereby completely
frustrated.
We do not attempt to address the policy and possible constitutional questions presented by the proposed bill appended to Mr.
Mitchem's memorandum. As we understand your request, we have
been asked to advise the committee of our views respecting the legal
position stated in Mr. Mitchem's memorandum. As indicated in my
statement to the committee on June 15, 1961, I have serious doubts
as to the wisdom of any indiscriminate abandonment of the very
51 These include the act of June 4, 1897, ch. 2, 30 Stot. 36, 16 U.S.C. § 481; act of June 11, 1906,
ch. 3074, § 3, 34 Stat. 234, 16 U.S.C. § 508; act of June 25, 1910, ch. 421, 36 Stat. 847, 43 U.S.C. it
141, 142; act of Dec. 29, 1916, 39 Stat. 865, 43 U.S.C. 1 300; oct of Oct. 22, 1919, 41 Stot. 293, 43
U.S.C. J§ 351.60; act of June 10, 1920, 41 Stat. 1063, 16 U.S.C. § 792.
52 United States v. Rio Grande Irr. Co., supra note 45.
53 1 Kinney, op. cit. supra note 42.
54 See Hunt v. United States, 278 U.S. 96, 100 (1928); Light v. United States, 220 U.S. 523 (1911);
Cornfield v. United States, 167 U.S. 518, 526 (1897); San Bernardino v. Rivers'de, 186 Cal. 7, 29-30,
198 Pac. 784 (1921).
55 See California.Oregon Power Co. v. Beaver Portland Cement Co., 295 U.S. 142, 157, 161 (1935).
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substantial property rights to the use of water which are today the
subject of a great variety of federal reservations. But if it should
be the desire of this or any Congress irrevocably to dispose of those
rights, its legislation, to accomplish that purpose, must be framed in
recognition of the legal principles which establish that these are
property rights owned by the United States. A mere disclaimer
of intention to exercise such rights, as it may have, would not be
sufficient to divest the United States of its title.
The United States' ownership of rights to use water on "acquired" lands is completely different from its ownership of rights
to use water on its public and reserved lands, based on its original
ownership of those lands. I do not understand that such rights are
a matter of concern in the present inquiry. However, Mr. Mitchem's
memorandum suggests that the United States has or may claim
rights to use water on its acquired lands similar to the rights it has
to use water on its public and reserved lands. It is pertinent to note
that, generally speaking, the United States-upon acquisition of
privately owned lands-acquires only such property rights as its
grantor can convey.
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... no problem about an employee-agent (client's statutory agent
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in an outside state) being ill, or on vacation or away on business the day process is served
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... no problem about the employee-agent's ability to recognize
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the differences between normal and short return date actions
or one, such as an injunction, with immediate effect

El []
3 > >
M

0

z
>
r

0"

0
>
a
In

... no problem about the employee-agent moving or resigning or*
being transferred, any of which require new filings in the state
... no problem about the employee-agent forgetting, or delaying,
notice of a lawsuit because of "more pressing" business or
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social duties - or forwarding notice of the suit to someone
other than yourself, to someone who may or may not inform
you of it in time to prepare a defense.
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All such problems disappear when you make use of the statutory
agents and offices furnished as part of the C T System of Corporate
Protection (furnished only under the direction of each corporation's

I

own lawyer-your direction for your clients). C T agents are always
there, providing continuous protection. C T agents see to it that
notice of the suit goes, at once, to the place and person you name in
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advance.
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Use of the C T System of Corporate Protection means better protection for the client because you, its lawyer, are always in control.
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more complete details, including an explanation of the other
helpful-to-lawyer features of the C T System of Corporate Protection,
get a copy of Protection Only Counsel Can Give. A return coupon is
provided for your convenience.
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