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ONE YEAR REVIEW OF CRIMINAL LAW AND
PROCEDURE
By AusTIN W.

SCOTT, JR.*

During 19601 the Colorado Supreme Court decided a total of
fifty-five cases on criminal law,2 including cases relating to violanow
tions of municipal penal
8 ordinances, which violations Colorado
considers to be crimes.
I.

SUBSTANTIVE CRIMINAL LAW

A. Limitation on Home-Rule Municipal Power
The Merris case of 1958 held, in one of its two great holdings,
that when a state criminal statute punishes conduct of state-wide
concern, a home-rule city lacks the power to enact a penal ordinance punishing the same conduct; and, conversely, when a home
rule city has enacted a penal ordinance punishing conduct of local
concern, a state statute punishing the same conduct is inapplicable
to such conduct committed within the territorial limits of the municipality. 4 This holding, which precludes the notion of concurrent

state and municipal power over matters which are actually both of
state-wide and local concern,- has required the court to continue during 1960 the process of pigeon-holing various 6 types of conduct into
the state-wide category or the local category. The following types
of conduct were held or said in 1960 to be of state-wide concern: petit
larceny,7 picketing,8 liquor law violations,9 and malicious mischief. 10
Other matters, when done within municipal limits, were held to be
unlawful
of local concern: reckless driving and careless driving,"
parking, 12 speeding, 8 and running a school stop-light. 14 In addition,
*Professor of Law, University of Colorado School of Law.
1 The cases discussed in this artirle are found in 348 P.2d Vol. 1 through 358 P.2d Vol. 1., plus
Gallegos v. People, 358 P.2d 1028 (Colo. 1960), in 358 P.2d Vol. 5.
2 The following reported cases, included in the total number of 55, for one reason or another
contain so little of value as precedent that they are not discussed in this article! Cera v. People, 351
1960); Falcon v. People, 352 P.2d 310 (Colo. 1960); Tague v. People, 352 P.2d 673
P.2d 271 (Co.
(Colo. 1960); Hackett v. Tinsley, 352 P.2d 799 (Colo. 1960); Bates v. Tinsley,' 353 P.2d 76 (Cola.
1960); Garrimone v. People, 355 P.2d 116 (Colo. 1960).
8 One of the two principal matters decided by Canon City v. Merris, 137 Colo. 169, 323 P.2d
614 (1958), noted at 36 DICTA 34 (1959) and 37 DICTA 45 (1960), as further explained by Geer v.
Alaniz, 138 Colo. 177, 331 P.2d 260 (1958), is that the municipal penal ordinance or charter provision
of a home-rule city creates a crime, not a civil wrong, if either (a) there exists a counterpart state
statute punishing the same conduct or (b) the ordinance or charter authorizes imprisonment as punishment. The penal ordinance of a "statutory" municipality (i.e., without home-rule) on principle
must also be a crime in similar circumstances.
4 Canon City v. Merris, supra note 3.
5 Davis v. Denver, 140 Colo. 30, 342 P.2d 674 (1959), recognizing the difficulties inherent in
such an inflexible system, invited the Colorado legislature to enact legislation delegating to homerule cities concurrent power to enact penal ordinances dealing with matters which are of both statewide and local concern. So far the legislature has not accepted this invitation.
6 Pre-1960 cases had held the following to be of state-wide concern: (1) driving under the influence, Canon City v. Merris, supro note 3; (2) driving after license revocation or suspension, Davis
v. Denver, supra note 5; (3) speeding on the Valley Highway, a throughway, through Denver, Denver
v. Pike, 140 Colo. 17, 342 P.2d 688 (1959); (4) hit-and-run driving, People v. Graham, 107 Colo.
202, 110 P.2d 256 (1941). On the other hand, mast traffic violations on city streets (violations conspeeding, right of way, parking, stop signs, stop lights, one-way streets) were said to be
cerning
local
in Merris supra.
7 Gazotti v. Denver, 352 P.2d
963 (Colo. 1960).
8 Golden v. Ford, 348 P.2d 951 (Colo. 1960).
g See Sierota v. Scott, 352 P.2d 671, 673 (Colo. 1960).
10 Aurora v. Mitchell, 357 P.2d 923 (Colo. 1960).
11 Retallack v. Police Court, 351 P.2d 884 (Colo. 1960).
12 Lehman v. Denver. 355 P.2d 309 (Colo. 1960) (upholding, as against contention that it served
to promote no public interest, a municipal ordinance forbidding parking on private property).
13 Wiggins v. McAuliffe, 356 P.2d 487 (Colo. 1960).
14 Pickett v. Boulder, 356 P.2d 489 (Colo. 1960) (but reversing conviction for defective summons).
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and carrying
one case assumed without discussion that prostitution
15
a concealed weapon were of local concern.
B. Limitations on Non-Home Rule Municipal Power
An important 1960 Colorado case deals with the power of a
non-home-rule city (generally called a "statutory" city) to enact
penal ordinances. 16 It is clear that (in the absence of legislation not
yet in existence) the power of a statutory city is even more limited
than that of a home-rule city. Like a home-rule city, the
statutory city may not enact a penal ordinance on a matter
of state-wide concern, at least if a state statute covers the area of
conduct in question.'7 But a statutory city, unlike a home-rule city,
may not enact a penal ordinance on a matter of local concern if
the state has such a complete statute on the matter so as to have
preempted the field.18 If, however, there is no state statute on the
matter, or if the state statute leaves a gap, 19 there is non-home-rule
municipal power to fill the void (at least if the matter is of local
concern) ,20 especially if, as in the case of the state statute with a gap,
the state statute expressly or impliedly authorizes the statutory city
to adopt
further non-conflicting regulations supplementing the
21
statute.
Doubtless the Colorado Supreme Court's invitation to the legislature to delegate the home-rule cities' concurrent power to deal
with conduct which is of both state-wide and local concern 22 would
apply with equal force to a comparable delegation to statutory
cities.
C. ParticularCrimes
1. Murder-Felony-Murder Doctrine.-A and B attempted to
rob X; B, standing in front of X, held a knife at his heart while A,
behind X, hit him over the head with a gun; the shock of the blow
accidentally discharged the gun, its bullet killing B. A, charged with
felony-murder of B (specifically, for accidental death in the perpetration or attempted perpetration of robbery), urged that the felonymurder doctrine does not apply when one of two robbers accidentally kills his own confederate rather than the robbery victim or an
15 Mcintosh v. Denver, 355 P.2d 97 (Colo. 1960) (affirming conviction on the ground that the
summons and complaint were adequate).
16 Aurora v. Mitchell, 357 P.2d 923 (Cola. 1960), holding invalid four Aurora ordinances punishing careless driving, failure to report an accident, malicious destruction of public property, and
malicious mischief, in view of various state criminal statutes on the same subjects.
17 Ibid., concerning the offense of malicious mischief, a matter held to be of state-wide concern.
The court did, however, emphasize that the state statute covers the field.
18 Ibid., concerning the offense of careless driving, which was held to be of local concern in
Retallack v. Police Court, supra note 11.
19 Ibid., concerning the offense of failure to report an accident to the police, where the state
statute made no provision preventing the car owner after the accident from removing his car; the
court indicates that a municipal ordinance punishing such removal would be valid.
20 In view of the fact that a home-rule city may regulate in the area of state-wide concern, if
the state has not undertaken to regulate in that area, Canon City v. Merris, supra note 3, it would
seem that a statutory city might also plug a loophole left by a state statute, or left by the state's
failure to enact any statute at all, in the area of state-wide, as well as of local, concern.
21 See Aurora v. Mitchell, supra note 16, concerning the offense of failure to report an accident;
the court indicates that an ordinance provision prohibiting the owner from removing his car after an
accident (a matter not mentioned in the state statute) would have been upheld if it could have been
severed from the invalid portion of the same ordinance. A bill was passed recently giving statutory
cities express power to enact traffic ordinances not conflicting with state statutes. Senate Bill 244
(May 1, 1961).
22 See Davis v. Denver, supra note 5.
23 Early v. People, 352 P.2d 112 (Colo. 1960), upheld the validity of the felony-murder doctrine
under which one may be convicted of murder without the intent to kill.
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interfering policeman or bystander. It was held that there is no
on
such limitation on the doctrine. 24 The case is to be distinguished
its facts from the much discussed recent Pennsylvania case 2 5 in
which the felony-murder doctrine was held not to apply in these
circumstances: A and B, after robbing X, fled from the scene pursued by police officers, one of whom shot B to death. It was there
held that where the lethal bullet which killed B came from a gun
justifiably fired by a policeman in order to prevent the escape of
the fleeing felons, A did not come under the felony-murder doctrine
so as to be liable for the death of B. In the Colorado case, however,
it was A's own gun which killed B.
for another's death
Of course, one who is in no way responsible
2 6
cannot be found guilty of murdering him..

1

2. Homicide-Self-Defense.-Under some circumstances one is
justified in killing another in self-defense. It is well settled law that
in order to take advantage of this defense the killer must reasonably believe (though he need not correctly believe) both (1) that
his adversary will, unless prevented, immediately inflict a fatal or
serious bodily injury upon him, and (2) that he must27use deadly
force to prevent his adversary from inflicting this harm. An honest
but unreasonable belief in these matters will not do. 28 The Colorado
statute on justifiable self-defense in homicide cases, though worded
somewhat vaguely, seems to recognize these principles, 2 and prior
24 Robbins v. People, 350 P.2d 818 (Colo. 1960). A claimed also that, when he saw that B was
about to kill X, A suddenly and secretly withdrew from the robbery attempt and accidentally shot
A while hitting X in a noble attempt to save X's life; but as this tale was not believed by the jury,
the court had no reason to consider its validity as a defense. Generally, however, a voluntary withdrawal, to be effective, to relieve one confederate of criminal responsibility for what another confederate does, must involve at least a communication to the other of the fact that he is withdrawing;
and it must be done at some point in time before the consummation of the crime is imminent.
25 Commonwealth v. Redline, 391 Pa. 486, 137 A.2d 472 (1958), noted 71 Harv. L. Rev. 1565 (1958),
overruling Commonwealth v. Thomas, 382 Pa. 639, 117 A.2d 204 (1955).
26 Smith v. People, 351 P.2d 457 (Colo. 1960), wherein A hit X lightly, and later B hit X hard, in
A's presence, causing X's death. A's conviction of murder on this evidence was reversed because A's
blow did not contribute to X's death and A did not have a common purpose with B to injure or kill X.
27 Perkins, Criminal Law 883-909 (1957).
28 Id. at 884. Conversely, one is not entitled to the defense of self-defense who shoots his
adversary in cold blood with no thought of saving his own life, though it later turns out that his
adversary would in fact have taken his life had he not first fired the fatal shot.
29 Colo. Rev. Stat. § 40-2-15 (1953) is somewhat ambiguous: "If a person kills another in selfdefense it must appear that the danger was so urgent and pressing that in order to save his own
life or to prevent his receiving great bodily harm the killing of the other was absolutely necessary."
(1) Appear to the defendant himself at the time he kills? (2) Appear to a reasonable man in the
defendant's shoes at the time the defendant kills? (3) Appear to the court at the time of trial? In
the light of the whole history of the defense of self-defense, it must mean number (2).
Note that with the analogous homicide defense of killing to prevent a violent or surprise felony,
Colo. Rev. Stat. § 40-2-14 (1953) makes it clear that a "bare fear" that another is about to commit
or is committing such a felony will not do; the circumstances must be such as to "excite the fears
of a reasonable person." This section is ambiguous as to whether it refers to justifiable homicide
in self-defense as well a to justifiable homicide to prevent a violent or surprise felony.
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Colorado cases have recognized their applicability.30 But a surprising 1960 Colorado case 3 1 holds to be misleading and confusing an
instruction on self-defense which tells the jury that the right of selfdefense in a homicide case is based upon what reasonable persons
would do under similar circumstances. The reason given for this
unusual holding seems to be that since the lower animals, who are
not endowed with intellect and reason, act instinctively in selfdefense without first reasoning the matter out, it follows that man,
who can reason, need not use his reasoning powers! Self-defense
thus "is not based on the 'reasonable man' concept," the court concludes. 32 Perhaps, however, this case can be interpreted to mean

something less revolutionary: that one who is under attack cannot
be expected to reason precisely as to the nature and degree of the
impending harm and the need for deadly force to prevent it; as
Holmes, J., once succinctly put it: "Detached '33reflection cannot be
demanded in the presence of an uplifted knife.
The same case holds, in more orthodox fashion, that the defense
of self-defense may be available under some circumstances in a
homicide case even though the killer brought on the difficulty himself, as where he interjects himself into a mild situation, like an
argument, and then finds that the mild situation has developed into
one of
violence in which, to save himself, he must kill his adver34
sary.
3. Drunk-Driving Death. - A poorly worded but important
Colorado criminal statute 35 makes it a felony, with a maximum punishment of fourteen years' imprisonment, for one, while under the
influence of liquor or drugs, to cause the death of another by driving an automobile "in a reckless, negligent or careless manner, or
with a wanton or reckless disregard of human life or safety."
The difficulty lies in the interpretation to be given these four alternative expressions of negligence. As a matter of ordinary language "negligent" implies tort (i.e., ordinary) negligence; "careless"
would seem to imply something less, and "reckless" and "wanton
disregard" something more, than tort negligence. It makes as much
sense for the legislature to express the statue's negligence requirement in these alternatives as it would be for the legislature, wishing to impose a 30 mile speed limit in a certain area, to make it a
crime to drive over 30, or 40, or 50,or 60 m.p.h. in that area. At all
events, one would suppose that the lowest common denominator of
the four alternatives (perhaps this should be the word "negligence"
if we construe "careless" to be another word for the same thing)
would do for guilt. Two years ago a Colorado case seemed to hold
that a greater degree of negligence (something called "criminal
negligence") was required to satisfy the statute.3 6 A 1960 case, how30 E.g.,

Young

v.

People,

47 Colo. 352, 355,

107

Pac. 274

(1910):

"Apparent

necessity,

if well

grounded and of such a character as to appeal to a reasonable person, under like conditions and
circumstances, as being sufficient to require action, justifies the application of the doctrine of selfdefense to the same extnt as actual or real necessity."
31 Vigil v. People, 353 P.2d 82 (Colo. 1960), reversing a conviction for murder because of this
and other errors in the self-defense instructions.
32 Id. at 84.
33 Brown v. United States, 256 U.S. 335, 343 (1921). Mr. Justice Holmes, of course, at the same
time recognized that self-defense is based an the reasonable man concept.
34 Vigil v. People, supra note 31.
35 Colo. Rev. Stat. § 40-2-10 (1953).
346Goodell v. People, 137 Colo. 507, 327 P.2d 279 (1958), noted in 31 Rocky Mt. L. Rev. 104 (1958),
and discussed in Scott, One Year Review of Criminal Law and Procedure, 36 DICTA 34, 35-37 (1959).
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ever, holds that proof of ordinary (tort) negligence will do if the
indictment or information charges no more than ordinary negligence.37
4. Burglary.-The defendant entered an outside telephone
booth located away from a filling station and was caught in the act
of trying to pry the cover off the coin box. Was his crime the relatively minor one of attempted petit larceny38 or the serious felony of
burglary?3

9

The answer depends upon whether an outside telephone

booth is a "building" within the meaning of the burglary statute.
The Colorado Supreme Court held that it was, so that the defendant's crime was indeed burglary. 40 A building, the court said, is "a
structure which has a capacity to contain, and is designed for the
habitation of man or animals, or the sheltering of property." The
modern legislative trend toward extending burglary to include
chicken houses (and outside telephone booths) is the subject of the
following rhetorical question: "What principle of social utility justifies the elevation of theft or attempted theft in such places [i.e.,
places not used for
habitation] to the level of one of the most seri41
ous ... felonies?"
5. Minor Crimes.-One may be guilty of the crime of driving
after revocation of his license although his license, if it had not been
sooner revoked, would have expired before he did his act of driv-

ing.42 One is not guilty of the crime of carrying a concealed weapon ("It shall be unlawful ... to wear under his clothes, or concealed
about his person . . . any dangerous or deadly weapon") when one
43

holds the weapon in his hand and then tosses it into a car.

6. Insanity as a Defense.-The Colorado test for legal insanity
as a defense to criminal liability, a combination of the right-andwrong test plus the irresistible-impulse test, was upheld against an
attack on its validity made upon the ground that it has been outdated and should be 44
repudiated in favor of the Durham rule of the
District of Columbia.
7. Constitutional Limitations on the Police Power.-A Colorado
criminal statute punishing persons engaged in the employment
agency business who charge more than a statutory fixed fee for
their services was held to take the property of employment agents
without due process of law in violation of the United States and
37 Espinoza v. People, 349 P.2d 689 (Colo. 1960), which explains the Goodell case as follows:
The Goodell information charged that the defendant operated his car in a reckless, negligent and
careless manner, and with reckless and wanton disregard for human life and safety; therefore the
proof must be of the highest degree of negligence alleged. The court in Espinoza then indicates that
if the information should allege that the defendant operated his car "in a negligent manner" (omitting reference to the other three expressions of fault), proof of simple negligence would do.
38 Petit larceny (i.e., larceny where the stolen property's value does not exceed $50) is a misdemeanor punishable by a maximum of $300 fine and six months' imprisonment. Colo. Rev. Stat.
§ 40-5-2 (1953). There seems to be no Colorado crime of attempt to commit grand or petit larceny,
however, and the Colorado crime of "assault with intent to commit . . . larceny," Colo. Rev. Stot.
§ 40-2-34, would not apply in the telephone booth situation, where no person was assaulted in the
attempt to steal the money from the coin box.
It seems obvious that Colorado needs a general statute creating the crime of attempted crime.
39 Colo. Rev. Stat. § 40-3-6 (Supp. 1957) (one to ten years imprisonment) defines burglary as
entering any building, railroad car or trailer" with intent to commit any felony or misdemeanor
therein.
40 Sanchez v. People, 349 P.2d 561 (Colo. 1960).
41 Allen, Book Review, 27 U. Chi. L. Rev. 401, 410 (1960).
42 People v. Lopez, 354 P.2d 491 (Colo. 1960).
43 McCray v. Denver, 354 P.2d 585 (Colo. 1960).
44 Early v. People, 352 P.2d 112 (Colo. 1960), refusing to follow Durham v. United States, 214
F.2d 862 (1954).
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Colorado Constitutions, and so to be unconstitutional, because the
fixed fee limitation operated in an arbitrary, unreasonable and confiscatory fashion in the light of the modern fact of business life.4 5
II.

CRIMINAL PROCEDURE

A. Rules of Criminal Procedure
In 1960 the Colorado Legislature authorized the Colorado
Supreme Court to prescribe rules of criminal procedure to be followed in the Colorado courts. The Colorado Bar Association's
Criminal Law Committee, headed by Judge William L. Gobin, has
drafted a proposed set of Rules patterned upon the Federal Rules of
Criminal Procedure but modified to a considerable extent to fit
existing Colorado practices. The proposed Rules have been submitted to the Colorado Supreme Court for study and hearings thereon.
It seems probable that the Rules, as they may be modified following
such study and hearings, will be adopted in 1961.
B. Jurisdiction
In Colorado the justice, county and district courts have concurrent jurisdiction over misdemeanor cases. 46 Generally a complaint
in a misdemeanor case is filed in the justice court, and the defendant is thereafter arraigned and tried in that court, where he is entitled to a jury trial on demand. Some district attorneys have in the
past followed the custom of dismissing the prosecution (i.e., filing a
nolle prosequi) in the justice court in order to refile the prosecution in the county court if the defendant exercises his right to demand a jury trial in the justice court. This practice was condemned
45 People v. Albrecht, 358 P.2d 4 (Colo. 1960). The case involves the use of "constitutional facts"
put in evidence by the emp.oyment agent attacking the constitutionality of the statute to prove
that, because of changed conditions, the statute now imposed a confiscatory burden upon the agencies

in Colorado.
46 One 1960 case involves the question of what is a misdemeanor case for aurposes of justice
court jurisdiction. Joyriding the first time is a misdemeanor, the second time within five years a
felony. Colo. Rev. Stat. § 13-13-2 (1953). An information which does not allege a prior conviction
of joyriding within five years charges a misdemeanor, over which the justice court has jurisdiction,
even though in fact the defendant may have had such a prior conviction. Luna v. Knutka, 349 P.2d
565 (Colo. 1960).

Trust The Moving and Storage Requirements
Of Yourself and Your ClientsTo Men Who Understand Your Problems.
CONFER WITH DON JOHNSON

JOHNSON STORAGE & MOVING CO.
Affiliated With United Van Lines
221
Broadway

Pearl
Local and World-wide

3-2433

MARCH-APRIL,

1961

DICTA

by the Colorado Supreme Court in 1960, the court holding that the
justice court does not lose jurisdiction (and so the county court
cannot acquire jurisdiction) when the district attorney dismisses
the case in the former court for an invalid reason; and doing so in
order to refile in another court as a sort of punishment imposed on
the defendant for having the temerity
to demand a jury trial is a
47
prime example of an invalid reason.
Colorado has jurisdiction to try a defendant for a Colorado
crime although at the time of his Colorado trial he is serving a prison
4
sentence imposed by a federal court on account of a federal crime. 1
C. Pre-Trial Remedies to Prevent Prosecution
1. Prohibition.-The ancient prerogative writ of prohibition has
sometimes been used successfully by Colorado defendants to prevent a threatened criminal trial-as where the prosecution of his
case is barred by the statute of limitations or by principles of
former jeopardy.4'9 It was used successfully again in 1960 by one
threatened with trial in a court which lacked jurisdiction because
another court of concurrent jurisdiction had earlier acquired jurisdiction over the defendant and the crime.52. Declaratory Judgment.-One who wishes to engage in certain conduct which a statute or ordinance punishes as a crime may
prudently wish to test its validity before he undertakes to violate
the terms of the statute or ordinance, rather than engage in the forbidden conduct and then, when prosecuted, defend on the ground of
the unconstitutionality of the law. In a 1960 Colorado case a
criminal statute purporting to regulate certain business conduct was
held, in a declaratory judgement proceeding brought by a business
corporation affected thereby against the state official in charge of
administering
the statute, to be unconstitutionally vague and so
5
invalid. '
D. Information Charging a Felony
Some criminal statutes are worded disjunctively to indicate
that the crime in question can be committed by doing one of several
alternative acts, or by having one of several states of mind, or by
using one of several means, or by accomplishing one of several bad
results, or under one of several sets of attendant circumstances.5 2
47 Van Gundy v. O'Kane, 351 P.2d 282 (Colo. 1960), emphasizing the hardship which the dismissand-refile Procedure has on the defendant: the possibility of multiple arrest and confinement for the
same offense; double boil bond expenses; increased attorney's fees.
The court states that there may be valid reasons for dismissing the prosecution, as where the
district attorney believes his evidence too weak to go through with the prosecution. Then if, becouse
of changed conditions, he later believes he can make a successful prosecution, he may ref;e the case
in the original court or in anothr court of concurrent jurisdiction. Id. at 284.
48 Gonzales v. People, 354 P.2d 1020 (Colo. 1960) (the federal authorities produced defendant
in the Colorado district court for trial for robbery in response to a writ of habeas corpus ad
prosequendum). See also Gonzales v. Horan, 138 Colo. 275, -332 P.2d 205 (1958), noed in 36 DICTA
34, 40 (1959), making the same point concerning the some defendant.
49 See Scott, One Year Review of Criminal Law and Procedure, 36 DICTA 34, 41 (1959).
50 Van Gundy v. O'Kane, note 47 supra.
51 Memorial Trusts, Inc. v. Beery, 356 P.2d 884 (Colo. 1960). In this case the briefs disclose that
the defendant state official agreed with the plaintiff corporation not to object to the appropriateness
of the remedy of declaratory judgment in view of the great public interest in the question and to
avoid multiplicity of suits. The court in its opinion made no mention of the appropriateness of the
remedy. It would seem, however, that under Colo. Rev. Stat. § 77-11-2 (1953) and Colo. R. Civ. P.
57 (b) the remedy is a matter of right with or without the state official's cooperation.
52 A leading case is Crain v. United States, 162 U.S. 625 (1896), where a criminal statute
unished one who does any of these alternative acts: forges a certain document, or causes it to be
orged, or utters it as true, knowing it to be forged.
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With such statutory crimes the usual rule is that the accusation
(indictment or information) must not allege such alternative matters in the disjunctive as worded in the statute, because that would
not properly inform the defendant of the charge against which he
if
must defend himself, nor enable him to plead former jeopardy
5
later charged with one of the several alternative matters. 3 It is
proper, however, for the accusation to allege the alternative matof one of the alternatives
ters in the conjunctive in which case proof
54
will warrant conviction for the crime.
55
The Colorado drunk-driving death statute discussed above
anothcauses
influence,
the
under
driving
punishes one who, while
er's death by driving carelessly, negligently or recklessly or with a
wanton disregard for human life. A 1960 case holds to be bad an
information charging, in the language of the statute, that the defendant drove his car carelessly, negligently or recklessly or with
wanton disregard for human life.56 The court indicates that it would
have been proper to word the information conjunctively with
"and's" (in which case the proof must be of the highest type of
negligence alleged) 57 or to pick out one of the alternatives (i.e.,
"negligently") and use it alone without the others (in which case
the proof need be only of that type of negligence).

It is difficult to see how a defendant is any better able to defend
himself when charged with driving "carelessly, negligently and
recklessly" than when charged with driving "carelessly, negligently
or recklessly." It is hard to learn how he will be better able to use
the defense of former jeopardy if charged with "and's" instead of
"or's." The trouble with applying the usual rule to the drunkdriving death statute is that the various alternative expressions of negligence (careless, negligent, reckless) are not really
separate matters but are simply different degrees of the same matter. Thus "recklessness" is simply greater negligence than "negligence."5 1 In this type of situation it is submitted that the usual rule
-that statutory alternatives must be alleged conjunctively-is not
59
applicable. If a statute should foolishly make it a single crime to
drive 30 or 40 m.p.h. at a certain place, an information would actually make more sense if it charged the defendant with going 30 or
40 than if it charged him with going 30 and 40. Making it a crime
to drive carelessly, negligently or recklessly is about the same thing
as this imaginary 30-or-40 speeding crime, for as 40 m.p.h. necessarily includes 30 m.p.h., so does recklessness necessarily include
negligence.
53 Confiscation Cases, 20 Wall. 92, 104 (U.S. 1873).
54 Crain v. United States, supro note 49. Thus in People v. Holmes, 129 Colo. 180, 268 P.2d 406
(1954), where the Colorado burglary statute made it a crime to break and enter or to enter without
breaking the appropriate structure with the appropriate intent, and a single count of the information
charged the defendant with breaking and entering and with entering without breaking a certain
aaartment with intent to steal, the information was held properly worded; and the court stated
that proof of either one of the two acts would establish the crime.
55 See supra notes 35-37 and text.
56 Espinoza v. People, 349 P.2d 689 (Colo. 1960).
57 This dictum, given in explanation of the Goodell case, supro note 36, seems inconsistent with
People v. Holmes, supra note 51, where proof of one of the two alternatives was said to be sufficient.
58 As to the difference in degree between ordinary negligence and "criminal negligence" (which
is probably the equivalent of "recklessness" and of "wanton disregard"), see Trujillo v. People,
133 Colo. 186, 292 P.2d 980 (1956) (involuntary manslaughter requires criminal negligence, something more than ordinary negligence), noted at 28 Rocky Mt. L. Rev. 409 (1956).
59 But as sensibly as the drunk-driving death statute's alternatives of carelessness, negligence and
recklessness.
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E. Complaint and Summons Charging Municipal Violation
It is well settled that a complaint instead of an information
or indictment will do for charging a violation of a municipal penal
ordinance. For municipal traffic violations it is customary for the
police officer who has observed the violation to make out a complaint and summons charging the offense and notifying the violator
to appear in municipal court at a certain stated time. The police
officer need not, of course, be the expert legal draftsman the district
attorney is expected to be. Three 1960 cases dealt with the problem
of the definiteness of the charge in these cases. One, later termed
"the ultimate limit in informality" in connection with prosecution
for municipal violations,6 ° upheld a complaint and summons which
alleged that the defendant at a stated time and place committed a
violation of a numbered city ordinance (i.e., "ordinance No. 8235-1") relating to a stated offense (i.e., "prostitution"), notified the
defendant to appear in municipal court, and concluded with a complaint signed by the police officer that he knew or believed that the
defendant had violated the above section of the Denver Municipal
Code.61 Another, which contained about the same amount of detail
except for the lack of the signed statement that the police officer
knew or believed that the defendant committed the violation (and
so perhaps should be called a mere .'summohs" rather than a "summons and complaint") was struck down as too informal to support
a conviction. 62 A third held that a summons and complaint, to be
valid, need not, in addition to giving the appropriate ordinance
number, also give the date of63 passage of the ordinance, at least in
the case of a home rule city.

F. Plea
In one case the defendant, charged with murder, pleaded not
guilty at arraignment. After the trial jury had been selected and
sworn, the defendant's attorney, having just received a telephone
call advising him that the defendant was subject to epilepsy, moved
to be allowed to enter a plea of not guilty by reason of insanity. The
trial judge, after first having the defendant examined by a psychiatrist who found no epilepsy or insanity, denied the request for the
new plea; and the Supreme Court held this action to be no abuse
of the64trial court's discretion as to a change of plea after arraignment.

In another case it was held that the not-guilty plea is the appropriate manner of raising the "defense" of the unconstitutionality
of the statute setting forth the crime for which defendant is
charged, when a showing of unconstitutionality requires the introduction of evidence of facts beyond the sphere of judicial notice.6 5
60 See Pickett v. Boulder, 356 P.2d 489, 491 (Colo. 1960).
61 McIntosh v. Denver, 355 P.2d 97 (Colo. 1960). The court indicated that, on request, the defendant might be entitled to a further statement of particulars, in view of the brevity of the charge in the
complaint.
62 Pickett v. Boulder, supra note 60.
63 Wiggins v. McAuliffe, 356 P.2d 487 (Colo. 1960).
64 Robbins v. People, 350 P.2d 818 (Colo. 1960), further discussed supra at note 24 and text.
65 People v. Albrecht, 358 P.2d 4 (Colo. 1960), further discussed supra at note 45 and text.
Note that another Colorado defendant in 1960 successfully before trial raised the defense of
unconstitutionality by invoking the declaratory judgment device. Memorial Trusts, Inc. v. Berry, 356
P.2d 884 (Colo. 1960), discussed supra at note 51 and text.
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G. Pre-TrialDiscovery and Inspection
While the early common law frowned upon pre-trial discovery
and inspection of the prosecution's evidence by a criminal defendant, the modern American trend, in case law and legislation, has
been in the direction of allowing it to a limited degree.6 The
modern idea is that ascertainment of the relevant facts, rather than
surprise and concealment, should be the aim of the criminal, no less
than the civil, trial. Colorado, however, has been slow to recognize
the trend. In one 1960 case the trial court, in violation of the Colo66 See Fletcher, Pretrial Discovery in State Criminal Cases, 12 Stan. L. Rev. 291 (1960).
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rado rule against pre-trial discovery and inspection in criminal
cases,6 7 let the defendant, in preparing his defense, inspect his own
books which had been taken from him and were in the hands of the
police. The Supreme Court on writ of error restated its rule against
the doctrine of pre-trial discovery and inspection.68
H. Nolle Prosequi
When A and B are charged jointly with conspiracy to commit a
crime, the prosecution sometimes dismisses the case (or dismisses
one count of the case) against A in order to use A as a witness
against B. In view of the rule of consistency in conspiracy cases,69
does a dismissal as to A require an acquittal of B? The question was
raised by counsel in one Colorado case, but
the Supreme Court
70
properly found it unnecessary to answer it.

I. Trial
1. Newspaper Publicity.-One of the difficulties in the way of
affording a fair trial is excessive pre-trial newspaper publicity
about the case and the defendant, which publicity may contain such
damaging information as the defendant's confession or his past
criminal record. The matter is particularly bad, of course, if the
situation is such that the confession or past record is inadmissible in
evidence at the trial, for the jury may, by reason of having read
the papers, thus acquire damaging and inadmissible evidence
against the defendant. One way to combat the prejudicial effect
of pre-trial publicity is to grant a change of venue to another
county where the publicity has been less effective or to grant a
continuance of the trial until the publicity has worn off.7 1 In one
1960 case a newspaper article appearing on the eve of the trial, read
by some of those who became jurors, mentioned the defendant's
four prior felony convictions (a matter which was inadmissible at
the trial). The court held that since the defendant failed to move
for a change of venue or for a continuance, he could not thereafter
object to the newspaper publicity; and since he failed to exhaust his
peremptory challenges, he could not thereafter object to the jurors
who had read the article.7 2
2. Instructions.-The Colorado Supreme Court, after holding
that the trial court's instructions in a murder trial (in which the
evidence showed that the defendant after an argument shot the
victim on a country road leading to town) improperly set forth the
67 E.g., Walker v. People, 126 Colo. 135. 162-63, 248 P.2d 287, 302 (1952) (trial court has no
discretionary power to allow defense inspection of tangible evidence, since it has no such Power
with documentary evidence). The court there concluded: "The doctrine of discovery is therefore a
complete and utter stranger to criminal procedure, unless introduced by appropriate legislation."
6S Mendelsohn v. People, 353 P.2d 587 (Colo. 1960).
69 See Comment, Developments in the Law - Criminal Conspiracy, 72 Harv. L. Rev. 920, 972-74
(1959). Thus if B is charged with conspiring with A (and no other) and A is acquitted at the same
or an earlier or later trial, B's conviction cannot stand. Id. at 973, n. 386.
70 Mendelsohn v. People, supra note 68.
71 As to publicity during trial, the usual device to prevent harmful influence on the jury is to
forbid the jurors to read articles about the case during trial.
72 Parrott v. People, 357 P.2d 634 (Colo. 1960). The jurors who had read the article stated on
voir dire, of course, that they would not be prejudiced against the defendant thereby. That such
a statement by a juryman does not necessarily prove that he will not in fact be influenced, see
Marshall v. United States, 360 U.S. 310 (1959) (jurors, not forbidden as in note 71 supra, read
newspapers during trial, including an article containing information of prior convictions, a matter
ruled inadmissible in evidence at the trial; jurors when questioned by the court during trial stated
they would not be influenced; held, trial court eired in not granting motion for a mistrial).
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law concerning the defense of self-defense in homicide cases,73 advised Colorado trial courts to couch their instructions in the language of the statute rather than by paraphrasing the statutory
law. 74 It then gave an example of a proper instruction applicable to
the case at bar taken from three sections of the Colorado statutes
setting forth the defenses of justifiable homicide. 75 These sections
include, in addition to self-defense, such matters as justifiable homicide in defense of habitation, property or person from violent or
surprise felony, and defense against violent entry into a habitation
for purpose of assault therein; they include also a special provision
relating to the killing of magistrates, policemen or other public
officers. Is it really good practice to instruct the jury on these matters which are not in any way involved in the case to be decided?
It would seem that the statutes here contain much too much of
what is irrelevant to the case, for the killing in question had nothing
to do with defending a home, or protecting others from harm, or killing a magistrate.
Paradoxically, the statutory provisions on justifiable homicide
contain too little on self-defense as well as too much. As an early
Colorado case pointed out, the statutory provisions "do not purport
to state the law on [self-defense in homicide cases] in extenso, or
with any degree of fullness," so that the defendant, in addition, has
"a constitutional right to have a lucid, accurate and comprehensive
statement by the court to the jury of the law on the subject of selfdefense from his standpoint."7 6
Another difficulty with merely quoting the applicable criminal
statute to the jury without explanation is that sometimes the
statute is worded so badly or vaguely as to be confusing at best
and downright misleading at worst.77 Thus involuntary manslaughter is defined as killing another in the commission of a lawful act
"without due caution or circumspection" 7 8 -a term very close to the
expression "lack of due care" which is so often used to describe
ordinary negligence. Yet nothing is clearer in Colorado law than
that ordinary negligence will not do for manslaughter, some higher
degree of negligence being required. How would the jury ever
know this unless it was told so in instructions which explained the
statute? Sodomy is defined in a way as to need some explanation to
be intelligible to the average juror.80 And so on with many other
crimes, especially those which were common law crimes and have
been defined in loose fashion in statutes which do not intend any
change in the common law elements thereof.
73 Vigil v. People, 353 P.2d 82 (Colo. 1960), discussed supra at notes 31-34 and text.
74 Id. at 85-86.
75 Colo. Rev. Stat. §§ 40-2-13, 40-2-14, 40-2-15 (1953).
76 Young v. People, 47 Colo. 352, 355, 107 Pac. 274 (1910), reversing a conviction of murder far
failure to give more complete instructions, especially to the effect that the defendant may act on
reasonable but erroneous appearances of danger. It is true that in this case the court did nat quote
what is now Colo. Rev. Stat. § 40-2-15 (1953), but it seems clear that the Colorado Supreme Court
in the Young case would not have been satisfied if it had, for § 40-2-15 does not make at all clear
the point made by the Young case - that reasonable appearances will do for self-defense.
77 That the Colorado Supreme Court will reverse a conviction an account of a confusing instruction
is illustrated by Abeyta v. People, 358 P.2d 12 (Colo. 1960), where, in a prosecution involving conviction on circumstantial evidence, the trial court instructed the jury that to warrant conviction "the
circumstances proven must not be consistent with the innocence of the defendant within a reasonable
doubt.
78 Colo. Rev. Stat. § 40-2-4 (1953).
79 See supra note 58.
8O Colo. Rev. Stat. § 40-2-31 (1953). This statute even contains a bit of Latin which might perhaps
require some translation.
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Lastly, there are some common law principles which are purely
creatures of the courts rather than of the legislature, so that in such
cases8 1 there is no statute to be quoted for the edification of the
jury.
J. Sentence
A number of defendants in 1960 complained, for the most part
unsuccessfully, about their sentences. It was held that a municipal
court may properly impose consecutive sentences for separate
municipal penal violations, especially now that violations are considered to. be crimes.8 2 It is proper to impose a sentence to commence in futuro, as where it is to commence when an earlier sentence has been served.8 3 Now that the trial judge has been given an
option to sentence certain youthful offenders to either the penitentiary or the reformatory,8 4 he may properly send such an offender
with a bad record to the penitentiary. 5 Where a court has such an
option and exercises it in favor of a reformatory sentence, the conviction stands as a felony for habitual criminal purposes.8 6
Many municipal penal ordinances provide for a maximum punishment of ninety days in jail and a $300 fine. Of course, should an
provide for a more limited penalty such a penaly would
ordinance
87
govern.
In 1960 the Colorado Supreme Court held that it is a violation
of the equal protection of the laws for a law to impose a heavier
penalty upon one who is found guilty after pleading not guilty than
81 E.g., the defense of entrapment.
92 Schooley v. Cain, 351 P.2d 389 (Colo. 1960).
t
83 Gonzales v. People, 354 P.2d 120 (Colo. 1960) (defendant convicted in Colorado cour while
serving federal prison term; sentence for Colorado crime to commence at expiration of federal term).
84 Colo. Rev. Stat. § 39-10-1 (1953), as amended by Colo. Laws 1958, ch. 36.
85 Roy v. Tinsley, 350 P.2d 564 (Colo. 1960).
86 Martinez v. People, 351 P.2d 879 (Colo. 1960), involving the court's discretion as to defendants,
who are under 21, when convicted of robbery, Colo. Rev. Stat. § 40-5-1 (1953). The some statute
limits the term of imprisonment in the penitentiary, where the defendant is under 21 "at the time
of conviction," to 10 years. A defendant who is 20 when he robs, but 21 when sontenced, may be
sentenced to more than 10 years in the penitentiary. Moes v. Tinsley, 353 P.2d 586 (Colo. 1960).
87 Berger v. Denver, 350 P.2d 192 (Colo. 1960), where the municipal code's schedule of fines to
be paid by those who admit guilt and use the traffic violations bureau was held (over a vgorous
dissent), partly as a matter of interpretation of the code, partly as a matter of equal protection, to
limit the punishment which could be awarded to one who pleaded not guilty and was convicted after a
trial.
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upon one who pleads guilty.8 During the same year, however, it
held that it is not a denial of equal protection to assess reasonable
costs upon the one who is found guilty after pleading not guilty but
not upon the one who pleads guilty. 9 Doubtless the problem of
criminal penalties is enough different from that of costs so that the
two holdings are not necessarily inconsistent.
K. Evidence at the Trial
A number of Colorado criminal cases naturally involved various evidentiary problems, 90 but, since matters of evidence are treated in a separate article,91 these are not discussed here.
L. Procedure to Determine Insanity
The Colorado statute on procedure to determine criminal insanity provides that after a defendant at arraignment pleads "not
guilty by reason of insanity at the time of the alleged commission
of the crime" the court must send him to a state mental hospital for
a phychiatric examination into his mental capacity to commit the
crime; and the court may in addition appoint other psychiatrists to
examine the defendant further.92 In one notorious Colorado murder
case an energetic district attorney, immediately after the defendant's arrest (which followed immediately after the killings) and
long before his arraignment and plea, sent two psychiatrists to the
jail to examine the defendant. They told the defendant they were
doctors, but they did not reveal to him that they were giving him
a psychiatric examination until the end of the examination. He then
replied that he supposed they were giving him such an examination.
The two psychiatrists were allowed to testify at the trial, over defense objections, that they had examined the defendant after his
arrest and found him legally sane. This ruling was upheld by the
Supreme Court against defense contentions that the Colorado statutory psychiatric examination after plea is the exclusive type of examination permissible, and that the examination given the defendant here violated defendant's due process and equal protection rights
88 Ibid., dealing with a legislative low (the municipal code) imposing a greater punishment on
those found guilty than on those who plead guilty. Of course, judges, in exercising discretion as to
sentence within the statutory limits, often take into account the fact that the defendant did, or did
not, put the state to the trouble and expenses of a trial. The Berger case does not touch this problem,
which presumably is not affected by the equal protection clause.
89 Conner v. Municipal Court, 358 P.2d 24 (Cola. 1960).
90 Rueda v. People, 348 P.2d 958 (Colo. 1960) (dealing with what is "recent"
possession of
stolen property which, when unexplained, will support a burglary conviction); Miller v. People, 349
P.2d 685 (Colo. 1960) (reaffirming Colorado's rule on admissibility of evidence obtained by unconstitutional police search and seizure); Mendelsohn v. People, 353 P.2d 587 (Colo. 1960) (accomplice's
testimony need not be corroborated, but it must be recieved with caution); Cardozo v. People, 354
P.2d 504 (Colo. 1960) (court-appointed interpreter is not disqualified from giving testimony); Wilson
v. People, 354 P.2d 588 (Colo. 1960) (confession of co-defendant exculpating defendant not admissible as a dying declaration when made three weeks before co-defendant committed suicide);
Crawford v. People, 356 P.2d 435 (Colo. 1960) (evidence of defendant's flight before arrest properly
admitted to show consciousness of guilt, when admitted along with his explanation of his flight);
Johnson v. People, 357 P.2d 68 (Colo. 1960) (laymen may give opinion as to whether defendant was
under the influence); Kostal v. People, 357 P.2d 70 (Colo. 1960) (contains a guide to district attoineys
as to admissibility of evidence of defendant's other related and unrelated crimes); Carter v. People,
357 P.2d 93 (Colo. 1960) (opinion evidence of qualified expert concerning nar~otics admissible);
Parrott v. People, 357 P.2d 634 (Colo. 1960) (prosecution witness's uninvited mention of defendant's
parole officer not reversible error as evidence of other crimes, where defendant did not then and
there object); Aurora v. Mitchell, 357 P.2d 923 (Colo. 1960) (supreme court will not take judicial
notice of municipal ordinance); Gallegos v. People, 13 Colo. Bar Assn. Adv. Sh. 171 (Colo. 1960)
(defendant's confession held voluntary though defendant only 14, not warned, and without counsel;
evidence given at defendant's juvenile delinquency hearing may be reintroduced at his criminal trial
after the case is transferred to the criminal court).
91 See One Year Review of Evidence, DICTA, May-June, 1961.
92 Colo. Rev. Stat. §§ 39-8-1, 39-8-2 (1953), as amended (Supp. 1957).
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and his privilege against self-incrimination."3 The defendant is petitioning the United States Supreme Court for certiorari, urging that
the procedure involved a violation of the federal constitution's fourteenth amendment clauses on due process and equal protection. 4
It seems quite clear that the court is right in approving the
somewhat unorthodox procedure used in this case. The statute does
not purport to provide the exclusive method of mental examination.
As to self-incrimination:
A defendant cannot prevent experts from observing
him in jail or in court, or from testifying to an opinion regarding his sanity based on such observations. If the defendant voluntarily submits to such examination, the experts who examined him may testify to the fact, and to
their opinion of his mental condition formed therefrom,
even though defendant's attorney was not notified or his
consent obtained. In some cases evidence of such examination has been held admissible even when the defendant did
not voluntarily submit, or objected to or resisted the examination.9
As to due process, there is nothing in this procedure which
would prevent a fair trial; and there is nothing in the conduct of
the district attorney or doctors in conducting the examination
which so "shocks the conscience" as to constitute a due process
violation without regard to unfairness of trial. As to the speed with
which the prosecution acted it may be noted that, other things
being equal, the sooner the examination takes place after the commission of the crime the easier to determine his sanity or insanity
at the time of the crime. 96 As to examination in jail rather than at
a hospital it may be noted that because of many recent escapes from
the hospital of Colorado criminal defendants who have been sent
there for mental examination after pleading insanity, a bill in the
1961 Legislature proposes to amend the Colorado statute on hospital
examination so as to permit jail examinations. The psychiatrists say
that most examinations can be conducted in jail about as well as in
the hospital.
M. Newly Discovered Evidence
A motion for a new trial on account of newly discovered evidence that the crime for which the defendant has been convicted
was actually committed by others is properly refused9 7when the
testimony in support of the motion is utterly unreliable.
N. Appellate Review
1. Time Limitations.-The present rule requires the defendant,
in order to obtain a writ of error for review of his conviction, to file
the proper papers9" in the Supreme Court within six months after
93 Early v. People, 352 P.2d 112 (Colo. 1960).
94 As of this date the filing of the petition has not been reported in U.S. Law Week.
95 Weihofen, Mental Disorder as a Criminal Defense, 294.95 (1954), citing many cases.

96 Id. at 338-39.
97 Rueda v. People, 348 P.2d 957 (Colo. 1960).
98 The law is not altogether clear, but it seems that it is not enough to file a proecipe and designation of parties in the Supreme Court as in civil cases; the record must be lodged in the Supreme
Court within the six months' period. The record, in addition to the accusation, plea, verdict, motion
for new trial, judgment and sentence, may include either an old-fashioned "bill of exceptions" or,
more commonly today, reporter's

transcript of the trial proceedings.
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judgment and sentence9 9 (unless perhaps the Supreme Court grants
an extension of time). The present rule applies to those convicted
after April 1, 1955; as to those convicted before that date there is no
time limit. 10 0 Thus, in a case involving a 1959 conviction seven
months was held to be too long a time; 101 but in the case of a 1947
years' delay did not warrant dismissal of the
conviction a twelve
10 2
writ of error.
2. One Review.-A federal case interpreting Colorado criminal
procedural law concludes, no doubt properly, that a Colorado deright in a criminal
fendant who is entitled to a writ of
19 3error as of
case is entitled to but one such writ. '
3. Review of Erroneous Acquittal.-If the trial court should,
because of a mistaken view of the law, erroneously dismiss a criminal prosecution against the defendant or commit error in its instructions or rulings on the evidence with the result that the defendant
is erroneously acquitted, the state may obtain a review in order to
have the Supreme Court straighten out the lower courts on the
law, though perhaps a new trial of the defendant would constitute
forbidden double jeopardy. 04 As to Supreme Court reviews on behalf of municipalities from erroneous acquittals in county court for
municipal violations the Colorado law is somewhat more limited
than in the case of state crimes, being limited to questions of validity and interpretation of the ordinance or charter provision. 0 5
4. Free Transcript for Indigent Criminal Defendant.-Colorado
recognizes, as it must, that due process and equal protection require the state to furnish an indigent defendant, who has something which can be reviewed, with a free transcript of the trial pro(09 Rule of the Colorado Supreme Court, quoted in Johnson v. People, 140 Colo. 256, 344 P.2d 181

(1959).

100 Johnson v. People, supra note 99.
101 Johnson v. People, 357 P.2d 69 (Colo. 1960) (writ of error dismissed).
302 Smith v. People, 351 P.2d 457 (Colo. 1960) (the court heard the case on its merits and reversed
the conviction, without comment on the delay in bringing the writ; the record shows that the people
unsuccessfully moved to dismiss the writ because of the long delay).
103 Medberry v. Patterson, 188 F. Supp. 557 (D. Colo. 1960) (defendant, convicted in 1939, obtained
a writ of error in 1939 but the Supreme Court reviewed his conviction without a reporter's transcript;
having had one review, he could not thereafter obtain another).
104 See 2 King, Colorado Practice Methods, §§ 2383, 2389 (1956). The Colorado low is not settled
on the double jeopardy point. Most states would hold it to be double jeopardy but Colorado has an
unusual constitutional provision.
105 People ex rel. Town of Cherry Hills Village v. Cervi, 356 P.2d 241 (Colo. 1960), involvinq the
penal ordinance of a non-home rule municipality and the application of Colo. Rev. Stat. § 139-36-3
(1953). The case holds that such a municipality which wins in the municipal court but loses in the
county court cannot have Supreme Court review on error unless the county court has misinterpreted
the ordinance or wrongly held it invalid; presumably there con be no retrial if the Supreme Court
finds error.
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ceedings if such a transcript is necessary for an adequate review. 10 6
A 1960 Colorado case undertakes to apply this principle to the case
of a man named Medberry convicted of murder in 1939, who had
the great foresight (as few people did in those days)10 7 to request
the trial court to order the county to furnish a free transcript for
purposes of his appellate review. This request was denied, his case
was reviewed in 1940 by the Supreme Court on the basis of
the record minus the transcript, and his conviction was affirmed.
In 1960 Medberry's case was again before the Colorado Supreme
Court, this time on writ of error to review the district court's denial of his 1959 petition for a writ of habeas corpus to which he
claimed he was entitled because of the violation of his right to an
adequate (i.e., upon the transcript) appellate review of his 1939
conviction. The Colorado Supreme Court affirmed the denial of
habeas corpus, 08 principally on the basis of the inappropriateness of
the remedy even assuming a constitutional violation, 10 9 but also
for the reason that Medberry is not entitled to a free transcript. He
is not so entitled because (1) the issue of indigency at the time of
his 1939 request was a debated matter and there was evidence to
support the trial court's conclusion that he was not indigent110 (so
that presumably the matter is res judicata and cannot be relitigated
in 1960); (2) after 20 years' time the transcript is no longer available; (3) Medberry has not pointed out what prejudicial errors
would appear in the transcript if one were furnished him.
Having now exhausted his state remedies, Medberry applied for
habeas corpus in the federal courts alleging that his federal constitutional fourteenth amendment due process and equal protection
right to an adequate appellate review was violated by Colorado's
refusal to furnish the free transcript on request. The United States
district court held that Colorado had indeed violated Medberry's
federal constitutional right."' The federal court found, at the federal habeas corpus hearing which developed the facts concerning
indigency, that Medberry was in fact indigent at the time of his
1939 request and 1940 appeal. 11 2 It found that without the transcript
he did not receive an adequate appellate review. It held that one
may be entitled to a free transcript in an appropriate case though he
cannot, without the transcript, remember the details of a trial
twenty years before so as to Din-point the errors the transcript
would reveal. It found that, true enough, the transcript of the 1939
106 In re Patterson, 136 Colo. 401, 317 P.2d 1041 (1957) (if indigent, defendant is entitled to free
transcript or bill of exceptions), following Griffin v. Illinois, 351 U.S. 12 (1956). If - because of a
guilty plea, or a failure to make objections at the trial, or to move for a new trial, or to bring
writ-of-error proceedings on time - there is nothing for the Supreme Court to review, the state need
not furnish a free transcript, for it would be a "vain and useless thing" to do so. Kirkendoll v.
People, 138 Colo. 267, 331 P.2d 809 (1958).
107 Medberry in 1939 was seventeen years ahead of the United States Supreme Court's 1956
ruling in Griffin v. Illinois, supra note 106.
108 Medberry v. Patterson, 350 P.2d 571 (Colo. 1960).
109 See infra under heading 0. Habeas Corpus after Conviction.
110 But Medberry v. People, 107 Colo. 15. 108 P.2d 243 (1940), 'which held that the trial court
properly denied the request for a free transcript, mentions nothing of a trial court finding of nonindigency; instead, the decision was based on the notion, now (since Griffin, supra note 16) known
to be erroneous, that the granting of a free transcript is entirely discretionary with the trial court.
111 Medberry v. Patterson, 188 F.Supp. 557 (D. Colo. 1960). The.State of Colorado has appealed
the decision to the U.S. Court of Appeals for the 10th Circuit.
112 A federal court when considering whether a state has violated the fourteenth amendment is
doubtless bound by the state court's determination of the underlying facts, but not by its conclusions
drawn from those underlying facts. E.g., Watts v. Indiana, 338 U.S. 49 (1949) (federal courts may
conclude, contrary to the state's conclusion, that a confession is "coerced" in violation of U.S. Constitution, on the basis of the underlying facts found by the state and accepted by the federal courts).
Whether a defendant is indigent, like whether a confession is coerced, is an "ultimate fact," which
is a conclusion based on the various underlying facts.
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trial was no longer available, but that the appropriate remedy in
such a case is not to deny any relief but
to grant a new trial at
113
which a new transcript can be prepared.
0. Habeas Corpus After Conviction
1. Grounds for Colorado Habeas Corpus Relief. - Colorado
limits habeas corpus for a convicted prisoner to situations where the
trial court which convicted him had no jurisdiction over his person
or over the crime charged or where its sentence was beyond the
limits of punishment allowed by statute. 114 It is not an available
remedy in other situations where the Colorado criminal defendant's
federal or state constitutional rights have been violated, even if the
situation is such that the writ of error does not afford an appropriate remedy to right the constitutional wrong. 115 Thus the indigent Colorado criminal defendant who is denied, in violation of
his federal constitutional rights, a timely request for a free transcript for purposes of appellate review cannot have Colorado habeas
corpus relief, even though without the transcript his remedy by way
of writ of error is worth little to him. 116 On the other hand, almost
all of the cases which reached the Colorado Supreme Court in 1960
on error to review the lower courts' denials of habeas corpus quite
properly, on principle, affirmed the denial, not so much because of
the court's stated reason that habeas corpus is limited to lack of
jurisdiction and excessive sentences, as because the alleged grounds
for habeas corpus relief were such that the writ of error afforded a
perfectly good remedy for the alleged wrong." 7
2. Federal Habeas Corpus for Colorado Prisoners.-Thenarrow
scope of Colorado post-conviction habeas corpus, together with the
virtual non-existence of the post-conviction remedy of coram nobis
in Colorado criminal cases," 8 means that Colorado affords no postconviction remedy for the situations where the Colorado defendant's conviction was obtained in violation of his federal constitutional rights. The result of this unhappy state of affairs is that
Colorado must suffer the embarrassment of having the federal
courts upset Colorado convictions obtained in violation of federal
constitutional rights. In 1959 the United States District Court for
Colorado properly granted federal habeas corpus relief to a Colorado prisoner serving an old kidnaping sentence who had been de113The U.S. district court ordered that Colorkdo either (1) provide Medberry with a transcript
of the 1939 trial or its equivalent and a new appeal (actually not a real possibility in view of the
unavailability of the transcript) or (2) give him a new trial, or (3) discharge him from custody.
114 See Scott, Post-COnviction Remedies in Colorado Criminal Cases, 31 Rocky Mt. L. Rev. 249
(1959); One Year Review of Criminal Low and Procedure, 36 DICTA 34, 44-46 (1959), 37 DICTA 45,
53-54 (1960).
115 Ibid.
116 Medberry v. Patterson, supra note 108.
117Moore v. Tinsley, 351 P.2d 456 (Colo. 1960) (alleging pre-trial arrest without warrant, use of
coerced confession, and improper instructions); Valentine v. Tinsley, 351 P.2d 825 (Colo. 1960) (containing no indication of the petitioner's allegations, except that they were not that the court lacked
jurisdiction or gave an excessive sentence); Sexton v. People, 351 P.2d 842 (Colo. 1960) (alleging
a mistake in the mittimus, which read that the defendant was convicted of the crime of "habitual
criminal"); Bernard v. Tinsley, 355 P.2d 1098 (Colo. 1960) (same mistake in mittimus; held that only
relief available on habeas corpus is to amend the mittimus); Hatch v. Tinsley, 352 P.2d 670 (Colo.
1960) (alleging that defendant was not furnished with a copy of the information, nor a list of
prosecution witnesses or prospective iurors, at arraignment; trial record shows that the allegations
are untrue); Burbach v. Tinsley, 354 P.2d 170 (Colo. 1960) (alleging failure of court after defendant's
guilty plea to examine witnesses in aggravation and mitiqation; trial record shows allegations are
untrue); Nickle v. Reeder, 357 P.2d 921 (Colo. 1960) (alleging error in sentence within statutory
limits for the crime).
118 See Scott, supra note 114.
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nied his right to counsel guaranteed him by the due process clause
of the United States Constitution's fourteenth amendment. 119 In
1960 the same court granted habeas corpus relief to a Colorado
prisoner serving a life term for murder who had been denied his
federal constitutional right, as an indigent desiring appellate review, to the free transcript required for an adequate review.12 0 *
It seems obvious that Colorado ought to provide some effective
post-conviction remedy for Colorado prisoners whose constitutional
rights, state as well as federal, are violated and who cannot effectively secure an appellate review of the violation by writ of error.
The proposed Colorado Rules of Criminal Procedure 12 1 contain such
a post-conviction remedy, drafted and approved by the Colorado
Bar Association's Criminal Law Committee. It is to be hoped that
the new Rules, together with this provision, will be adopted in 1961
by the Colorado Supreme Court. Colorado laws stand in need of
some clearly stated, easily accessible Rules, and in particular of a
Rule creating a post-conviction remedy somewhat broader than the
narrow remedy now afforded to Colorado convicts.
119 Garton v. Tinsley, 171 F. Supp. 387 (D.Colo. 1959).
120 Medberry v. Patterson, 188 F.Supp. 557 (D.Colo. 1960), appeal by the State of Colorado to the
U.S. Court of Appeals, Tenth Circuit, now pending.
121 See heading A. Rules of Criminal Procedure, supro.
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ONE YEAR REVIEW OF DOMESTIC RELATIONS
By HOMER H.

CLARK, JR.*

The cases discussed in this review were decided between January 1, 1960, and January 1, 1961. Although there were no cases of
outstanding significance for the practitioner, there were several of
interest because they presented unusual issues. Despite the large
number of cases decided during the year, most of the domestic relations cases received adequate consideration by the Supreme Court.
The only general criticism of the decisions on this subject is that the
court's decisions involving children were again made with too little
concern for the welfare of the children and too little respect for the
views of other legal agencies which have greater expertise and
more intimate familiarity with the facts than an appellate court.
I.

ALIMONY, CHILD SUPPORT AND DIVISION OF PROPERTY

Several cases this past year have dealt with various aspects of
alimony and property orders as incident to divorce. In one of these,
Reap v. Reap1 the Supreme Court approved an award of one hundred dollars per month as a minimum to the wife for support of
the children, but further specified that during the husband's periods
of employment he pay a percentage of his income-thirty percent
for support of the children and fifteen percent for alimony. Although this form of order is somewhat unusual in Colorado, the
court found it proper in view of the wide fluctuation in the husband's income. In the same case the-court held that a defendant
wife could be granted alimony, but that her conduct should be
closely scrutinized for evidence of moral delinquency or complete
disregard of marital vows. If she should be found to have been
guilty of such conduct, she would not be entitled to alimony. No
such evidence was presented in this case. In the course of its opinion
the court disapproved of dictum in Henderson v. Henderson,2 which
might be construed to deny alimony in all cases to a wife against
whom a decree3 is given, and reiterated its support of the holding in
Vigil v. Vigil.

The collection of accrued and unpaid alimony and child support
payments ordered as part of a divorce decree was the subject of two
cases. In Hauck v. Hauck4 the wife filed a claim in the husband's
estate for unpaid installments of child support. The court held that
she was entitled to those payments which had accrued within
twenty years prior to the date of her claim, the relevant statute of
limitations being the one applicable to judgments. 5 The court also
held that the defense of laches applies only to the remedy of contempt, and not to the remedy being asserted in this case. The second
case, Beardshear v. Beardshear,6 reiterated the court's position that
accrued installments of alimony are final judgments, not modifiable,
.Professor of Law, University of Colorado School of Law.
1 350 P.2d 1063 (Colo. 1960).
2 104 Colo. 325, 90 P.2d 968 (1939).
349 Colo. 156, 111 Pac. 833 (1910). This seems to be the correct construction of the statute on
alimony. Colo. Sess. Lows 1958, ch. 37, § 6.
4 353 P.2d 79 (Colo. 1960).
77-1-2 (1953).
5 Colo. Rev. Stat.
6352 P.2d 969 (Colo. 1960).
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and enforceable by a writ of execution without further court proceedings. Although it might be better procedure to obtain an order
of court, failing to do so does not make the execution and the sale
pursuant to it void.
An important question relating to property settlements in divorce decrees was settled by Magarrell v. Magarrell7 The parties
executed a separation agreement which was approved and incorporated in the divorce decree, and which required the husband to
transfer to the wife all the incidents of ownership in certain insurance policies on his life. He further agreed to keep the policies in
force by payment of all premiums. Later the wife remarried and
the husband filed a motion asking modification of the decree to relieve him of the duty to make further premium payments on the
policies. This was denied by the Supreme Court on the ground that
these payments were part of a property settlement which could not
be modified. On this point the case is in accord with the law of other
states8 and with what was probably the law of Colorado. 9 Now the
question remains whether alimony might also be immune to modification if it were part of an integrated agreement containing property provisions, as is the case in California. 10
The Magarrell case also makes a distinction between alimony
and property provisions, which was badly needed in Colorado due
to the tendency of some cases to confuse the two." Alimony is defined as those payments made "for food, clothing, habitation and
other necessities for the support of the wife.' 2 The insurance
premiums, though paid periodically, were held not to be made for
this purpose and therefore were not alimony. This definition of
alimony by reference to its purposes is also in agreement with the
law of other states, 13 though it is inconsistent with International
Trust Co. v. Liebhardt,'1 4 cited by the court in the Magarrell case.
Two cases concerned modification of the support provisions of
divorce decrees.1 5 In both, the trial court's disposition was approved
as not being an abuse of discretion. Huber v. Huber 6 also held that
modification should not be granted unless it appears that the original order is no longer equitable. Presumably the court meant that it
must have become inequitable by reason of a change in the circumstances of the parties. Finally, the same case held that the needs of
the parties at the time of the hearing should be controlling, not the
conditions in the past or the future. The implication that future
conditions cannot be considered is inconsistent with another case
decided this year, Lanz v. Lanz,17 in which the court held it proper
for the trial judge to consider a pay raise which the husband was
7 355 P.2d 946 (Colo. 1960).
8 Hough v. Hough, 26 Cal.2d 605, 160 P.2d 15 (1945). Other cases are collected in Clark,
Separation Agreements, 28 Rocky Mt. L. Rev. 320, 339 (1956).
9 Zloten v. Zlaten, 117 Colo. 296, 186 P.2d 583 (1947).
10 Dexter v. Dexter, 42 Cal.2d 36, 265 P.2d 873 (1954).
11 See, e.g., Granato v. Granoto, 130 Colo. 439, 277 P.2d 236 (1954), where the court approved
an award of property in lieu of alimony, and International Trust Co. v. Liebhardt, 111 Colo. 208,
139 P.2d 264 (1943).
12 355 P.2d at 947.
13 Walters v. Walters, 409 III. 298, 99 N.E.2d 342 (1951).
14 111 Colo. 208, 139 P.2d 264 (1943). In this case the payments were expressly made for the
support of the wife, but the court, emphasizing form over substance, held they were not alimony.
15 Huber v. Huber, 353 P.2d 379 (Colo. 1960); Jensen v. Jensen, 351 P.2d 387 (Colo. 1960).
16 353 P.2d 379 (Colo. 1960).
17 351 P.2d 845 (Colo. 1960). Though decided in 1960, this case will not be further commented
upon since it contains little else of general interest.
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anticipating in arriving at an award of support in separate maintenance. As the cases now stand, it is impossible to say whether in
awarding alimony or support the trial court may take into account
the future circumstances of the parties.'8 There would seem to be no
reason why future conditions should not be taken into account in
making alimony or support orders where they can be predicted with
high probability, and, in fact, they often must be. 19 Any flat rule
which bars consideration of future circumstances is therefore highly
undesirable.
Wives are provided with one more weapon in the arsenal of
non-support remedies by McQuade v. McQuade,20 which held that
a wife could bring a suit in equity to force her husband to support
herself and their child. This seems to be a sensible result and is supported by22 cases in other jurisdictions 21 and by an earlier case in
Colorado.
II.

PROPERTY TRANSFERS BETWEEN PARENT AND CHILD

The only case in this area during the year raised questions more

relevant to trust law than to domestic relations. In First National
Bank of Fort Collins v. Honstein,2 3 parents transferred ten thousand

dollars to their son, with which, together with a smaller sum of his
own, he built a house on land which he owned. The understanding
was that the parents would live in the house rent free and that upon
their deaths the son would keep the house. The father died after a
time, and then the mother's health required her to be hospitalized.
She sued for return of the ten thousand dollars, asserting either a
resulting trust or a constructive trust. The court held that there was
no duty to repay the money, apparently on the ground that transfers between parent and child are presumed to be gifts unless the
contrary is clearly and unequivocally shown, a presumption which
was not rebutted in this case. This reasoning is somewhat unsatisfactory but the outcome was correct. It would seem that this transfer was either upon an express trust

24

or gave rise to a resulting

trust for the mother's benefit during her life.25 By either theory she
was entitled to the use of the house during her life, and it was conceded by both parties that when she became unable to live in the
house she was entitled to the income from the ten thousand dollars.
But by neither theory would she be entitled to the return of the
principal of the ten thousand dollars. The only gift to the son was a
gift of the principal of the ten thousand dollars after the expiration of the mother's life interest. Thus the court was right to refuse
18 On this point see also Watson v. Watson, 135 Colo. 296, 310 P.2d 554 (1957), which seems to
exclude evidence of future circumstances.
19 See, e.g., Flanders v. Flanders, 241 Iowa 159, 40 N.W.2d 468 (1950), where the court took
account of the future prospects of the parties.
20 354 P.2d 597 (Colo. 1960).
21 Cases are collected in Annot., 141 A.L.R. 399 (1942).
22 Tinglof v. Askerlund, 96 Colo.27, 39 P.2d 1039 (1935).
23 355 P.2d 535 (Colo. 1960).
24 Restatement (Second), Trusts § 52, comment c (1959).
25 Restatement (Second), Trusts §§ 440, 441 (1959). Illustration 2 to § 441 is closely analogous
to the case under discussion.
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relief to the plaintiff, but for reasons other than those given in the
opinion.
III. CUSTODY

The frequently announced principle that natural parents have
a right to the custody of their children unless "the most solid and
substantial reasons" to the contrary exist was restated in Turner v.
Hunter.20 This case was a particularly extreme application of the
rule because it resulted in a removal of the children from the home
of their deceased father's sister and her husband with whom they
had been living for many years pursuant to an Oklahoma custody
decree. The children's mother had remarried, and by this decision
she and the step-father were given the custody of all three children.
Both couples were apparently qualified as parents and both were
in a position to provide good homes for the children. The court, in
affirming the trial judge's award of custody to the mother, did not
discuss the effect of this change upon the children after so long a
time nor did it discuss the desires of the children, though at the
time of the opinion the oldest child was about nineteen and the
youngest about thirteen. The court decided the case solely on the
basis of the mother's "parental rights." There is little in the opinion
to indicate what, 'if any, consideration was given to the children's
welfare.
In another dispute over custody, between divorced parents, the
custody decourt approved the trial court's refusal to modify 2the
cree and held that there was no abuse of discretion. 7 In the course
of the litigation an ex parte custody order had been entered without
notice to the mother and the court held this order void as contrary
to the due process clause. The court stated that "A parent cannot
or her children without the notice
be deprived of the custody of his
2
required by due process of law.

IV. DEPENDENCY
Over the past few years many Colorado cases have been concerned with the definition of dependency. 2' Notwithstanding a clear
definition in the statute,30 these cases have produced confusion to
such an extent that the trial courts must often make the difficult
choice between following the statute or following the case law. The
20 350 P.2d 202 (Colo. 1960).
27 Parker v. Parker, 350 P.2d 1067 (Colo. 1960).
21 Id.

at 1069.

.19Diernfeld v. People, 137 Colo. 238, 323 P.2d 628 (1958); Kearney v. Blue, 134 Colo. 217, 301
P.2d 515 (1956); Carrera v. Kelley, 131 Colo. 421,. 283 P.2d 162 (1955); Foxgruber v. Hansen, 128
Colo. 511, 265 P.2d 233 (1954); Everett v. Barry, 127 Colo. 34, 252 P.2d 826 (1953).
30 Cola. Rev. Stat. § 22-1-1 (1953). This section states: "For the purpose of this article, the words
'dependent child' or 'neglected child' shall mean any child under the age of eighteen years who
is dependent upon the public for support; or who is destitute, homeless or abandoned; or who has
not proper parental care or guardianship; or who, in the opinion of the court, is entitled to support
or care by its parent or parents, where it appears that the parent or parents are failing or refusing
to support or care for said child; or who habitually begs or receives alms, or who is found living
in any house of ill fame, or with any vicious or disreputable persons, or whose home, by reason of
neglect, immorality or depravity on the part of its parents, guardian or other person in whose care
it may be, is an unfit place for such child; or whose environment is such, or about whose custody a
controversy may be such, as to warrant the state, in the interest of the child, in assuming or determining its guardianship, or in determining what may be for the best interest of said child. Nothing
in this article shall be construed to require the Colorado state children's home to accept any child
beyond the ages mentioned in article 4 of this chapter creating and concerning such home.
"The laws of this state concerning dependent or neglected children or persons who cause, encourage
or contribute thereto, shall be construed to include all children under the age mentioned in this section
from the time of their conception and during the months before birth."
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existing confusion has not been relieved by the two cases dealing
31
with this problem in 1960. The first of these is Jones v. Koulos,
exemplifying the trial court's dilemma. In this case the mother of a
young child left the child with friends who cared for it for some
time. The mother gave it no support or parental care, and at the
time of the hearing on the dependency petition the mother's whereabouts was unknown. The petition was resisted by the couple who
had been caring for the child. The juvenile court, saying that "the
evidence is that the mother placed the child with these people and
there is no showing that they are incompetent, ' 32 and obviously attempting to comply with the rulings of the earlier cases on dependency, dismissed the petition. On appeal the Supreme Court reversed,
holding that the child was dependent without making any reference
to the quoted finding of the juvenile court.33 At no point did the

Supreme Court refer to the applicable statutory definition of dependency. The Diernfeld34 and Foxgruber35 cases were distinguished on the ground that in those cases the mother had not abandoned the child whereas in this case she had abandoned it.
The result in Jones v. Koulos 36 is in accord with the statute

even though the statute is not relied upon; but it is quite inconsistent with the prior case law, including those cases which the
court purports to distinguish. In both Diernfeld and Foxgruber, as
in Jones, the child had been left with friends or relatives. In both
of those cases the parent had neither cared for nor supported the
child. The only real difference among the three cases seems to have
been that in Diernfeld and Foxgruber37 the person opposing the
dependency petition was a parent, while in the Jones case the opposing party was not a parent. Thus the cases seem to mean that
a parent can deposit his child with friends or relatives for an indefinite period, provide no support or parental care, and at any
later time successfully resist a dependency proceeding. The effect
upon the child's welfare does not seem to be relevant. On the other
hand, if someone other than the parent wants to keep the child, the
finding of dependency will be upheld. In short, the dependency
statute is enforced according to its terms against those not parents,
but it is not enforced against parents. This reflects the assumption
that a child is to be treated like a chattel, the parent having a claim
upon its analogous to title. If the parent asserts no claim, then the
child becomes bona vacantia and the state may take control. Thus
the parent may farm the child out with friends or relatives, or fail
to support it, or neglect it in various other ways. Having done all
this, if he then decides to assert his title he will prevail. Needless
to say, there is no statutory warrant for this doctrine nor is it supported by any argument based upon the child's best interests.
31 349 P.2d 704 (Colo. 1960).
32 Brief for Plaintiff in Error, p. 7,Jones v. Koulos, 349 P.2d 704 (Colo. 1960).
33 It is interesting to note that the Supreme Court opinion did quote from the statement made by
the juvenile court but omitted the material quoted in the text at note 32.
.4 Diernfeld v. People, 137 Colo. 238, 323 P.2d 628 (1958).
35 Foxgruber v. Hansen, 128 Colo. 511, 265 P.2d 233 (1954).
36 349 P.2d 704 (Colo. 1960).
37 Another case which goes even further to frustrate the dependency statute is Carrera v. Kelley,
131 Colo. 421, 283 P.2d 162 (1955), in which the Suprerjse Court held the child was not dependent,
and therefore that his mother could have custody, in spite -of undisputed evidence that the mother
had made no provision for the child's support for over a year.
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38
This analysis is borne out by Wellbrink v. Walden, another
dependency case which was decided on the same day as Jones v.
Koulos, 39 and upon very similar facts. In this case the child's father,
an itinerant construction worker, left the child with friends, the
petitioners. At times the father reclaimed his son and contributed
some money for his support, but he did not adequately support him
and apparently had not furnished or offered to furnish any support
for the boy for nearly three years preceding the filing of the dependency petition. 40 The Supreme Court's opinion indicates that
the petitioners had given the boy a good home and wholesome surroundings. Nevertheless, the court reversed a finding of dependency
by the trial court 4 ' and dismissed the petition. This meant that the
father would resume custody of the boy. The reason chiefly advanced by the court was that the dependency proceeding was "resorted to as a means to secure an adjudication of a dispute ' 42 over
custody of the boy, and that under Everett v. Barry4 3 this could not
be done. This reasoning is defective on two counts: (1) The child
was clearly dependent under the statute, 4 as the trial court found,
38 349 P.2d 697 (Colo. 1960).
39 349 P.2d 704 (Colo. 1960).
40 Brief for Defendants in Error, p. 4, Wellbrink v. Walden, 349 P.2d 697 (Colo. 1960).
41 The trial court made findings that the child was dependent and neglected and at no point does
the opinion of the Supreme Court indicate in what respect these findinqs were erroneous or unsupported
by evidence. It would seem that in cases of this kind the Supreme Court should be most reluctant to
upset findings of fact when so much turns upon the opportunity to see and hear the witnesses and
evaluate their testimony, an opportunity which the Supreme Court cannot have.
42 349 P.2d at 699.
43 127 Colo. 34, 252 P.2d 826 (1953).
44 Colo. Rev. Stat. § 22-1-1 (1953) defines a dependent child, inter alia, as one who has not
proper parental care, or who is entitled to support by his parents where it cppears that the parents
are failing or refusing to support or care for the child.
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so that this was not just a custody dispute. (2) Even if it be considered only a custody dispute, the statute very plainly states that
a dependent child is one ".

.

. about whose custody a controversy

may be such, as to warrant the state, in the interest of the child,
' 45
...in determining what may be for the best interest of said child.
Therefore, on this point Everett v. Barry directly violates the
statute, is clearly wrong and should have been overruled long ago.
One final word may be said about policy in these cases. Before
1959 the Supreme Court may have been reluctant to uphold a finding of dependency because of a fear that this would in all instances
result in a final termination of parental rights. This is no longer
true. As the statute now reads, a broad range of remedies short of
terminating parental rights may be incorporated in the dependency
decree.46 For this additional reason, therefore, it is to be hoped that

the court will decide future dependency cases with reference to the
statute and the welfare of the children involved, rather than solely
by recognizing "rights" of a natural parent.
One other case ostensibly involved adoption, but really
amounted to an attempt to attack a dependency decree. This was
Olsen v. Davidson,47 in which children had been declared dependent and notice of the proceeding had been mailed to the father at his
last address. He contended that he had never received notice, that
the dependency decree was void, and that therefore an adoption decree which followed was invalid. The court held that the notice was
sufficient, 48 the dependency decree terminated the father's parental
berights, and finally that the father could not attack the adoption
cause of the two-year statute of limitations on such attacks.49
Finally, the case of Devereaux v. Devereaux5° held that a
county court judgment annulling the marriage of husband and wife
on the ground of the wife's prior subsisting marriage did not
amount to a conclusive adjudication as to the non-paternity of a
child in a later contributory dependency proceeding brought by the
wife against the former husband. In this case the wife sued to compel her former husband to support her child. Apparently relying on
the doctrine of collateral estoppel,"' the husband put in evidence
the annulment decree which contained a statement that the child
was not an issue of the marriage. The Supreme Court held that this
was not a defense but its reasons were not entirely clear. At least
two reasons might be given for this result: (1) The question of
paternity was not actually litigated in the annulment proceedings,
and collateral estoppel applies only to facts actually litigated..2
(2) The finding in the annulment case was merely that the child
was not an issue of the marriage, while the issue in dependency is
one of paternity. Therefore, the prior finding, even if collateral
estoppel does apply to it, is not relevant to the later suit.
45 Colo. Rev. Stat. § 22-1-1 (1953).
46 Colo. Sess. Laws 1959, ch. 68, 1.
47 350 P.2d 338 (Colo. 1960).
48 Notice in dependency is governed by Colo. Sess. Laws 1958, ch. 30, § 1.
49 Colo. Rev. Stat. § 4-1-16 (1953).
50 354 P.2d 1015 (Colo. 1960).
51 Restatements, Judgments § 68 (1942).
52 Restatement, Judgments § 68, comment d (1942).
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V. RELINQUISHMENT AND ADOPTION
The case of Smith v. Welfare Department53 concerned an attack
upon a relinquishment decree and the adoption which followed it.
The facts are somewhat unusual in that the child was born to a married couple and was legitimate, but was nevertheless relinquished
by them because it was conceived before their marriage. The baby's
parents wished to hide the facts from their own parents. After they
had been fully advised of the consequences in accordance with the
statute, 54 both by a welfare worker and by the referee in the relinquishment proceeding, they persisted in their desire and a decree
of relinquishment was entered. Later, after the baby had been
placed for adoption and an interlocutory decree of adoption entered,
the baby's maternal grandmother learned of its birth and offered
to help the parents regain the child. The Supreme Court held the
relinquishment decree immune from attack because it was based on
jurisdiction, the statutory counselling had been given, and no
fraud, duress or coercion appeared. Notice of the adoption proceeding was not required to be sent to the natural parents since their
rights had been cut off by the relinquishment. The case is clearly
right, though one may question the dictum disapproving of the
"hasty procedure" by virtue of which the relinquishment decree
was granted on the day the relinquishment petition was filed. If
natural parents have been counselled calmly and thoroughly by an
experienced social worker and understand and accept the consequences, no good and considerable harm can result from delay. It is
usually highly desirable to place the child for adoption as soon as
possible so that both child and adoptive parents can form the parent-child relationship at the earliest possible time. 55 The court's
criticism of this procedure is thus not justified and again gives
evidence of an exclusive attention to the "rights" of the natural
parent without due concern for the welfare of the child.
VI. DELINQUENCY
One case this year raised a novel and interesting question in
parent-child relations. In Selby v. Jacobucci, 6 parents filed a delinquency petition against their daughter and a petition for contributing to deliquency against the man with whom the daughter
had spent the night without the parents' consent. The petitioner,
an attorney, was retained by both the daughter and the man to represent them. The parents objected to petitioner's representing their
daughter and the county court entered an order forbidding the
petitioner to represent her. In an original proceeding for prohibition
or mandamus brought by the attorney, the Supreme Court held that
the trial court had exceeded its jurisdiction in entering the order.
At least two criticisms may be made of this decision. One is that
53 355 P.2d 317 (Colo. 1960).
54 Colo. Rev. Stat. § 22-5-2 (1953).
55 Many authorities for this could be cited, but the following are illustrative. Child Welfare
League of America, Standards for Adoption Service p. 20 (1959): "Infants should be placed in the
adoptive home at as early an age as possible, preferably in the first weeks or at least by three
months of age, except where there are special problems of the child or the mother or parents have
not had sufficient time or help to become emotionally ready to relinquish the child." American
Academy of Pediatrics, Adoption of Children at 10 (1959): "An early relinquishment is advantageous
for the unmarried mother and for the child, but should be done only in accordance with the mother's
emotional needs and readiness to give up her child." See also 1 Schapiro, A Study of Adoption
Practice, at 45-46 (1956).
56 349. P.2d 567 (Colo. 1960).
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the right to counsel of one's own choosing, upon which the Supreme
Court based its decision, may be open to some qualification where
a minor is involved. As one commentator on this case has put it, the
court is "holding that a child has a right to resist her parents' efforts
to prevent her from spending the night with a man,' 57 a rather farreaching interference with the "rights" of natural parents. The second criticism is that the Supreme Court did not discuss the question
of a possible conflict of interest which this case raises. It would be
most interesting to have the court's opinion on whether an attorney
could represent both defendants without violating the Canons of
Professional Ethics 58 when there was a possibility that one defendant might be the leading witness for the prosecution against the
other defendant.
57 2 Juvenile Court Judges' Journal No. 4, at 11 (1960).
58 Canon 6 provides in part: "it is unprofessional to represent conflicting interests, except by
express consent of all concerned given after a full disclosure of the facts. Within the meaning of this
canon, a lawyer represents conflicting interests when, in behalf of one client, it is his duty to contend
for that which duty to another client requires him to oppose." Colorado Bar Association, The Public
and Professional Responsibilities of Lawyers and Judges in Colorado at 7 (1957).
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ONE YEAR REVIEW OF TORTS
By WILLSON HURT*

The past year brought to the Supreme Court of Colorado a
flood of over 70 cases involving some feature of tort law. Many important decisions were handed down. Those cases that appear of
greatest interest to the legal profession have been digested here
and, at times, commented upon. Some cases, in which existing law
was simply reaffirmed, have been omitted.
I. WORKMEN'S COMPENSATION

In Lamirato v. 0. C. Kinney, Inc.," plaintiffs, the surviving dependents of a deceased employee of defendant, filed claim for death
benefits under the Workmen's Compensation Act. 2 A referee of the
Industrial Commission entered findings and an order, which were
adopted by the Commission as its own, denying the claim. The
referee found that the deceased employee, who died as a result of
a massive subarachnoid hemorrhage, was not subjected to any overexertion in the course of his work, because at the time of his attack
he was performing the normal duties of his trade as a sheet metal
worker, and that his death was not the result of accidental injury
arising out of and in the course of employment within the meaning of the act. Medical testimony indicated that a subarachnoid
hemorrhage results from a prenatal defect of the arteries in a region
of the brain and that an attack could come at any age or not at all.
Such testimony also indicated that an attack frequently occurs in
the case of athletes during periods of maximum exertion, since such
over-exertion can cause a subarachnoid hemorrhage. The Supreme
Court affirmed, refusing to upset the findings of the Commission, as
it was supported by the record before the Commission.'
The ruling seems to be a proper one because the plaintiff, in
making his record, failed to show any over-exertion that could be
considered as accidental.
State Compensation Ins. Fund v. Walter4 involved the ever
recurrent question of whether the employee at the time of the accident was injured in the course of his employment. The claimant
was employed by the University of Colorado and was assigned
parking space in a parking lot maintained by the University on its
property and reserved for its employees. Upon finishing the day's
work in the stadium shop, the claimant, in crossing a public street
to get to the parking lot, had to jump a ditch, which had been excavated along the side of the roadway. In so doing, he injured his
ankle. The Industrial Commission awarded compensation to the
claimant on the ground that he was injured in the course of his
employment. The' Supreme Court affirmed the award. The court
*Associate Professor of tow, University of Denver Law Center.
1 349 P.2d 562 (Colo. 1960).
2 Colo. Rev. Stat. § 81-1-1 (1953).
3 Said the court, with a shrug, at 565: "Under the oft-repeated rule, so familiar that the citation
of authorities is now considered surplusage, !he finding of the Commission, being supported by the
record, will not be disturbed on review."
4 354 P.2d 591 (Colo. 1960).
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considered some of its prior decisions and cases from other jurisdictions. It concluded that, although there is a conflict in the cases, the
better rule allows recovery.
Marotte v. State Compensation Ins. Fund,5 involved injury
caused by a heart attack (diagnosed as a myocardial infarction).
The claimant, a police officer of the City and County of Denver,
was in a minor traffic accident while performing his duties as a
traffic officer. As to whether the claimant's chest hit the steering
wheel was somewhat doubtful, but the claimant said that thereafter
for several days he felt "bad," had headaches and was very shortwinded. While in this condition, he was sent on an official call to a
Denver address to kill a snake. He finally located the snake, found
a club "and chased it around a bit" and killed it. Next he went to
the police pistol range to practice, and shortly afterwards that afternoon he suffered a heart attack. The claimant was 45 years old.
Medical testimony by a heart specialist indicated that the trauma
from the steering wheel-or even if there had been no blow, the
emotional upset accompanying the auto accident-plus the snake
killing episode, and his examination of claimant, made the doctor
of the opinion that it was probable that there was a causative relationship between such episodes and the development of the myocardial infarction. The claimant's claim was denied by the Industrial Commission, which was affirmed on review by the district
court. The Supreme Court reversed and remanded the cause to the
commission with instructions to enter an award in accordance with
the medical testimony. The court relied mainly on a decision it rendered in 1957.6
II.

COMMON CARRIERS

In Denver-Albuquerque Motor Transp., Inc. v. Galligan7 plaintiff, a shipper of meat by defendant common carrier's motor freight
line, sued for damages caused by the alleged negligent delay in the
delivery of the meat by defendant carrier. The Supreme Court reaffirmed one of its earlier holdings" to the effect that when the shipper makes a prima facie case of undue delay, the burden then rests
upon the carrier to show that the injuries causing damages resulted
either from an act for which it was not responsible, or a cause from
which it had legally exempted itself by contract.
III. ANIMALS

In the case of Robinson v. Kerr,9 plaintiff, a boy 7 years of age,
was blinded in one eye by the kick of the defendant's horse which
had trespassed onto his grandfather's land. The horse came through
a "gate" that consisted of one strand of barbed wire. The boy, with
the grandfather's encouragement, was trying to drive the horse off
the land when the injury occurred.
5 357 P.2d 915 (Colo. 1960).
6 Industrial Comm'n v. Havens, 136 Colo. 111, 314 P.2d 698 (1957). As to the Havens case, the
court said at 916: "We further there held that in the absence of evidence to rebut a prima facie
showing that the heart attack had occurred while employed that it must be held that the claimant
was entitled to compensation."
7 358 P.2d 28 (Colo. 1960).
8 Estes v. Denver & Rio Grande R. R. Co., 49 Colo. 378, 113 Poc. 1005 (1911).
9 355 P.2d 117 (Colo. 1960).
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The child brought action against the owner of the horse and at
the conclusion of plaintiff's evidence, defendant moved for a directed
verdict on the ground that the grandfather had not fenced livestock
out in accordance with the "fence law." 10 The trial court granted
the motion. The Supreme Court reversed and remanded, on the
ground that Morris v. Fraker,1 the leading case in this state, although it serves as a guide for crop owners and cattlemen, has no
application to an action for personal injuries caused by livestock
trespassing on the land of others. The court pointed out that the
"fence law" itself limits its application to "damages for trespass and
12
injury to grass, garden, or vegetable products or other crops.'
This being true, the defendant was responsible for its horse's breaking the close of the grandfather and kicking the plaintiff. It is to be
noted that it was agreed before trial that the issue of the propensities of the horse, whether vicious or gentle, would be dispensed
with. The stipulation, then, precluded the consideration of the law
of strict liability for domestic animals with known vicious propensities but left in the law of trespass quare clausum fregit. This case
reaches a sensible result in a state that is slowly progressing from
the open range economics of an older era. The court properly confines the fence law to its historic and economic purpose.
In Swerdfeger v. Krueger,13 plaintiff, an 11 year old boy of more
than average intelligence, sued defendant for having been bitten by
the latter's Malemute Husky dog, which was securely chained in the
defendant's backyard. The yard was not fenced, but had a row of
lilac bushes along the property line. The plaintiff was warned by
his young companions not to approach the dog, that the dog was
vicious and might bite, and that one of his companions had been
bitten by the dog previously. Plaintiff stated that "he knew dogs
and was not afraid of them." He entered the yard between the lilac
bushes, approached the dog, and was bitten. The defendant owner
knew that the dog was vicious. The jury rendered a verdict for
plaintiff and judgment was entered thereon. The Supreme Court,
by a five to two decision, reversed and remanded with instructions
to vacate the judgment and dismiss the action. The court considered that the plaintiff was an intelligent boy of 11, who was well
aware of the danger in trespassing on the defendant's land in a
10 Colo. Rev. Stat. § 8-13-1 (1953).
11 5 Colo. 425 (1880).
12 Colo. Rev. Stat. § 8-13-2 (1953).
13 358 P.2d 479 (Colo. 1960).
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sheer act of recklessness or bravado, and that he should be
4 responsible for the consequences of the known risk he assumed.1
In the dissent, it is pointed out that the jury had properly been
presented with the consideration of contributory negligence and assumption of risk, and it had decided for the plaintiff. The dissent
argues that the verdict should have settled the matter. But should
it? Should the jury have been permitted to say that the plaintiff
did not assume the risk? If the jury is allowed to make such a finding, can it be said that the finding has remained within the bounds
of reason?
Next, the dissent reasons that the dog was in the nature of a
dangerous spring gun-a trap for the unwary. 15 We submit the
analogy is weak. In the spring gun case the gun was intended to
repel a trespasser; in the instant case the dog was not trained as a
watch dog, but as a pet of defendant's children.
IV.

INTENTIONAL OR NEGLIGENT INFLICTION OF MENTAL DISTURBANCE

In Spomer v. City of Grand Junction,16 the parents of a deceased
child bought a burial lot from the defendant city in its municipal
cemetery for the burial of their child who had been killed in an accident. The parents brought action against the city and the city
manager. The parents' evidence tended to prove: that the caretaker
of the cemetery had informed the deceased child's mother that the
child's grave was in the wrong location and that prior vendees of
the lot desired that the child's body be removed from it; that the
caretaker later stated that the child's remains had to be removed
either with or without the parents' consent, which consent the parents refused; that sometime later the parents discovered that the
child's body had been moved to another grave; and that the city
manager had ordered the removal. At the conclusion of the plaintiffs' principal case, the city and the city manager moved for a directed verdict on the ground, among others,- that plaintiffs were
claiming damages for mental pain and suffering, which could not
be allowed unless plaintiffs proved wilful and wanton conduct on
the part of defendants, and plaintiffs failed to prove any such conduct by defendants. The trial court granted the motion. The Supreme Court reversed and remanded, saying that there was sufficient evidence of wilful and wanton conduct to warrant the submission of the cause to the jury.
As to the immunity of the city, the court stated that the city
was engaged in a proprietary rather than a governmental function
in the operation of the cemetery, 17 and that its liability for tort
while so engaged was the same as that of a private corporation. As
to the immunity of the city manager, the court stated that he was
acting as an agent of the city and in so doing he had the status of
an agent of an ordinary corporation and was not immune from suit.
14 For
15 The
But there
16 355
17 For

this proposition the court cited the Restatement, Torts, § 339 (e).
dissent cites the well-known case of Starkey v. Daneron, 92 Colo. 420, 21 P.2d 112 (1933).
was nothing in the Starkey case to show that the plaintiff was aware of the risk.
P.2d 960 (Colo. 1960).
this, the court cited Town of Eaton v. Bouslog, 133 Colo. 130, 292 P.2d 343 (19561.
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V.

WRONGFUL DEATH

In Espinoza v. Gurule,18 plaintiffs, parents of decedent, a boy
16 years of age at the time of his death, filed their complaint against
defendant, claiming under the wrongful death statute. 19 Later the
plaintiffs amended their complaint, omitting any claim for damage
for compensation because of the death, but claiming that the defendant wrongfully killed the decedent, and by reason thereof the
plaintiffs had incurred funeral expenses in a specified amount. The
defendant filed a motion to dismiss on the ground that plaintiffs'
alleged claim was barred by the two year statute of limitations of
the wrongful death statute. 20 The trial court sustained the motion
and dismissed the complaint. The Supreme Court reversed and remanded with directions to reinstate the amended complaint. The
court stated that there is no doubt that funeral expenses are recoverable as damages in actions brought under the wrongful death
statute,21 but that the remedy there provided is not necessarily exclusive. The court pointed out that recovery of funeral expenses
by a deceased's personal representative in an independent action
has been approved.22 The court then held that funeral expenses may
be recovered by the parents of a deceased child in an action independent of the wrongful death statute. The court pointed out that
by statute 23 the expenses of the family are chargeable upon the
property of both husband and wife, or either of them; and, if the
defendant negligently caused the decedent's death, the defendant
imposed upon the plaintiffs an obligation for which the defendant
should pay.
VI.

DEFAMATION-

RIGHT OF PRIVACY

24

In O'Cand v. Espinosa, it was held that the defendant's spoken
words in the presence of witnesses, "You are thieves," referring to
plaintiffs, were slanderous per se.
In Knowlton v. Cervi,25 the plaintiff's original complaint was
to recover damages for an alleged libel. The amended complaint
combined the claim of libel with the claim that plaintiff's constitutional rights had been violated, in that his right to live a "quiet,
peaceful and unsullied" life and enjoy an "unblemished reputation"
had been invaded and that his character had been "ruthlessly and
needlessly invaded." A motion to dismiss both claims was sustained
by the trial court. The Supreme Court affirmed. The facts are
stated in its opinion as follows:
The record discloses that on or about May 2, 1957 defendants published in Cervi's Journal an article headed
"Suburbanite charges Policeman said: 'You live outside of
Denver, Have No Rights, Shut up or Go To Jail.'" Then
follows the statement: "A Denver traffic policeman was
accused this week of telling off a suburban dweller, a Den18356 P.2d 891 (Colo. 1960).
19 Colo. Rev. Stat. . 41-1-1 (1953).
20 Colo. Rev. Stat.
41-1-4 (1953).
21 Citing Dillon v. Sterling Works, 106 Colo. 407, 106 P.2d 358 (1940), and Tadlock v. Lloyd, 65
Colo. 40, 173 Pac. 200 (1918).
22 Citing, among other cases, Kling v. Phayer, 130 Colo. 158, 274 P.2d 97, 98 (1954).
23 Colo. Rev. Stat. § 43.1-10 (1953).
24 347 P.2d 1118 (Colo. 1960).
25 350 P.2d 1066 (Colo. 1960).
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ver manufacturer of storm windows as follows: 'You don't
have any rights in Denver, you deserve a ticket, you live
outside the city and don't pay taxes, and if you say one
more word, I'm taking you to jail.'" Then follows copy of
the letter which the article said was sent to Governor McNichols and other top officials,
and to Denver and suburban
26
newspapers, by the motorist.
This letter contained the quoted matter above set forth. The Supreme Court first held that the article in the paper was not libelous.
Then the court went on to say that the publication merely published
what plaintiff reportedly said to a motorist, and the court inferred
that the plaintiff police officer, by his "reportedly" provocative
words, brought the unfavorable publicity upon himself.
Perhaps the plaintiff did have a weak case for the violation of
his right of privacy, but it seems to us that the Colorado Supreme
Court once again sidesteps the question whether the right of privacy, "the right to be let alone," exists in this state.

VII.

DUTY OF OCCUPIERS OF LAND

In Bailey v. King Soopers, Inc., 27 the plaintiff slipped on ice and
fell in the defendant's parking lot near its market. At the conclusion of plaintiff's evidence, the court granted the defendant's motion for a directed verdict on the ground that the evidence offered
26 Id. at 1067.
27 350 P.2d 810 (Colo. 1960).
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by plaintiff, considered in a light most favorable to her, failed to
establish notice to the defendant of the dangerous condition complained of, and failed to establish that she was an invitee upon the
premises. The Supreme Court reversed and remanded on the ground
that there was evidence upon all controlling questions, namely:
negligence of the defendant; notice to the defendant; whether the
plaintiff was an invitee or a licensee; and whether her own evidence established contributory negligence. The court then went on
to hold that the jury should have been permitted to draw their own
inferences from the evidence.
Noel v. Jones2 was another case of a business visitor's slipping
on ice on a land occupiers' premises. The jury returned a verdict
for the defendants. The plaintiff set out several errors he claimed
were made by the trial judge in giving instructions over plaintiff's
objections. One instruction required the plaintiff to establish in
support of his claim the element of the defendant's constructive
notice by "clear and definite" evidence. The Supreme Court held
this to be error because it was, in effect, a direction to the jury that
the matter must be proved beyond a reasonable doubt.
Gray v. Turner 29 was an action against four defendants, individually and doing business as partners under the name of the Colburn
Hotel, for injuries received by plaintiff when she fell on ice and
snow accumulated on defendants' driveway and sidewalk. Plaintiff
had fallen after visiting a resident of the hotel. At the conclusion
of the evidence offered on behalf of plaintiff, counsel for defendants
moved for a directed verdict. The motion was granted and judgment entered in favor of defendants. The Supreme Court reversed
and remanded. It reviewed the evidence and concluded that "there
was evidence 30 upon all controlling questions from which different
inferences might be drawn by men of integrity and intelligence."
The court then stated that under such circumstances the jury should
be permitted to draw their own inferences from the evidence.
Matt Skorey Packard Co. v. Canino"1 is a case that shows what
could happen to almost anyone owning a car. Plaintiff purchased
an automobile from the defendant, the sale including inspection,
greasing, and other services, until the car had been driven a certain
number of miles. On the occasion in question, the car not being in
operating order, the defendant towed the car to its garage for repair. When the plaintiff went to the garage for his car, he was told
that it was not ready but the manager of the garage told him to return that night when the car would be ready and that a salesman
would be there and would admit him through the salesroom adjoining the service department. This the plaintiff did. The salesman
took the plaintiff out into the service department, not bothering to
turn on the lights. There was a small light, neither bright nor dim,
hanging in the nearby parts department which shed light in the
service department, and some light came from outside through a
large rear window of the shop. The plaintiff looked down the lane
of cars, saw his car, and said, "That is my car." The salesman an28 350
29 350
30 The
31 350

P.2d 815 (Colo. 1960).
P.2d 1043 (Colo. 1960).
evidence is not set out in the opinion.
P.2d 1069 (Colo. 1960).
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swered, "Okay." The plaintiff walked forward in the semi-darkness
and fell into a pit over which his car rested. Trial was to the court,
resulting in judgment for the plaintiff. Defendant contended in the
Supreme Court, as it did in the trial court, that plaintiff was guilty
of contributory negligence as a matter of law. However, the Supreme Court affirmed for the plaintiff on the ground that there was
sufficient competent evidence to show that plaintiff was not guilty,
as a matter of law, of contributory negligence.
Price v. Central Assembly of God 2 involved the question
whether plaintiff, a woman sixty-seven years of age, a member of
the church and of its Women's Missionary group, was a licensee or
an invitee, when she was on the premises of the church, a religious
corporation, attending a regular monthly meeting of the missionary
group. The plaintiff was injured when she fell down a flight of
stairs at the end of an unlighted hallway. The trial court ruled that
plaintiff was a mere licensee and that the only duty of defendant
was to refrain from intentionally or wilfully injuring her. The Supreme Court reversed and ordered a new trial. It stated that Crosby
v. Kroeger33 was controlling, that plaintiff was an invitee, and that
it was for the jury to decide whether or not plaintiff was guilty of
contributory negligence.
Hook v. Lakeside Park Co. 34 involved injuries received by plaintiff, a young woman, while riding the Loop-O-Plane in defendant's
amusement park in Denver. It seems that the Loop-O-Plane is a device consisting of a cylindrical shaped car in which two passengers
sit back-to-back. The car is attached to a long arm which rotates in
a circle on a vertical plane in alternately clockwise and counterclockwise directions. When plaintiff got into the car, defendant's
attendant told plaintiff that she might bump her head. After boarding the car, plaintiff noticed a leather strap across her body below
her waist, but she did not feel any pressure from the strap when the
machine was not in motion. A metal cross bar extended across the

car in front of the passenger. Plaintiff took hold of this bar when
the machine started, but she was unable to retain her hold when
the car swung through a full circle. She was thrown violently forward so that her head touched the floor and then thrown back into
her seat. Examination showed that plaintiff suffered a compression
fracture of the first lumbar vertebra in the center of her back. The
trial was commenced before a jury, but at the close of plaintiff's
case, the court, on defendant's motion, ordered the complaint dismissed and entered judgment in favor of the defendant.
On writ of error, the plaintiff contended that an adequate case
was made before the trial court, either on the theory of simple
negligence or of res ipsa loquitur, to justify submission of the cause
to the jury. The Supreme Court, by a four to three decision, affirmed the judgment of dismissal. The court reasoned that it was
plaintiff's theory that if defendant's attendant had fastened the
safety strap tightly she would not have been injured, but there was
no evidence to show that the strap was designed to protect against
32 356 P.2d 240 (Colo. 1960).
33 138 Colo. 55, 330 P.2d 958 (1958).
34 351 P.2d 261 (Colo. 1960).
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the hazard of moving forward; since the strap was located across
the hips and down, it was logical to suppose that it was intended to
hold the occupant against the force of gravity when the car moved
into an upside down position and that the bar in front of the person
was the protective device against the kind of forward motion which
produced the compression fracture. The court concluded that if
negligence in not tightly fastening the strap had caused the plaintiff
to bump her head on the wire screening at the top of the car, thereby causing injury, she might recover, but since the strap was not
designed to keep her from going forward-which she
did because
35
she lost her grip on the bar-she could not recover.
Why the court assumes that the belt was intended only for the
one purpose of keeping a person from orbiting upward or downward is hard to understand. It seems more logical to assume that
the tighter the belt around the hips just below the waist the easier
it would be to hold on to the bar in front. The plaintiff had no control over the belt; it was supposed to be fastened from outside the
car by the defendant's attendant. Having assumed that the belt was
intended solely to keep a person from going straight up or down,
the court easily found that the negligence as to the loose strap
was
3 6
not a substantial factor in producing the plaintiff's injuries.
The next claim of plaintiff, that the doctrine of res ipsa loquitur
applied, also met with disapproval. The court said the accident was
not of the kind which bespeaks negligence as it could have happened from nontortious conduct, and that it was possible that the
plaintiff's failure in holding onto the bar was the cause of her injury. The court gave one more reason for its position-the assumption of the risk by the plaintiff. In support thereof, it quoted from
perhaps the most famous opinion ever written in this field, that7 of
Mr. Justice Cardozo in Murphy v. Steeplechase Amusement Co.
35 It is humbly submitted that this raised a jury question. The plaintiff's evidence showed that
plaintiff was thrown so far forward that she bumped her head on the floor. Her testimony was not
contradicted. If the belt had been securely and tightly fastened, it would have been impossible for
her to bump her head on the floor.
36 Citing the Restatement, Torts, § 433, the court said: "Where as here, several events may have
brought about the harm to plaintiff, and an event other than the defendant's negligence appears
predominant, the alleged negligence cannot be considered a substantial factor."
Finally, the court observed: "Undoubtedly evidence was available which could have shed light on
the functions of the instrumentality in the present case on possible negligence of the defendant. For
reasons of her own, however, the plaintiff chose not to call the operator of the Loop-O-Plane or any
other witness who could enlighten the court concerning its functions." Are we to understand from this
that the plaintiff must prove her case through the testimony of defendant's employees who are likely
to be hostile witnesses?
3T 250 N.Y. 479, 166 N.E., 173, 174 (1929). In that case, however, the risk of injury was much
more apparent than that in the instant case-that is, if there was any apparent risk in the instant
case.
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The dissenting opinion brought out in a forceful manner the objections that have been made above to the majority opinion, and
more. The minority felt that the jury should have been permitted
to decide all the questions
of fact, and it is submitted there were
8
some questions of fact
VIII. AUTOMOBILE GUEST STATUTE
During 1960, the Colorado Supreme Court, in several decisions,
has indicated its continuing liberal construction of the automobile
guest statute in favor of plaintiffs and against defendant automobile
drivers. This is, of course, consonant with its former declarations
that since the statute 9is in derogation of the common law, it must
be strictly construed
In Hodges v. Ladd,40 the question was whether the defendant
driver was guilty of driving in a negligent manner, consisting of a
wilful and wanton disregard of the rights of his guest when he continued to drive after becoming conscious that he was drowsy and
sleepy. The driver continued to drive at a speed of about fifty miles
an hour, fell asleep, crashed into a dirt fill on a ditch bank causing
the death of one of his passengers, the daughter of the plaintiffs.
The trial court directed a verdict for the defendant driver and another defendant who owned the car and had let his son use it on the
trip for a "family purpose." The Supreme Court, by a four to three
decision, reversed and remanded, saying, in part:
Ladd, up to the time he fell asleep, was doing exactly
what he intended to do. His conduct in driving was not the
result of an untoward or unanticipated event; his conduct
was wilful (defined by Webster as 'self-determined,' 'voluntary,' 'intentional'). Ladd's admitted drowsiness was his
premonitory symptom of impending sleep -a
warning
which he saw fit to intentionally and wilfully disregard, as
evidenced by his statement that he thought 'it was so close
to home that he could make it on home.' Ladd took the
needless chance of falling asleep while driving; he and all
drivers are chargeable with knowledge that driving while
asleep will probably lead to an accident. 41
The Hodges case makes new law. It will be interesting to follow the Supreme Court's future delineation of the effect of a driver's falling asleep at the wheel.
The case of Coffman v. Godsoe42 also makes new law. There the
action was for personal injuries received by the plaintiff, a girl of
high school age, while riding in an automobile operated by one of
the defendants, a boy sixteen years of age. The other defendants
were owners of the automobile and were the parents of the driver.
The plaintiffs' evidence was: that the defendant driver and plaintiff
were fellow high school students and close friends; that they had
spent a great deal of time together in the plaintiff's home; that defendant driver induced the plaintiff and another girl to ride with
38
:-9
40
41
42

That it was a four to three decision is evidence of that.
For instance,
see Green v. Jones, 136 Colo. 512, 516, 319 P.2d 1083, 1086 (1957).
2
352 P. d 660 (Colo. 1960).
Id. at 663.
351 P.2d 808 (Colo. 1960).
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him by making false representations that he had had a good deal of
experience driving a car in Wyoming, had a Wyoming driver's license, and had just obtained his Colorado driver's license that morning on reaching the age of sixteen. Plaintiff telephoned her mother
to get permission for the ride. The mother authorized plaintiff to
ride to a neighborhood soda fountain, but not to ride around. The
defendant started out for the agreed destination but did not go
there. Instead, he drove around the neighborhood, almost striking
a parked car when he took his hands off the steering wheel. While
they were driving, there was conversation concerning the driver's
license, and defendant again assured plaintiff that he did have the
license. Shortly thereafter, he entered Washington Park, and, while
driving past the tennis courts, took his eyes from the road, failed to
make a turn, drove on the grass and struck a light pole head on. As
a consequence, plaintiff suffered serious injuries, including the loss
of an eye.
At the conclusion of the plaintiff's evidence, the trial court
granted the defendant's motion for nonsuit on the ground that
there was no evidence of willful or wanton conduct and that the
guest statute applied and constituted a bar to recovery. The trial
judge expressed himself as being reluctant to hold that the guest
statute did not apply when counsel for neither side had been able
to find any case in this jurisdiction or elsewhere as to whether a
guest statute should not apply where the plaintiff becomes a passenger because of the deceit of the driver. The Supreme Court, by
a five to one decision, reversed and remanded.
The Supreme Court reasoned that the guest-host relation is a
consensual relationship in its nature and involves conscious acceptance by the guest of the status or relationship with its attendant
hazards. After pointing out that the court had previously held that
one does not stand in the guest relationship where he becomes a
passenger involuntarily or by the use of force or where he is too
young to accept the relationship, 43 the court went on to show that
where consent is obtained in cases of intentional torts, such as assault and battery, and false imprisonment, fraud of the defendant
vitiates such consent so that it may not be set up successfully as a
privilege or defense. The analogy of fraud in contract law and in
inducing the marriage relationship was also mentioned. The court
concluded that if the plaintiff's consent was obtained by fraud, she
did not become a guest as contemplated by the statute, and only
simple negligence on the part of defendant would have to be shown
for the plaintiff to recover. Since the defendant had not put in his
evidence at the trial, the case was remanded for further proceedings
to determine as a question of law or fact, depending on the circumstances, whether the plaintiff was induced to accept the guest status
because of the defendant's false and fraudulent statements.
The dissent reasoned that under the majority opinion, the question of the driver-guest relationship is reduced to one of fact for the
jury rather than a question of law for the court. It was maintained
that whether the passenger becomes a "guest" has always been a
question of law and that a host of actions would now be brought by
43 Green v. Jones, 136 Colo. 512, 319 P.2d 1083 (1957).
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persons who, under the guest statute, are unquestionably guests, but
each of whom will attempt to persuade a jury that he was induced
to become a passenger by 4the
false representations of the host that
4
he was a competent driver.
In Vogts v. Guerrette,45 the court held that the guest statute
does not violate the Colorado Constitution. The case involved a personal injury not resulting in death. Two justices dissented.
Taylor v. Welle 46 is interesting in that the plaintiff contended
that the wrongful death statute created a right of action independent of the guest statute and is not subject to the limitations imposed
by the latter statute. Plaintiff sued defendant for wrongfully causing the death of her husband, a guest in an automobile driven by
defendant. At the trial, a motion by the defendant to dismiss was
granted on the ground that the evidence adduced showed only simple negligence and not negligence consisting of a wilful and wanton
disregard of the rights of others as required under the guest statute.
The Supreme Court affirmed. It pointed out: that the wrongful
death statute was enacted in 1872, and it created a new cause of action which did not theretofore exist; that the guest statute was enacted in 1931, and it included besides a cause of action for damages
for "injury," a cause of action for damages for "death." The majority opinion concluded:
There being no recovery for death except under the
provisions of the Wrongful Death Statute, and the Guest
Statute specifically precluding recovery for death except
under the conditions therein specified, the Guest Statute
must be held to apply 47to and limit recovery under the
Wrongful Death Statute.
Justice Hall wrote an opinion, specially concurring. His position was that the guest statute is unconsititutional when invoked
against the guest for injuries not resulting in death. Justice Hall
stated: "My views on the question are amply and ably expressed in
the dissenting opinion of Justice Frantz in the case of Vogts v. Guerrette,' '4 but he went on to say that he believed the guest statute is
constitutional as applied to actions seeking recovery for wrongful
death.
Justice Frantz wrote a dissenting opinion in which he reiterated
49
his views expressed in his dissenting opinion in Vogts v. Guerrette
and stated that he would hold that the attempt of the legislature in
the guest statute to withdraw the remedy afforded for wrongful
death of an automobile guest caused by negligence, a nullity.
In Steeves v. Smiley,50 defendant, a boy 16 years of age, who
had obtained his driver's license on his sixteenth birthday two
months before, was driving at night, with his three passengers of
44 This case is discussed in a case comment in 46 Va. L. Rev. 1615 (Dec. 1960). Although the com.
mentator agrees with the low of the case as announced by the majoirty opinion, he remarks: "It
might be contended, however, that the legislative intent to prevent collusive low suits by the enactment of automobile guest statutes is weakened by the instant decision, since a driver could admit
with impunity that he had fraudulently induced plaintiff into his vehicle and thus render his insurance
company liable for his ordinary negligence."
45 351 P.2d 851 (1960).
46 352 P.2d 106 (Colo. 1960).
47 Id. at 109.
48 Supra note 45.
49 Ibid.
50 354 P.2d 1011 (Colo. 1960).
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about the same age, at an excessive speed when he turned to the
left and into the ditch on that side of the road. The three passengers
had warned defendant that he was driving too fast, but the defendant persisted in driving fast, in passing cars, and in weaving in and
out of traffic. The defendant's explanation to a patrolman as to why
he turned left into the ditch was that he believed that the vehicle
he was passing was about to make a left turn. Two of the passengers were seriously injured, one fatally, for which this action
was brought. The jury awarded damages for the wrongful death
of one passenger and for injuries to a second passenger. The trial
court granted the motions of defendant for directed verdicts. The
Supreme Court reversed the judgment and remanded the cause to
the trial court with directions to reinstate the verdict and enter
judgments thereon. The Supreme Court considered the evidence as
being sufficient to go to the jury on the question as to whether defendant's negligence consisted of a wilful and wanton disregard of
the rights of others. The court noted that the trial court's determination was rendered prior to the Hodges case 51 and also predated
Coffman v. Godsoe,5 2 Vogts v. Guerrette,53 and Taylor v. Welle.5 4
These cases appear above.
Baker v. Williams5 5 is another guest statute case in which the
defendant driver fell asleep. The defendant and the decedent went
on a fishing trip together. The testimony for the plaintiffs, suing
under the wrongful death statute, showed that defendant knew he
was getting sleepy, but that he kept on driving. The decedent was
asleep in the car. The defendant driver fell asleep; the car hit a soft
shoulder and a rock, turned over and threw the decedent and the
defendant into the river by the side of the road. Defendant was able
to scramble to safety, but the decedent drowned. In the trial court,
the cause went to the jury which found for the plaintiffs. The Supreme Court affirmed the judgment below. It stated that the facts
in the case at bar, establishing wilful and wanton conduct, were
stronger than in the Hodges56 case. As to the claim of the defendant
that the decedent was contributorily negligent, the court stated that
the trial court acted properly in eliminating that question from the
consideration of the jury. Likewise it stated that the question of unavoidable accident was also properly eliminated as an issue in the
case.
IX. RELEASE OF JOINT TORT-FEASORS - COVENANTS NOT To SUE
Perhaps the case of Price v. Baker57 should not be commented on
in this article, because the Supreme Court's majority and dissenting
opinions were rendered in 1959,58 by a divided court of four to three.
51 Hodges v. Ladd, 352 P.2d 660 (Colo. 1960).
52351 P.2d 808 (Colo. 1960).
53 351 P.2d 851 (Colo. 1960).
54 352 P.2d 106 (Colo. 1960).
55 Baker v. Williams, 357 P.2d 61 (Colo. 1960).
56 Supro note 51.

57 352 P.2d 90 (Colo. 1960).
5S 12 Colo. Bar Ass'n. Adv. Sh. 157 (1959).
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However, the court's decision does not appear in the Pacific or Colorado reports for 1959. Upon rehearing in 1960, the court unfortunately adhered to its original opinion of 1959. The question involved
was wiether an agreement intended as a covenant not to sue one
joint tort-feasor, but unintentionally amounting to a release of that
tort-feasor, should be a complete release of the remaining joint tortfeasors. The Supreme Court held that the agreement released all
the joint tort-feasors. The decision was soundly criticized last year
in DICTA by two different writers. 59 One may sympathize with the
position of Justice Moore who concurred in the decision only because of a prior holding of the court in 1956.60
In Hamm v. Thompson,6' plaintiffs sued defendant driver and
the driver's employer for damages arising out of an automobile accident. The trial court ordered that the action be dismissed as to
the employer pursuant to a "Stipulation for Dismissal" filed by
plaintiffs and the driver's employer. On the same day, plaintiffs
executed and delivered to the employer, in consideration of $750, a
document entitled "Covenant Not to Sue." Thereafter the defendant
driver moved to dismiss the complaint on the grounds: that the
"Covenant Not to Sue" was a release of the employer; that defendant driver and defendant employer were joint tort-feasors; and that
a release of one joint tort-feasor is a release of all. The trial court
denied defendant driver's motion, and subsequently a verdict was
returned for plaintiffs and judgment was entered thereon. The Supreme Court affirmed. The question involved had never been decided in Colorado. The court reasoned that the master is held
vicariously liable for the tort of his servant under the doctrine of
respondent superior, but the master in such a case is not a true joint
tort-feasor although the master 'and servant may be joined as defendants in one action. Accordingly, the plaintiff's release of the
master for the tortious act of the servant should not release the
servant who was the active wrongdoer. The court pointed out that
if there had been no release, which the court interpreted this socalled "covenant not to sue" to be, and if the plaintiff had recovered
judgment against the master, the master would have had a right
of indemnity against the servant. The court did not point to many
cases to support its conclusion, 62 but it seems that its reasoning is
imminently sound on principles of tort and master-servant law.
X.

MALICIOUS PROSECUTION

In Lowen v. Hilton,63 the plaintiff sued his brother and a doctor, who was a psychiatrist, for malicious prosecution. He alleged:
that the psychiatrist sent a letter to the judge of the county court
requesting that a "Hold and Treat Order" be entered authorizing
the confinement of plaintiff in a sanitarium; that his brother signed
the verified petition upon which the county court issued the order
59 Goldsmith, One Year Review of Contracts, 37 DICTA 1, 5 (1960); Cocovinis, Release of One Joint
Tort-Feasor Is a Release of All, 37 DICTA 21, (1960). A recent annotation on the subject is Release
of One Joint Tort-feasor as Discharging Liability of Others: Modern Trends, 73 A.L.R. 2d 403 (1960).
That annotation indicates that Colorado is one of the few jurisdictions that has not joined in the
modern trend on this very important point of tort law and contract low. Perhaps legistlation is needed
to modernize the Colorado rule and put us where we belong.
60 Morris v. Diers, 134 Colo. 39, 298 P.2d 957 (1956).
61 353 P.2d 73 (Colo. 1960).
62 There is little authority on the subject.
63 351 P.2d 881 (Colo. 1960).
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resulting in plaintiff's confinement; that such petition contained the
allegation that plaintiff had a "thinking disorder, paranoid in nature"; that plaintiff was confined for about a week; that the county
court discharged him from custody, finding that he was not insane.
The defendants filed separate motions to dismiss plaintiff's complaint, each of which was granted by the trial court. The trial court
took the view that a section of the statute relating to the commitment of insane persons 64 protected the defendants. The section
reads, in part, as follows: "....

[The order of the county court to hold

and treat plaintiff I shall be a complete protection for the confinement, examination, observation and treatment of such patient as
against all persons." The Supreme Court reversed and remanded.
It interpreted the statute as protecting those persons who act after
the issuance of the confinement order, and not persons who act before the issuance of such order. The court said any other interpretation of the statute might render it unconstitutional.
XI.

CLAIMS AGAINST

CITY, COUNTY, STATE

A. Filing Claim Against City
Dowell v. Schisler65 involved the city of Denver and a tort
claimant, who gave the required 60-day notice, stating as required
"when, where and how the injuries occurred and the extent thereof."6 6 The question raised was whether plaintiff could successfully
claim more for personal injury and property damages in his complaint than specified in his notice to the mayor of the city. Some
months after filing his 60-day notice, plaintiff allegedly found his
physical injuries to be serious, and in his complaint he alleged these
extra damages. During the pre-trial conference the trial court granted the defendant's motion to strike from plaintiff's complaint all
allegations of damages and injuries not specifically shown in the
notice of claim. The trial court seemingly took the restricted view
that the charter provision was intended to prevent anybody from
recovering for injuries who had not known, within 60-days of his
injuries, how serious they might ultimately be. The Supreme
Court, by a majority of four to three, held for the plaintiff, pointing out that it was in essence only fair to let plaintiff try to recover
for damages that were not known to him before the 60 days expired.
64 Colo. Rev. Stat. § 71-1-3 (3) (1953).
65 354 P.2d 1952.
66 Denver, Colorado, Charter art. VIII, § 158.
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The dissenting opinion, it appears, is not too logical. It seems
to be based on the fact that the plaintiff gave notice of a claim within the 60 days for only $347.84, alleging a medical bill for X-rays,
a doctor's bill and seven days' loss of work, but then filed a complaint claiming damages of $50,000 for alleged personal injuries.
The majority opinion appears logical and proper. A plaintiff who
has filed his notice within the 60 day period has fulfilled the purpose of the charter provision. The city has been notified of the
claim against it and may take the necessary investigative steps.
The claimant has not been denied relief for any damage discovered
subsequent to the filing of his claim.
B. Charitable Immunity
The case of Michard v. Myron Stratton Home67 serves to clarify
somewhat the "immunity" of charities for the torts of their agents.
A claim of plaintiff against the defendant, a charitable corporation,
sounded in tort. The trial court dismissed the plaintiff's complaint
on this claim because the defendant was a charitable .corporation
and upon the admission in the trial court that there was no noncorporate asset such as insurance coverage to satisfy a judgment.
The Supreme Court held the dismissal to be error. The court pointed out that it had long recognized that the doctrine of charitable
immunity, if it can be called "immunity," is highly restricted. Charitable immunity, said the court, does not prevent the entry of judgment against a charitable corporation. The court concluded that socalled charitable immunity does not protect from suit or judgment
and that immunity from attachment of the charitable trust funds
does not come into play until such attachment is attempted. Whether there are funds available to satisfy a judgment, if and when it
is entered, is a question which the trial court was not called upon
to anticipate in considering the motion to dismiss.
C. Immunity of City
In City and County of Denver v. Madison,68 the plaintiff, a sixmonths-old child, was admitted as a patient to Denver General Hospital, which is operated by the City and County of Denver. While
being treated by the use of a steam vaporizer, the plaintiff was seriously scalded. Upon plaintiff's bringing action against the city for
damages, the defendant filed a motion to dismiss on the ground that
the hospital and its employees were engaged in a governmental
function, and, therefore, as a matter of law, the city could not be
held liable. The motion to dismiss was overruled, and the city answered, setting up as a separate defense the immunity of the city
because its employees were performing services in connection with
a governmental function of the city. The trial resulted in a verdict
for plaintiff for $35,000. The Supreme Court, by a four to three
decision, reversed and remanded with directions to dismiss the action. The majority opinion discussed the law established by a long
line of Colorado cases holding that, although a city may be held
liable for the tortious acts of its officers, agents or employees com67 355 P.2d 1078 (Colo. 1960).
68 351 P.2d 826 (Colo. 1960).
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mitted by them in the discharge of functions or duties relating to
the proprietary or private corporate purposes of the city, a city may
not be held liable for tortious acts committed in the discharge of
functions or duties which are governmental in nature and which
are "exercised in virtue of certain attributes of sovereignty delegated to it for the welfare and protection of its inhabitants." The
court acknowledged, however, that beginning with Ace Flying Serv.
Inc. v. Colorado Dep't of Agriculture, 9 it had consistently repudiated the doctrine of sovereign immunity from suit in actions sounding in contract.
A vigorous dissent was written by Justice Frantz, concurred in
by Justice Hall, and an equally vigorous dissent was written by
Justice Doyle. Justice Doyle ends his dissenting70opinion by quoting
from an annotation in American Law Reports as follows: "The
shocking effect of the immunity doctrine is well illustrated by the
fact that, in the view of some courts, no immunity attaches where
property rights are violated by governmental action, but does attach
where it is merely a matter of the life or limb of a human being."
D. Immunity of County For Torts
In Liber v. Flor,71 plaintiff brought action against three defendants individually, who were the county commissioners, and against
the board of county commissioners of Ouray county to recover damages for the alleged tortious acts of defendants in storing dangerous
explosives near a highway in a manner constituting an ultrahazardous activity. The trial court ordered dismissal of the action and entered judgment for the defendants. The Supreme Court, by a four
to three decision, decided that the trial court committed no error in
dismissing the action as to the county, because, although each organized county of the state is by statute72 a body corporate and may
sue and be sued, a county is not liable for the tortious acts of its
servants in performing duties in furtherance of a governmental
function, as distinguished from a proprietary function. The court
decided, however, that the trial court erred in dismissing the action
as against the defendants individually, as they might be held liable
if they were found to be the actual tort-feasors or if they were found
to be negligent in supervising acts of subordinates or had directed
or authorized the wrong. Vigorous separate dissenting opinions
were written by Justices Hall, Frantz, and Doyle.
M. & M. Oil Transp., Inc. v. Board of County Comm'rs73 followed this case and likewise held that a county is not liable for its
torts committed while carrying out its governmental functions.
E. Immunity of State
In Faber v. State, plaintiffs brought action against the state
and the state department of highways to recover damages for alleged tortious acts. The attorney general, on behalf of defendants,
74

69 136 Colo. 79, 314 P.2d 278 (1957).
70 25 A.L.R.2d 205, 210 (1952).
71 353 P.2d 590 (Colo. 1960).
72 Colo. Rev. Stot. § 36-1-1 (1953).
73 353 P.2d 613 (Colo. 1960).
74 353 P.2d 609 (Colo. 1960).
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filed a motion to dismiss the action on the ground that they were
immune from liability in tort. The trial court sustained the motion
and dismissed the action. The Supreme Court affirmed by a five to
two decision. The court pointed out that in Colorado and generally
throughout the country, it has been uniformly held that in the absence of a statute creating such liability, the state and its instrumentalities are not liable in tort.
This decision was followed in Berger
75
v. Department of Highways.
XII.

CONTRIBUTORY NEGLIGENCE

6
An important case is Chartier v. Winslow Crane Serv. Co.,'
which raised and decided important questions in the law of torts,
procedure, and master and servant. The plaintiff, a steelworker,
was employed by a building contractor that was building a fivestory building in Denver. The contractor had a contract with the
Weicker Company which agreed to perform certain services and to
furnish certain equipment. The Weicker Company, in turn, subcontracted with the defendant crane service company for the latter
to furnish a crane, with an operator, to assist in the building contractor's erection of the building. In carrying on the work, the operator of the defendant's crane, in operating the crane, was supposed to be guided by hand signals of the foreman employed by the
plaintiff's employer. On such an occasion, while the plaintiff was
working on the second floor of the more or less skeletal building,
the foreman gave a hand signal to the defendant crane service company's operator, and the operator, in responding, acted negligently
in the operation of the crane. About the same time, the foreman
yelled to the plaintiff to come help him, and the responding plaintiff, taking a short cut, stepped on a concrete slab which fell, because of the negligence of the crane operator in continuing to put
pressure on a vertical steel beam, taking the plaintiff to the ground
where he was seriously injured. There was evidence that the foreman was negligent in failing to signal the crane operator to ease up
on the pressure. The case went to the jury, which awarded plaintiff
a verdict of $50,531. The trial court set the verdict aside and granted defendant's motion for a new trial.
The trial judge rested his grant of defendant's motion for a new
trial on five grounds: (1) that the verdict was excessive, (2) that
the verdict was not warranted by the evidence, (3) that the verdict
was against the substantial weight of the evidence, (4) that the
court erred in giving an instruction relating to action taken in the
face of an emergency, and (5) that the court erred in refusing to
give defendant's requested instruction relating to the general elements of a negligence action. On writ of error, the Supreme Court
reversed for the plaintiff and remanded with directions to reinstate
the verdict and to enter judgment thereon. The Supreme Court
stated that the jury could find, as it did, that the plaintiff neither
75 353 P.2d 612 (Colo. 1960).
76 350 P.2d 1044 (Colo. 1960).
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assumed the risk nor was guilty of contributory negligence, because
the route that plaintiff took to come over to help his employer's
foreman was only slightly more hazardous, if at all, than a safer
route that the defendant claimed the plaintiff should have taken.
The court pointed out, citing many Colorado cases, that the question
of contributory negligence is one for the jury where the facts are
disputed and where reasonable minds could reach different conclusions. The court next held that the defendant's crane operator was
not a loaned servant under the control of the building contractor so
as to exculpate the defendant from the tort of its crane operator.
The court agreed with the plaintiff's view that the crane operator
was the servant of the defendant crane service, as the jury below
had found.
Next, the Supreme Court had to pass on whether the jury's verdict of damages to the plaintiff for $50,531 was excessive. The court
held it was not. It took into consideration that plaintiff was seriously incapacitated by defendant's negligence, that he was but 37 years
of age, that he had a life expectancy of over 31 years, and that his
annual income during the three years preceding the injury averaged $8,200.
The Supreme Court also considered the effect of the Workmen's
Compensation Act. The defendant contended that plaintiff had no
action against it because he had a remedy against his own employer
under the act. The Colorado Industrial Commission appeared as a
plaintiff in the suit below by virtue of its having paid $643.50 in
temporary total disability payments on behalf of the plaintiff steelworker's employer, the construction company. The defendant maintained that the plaintiff steelworker, having received benefits by
virtue of a section of the act, 77 surrendered all common law remedies. The Supreme Court construed the section in question as applying only to remedies against the immediate employer and not as
operating to relieve a third person, such as the defendant, from
liability.
In Tucker v. Dixon, 78 an 11-year-old girl, a paying guest, was
injured in defendants' motel swimming pool. After diving into the
pool, she surfaced and struck her mouth on an object floating in the
water. Two of her front teeth were broken. The object was a heavy
plastic float, part of the vacuum cleaning equipment used by defendants in cleaning the pool. The floats were ordinarily attached
to the vacuum hose by a cord, but they could be easily removed,
and on several occasions they had been removed by children and
had been found later floating in the pool. When plaintiff went for
her swim, she observed three boys in the shallow end of the pool
playing with an object, which they were throwing back and forth.
A short time later, the boys left the pool, leaving the object in the
water. The trial was to the court without a jury. The trial court
found that the defendants were negligent in leaving the cleaning
equipment near the pool where it could be tampered with as it had
been before; that the defendants' negligence was the sole and proximate cause of the young girl's injuries; and that plaintiff was not
77 Colo. Rev. Stat. § 81-4-4 (1953).
78 355 P.2d 79 (Colo. 1960).
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guilty of contributory negligence. The Supreme Court, by a per
curiam opinion, affirmed. The court approved the finding of the
trial court below of the defendants' knowledge of the risk and of
the young girl's lack of knowledge thereof.
In Jasper v. City and County of Denver,79 the plaintiff, a 64year-old woman, preparatory to crossing a street, stepped off the
curb into a hole in the crosswalk and fell. The plaintiff had used
this crosswalk several times before while it was in such hazardous
condition. On this occasion, plaintiff was concentrating on crossing
the street to take a bus. The jury returned a verdict for plaintiff.
The trial court set aside the verdict and dismissed plaintiff's complaint on the ground, among others, that plaintiff was guilty of contributory negligence as a matter of law. The Supreme Court reversed the judgment and remanded with directions to reinstate the
verdict and enter judgment for plaintiff. The court pointed out that
notwithstanding plaintiff's knowledge of a danger, justifiable
distraction or forgetfulness may excuse a party injured thereby.80
The case of La Garde v. Aeverman l presents a somewhat unusual fact situation in that both the defendant truck driver and the
plaintiff pedestrian were guilty of negligence per se. The truck
driver's negligence consisted of violating a section of the Denver
Municipal Code, which provides that the driver emerging from an
alley shall only turn his vehicle to the right, unless the street is a
one-way street on which traffic is required to proceed in the opposite direction. 82 The plaintiff's contributory negligence consisted
in violating a Denver ordinance that prohibited pedestrians from
crossing a roadway other than in a crosswalk upon any through
street.8 3 While walking across a two-way through street, but not in
the crosswalk, plaintiff was struck and injured by the defendant
driver's truck, which after emerging from an alley, made a left turn
near the center of the street. The jury returned a verdict for plaintiff, but, on motion of the defendant for judgment notwithstanding
the verdict, the trial court entered judgment in favor of defendant.
The Supreme Court affirmed, pointing out that plaintiff's contributory negligence in violating an ordinance intended to protect her
from harm would deny her from recovering.
Denver and Rio Grande W. R.R. v. Duff 8

4

raises several in-

teresting points of law. It is rather complicated on its facts, made
even more so because the trial judge, without a jury, apparently did
not feel too certain about the facts developed on conflicting testimony. Plaintiff and his automobile were damaged at a grade crossing of defendant's railroad company by defendant's train proceeding southward out of Denver at a speed of 60 miles an hour where
Hampden Avenue crosses the tracks in Englewood, Colorado. Also
joined as defendant was the defendant railroad company's engineer
who was operating the train. At this crossing, there are three sets
of tracks, the easternmost for northbound through trains, the mid79 354 P.2d 1028 (Colo. 1960).
80 See a recent annotation entitled "Momentary Forgetfulness of Danger as Contributory Negligence" 74 A.L.R.2d 950 (1960). Several Colorado cases ore mentioned therein.
81 356 P.2d 971 (Colo. 1960).
82 Denver, Colorado, Revised Municipal Code 515.6-3 (1951).
83 Denver, Colorado, Revised Municipal Code § 521.7.2 (1951).
84 358 P.2d 456 (Colo. 1960).
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dle for a spur or industry track, and the westernmost for southbound through trains. Safety devices at this crossing consist of
flashing red lights and bells, activated by a train approaching approximately 30 seconds away from the crossing. The plaintiff, thoroughly familiar with the crossing, approached from the east at a very
moderate speed, and was 12 feet east of the most westerly track,
almost in the middle of the three sets of tracks, when the lights and
bells were activated by the train 2,711 feet to the north and over 30
seconds in time from the crossing. The visibility to the north to the
train was unobscured to one in plaintiff's position. Nevertheless, he
crossed the most westerly track and was two to six feet to the west
thereof, where his further progress was blocked by a pickup truck
driven by one Rex standing in the traffic lane ahead of him. Rex
had stopped as he reached Santa Fe Drive because of a red traffic
light. Plaintiff honkedhis horn and waved to Rex to move, but Rex
did not as he was too near the traffic on Santa Fe Drive. Apparently, though the evidence conflicted on this point, the plaintiff and
his car were in a position of safety at this point, because he was
sufficiently far enough west to be clear of the track and the overhang of the oncoming train. A few seconds before the train reached
the crossing, the plaintiff backed up, and in a few feet his car
stalled. The plaintiff jumped out, but not in time to avoid his
own automobile, thrown against him by the impact of the train.
Seemingly, the plaintiff intended to back up sufficiently to get clear
of Rex's truck so that he could drive forward into another traffic
lane. The trial court found for the plaintiff. It concluded that the
train, in approaching the crossing at a speed of 60 miles an hour
was guilty of negligence as a matter of law and that such negligent
conduct was the proximate cause of the collision.
The Supreme Court reversed and remanded with directions to
dismiss the complaint. Justice Doyle dissented. The gist of the majority opinion is that the defendant railroad company was not necessarily negligent; but assuming that it was, the plaintiff in crossing the tracks against the warning signals was guilty of negligence
as a matter of law and in "knowingly backing his car into the path
of the approaching train, he was guilty of further negligence as a
matter of law."
The better reasoning would seem to support Justice Doyle in
his dissenting opinion. He reasoned that the railroad company was
guilty of negligence in running its train at 60 miles an hour in a
highly urbanized section, and that plaintiff, although familiar with
the crossing, was confronted with an unexpected emergency situation which should have brought into play the emergency doctrine.
CONCLUSION

The Colorado Supreme Court decided an impressive volume of
cases during this past year. Although this article has been critical
of the court's decisions in some instances, the'court is to be commended for the fine job they have done in meeting and dealing with
the many controversial present-day issues before them.
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ONE YEAR REVIEW OF
WILLS, ESTATES AND TRUSTS
By

WILLIAM P.

CANTWELL*

1960 was a highly significant year in many important everyday
areas affecting Colorado lawyers and their clients involved with
wills, estates, trusts and inheritance taxes.
Problems with the mechanism of paying death taxes in estates
received attention in two cases. In Williams v. Stander1 the testatrix had made an intervivos transfer with a retained life interest,
which resulted in a taxable transfer for both state and federal purposes. Her will contained a rather usual type of clause fixing the
burden of death taxes payable "in respect to my said estate, or to
any devise, legacy or distribution under this Will, or otherwise" on
her probate estate, and directed her executors to pay such taxes as
an expense of administration. The Supreme Court rejected an assertion by the executors that the clause was insufficient to charge
the probate assets with death taxes on the assets transferred during
life subject to the retained interest, and held that the testatrix had
clearly fixed the burden of all taxes on the probate assets by the
use of the disjunctive phrase "or otherwise." The testatrix in Ramsey v. Nordloh2 chose to direct a different burden of taxes in her
will, providing that each legatee or devisee must pay the death tax
on benefits under the will, a scheme generally referred to as an "apportionment" of taxes. On an appeal from a county court determination that specific legatees were not required to contribute to
federal estate taxes, the Supreme Court reversed. It held that the
language of the tax-burden clause used, which referred to "inheritance, estate or succession taxes" was referring to the federal estate
tax, and that the word "federal" was not necessary to sweep the
burden of the federal estate tax within the direction of the clause.
It also held that, apportionment having been directed, this meant
the doctrine of equitable apportionment of the federal estate tax,
and that ". . . each beneficiary must pay that part of the tax that
their respective bequests bear to the net amount of the estate upon
which the tax is calculated. ' '13 In an important dictum the court referred to the general rule on the burden of the federal estate tax in
the absence of a statute as providing that specific legacies are paid
without this deduction being made from them. Because Colorado
has no statute it may be presumed that this would have been the
court's determination in the absence of the clause in question, since
it pinned its decision squarely on the adequacy and intent of the
clause to alter the general rule, holding that it did so.
In another case 4 a fiduciary ran into serious difficulties with
another federal tax-the income tax. The executor and principal
beneficiary had settled a caveat in 1951 and closed the estate in
*Mr. Cantwell
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Colorado Bar Associations and

Denver firm of Holland and Hart.
1 354 P.2d 492 (Colo. 1960).
2 354 P.2d 513 (Colo. 1960).
3 Id. at 515.
4 Steinbaugh v. Barday, 352 P.2d 276 (Colo. 1960).

is a

member

of the

DICTA

MARCH-APRIL,

1961

1953. Before death in 1950 the Internal Revenue Service had begun
investigating decedent's income tax returns, and finally made an
assessment in 1955 which was settled at the Tax Court level in 1956.
The executor paid the deficiency and demanded reimbursement of
half the amount from the defendant, who had been the caveatrix.
The claim was that she was liable as a transferee, but in affirming
the trial court's holding for the defendant the Supreme Court pointed out that transferee liability was secondary, and that primary liability fell on the estate. Since there had been a distribution of assets by the plaintiff-executor without providing for the tax liability
of which he had knowledge, he was personally liable for the payment of the estate's obligation because of his wrongful over-distribution and was without a right of contribution as against the caveatrix-defendant.
The rule against perpetuities received attention in Colorado
Nat'l Bank v. McCabe.5 Testatrix had created interests in a trust
with a term in gross of twenty-five years. One of the beneficiaries
of the trust, who was not an heir, instituted a proceeding in the
county court asking for a construction of the will. The county court
held the trust to be invalid and decreed that the residuary estate
should be distributed to the three living residuary beneficiaries, who
were designated in the will as both income beneficiaries and remaindermen of the trust if living at the expiration of its term. A
contingent remainder in favor of charities was also created. The
Supreme Court reversed, holding that the interest of the three living income beneficiaries, in income, was vested, and therefore without the rule; that while their interests in principal were contingent
and required survivorship of the term in gross, they were nevertheless valid since they would have to vest, if at all, within the period
of the lives of the beneficiaries, who were in being at testatrix'
death. The other interests, being a contingent remainder in favor
of issue of the income beneficiaries, and an ultimate contingent remainder in favor of charities, were stricken as being remote. In default of survivorship of the term in gross by the income beneficiaries, the decedent's heirs would take. A collateral issue involved an
in terrorem clause which purportedly defeated the interest of anyone who should ". . . directly or indirectly contest or aid in contesting the [will] . . . or any of the provisions thereof or the distribu-

tion of my estate thereunder." Without pronouncing the validity or
invalidity of such clauses in general, the court held that it did not
affect the right of the petitioner (a beneficiary) in the particular
case, since the petition was made with probable cause after a failure
of the fiduciary to take action, and resulted in no benefit to the
petitioner.
A "do-it-yourself" will was involved in Ambrose v. Singleton.6
A construction proceeding followed. Specific devises were involved,
and the realty was subject to encumbrances at decedent's death.
The devisees contended the will showed an intent to exonerate the
realty from the liens and were successful in the county and district
courts against the executor's contrary contention. The Supreme
Court carefully reviewed its decision in its first holding on the
5 353 P.2d 385 (Colo. 1960).
6 356 P.2d 253 (Colo. 1960).
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problem of exoneration7 and clearly stated that the common law
doctrine of exoneration was not the law in Colorado and that there
would be no exoneration in Colorado without an affirmative showing of intent to exonerate in the will itself. Since it found that the
will showed no such intent, the holdings below were reversed and
the devisees were held to take subject to the burden of the encumbrances.
The important problem of the integration of two testamentary
instruments as the single will of the testator received attention in
Lehmer v. Lehmer.8 Decedent left two wills, one dated March 28,
1957 and the second dated May 8, 1957. In a proceeding in which
both wills were offered, the county court admitted the earlier will
and denied probate to the later one. On appeal to the district court
it was held that both wills had been executed in accordance with
proper statutory procedures. On appeal to the Supreme Court it
was held that there was no inconsistency between the two documents, and since the later will did not revoke the prior will, both
could be admitted to probate. Under these circumstances there was
not even a partial revocation by inconsistency and both wills could
be construed together as a single instrument. Remand followed the
holding with instructions to so treat the wills.
Estate of Varnum9 involved a "lost will" and an attempt to probate it under CRS '53, §152-5-29. The evidence was particularly
equivocal on the matter of the contents of the purported lost will,
and the Supreme Court reversed a county court holding admitting
the will to probate. While there is language in the opinion that
might possibly be held to impair the discussion in the leading case
of Eder v. Methodist Ass'n10 on the meaning of the requirement that
the will must be "in existence" at the death of the testator, a careful reading of both cases, together with the court's reference to the
Eder case in the Varnum decision, appears to leave the earlier holding on the point intact. That was to the effect that the term "in
existence" did not require physical existence but only conceptual
existence as the unrevoked will of a testator of which the physical
evidence had been lost.
7 Robinson'v. Tubbs, 140 Colo. 471, 344 P.2d 1080 (1959).
9 357 P.2d 89 (Colo. 1960).
9 357 P.2d 370 (Colo. 1960).
10 94 Colo. 173, 29 P.2d 631 (1934).
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A number of other cases also reached the court which dealt with
some of the perennial problems in the field. Thomas v. Davis11 was
an undue influence case holding for the caveatrix which held the
"dead man statute"'12 to be no bar to testimony of beneficiary-witnesses called by an adverse party who testified against their own13
interests. Claims procedure was involved in three cases. In one
an administratrix instituted a suit in the district court to collect a
debt but was met by an offsetting claim of a very nearly equal
amount. The claim against the estate had been dismissed in county
court for late filing, but it was allowed as an offset in the district
court on the ground that the decedent could not have recovered
more had he lived and that this placed a limit on what his administratrix could recover. The second claims case 14 involved the 1959
amendment to the claims statute 15 permitting claims to be tried
under the rules of civil procedure. The Supreme Court held that the
county court had invoked the framework of the rules, and that for
this reason, defenses of laches and the statute of limitations could
not be raised by a motion to dismiss, so that the cause was remanded for trial on the merits. The third case 6 adds a new and highly
important facet to the heavily litigated problem of the tort claim
against a decedent. 17 A district court action and a county court
claim were filed against the estate of a decedent on the same day.
The county court claim was dismissed for late filing. Appeal was
from a district court dismissal for lack of jurisdiction. This was reversed in the Supreme Court, with a holding that there was concurrent jurisdiction, and since the county court dismissal was not
on the merits, the district court had full power to adjudicate the
plaintiff's claim. In its opinion the court squarely faced the issue of
whether the county court'has exclusive jurisdiction to hear and determine surviving tort actions against estates and its holding appears to be a clear repudiation of any idea that it does. The opinion
limits the requirement of the survival statute' that a claim be filed
in the decedent's estate to be exclusively enforceable against the
estate as a claim to cases in which an action has actually been instituted before death, and not to other cases, such as accident cases
in which the alleged tort-feasor is himself killed. Unfortunately,
the case does not reach the problem of how a judgment can be collected, since no timely contingent claim was on file in the estate
proceeding. While a judgment might be collected from after-dis,
covered and after-inventoried assets, the case leaves uncertain the
problem of collection in the absence of such assets.
A legal life estate with full power of disposition was enlarged
to a fee in Zell v. Zell' 9 in accordance with earlier case law. 20 Conflicting escheat claims of the federal and state governments to the
11

356 P.2d 963 (Colo. 196").
12 Colo. Rev. Stat. §153-1-1 (1953).
13 Dash v. Rubey, 357 P.2d 81 (Colo. 1960).
14 McPherson v. McPherson, 358 P.2d 479 (Colo. 1960).
15 Colo. Sess. Laws 1959, ch. 290, §1.
16 Ohmie v. Martinez, 349 P.2d 131 (Colo. 1960).
17 Meyers v. Williams, 137 Colo. 325, 324 P.2d 788 (1958); Film Enterprises a. Wolfberg, 137 Colo.
84, 321 P.2d 218 (1958); Weller v. Bank of Vernal, 137 Colo. 32, 321 P.2d 216 (1958); Koon a. Barmettler, 134 Colo. 221, 301 P.2d 713 (1956).
18 Colo. Rev. Stat. § 152-1-9 (Supp.

1957).

10351 P.2d 272 (Colo. 1960).
20 Cf., Davey v. Weber, 133 Colo. 365, 295 P.2d 688 (1956) and McLaughlin v. Collins, 109 Colo.
377, 125 P.2d 633 (1942).
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estate of a deceased veteran were litigated in Estate of Plich,21 with
the issue going in favor of the United States on a narrow issue of
statutory construction. The effect of a broad grant of administrative powers as exempting an executor from statutory duties was
also passed on by the court in a case involving an individual fiduciary to whose final report objections were made.2 2 The court found
no exemption from such statutory obligations and remanded the
case with extremely explicit instructions as to what was required
from the fiduciary in reporting his activities. In First Nat'l Bank
v. Honstein23 a parent-child transaction was involved. Parent's estate claimed a resulting trust and the son claimed a completed gift.
After examining the facts the Supreme Court was satisfied that a
completed gift had been made and affirmed the judgment of the
district court.
The standing of a guardian ad litem to appeal a determination
of heirship was the issue in Miller v. Clark.2 4 The Supreme Court
held that the county court's determination of heirship had ended
the guardian's appointment and that he had no standing to appeal,
particularly in view of the county court's denial of his petition for
permission to appeal. Relative jurisdiction of the county and district courts was involved in Burch v. Burch25 which concerned an
accounting between a decedent and a survivor who conducted a
business under an agreement. The Supreme Court held that the
district court could grant complete relief since more than the estate's interest in the business was involved.
A series of important and interesting inheritance tax cases also
occurred during the year. In People v. Fester26 a joint bank account
was involved, with the inheritance tax commissioner seeking to tax
the asset under the letter of the statute while meeting an argument
that the form of the transaction was not its substance. The issue
was whether the form of the account rendered the transaction a
"transfer" to the surviving joint tenant, a stranger, and thus taxable, or whether an oral trust under which the account was created,
and which was in fact performed by the surviving joint tenant by
a transfer to the trust beneficiary, a son, rendered the transaction
as a transfer to him and thus within his exemption. The Supreme
Court held for the taxpayer, pointing out that in such cases ".. . it is
proper to show the intention of the parties in creating the joint
tenancy . . .,"27 and rejected the point urged by the commissioner,
which was that record title, and record title alone, should fix the
incidence of the tax. In framing its own version of the perennial
form against substance issue in tax litigation the court stated flatly:
"The fiction of'' 28record title here must fall before the onslaught of
the true facts.
Two cases involving optional valuation questions 29 both resulted in reversals of the lower court holdings favoring the tax-payers.
21 348 P.2d 706 (Colo. 1960).
22 Irwin v. Robinson, 355 P.2d 108 (Colo. 1960).
23 355 P.2d 535 (Colo. 1960).
24 356 P.2d 965 (Colo. 1960).
25 358 P.2d 1011 (Colo. 1960).
26 356 P.2d 130 (Colo. 1960).
27 Id. at 132.
28 Ibid.
29 People v. First Nat'l Bank, 356 P.2d 967 (Colo.
(Colo. 1960).

1960) and People v. Sweet,

356 P.2d 883
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In the cases there were equivocal facts surrounding the election of
optional valuation and the court held the taxpayers to a duty of
strict compliance with the statute. In one case no election at all had
been filed within the thirteen month period, and in the other there
had been a mere reservation of right to elect, which the court held
to be no election. It is worth noting that an amendment to the statute30 has altered the law under which these cases arose.
In the fourth inheritance tax case, People v. Mason,3 1 a long
opinion and a dissent dealt with a difficult and ominous problem.
The decedent had been indebted to the Fort Collins Production Association in the sum of $58,092.64, but was insured in favor of the
Association under a creditor's group life insurance policy in the sum
of $10,000.00. Had there been an excess of insurance proceeds over
the debt, the excess would have been paid to the decedent's estate
or certain alternate beneficiaries, at the option of the creditor. The
court dealt with the problem of the indirect benefit to the estate
from such a policy, and held that a policy which reduced an estate's
obligation, even though indirectly, was not exempt under the statute 32 since it was thereby "payable in such manner as to be subject to the claims against his estate." The court also dealt with the
taxpayer's argument that possession of "incidents of ownership" was
the sole test of taxability of the particular policy, determining that
this was but one of two tests which might be applied, the other be30 Colo. Sess. Laws 1959, ch,. 260, § 1.
31 356 P.2d 257 (Colo. 1960),
32 Colo. Rev. Stat. § 138-4-9 (1953).

SPECIALIZING IN THE INSURANCE NEEDS OF
MEMBERS OF THE COLORADO BAR ASSOCIATION
" Your

officially approved Sickness and Accident
Disability Income Plan for members.

" Your officially approved Major Medical Expense
coverage for members, their dependents and employees of members.
" Basic Hospital and Surgical coverage optional for
members and dependents.
Our counsel is YOURS for the asking.

UDRY INSURANCE AGENCY, INC.
Edw. G. Udry, Sr.

Edw. G. Udry, Jr.
NEW ADDRESS
618 Midland Savings Building
444 17th Street

AC 2-4624

Denver 2, Colo.

MARcH-APRIL,

1961

DICTA

ing the availability of the insurance proceeds to pay claims or for
distribution as part of the estate. In its determination the court
noted that the proceeds were indirectly subject to distribution as a
part of the estate because they freed equivalent assets of the estate
that would otherwise have been required to discharge the debt. The
majority opinion was met by an exceptionally vigorous dissent
which took the majority's position to its extreme and pointed out
that it would sweep within the tax all types of third party benefits,
indeminities and payments which served to reduce claims against
the estate, so that all such payments, not heretofore considered taxable, would be taxable. Listed were such benefits as Blue Cross and
Blue Shield payments, veteran's burial benefits, fraternal benefits
payable for funeral expenses, prepaid funeral contracts and the like.
The dissent would have treated the contract as true life insurance
payable to a named beneficiary and thus within the exemption
without regard to a debtor-creditor relationship between the beneficiary and the insured. The dissent pointed out the near-impossibility of earmarking any insurance for debts, and went on to raise
questions concerning insurance collateralized to pay debts and loans
from insurance companies, as well as pointing out that the opinion
clearly renders taxable bank and loan company insurance on the
lives of borrowers.
In many estates life insurance is a major asset. Where this is
true, the estates are generally not large, and this factor makes legitimate tax saving even more crucial. At the same time the majority
of persons have no wish to avoid proper claims for their debts. To
render such insurance proceeds available to pay such debts and to
qualify them for the life insurance exemption now seems virtually
impossible. Where there are assets in a probate estate which can be
bought by a life insurance trust, or against the security of which
the trustees may loan insurance proceeds, a feasible way forward
may exist. But where no such assets exist, or where there is virtually no probate estate and a relatively large life insurance trust, the
problem becomes difficult, if not impossible, to solve. Moreover, the
logic of the majority opinion might even extend to the voluntary
payment by a named lump-sum beneficiary of the deceased's debts.
This, too, enriches the estate and thus constitutes an indirect distribution of such payments as a "part of the estate." If this is what
the statute means, a great deal of life insurance sold to make assets available to "pay debts and inheritance taxes" may well be
taxable for Colorado inheritance tax purposes, even though few
persons have thought so until now.
It has been many years since such a volume of cases has been
decided in the field. It may be a sign of increased activity by the
bar in analyzing problems or of increased interest in settling some
pf the many questions in the area not previously determined by the
court. In particular the federal and state tax questions indicate increased awareness of the impact of taxes on more traditional matters. Yet, when these matters are open for determination at the
time of administration, they frequently indicate that the planning
job was unfinished and hence heighten the challenge to the bar in
rendering service at that stage.
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EXECUTORS AND ADMINISTRATORS ALLOWANCE AND PAYMENT OF CLAIMS - COURTS
Plaintiff was injured in an automobile accident involving a collision between the car in which he was riding and one driven by
Candido Martinez. Martinez died as a result of the accident and
the defendant named in the suit was Mary Martinez, administratrix
of the estate of Candido Martinez. Summons and complaint in the
action was served on the administratrix in the district court and on
the same day a claim arising from the accident was filed by plaintiff in the county court. This action was taken seven months after
the issuance of letters. The county court found that the claim was
not filed within the time prescribed by the non-claim statute,' and
could not be considered by the court. The district court action was
dismissed without prejudice due to the lack of jurisdiction over the
defendant and over the subject matter. The Supreme Court of
Colorado deciding the question of jurisdiction between the county
and district courts held: the county and district courts have concurrent jurisdiction; the issuance of letters does not give the county
court exclusive jurisdiction; the district court may entertain jurisdiction over a claim against an estate of a deceased tort-feasor.
Ohmie v. Martinez, 349 P.2d 131 (Colo. 1960).
This case should be studied by Colorado attorneys for two reasons. First, it must be recognized that the Supreme Court specifically refused to comment on how a judgment obtained in such a
manner could be enforced. Thus, the case could create a trap for
the careless attorney. Second, this case changes what many attorneys previously thought was law in Colorado.
The underlying problem is that a claim against an estate must
be filed in the county court within six months of the issuance of
letters, and if not filed within the six month period such claims are
barred forever against the listed assets of the estate. 2 This statutory requirement
pertains to contingent as well as liquidated
3
claims.
There is no way to avoid filing a claim against the estate in the
county court if a plaintiff wants satisfaction from the listed assets
of the estate. It must also be noted that an action instituted in the
district court within the six month limitation is not sufficient notice
to stop the running of the non-claim statute.4 If the plaintiff wishes to bring an action against an estate in the district court, he must
institute that suit within six months of the issuance of letters and
also must file a claim in the county court against the estate within
six months of the issuance of letters. If the aforementioned procedure is followed, the barrier of priority of jurisdiction in the county
court is removed because the action is originally instituted in the
district court. The only reason a claim is filed in county court is to
stop the running of the non-claim statute.
1 Colo. Rev. Stat. § 152-12-2 (1953).
2 Ibid.
3 Ibid.
4 Gordon-Tiger Mining and Reductions Co. v. Loorner, 50 Colo. 415, 115 Poc. 717 (1911).
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For example, one situation which would warrant the institution
of a claim against an estate in the district court would be a case of
joint tort-feasors, one of whom has subsequently died. If the entire
action is brought in the county court the plaintiff may satisfy his
claim against the deceased tort-feasor in full without limitation, but
would be limited to $2,000 as to the other living tort-feasor. 5 If an
action against the deceased joint tort-feasor is brought in the county
court and action against the living joint tort-feasor is brought in the
district court, to avoid this limitation, there is the possibility of
having two different verdicts, along with the increased expense.
Barring a situation as above outlined or a situation similar to
that in the Ohmie case, there is virtually no reason to institute a
claim against an estate in the district court. If the claim arises out
of a probate matter the county court can dispose of it without limitations.6 If an attorney fails to file a claim within the six month
period and is thereby precluded from proceeding in the county
court, but is allowed to proceed in the district court (i.e., the situation in the Ohmie case), how can a judgment be satisfied if one is
acquired?
The leading case on satisfaction of judgment against an estate
where a claim has not been filed within the statutory period is
McKinzie v. Crook,7 where the court held that the judgment shall
be paid only from the estate or property of the deceased not inventoried or accounted in the county court.
In the Ohmie case all known assets were inventoried along with
an indemnity policy. It would appear that under the McKinzie decision a judgment creditor would be unable to satisfy his judgment
against the estate. It will be recalled that the plaintiff in this case
did not comply with the statutory requirement of filing a claim
within six months. It is debatable whether such insurance policy
may be inventoried, since there appears to be no authority on this
question in Colorado. The policy stipulates that the insured shall
become legally obligated, and that the insurance company shall pay
in behalf of the insured. This insurance policy meets the requirements of the Colorado Safety Responsibility Law;" in contrast to a
policy that requires an insured to sustain an actual loss before reimbursement, and to reimburse the insured, which is not in compliance with the Colorado Safety Responsibility Law. 9 In the instant case the proceeds will not be paid to the estate and the estate
will never come into possession of the money, because the money
is to be paid in behalf of the estate and not to it. The actual relationship of this insurance policy or its proceeds to the estate is a
"chose in action." A "chose in action" is used in contradiction to a
"chose in possession." It is used when the title to the money or
property is in one person and the possession is in another. 10 This
means that the proceeds of the policy never became part of the
5 Cola. Rev. Stat. § 37-6-1 (1953).
6 Ibid.
7 110 Colo. 24, 129 P.2d 906 (1924), see First Not. Bank v. Hotchkiss, 49 Colo. 593, 114 Pac. 310
(1911) (analogous holding). It is unusual to find uninventoried or unaccounted-for assets.
8 Colo. Rev. Stat. § 13-7-23 (1953).
9 Pioneer Co. v. Cosby, 125 Colo. 468, 244 P.2d 1089 (1952). This case does not deal directly
with the Colorado Responsibility Law, but does present a good discussion on the two types of
indemnity policies.
10 Higbee v. State, 74 Neb. 331, 104 N.W. 748 (1905).
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estate until reduced to possession, and cannot be reduced to possession because the proceeds of the policy are to be paid in behalf
of the estate and not to it; therefore, such proceeds would not appear to be capable of being inventoried as part of the estate. Consequently, the plaintiff may not be precluded from satisfying a
valid judgment against the estate because his claim was not filed
within the statutory period.
In seeking further possibilities of satisfaction of a valid judgment under these circumstances, it should be noted that an injured
third person who has a valid judgment against the insured may be
subrogated to the rights of the insured, and can maintain an action
directly against the insurance company."
Still another possibility of satisfying a judgment under these
12
circumstances would be garnishment of the insurance company.
This procedure might prove to be more efficient and economical because the institution of a new suit is not required after judgment
has been obtained.
The Ohmie case has changed the accepted view that a suit
against a decedent's estate cannot be commenced in the district
court after letters of administration have been issued by the county
court, and has apparently overruled the dictum in Koon v. Barmettler,13 and the decisions in Weller v. Bank of Vernal14 and Meyers v. Williams,15 which were based on the Koon dictum.
It will be noted that the Colorado Constitution confers on the
district court original jurisdiction of all causes both at law and in
equity, and such appellate jurisdiction as may be conferred by
law.' 6 It further provides that the county court shall have original
jurisdiction in all matters of probate, settlement of estates of deceased persons, appointment
of guardians, conservators, and settle7
ment of their accounts.1
Cases interpreting these sections of the constitution show that
the district court may entertain a claim against an estate. In Loveland v. Sears," the court held that the district and county courts
have concurrent jurisdiction. Bennet v. Poudre Valley Nat'l Bank 9
held that in an action involving the estate of a deceased person,
both the county and the district courts have jurisdiction over the
subject matter of litigation. People v. Barton20 held that the county
court is not given exclusive jurisdiction, even in matters of probate
as defined by the constitution.
Note, however, the dictum of the Koon case, decided in 1956:
Where no action is pending in another court against a
deceased party prior to the issuance of letters in a county
11 Richardson v. Subscribers at Inter-Ins. Exchange of Chicago Motor Club, 291 III. App. 606,
9 N.E.2d 488 (1937); Lachemeyer v. Central Mutual Ins. Co. of Chicago, 284 III. App. 391, 2 N.E.2d
177 (1936).
12 Fleming v. Baxter, 20 Cola. 238, 38 Pac. 57 (1894).
13 134 Colo. 221, 301 P.2d 713 (1956).
14 137 Colo. 32, 321 P.2d 216 (1958).
15 137 Colo. 325, 324 P.2d 788 (1958).
16 Colo. Const. art. VI, § 11.
17 Colo. Const. art. VI, § 23.
18 1 Colo. 194 (1870).
19 129 Colo. 107, 267 P.2d 647 (1954).
20 16 Colo. 75, 26 Pac. 149 (1891).
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court and the county court is sitting in probate it has exclusive jurisdiction in its broadest sense to hear and determine all claims presented, and a claimant has no option
to file suit in another court after issuance of letters. CRS
'53, 152-1-8 grants the right of appeal from the county court
to the district court in probate matters, but in any event,
the county court is -the first and proper forum under the
situation set forth in this paragraph.2
The conflict appears to arise when a case is cited which states
that after the jurisdiction of the county court attaches in a probate
matter it cannot be ousted by a district court decree, 22 or alternatively, as held in Marshall v. Marshall,23 the district court has exclusive jurisdiction to hear this probate matter since the action was
commenced in the district court. These holdings are based merely
on the fact of priority of jurisdiction, which stipulates that when
two courts have concurrent jurisdiction over the same subject matter, the one first acquiring jurisdiction
in the particular case will
24
retain it to the exclusion of the other.
25
In accordance with the Colorado Rules of Civil Procedure, it

is apparent that the Weller and Meyers cases, based on the Koon
dictum, are in error when they state that the issuance of letters of
administration gave the county court jurisdiction. Under this analysis the court in deciding the Ohmie case arrived at the proper result.
The decision in the Ohmie case seems to be a most equitable
rne in allowing the plaintiff to have his day in court even though
he has not complied with the proper statutory procedure by filing
a claim against the decedent's estate within the time prescribed by
the non-claim statute, and thereby rendering satisfaction of judgment negligible. However, after reviewing the decision in this case,
it is evident that a claim against a decedent's estate may be instituted in either the county or district court. It is also evident that
if a plaintiff is precluded from bringing his action in the county
court because of failure to comply with the non-claim statute, he
may bring the suit in the district court even though the problem of
satisfaction of a judgment remains uncertain. The effect of this
decision for a litigant in a similar situation may be that he has won
a moral victory only, because he is unable to satisfy his judgment.
Leonard Ripps
21 134 Colo. 221, 301 P.2d 713 (1956).
22 Colorado Nat'l. Bank v. McCue, 80 Colo. 55, 249 Pac. 3 (1926).
23 11 Colo. App. 505, 53 Pac. 617 (1898).
24 People ex rel. Lofgren v. County of Adams County, 107 Colo. 357, 111 P.2d 1059 (1949); Parks
v-. Wilcox, 6 Colo. 489 (1883).
25 Colo. R. Civ. P. 3 (a) (b). Under the Colorado Rules of Civil Procedure, a civil action is commenced by the filing of a complaint with the court or by service of summons.
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NEGLIGENCE - RES IPSA LOQUITUR
The plaintiff, Flora Hook, accompanied a group of young men
and women to the Lakeside Park. After riding on some of the
amusement devices, Miss Hook purchased a ticket for a ride on the
Loop-O-Plane. Seated inside the car, she took hold of a metal cross
bar as the car rocked back and forth and then swung through a
complete revolution. On this first circle, she lost her grip on the
cross bar and the upper part of her body jacknifed forward in a
sudden violent movement causing her to strike her head on the
floor of the car. As a result of this accident the plaintiff sustained
a broken back.
The trial was predicated on defendant's alleged negligent maintenance and operation of the amusement device. The trial court
dismissed the complaint at the close of plaintiff's case. Two points
were specified for reversal on appeal:

That an adequate case was

made out before the trial court either on the theory of 1) simple or
common law negligence or 2) res ipsa loquitur. The Supreme Court
affirmed the trial court's ruling in a five to two decision,' holding
that the evidence was insufficient to support any inference of negligence and the doctrine of res ipsa loquitur did not serve to supply
the deficiencies.2 Hook v. Lakeside Park Co., 351 P.2d 261 (Colo.
1960).
The latin phrase "res ipsa loquitur," meaning simply that "the
thing speaks for itself," is the offspring of a casual word of Baron
Pollock in a case in 18633 in which a barrel of flour rolled out of a
warehouse and fell upon a passing pedestrian. The development of
the rule in this country has been characterized by uncertainty and
confusion and has become the source of so much trouble to the
courts that the use of the phrase itself is an obstacle to clear
thought.
This enigmatic theme of inconsistency and confusion which has
come to characterize the doctrine of res ipsa is readily revealed by
a review of the decisions on the subject in this state.4 The scope of
this comment will therefore be primarily confined to the determination of whether the principles of the doctrine enunciated in the instant case serve as increments of reason to stabilize and clarify an
otherwise anomalous doctrine or as catalysts in precipitating further confusion.
The court , tablished a formula in the instant case to be utilized in determining whether a particular case calls for the application of res ipsa loquitur. This formula embodies the three conditions which are usually stated as necessary to set the doctrine into
operation, namely: 1) that the instrumentality is under the exclusive control of the defendant, 2) that the accident is of a kind which
1 The dissenters believed that the plaintiff made out a prima facie case and that the circumstances presented a clear case for the application of res ipsa loquitur, citing Weiss v. Axler, 137

Colo. 544, 328 P.2d 88 (1958), as being appropriately analogous.
2 A petition for rehearing

of the Hook case

was denied.

Mr.

Justice Moore,

who formerly con-

curred, jained with the two dissenters at this time. 351 P.2d 261 (Colo. 1960).
3 Byrne v. Boadle, 2 H. & C. 722, 159 Eng. Rep. 299 (1863).
4 See discussion of this confusion and collected cases in Weiss v. Axler, 137 Colo. 544, 328 P.2d
88 (1958).
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ordinarily does not occur in the absence of defendant's negligence,
and 3) that it must not have been due to any voluntary act or contribution on the part of the plaintiff.5 Fragments of the formula set
forth in the Hook decision have appeared in most of the res ipsa
cases in this state, but nowhere in this context and in as clear and
succinct a form.6 Perhaps the best coverage of these conditions in
general terms is found in Denver ConsolidatedElectric Co. v. Lawrence.7 This formula is consistent with the general principle adhered to in the majority of the cases in this state to the effect that
the mere fact that an accident or an injury has occurred, with nothing more, is not sufficient to invoke the rule.' An apparent excep-9
tion to this rule was early expressed in the common carrier cases.
The earliest of these decisions in this state is Kansas Pacific Ry. Co.
v. Miller,10 where the court stated that in case of alleged injuries by
stage coach or railroad accidents, the presumption of negligence
arises from the mere fact that the accident occurred. This view is
in accord with the common law rule as stated in the leading case of
Christie v. Griggs," where Sir James Mansfield remarked that the
plaintiff had made out his case prima facie by proving-his going on
the coach, the accident, and that he had suffered damage. The reason sometimes given for this principle is that the carrier's duty of
the highest care toward its passengers in effect makes it the insurer
of the passenger's safety. However, the court in the instant case
held the following view: "It does not follow, however, that an operator of an amusement device, such as defendant, is an insurer of
5 Prosser, Torts 201 (2d ed. 1955); Harper & James, Torts, § 19.5 (1956). Also, see Wigmore,
2509 (3d ed. 1940).
Evidence,
6 Gylling v. Hinds, 122 Colo. 345, 222 P.2d 413 (1950); Home Public Market v. Newrock, 111 Colo.
428, 142 P.2d 272 (1943); Denver Tramway Corp. v. Kuttner, 95 Colo. 312, 35 P.2d 852 (1934);
Yellow Cab Co. v. Hodgson, 91 Colo. 365, 14 P.2d 1081 (1932); Velotto v. Yampa Valley Coal Co.,
63 Colo. 489, 167 Pac. 971 (1917); Sanderson v. Frazier, 8 Colo. 79, 5 Pac. 632 (1884).
7 31 Colo. 301, 73 Pac. 39 (1903).
8 Weber v. Gamble Building Co., 345 P.2d 727 (Colo. 1959); National Co. v. Holt, 137 Colo. 208,
322 P.2d 1046 (1958); Perry Co. v. Ruybal, 133 Colo. 502, 297 P.2d 531 (1956); Grand Junction v.
Lashmett, 126 Colo. 256, 247 P.2d 909 (1952); Maloney v. Jussel, 125 Cola. 125, 241 P.2d 862 (1952);
Salliman v. Silk, 118 Colo. 220, 194 P.2d 304 (1948); Home Public Market v. Newrock, 111 Colo. 428,
142 P.2d 272 (1943); Berkens v. Denver Coca-Cola Bottling Co., 109 Colo. 140, 122 P.2d 884 (1942);
Denver Tramway Corp. v. Kuttner, 95 Colo. 312, 35 P.2d 852 (1934); Clune v. Mercereau, 89 Colo.
227, 1 P.2d 101 (1931); McMillan v. Keck, 82 Colo. 434, 260 Pac. 1079 (1927); Denver Co. v. Thompson,
65 Cola: 4, 169 Pac. 539 (1917); Velotta v. Yampa Valley Coal Co., 63 Colo. 489, 167 Poc. 971 (1917).
9 Sanderson v. Frazier, 8 Colo. 79, 5 Pac. 632 (1884); Wall v. Livesay, 6 Colo. 465 (1882); Denver,
S.P. & P. Ry. Co. v. Woodward, Administrator, 4 Colo. 1 (1877); Kansas Pacific Railway Co. v.
Miller, 2 Colo. 442 (1874).
10 2 Colo. 442 (1874).
11 2 Camp. 79, 170 Eng. Rep. 1088 (1809).
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the passenger's safety. The presumptions and inferences available
to a passenger in an12action against a carrier are not available in
such circumstances."
The dissent recognized a fourth element which is found in several decisions in this state, i.e., that evidence as to the true explanation of the accident must be more readily accessible to the defendant than to the plaintiff. 13 The reasoning usually employed in support of this proposition is aptly stated in Denver Tramway Corp. v.
Kuttner14 to the effect that the doctrine of res ipsa is necessary to
prevent a miscarriage of justice in negligence cases where the injured party is either comparatively or totally ignorant of the cause
of the accident. The court then proceeded to a conclusion which
effectively summarizes the general philosophy accorded the doctrine of res ipsa in this state: "It is a doctrine that must be kept
within comparatively narrow limits, lest a desire to promote justice
bring about the defeat of justice instead." A corollary of this fourth
element is that where the plaintiff has equal or superior means of
information as to the cause of the accident, the doctrine will not be
invoked. 15 Dean Prosser states that this fourth element is of dubious validity in a res ipsa case, but adds that the plaintiff's comparative ignorance of the facts undoubtedly has some persuasive effect
in making some courts more willing to apply the doctrine. 6
A second point covered by the majority opinion relates to the
question as to whether the fact that the plaintiff elects to stand
upon specific allegations of negligence in pleadings at trial operates
as a waiver of the benefits of res ipsa loquitur. The court held that
it was quite generally agreed that the introduction of evidence
which does not purport to furnish a complete explanation of the
occurrance does not deprive the plaintiff of res ipsa. The court
cited four Colorado cases in support of this principle. 17 However,
with deference to the learned court, a careful reading of these cases
and others dealing with this rule reveals that no such general agreement exists in this state on this point. The principal authority for
the proposition cited by the court is Scott v. Greeley Joslin Store
Co.," ' which was later adhered to in the landmark case of Weiss v.
Axler.' 9 However, contrary to this 20holding are two recent decisions,
2]
St. Luke's Hospital Ass'n v. Long and Brighton v. DeGregario.
In the St. Luke's case the court stated that the plaintiffs were unable to present evidence as to the actual cause of the death, and
that the defendant's by their broad denial would have made applicable the rule of res ipsa loquitur had no specific proof as to the
cause of the death been produced. In an extensive survey of the
12 Hook v. Lakeside Park Company, 351 P.2d at 265, (Colo. 1960).
13 Denver Consolidated Electric Co. v. Lawrence, supra note 11. Accord, Boulder Valley Co. v.
Jernberg, 118 Colo. 486, 197 P.2d 155 (1948); Denver Tramway Corp. v. Kuttner, 95 Colo. 312, 35 P.2d
852 (1934); Yellow Cab Co. v. Hodgson, 91 Cola. 365, 14 P.2d 1081 (1932); Velotta v. Yampa Volley
Coal Co., 63 Colo. 489, 167 Pac. 971 (1917).
14 95 Colo. at 315, 35 P.2d at 853 (1934).
15 Boulder Valley Co. v. Jernberg, 118 Colo. 486, 197 P.2d 155 (1948); Yellow Cab Co. v. Hodgson,
91 Colo. 365, 14 P.2d 1081 (1932). Reaffirmed in National Co. v. Holt, 137 Colo. 208, 322 P.2d 1046
(1958).
16 Prosser, Torts, § 42 (2d ed 1955).
17 Brighton v. DeGregario, 136 Colo. 1, 314 P.2d 276 (1957); Scott v. Greeley Joslin Store Co.,
125 Colo. 367, 243 P.2d 394 (1952); Zimmerman v. Franzen, 121 Colo. 574, 200 P.2d 344 (1950);
Rudolph v. Elder, 105 Colo. 105, 95 P.2d 827 (1939).
18 125 Colo. 367, 243 P.2d 394 (1952).
19 137 Colo. 544, 328 P.2d 88 (1958).
20 125 Colo. 25, 240 P.2d 917 (1952).
21 136 Colo. 1, 314 P.2d 276 (1957).
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22
various applications of the doctrine of res ipsa in the United States,
Dean Prosser stated that the plaintiff should be limited by his allegations, as the function of specific pleading is to limit proof. A secondary purpose in this respect is to avert undue hardship on the
part of the defendant in requiring him to meet inferences based on
a theory which is advanced for the first time at the trial. In this
respect, it is interesting to note that res ipsa loquitur was interposed in the instant case for the first time in the appellate court.
The court held that this did not deprive the plaintiff of the use of
the doctrine.
A tertiary incident of import to the applicability of the doctrine of res ipsa in a given case set forth in the Hook decision relates to the availability of evidence, necessary in attaching negligence, to the defendant. Following the principle laid down by the
United States Supreme Court in Johnson v. United States, 23 the
court stated that res ipsa loquitur was a "rule of necessity to be invoked only where the necessary evidence is absent and not readily
available, ' ' 24 and that where it appears that such evidence is readily
available and the plaintiff fails to present it, the doctrine cannot be
invoked to supply the deficiencies. However, it should be noted
that Justice Frankfurter, in the Johnson case, recommended a new
trial and 25
an adequate adjudication based upon a determination of
this issue.
The final aspect presented by the instant case concerns the applicability vel non of res ipsa loquitur where the uncontroverted
evidence presented by the plaintiff is such that there exists a balance of possibilities as to the cause of the accident. The recurrence
of the term "possibility" in negligence cases has long been a source
of irritation in the law. 26 However, the courts of this state have
held with practical unanimity that where the evidence tends to
show that the accident is just as reasonably attributable to causes
other than that of the negligence of the defendant, the doctrine of
res ipsa cannot be invoked. 27 This result was well expressed in
Elkton v. Sullivan,28 in which the court said: "A resort to mere
conjecture or possibilities will not take the place of direct or circumstantial evidence. No number of mere possibilities will establish a probability." The court in the instant case held that where
the happening is not such as to point to negligence as the predominant or even the equal explanation, the vagueness and ambiguousness of plaintiff's evidence operates to defeat her claim.
A review of the recent decisions concerning res ipso impresses
one with the supreme effort being made by our appellate courts to
transform into a precise and symmetrical form the "monster child"
22 Prosser, The Procedural Effect of Res Ipsa Loquitur, 20 Minn. L.Rev. 241 (1936).
23 333 U.S. 46 (1947). Dissenting opinion of Justice Frankfurter.
24 Id. at 395; Cooley, Torts, § 480 (4th ed. 1932).
25 Johnson v. United States, supra, note 23.
26 Kramer Service, Inc. v. Wilkins, 184 Miss. 483, 186 So. 625 (1939) where the court stated: "There
is one heresy in the judicial forum which appears to be Hydraheaded, and although cut off again
and again, has the characteristic of an endless renewal. That heresy is that proof that a post event
possibly happened, or that a certain result was possibly caused by a past event, is sutficient, in
probative force to take the question to the jury. Such was never the low in this state, and we are
in accord with almost all of the other common low states."
27 Coakley v. Hayes, 121 Colo. 303, 215 F.2d 901 (1950); Salliman v. Silk, 118 Colo. 220, 194 P.2d
304, (1948); Clune v. Mercereau, 89 Colo. 227, 1 P.2d 101 (1931); Denver Co. v. Thompson, 65 Colo.
4, 169 Pac. 539 (1917).
28 41 Colo. 241, 92 Pac. 679 (1903).
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propagated by the maze of contradictory and inaccurate statements
enunciated by our courts regarding the nature and meaning of the
doctrine.29 The Hook decision represents another phase of this effort to rehabilitate the rule and develop it into an efficient "aide"
to the courts in a proper case calling for the application of the rule.
In the instant case, a patron of an amusement park paid her fare
and placed herself in a contrivance under the exclusive care and
control of the agents of the defendant. The plaintiff entered the device whole and emerged with a broken back. The court held that the
circumstances were inadequate to raise the doctrine of res ipsa
loquitur and to carry the plaintiff's cause to the jury. Yet the Hook
decision stands on its merits as one of the clearest statements of the
facts necessary to raise the doctrine of res ipsa set forth to date by
an appellate court of this state. Whether or not such clear statements of law are to be utilized as instruments of justice or exist
merely as legal abstractions is a question to be resolved in future
adjudication. One is tempted to conclude that the Hook case must
be classified with those cases in which the courts have desired to
utilize the doctrine of res ipsa to promote justice, and in so doing
have only succeeded in bringing about the defeat of justice instead..
Ken Harper
29 J. Frantz made the following observation in this respect in Weiss v. Axler, 137 Colo. at 556,.
328 P.2d at 95 (1958): "Out of this welter of confusing and chaotic commentaries selected from our
decisions there is much that is compatible with the historic concept of the principle of res ipsa loquitur.
It is the departure from this concept which has misshopened the doctrine and made its applicationuncertain."

FOURTH ANNUAL ROCKY MOUNTAIN REGIONAL
TRAFFIC COURT CONFERENCE
July 10-14, 1961
at the

UNIVERSITY OF DENVER LAW CENTER
(see next page)

FOURTH ANNUAL ROCKY MOUNTAIN REGIONAL
TRAFFIC COURT CONFERENCE

July 10-14, 1961

Presented by
American Bar Association Traffic Court Program
and
Traffic Institute of Northwestern University

In cooperation with
The Law Center

-University

of Denver

Judges, Magistrates, Justices and Prosecutors in Courts
with jurisdiction over traffic cases are encouraged to attend.

For further information write

Director, Traffic Court Program
Law Center-

University of Denver

Denver 4, Colorado

