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Calendar
December 3-Meeting of Board of Governors of Colorado Bar Association at 10:00 A. M., University Club, Denver.
December 4-Legal Institute on Labor Problems, Wage-Hour Laws, and
related subjects, 9:30 A.M., Auditorium of Mountain States Telephone and Telegraph Company.
December 6-Denver Bar Association regular monthly luncheon meeting, 12:15 P.M.

The Colorado Bar Association Program for 1948-49
By WM. HEDGES ROBINSON, JR., President
The fifty-first year of the Colorado Bar Association begins with a concrete program inaugurated and approved by the Board of Governors during
the past year. To carry out this program, the association needs the assistance
of all its members, and particularly the help of the Junior Bar Section.
The program consists of the following items:
1. A thirteen-week radio program on eleven Colorado radio stations. This program, entitled "You and the Law," is being prepared
by the Rocky Mountain Radio Council under guidance of the state bar
association. It will start in January, 1949. To make the program effective it is necessary that each local association plug the program in their
local papers and community.
2. Public Relations. A carefully planned program of public relations will be carried forward during the year. The first step will be
the issuance of a pamphlet on the necessity of having a will. This
booklet will be distributed on a state-wide basis. Other pamphlets and
public relation programs are being planned and will appear during the
year.
3. The State Bar Act. A long form bill to incorporate the state
bar has been prepared by the committee. It is being mailed to every
lawyer in the state for criticism. The revised bill will be introduced in
the legislature in January.
4. Judicial Reform. While the judicial salary bill was passed by
the special session of the legislature, it was only a portion of our entire
program. Other features of the program include bills for a judicial council,
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bills for the non-partisan selection of judges, bills for elimination of
the justice of peace system, and bills for integration and simplification
of the court system. All of these bills will be introduced in the legislature
in January.
5. A Vigorous Program Against Unauthorized Practice of Law.
The committee has been reactivated and will have funds to institute a
planned campaign against unauthorized practice. Some agreements are
now before the committee, and the Supreme Court has been requested
to extend the power and authority of the committee by rule of court.
6. Executive Secretary. A full-time executive secretary has been
employed by the Denver Bar and Colorado Bar Associations. The secretary will work for both associations and will have a bar association office.
He will, in addition to his secretarial duties, assist the committees.
7. Publications.
(a) The decisions of the Colorado Supreme Court are now coming
to you weekly within five days after the decision is released. These
decisions are the full complete text of the opinion.
(b) Arrangements have now been completed whereby the Rocky
Mountain Law Review will be edited by the University of Colorado and
the University of Denver, assisted by the bar associations. The Review
will be slanted to, problems of particular, practical significance to Colorado lawyers. This review will come to you without further cost and
as a part of your dues.
(c) It is probable that a fast, complete legislative service will be
inaugurated for the coming legislative session. Details on this part of
the program are yet to be worked out.
8. Revision of Forms. Committees are now working to determine
the possibility of standardizing forms of instructions in civil and criminal
cases, of real estate transactions, and of court forms. It is hoped that
forms devised by these committees will be published in a form book.
9. Minimum Fee Schedule. A minimum fee schedule was adopted
by the state association in its October meeting. It is planned to broaden
this schedule and to bring local schedules into focus with this schedule.
10. Economic Survey. A survey of the legal profession in Colorado
was undertaken prior to the war. There are many new factors which
have entered the picture since then. It is hoped that a new survey can
be undertaken this winter to bring that survey up to date.
11. Criminal Law Revision. The criminal law, both substantive
and procedural, is in a horrible mess in this state. A complete revision
of procedural law is now being studied. In addition, bills have been
prepared for new parole and probation systems. These bills will be
introduced in the 1949 legislature.
12. Institutes. The institute program will be expanded. The Junior
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Bar Section has already done an excellent job in Denver with its institute
on real estate law.
13. Legal Service Committee. The legal aid to veterans developed
during the war by our association is being continued by this committee.
A scheme for a legal reference bureau is being prepared by the committee.
14. Title Standards. The association has now adopted fifty-six
real estate title standards. The committee is at work. on other standards.
This program is not a paper program. Every one of these fourteen subdivisions is past the planning stage and constructive work is now being
carried forward. Necessarily, I am limited in this introductory article of
discussing each portion of this plan in detail. I hope to do so in subsequent
articles.

Wages, Hours and Collective Bargaining To Be
Discussed at December Legal Institute
Robert N. Denham, General Counsel of the National Labor Relations
Board, and Reid Williams, Regional Attorney of the Wage and Hour Division, will head the panel of speakers in the first 1948 Legal Institute of
the Denver Bar Association to be held at 9:30 a.m. on December 4, 1948
in the auditorium of the Mountain States Telephone and Telegraph Co.
As announced in the October issue of DICTA, the Institute will deal with
the general subject of labor-management relations, one-half of the program
concentrating on the field of collective bargaining, and the other portion of
the morning being devoted to aspects of the wage-hour law.
In addition to Mr. Denham on the collective bargaining panel will be
Sam Sherman, Denver attorney, representing the viewpoint of mangement,
and William Berg, Jr., Professor of Labor Law at the University of Colorado,
who will present labor's objections to the existing act.
On the wage-hour panel, Mr. Williams will be assisted by Richard W.
Wright, Denver attorney, associated with the Mountain States Employers
Council, and Charles A. Graham, Denver attorney, representing the viewpoint of labor.
In the interpretation of most political commentators, the recent election
gave the Administration a mandate to amend the Taft-Hartley act, as well
as to raise the minimum wage floor, and these factors should add interest to
the Institute's program.
While facilities are not available to accommodate the general public,
members of the bar are invited to bring along frieinds and clients who may
be interested in the area of discussion.
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National Teamwork
By

JOHN EDGAR HOOVER

Director, Federal Bureau of Investigation,
United States Department of Justice

The fabric of modern society is torn today by a bitter ideological conflict
which is swirling over many areas of the world. This conflict, shorn of its
outer ramifications, is essentially a struggle for the minds of men. The traditional values of American life are under violent and malicious attack. The
Communist, hordes, employing weapons of deceit, fraud, and vilification and
reinforced by the despotic power of totalitarian states, are battling, unceasingly, to annihilate western democracy.
The supremacy of law, the regulation of men's affairs through impartial
enforcement of established codes of jurisprudence, and the protection of the
individual against the tyranny of the state, represent the salient and basic
differences between totalitarianism and democracy. The dictator state is
oblivious of legal safeguards for personal rights, of the rules of evidence, or
of trial by jury. The secret police, armed with such coercive instruments as
clandestine arrests, brutal third degree methods, and concentration camps,
impose a system of organized terror designed to suppress the citizens into
conformity with the will of the ruling elite.
The law enforcement profession in the United States has a vital role to
play in defense of the liberties and traditions of our system of constitutional
government. Its code of conduct, involving scrupulous regard for civil rights,
inculcation of respect for the law, and eternal vigilance against infiltration by
subversive elements, compels it to stand on the outer defensive ramparts of
our society. Training in the history and workings of the law, on the part of
the peace officer, is of inestimable value in the efficient discharge of his duties.
The officer realizes, more than ever, that he is the servant of the people whose
sacred duty is to protect the rights and insure the safety of the citizens from
whom his mandate to public office stems. His legal training impresses firmly
upon him the deep responsibility which he bears to his fellow men.
The FBI for many years has recognized the value of a legal education for
its Special Agent personnel. The formal educational qualifications presently
demanded of Special Agent applicants require that these men be graduates
from either an accredited law or accounting school. Legal training enables
the Special Agents to analyze quickly the maze of trivialities, gossip, and
unfounded accusations encountered during an investigation and to isolate
the essential facts which later can be successfully introduced as evidence in
a court of law.
The law enforcement agencies of America have met grave challenges
during both times of peace and times of war. The vicious hoodlum menace
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of the 1930's and the varied and complex problems arising after the outbreak
of hostilities in Europe were mastered. I am fully satisfied that as long as
the law enforcement profession merits the continued trust and confidence of
the public, it will be able to fulfill its obligations to the citizens of the United
States. We need have no fear for the ultimate victory of our democratic
system, in the present bitter, worldwide ideological war, as long as all ele,
ments of our society work together, unselfishly and devotedly. The key to
success is national teamwork.

Amendments to Colorado Rules of Procedure
At the request of the Supreme Court of Colorado, the Rules Committee
of the Supreme Court has studied the amendments to the Federal Rules of
Civil Procedure recently adopted, and as a result has recommended to the
Supreme Court of Colorado the adoption of a number of amendments to the
Colorado Rules of Procedure. A limited number of copies of the amendments thus submitted have been printed by the Supreme Court. Copies have
been sent to each District Judge in the State, and to the Secretary of each
local Bar Association.
Any lawyer interested in examining these proposed amendments, and
the report of the Committee with respect thereto, before the Supreme. Court
takes formal action thereon, should communicate with the Secretary of his
local association, or with the District Judge of his district. Each member of
the Rules Committee has a few copies which are available on loan to interested lawyers.
Committee members are:
JEAN S. BREITENSTEIN, Chairman, Symes Bldg., Denver.
PERCY S. MORRIS, Security Life Building, Denver.
THOMAS KEELY, International Trust Bldg., Denver.
V. H. JOHNSON, Cheyenne Wells.
J. G. HODGES, Equitable Bldg., Denver.
So far as we are advised no additional printing of the proposed amend
ments at this time is contemplated.

Poyen Resigns; New Secretary Appointed
Effective November 15, John S. Poyen resigned as Secretary-Treasurer
of the Denver Bar Association and Secretary of the Colorado Bar Association.
Mr. Poyen is leaving the associations and private practice to take a position with Fred M. Manning, Inc. William B. Miller, formerly with Van Cise
and Van Cise, has been appointed to take over the bar offices left vacant by
Mr. Poyen. Temporarily, the office of the secretary-treasurer. will continue
to be located at 63 5 Majestic Building.
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Recommennded Minimum Fee Schedule of
The Colorado Bar Association
The Committee on Minimum Fees of the Colorado Bar Association presented to the Colorado Springs convention in October a fee schedule which,
with some few changes, was adopted by the association.
For the benefit of those lawyers who may not have secured sufficient
copies of these recommended fees, the full schedule, as amended and adopted,
is reproduced below, together with the comments of the Committee contained
in their report to the convention.
"I. The Colorado State Bar Association Should Prescribe
Minimum Fee Standards.
The lawyer's time and advice are his stock in trade. The legal profession has suffered much through lack of fair fee standards. A fee that is not
in keeping with the services rendered is not only unfair to the lawyer who
charges it but casts reflections upon other lawyers who charge fees more in
keeping with the responsibilities assumed and the dignity of the profession.
Minimum fee standards will be of inestimable value as a guide to lawyers
new to the practice in this state, to the bench and to the profession as a whole.
-11. The Minimum Fee Standards Should Be Classified as to
Metropolitan and Non-Metropolitan Areas.
All fees should be as nearly uniform throughout the state as possible. It
is recognized that there are substantial differences in the lawyer's cost of
practicing in the larger centers of population and in the more rural areas.
Such differences should be compensated for but the differences should be as
few as possible. Therefore, it was felt that there should be only two classes
of practice recognized in the fee standards:
1. Metropolitan, which would consist ofa) City and County of Denver (including the adjacent counties,
Adams, Arapahoe and Jefferson).
b) Pueblo (including all of Pueblo County).
c) Colorado Springs (including all of El Paso County).
2. Rural, which would consist of all other portions of the State not
included within the Metropolitan areas.
-III. County and District Bar Association Shall Have Full Power to Prescribe
Exceptions to the Minimum Fee Standards Which Shall Prevail in Their
Respective Counties or Districts.
In the interest of uniformity, such deviations should be as few as possible. Nevertheless local associations, not less than county-wide in their scope,
should be free to adopt exceptions to the prescribed standards to meet the
requirements of their respective communities.
"IV. The Following Minimum Fee Standards Are Recommended As ilair to
the Public, in Keeping With the Responsibilities Assumed and Services
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2.
3.
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5.

6.
7.
8.
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Rendered by the Lawyers and Consistent With Prevailing Fee and
Wage Standards in Other Professions and Skilled Trades.
Metropolitan All Other
Areas
Areas
Adoptions-Ordinary--Adults ....................................
$100.00
$100.00
Ordinary-Minors .............................................
50.00
50.00
State H om e ..................................................
50.00
50.00
Bankruptcy .....................................................
150.00
150.00
Change of N ame .................................................
50.00
50.00
Incorporations of corporations for profit including
minutes of organization meeting and by-laws ......
150.00
150.00
Divorce-Separate Maintenance and Annulment
a) Non-contested, no custody or alimony
involved ................................................
125.00
125.00
b) Non-contested with alimony or custody
involved ................................................
150.00
150.00
c) Contested, upward from .............................
250.00
250.00
Determination of Interests ...........................................
150.00
100.00
Establishing Title on Death of Joint Tenant, including Inheritance Tax Application ..........................
35.00
35.00
Estates....6% of gross assets up to $100,000 with a minimum fee of $100.
Foreign Wills without probating estate but including
inheritance tax application and waiver ................
100.00
100.00
Foreclosure
a) Through Public Trustee .....................
Fee specified in Trust Deed
with minimum of $100.00
$250.00 plus 3% of sale price $150.00 plus
b) Through Court.---------i ecs in excess
nexcess of $8,000.00 of $3,500.00

10. Partnership, Agreements, ArticlesM inim um ...................................................
50.00
50.00
Recommended Average ........................................
100.00
100.00
11. Q uiet Title .....................................................
150.00
150.00
Plus $50.00 for each additional chain of title involved
12. Real Estate Transactions
a) Abstracts with written opinion* ..............................
30.00
20.00
b) Closing Sale transactions ........................................
10.00
10.00
c) Drawing Instruments:
1. D eeds ....................................................
5.00
5.00
2. Trust Deed or Mortgage ................. 7.50
7.50
3. Release of Trust Deed or Mortgage .................
5.00
5.00
* If a lawyer is handling a large volume of abstract examinations for an individual
client, a bank or lending institution, appropriate reductions may be made.
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4. Preliminary Contract, Receipt or Option ........
5.00
5.00
5. Contracts of Purchase and Sale ........................
15.00
15.00
13. Trials in Justice or Municipal Courts, per day or
fraction -------------------------------------------------25.00
25.00
14. Consultations and advice on simple matters not requiring research, not less than --------------------------5.00
5.00
"The above recommendations are for minimum charges. Where the matters are complicated, technical or involved or require unusual time, attention
or research, the suggested fees should be increased commensurate with the
rsponsibility, skill and time involved.
"Fees for Wills and Trusts have been omitted for the reason that comparatively simple Wills may involve large amounts, whereas complicated Wills
and Trusts may serve to transfer small estates. The fee should be commensurate with the responsibilities, time and skill required in each particular
instance. The same applies to the preparation of income tax returns. We
are advised that the American Bar Association and the American Institute
of Accountants are now in conference to define the relative field of accountants
and lawyers in income tax matters.
"In conclusion it is the belief of your Committee that the success of any
fee schedule is dependent, first, upon their acceptance and support by the
legal profession as a whole and, second, upon the very close cooperation of
your Committees on unauthorized practice of the law, grievances and minimum fee standards."
The Minimum Fee Committee was composed of Ben Wendelken of
Colorado Springs, Chairman, Herbert A. Alpert of Ft. Collins, and Jacob H.
Chisen and I. L. Quiat, both of Denver.

Lawyers in the, Public Service
MONTGOMERY, formerly practicing attorney in Colorado and
formerly regional attorney of the Wages and Hours Administration in' Denver, Kansas City and Chicago, is now territorial representative of the Department of Labor in Puerto Rico at San Juan.
KENNETH P.

B. DAY, formerly associated with Gorsuch & Kirgis, is now with
the Trust Department of the Colorado National Bank.
JAMES

R. KELLY and JOHN R. CLAYTON of Greeley announced the formation of a partnership, on November 1, with offices in the First National Bank
Building.
WILLIAM

FREDERICK P. CRANSTON

and L.

JAMES ARTHUR

have formed a partnership

under the name of Cranston and Arthur with offices at 408-410 Equitable
Building, Denver.
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Responsibilities of Successor Trustees
By

FREDERICK

0. Dicus

Member of Chicago Bar Association
(Reprinted from Chicago Bar Record)

EDITOR'S NOTE: The following is the text of a lecture delivered by Mr. Dicus at
a luncheon meeting of the Association arranged by the Committee on Trust Law.

One of the earliest things the law student learns in the study of trusts
is that a trustee is charged with a measure of conduct not required or expected
in most other legal relationships. A prospective successor trustee would do
well to pause and reflect upon the conduct to be expected of him and in so
doing he might profitably read Cardozo's famous and frequently quoted
remarks in Meinhard v. Salmon, 249 N. Y. 458, 164 N. E. 545, in which he
refers to a trustee's duty in the following language:
Many forms of conduct permissible in a workaday world for those
acting at arm's length, are forbidden to those bound by fiduciary ties. A
Trustee is held to something stricter than the morals of the market place.
Not honesty alone, but the punctilio of an honor the most sensitive is
then the standard of behavior. As to this there has developed a tradition that is unbending and inveterate. Uncompromising rigidity has
been the attitude of courts of equity when petitioned to undermine the
rule of undivided loyalty by the "disintegrating erosion" of particular
exceptions. Only thus has the level of conduct for fiduciaries been kept
at a level higher than that trodden by the crowd. It will not consciously
be lowered by any judgment of this court.
Usually we think of such statements as concerning only the trustee in
office. But they are of vital concern to the successor, for he is obligated to
take stock of his predecessor's administration by the application of those
same strict principles of conduct as well as to measure his own ability to
perform within them.
At the outset, therefore, and before he has assumed office, the successor
should review his own ability or capacity to perform. With utter frankness
and sincerity he should consider his relationship to his beneficiaries and the
trust assets and determine whether he can administer his fiduciary responsibilities with undivided loyalty. If, because of personal or business relationships or interests, he is unable to give an uncompromising loyalty to his
administration, he should refuse to accept office.
Assuming that the successor is able to square his conscience on all
"moral" issues, and that he concludes there are no practical considerations
which would prevent him from performing in a creditable manner, he must
then turn his attention to what is usually his most important and difficult
task-the checking of his predecessor's accounts. This duty is the basis of

the particular subject I wish to cover today. The subject is broad, and as
you can imagine covers the entire field of trust law. In the space available,
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I hope to be able to outline briefly a few of the questions the prospective
successor should ask himself and some of the steps he should take to protect
himself after embarking on his undertaking.
The examination of his predecessor's accounts is not a task which the
successor should take lightly for it is prompted by his duty to the beneficiaries
and the duty to himself to avoid personal liability. Self interest alone should
cause the successor to be aware of the character and extent of his responsibilities
and liabilities, for the books are filled with cases demonstrating the lack of
economy in carelessness and ignorance.
Inherited Responsibility
We start with the basic principle that the successor does not inherit the
sins of his predecessor. By mere succession to office he does not assume or
succeed to his predecessor's breaches of trust. All authorities are clear on
this point. As with most generalities, however, there are exceptions, and the
successor should not be misled for he may in effect inherit responsibility for
his predecessor's sins if he fails in his primary duty to obtain possession of
all assets which should comprise the trust estate. He must take proper and
timely action to redress any breaches of trust committed by the predecessor
and to recover any property which the predecessor has failed to deliver to
him. If the successor is negligent in so doing, he may be required to answer
to the beneficiaries for his failure to properly discharge his own duties.
It is apparent, therefore, that the- successor must concern himself with
his predecessor's administration. He must know whether he has received the
entire trust estate and whether there have been breaches of trust. And the
only way in which the successor can know is to check the accounts and find
for himself. He cannot sit by and accept his predecessor's representations
without verification.
It may be difficult to muster up enough courage and patience to undertake a thorough checking of the predecessor's accounts, particularly if they
have grown fat with age and dust, but in the long run it will pay dividends.
The accounts should and must be checked regardless of the length of time
covered, their condition or the manner in which they are presented. A
neatly typed and well organized account can be as misleading as any other,
and should not be accepted on the basis of appearance.
Releases
Wherever possible, the successor should attempt to get releases from
the beneficiaries. If all beneficiaries are sui juris and give the successor a
clean bill of health as to the assets actually delivered to him, he should be
able to rest comfortably with a less exhaustive examination of the accounts
than would otherwise be required. In obtain such releases I would want to
make certain that the beneficiaries had examined the predecessor's accounts
and were familiar with his administration of the trust in order to avoid any
subsequent contention that they were uninformed or had been misled.
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Seldom is the successor able to get releases from all beneficiaries, for
most trusts have life tenants or remaindermen who are minors or are not in
being. Even if the life tenant is the only one from whom a release could
be obtained, I think it is worthwhile to get it. In such a case the life tenant
should be asked to approve the schedule of assets tendered to the successor
as well as to certify that he or she has received all income to which he or
she is entitled.
Since the successor can seldom get releases from all beneficiaries he must
proceed without them. There is, of course, a duty on the predecessor to
account fully and properly. Even so, the successor cannot sit by and accept
the accounts submitted as correct and at the same time exercise his own duty
to exercise reasonable diligence. There is authority to the effect that the
accounts must properly call to the attention of the parties the specific matters
to which they must object if dissatisfied, and this seems proper in order to
avoid the consequences of misleading accounts and fraudulent concealment.
In one case which I came across, however, the court said that there was no
duty to disclose grounds of objection such as facts which would show imprudence in making or watching an investment or the omission of debits or
improper credits.
In my opinion, however, decisions of that kind should only be accepted
as a caution to beneficiaries and successors of the need to investigate the
predecessor's administration, and should not be taken as authority for improper accounting or concealment, human nature being what it is.
Reasonable Diligence
Under all the circumstances, and by the very nature of the task, it is
difficult to lay down definite ground rules for the checking of an account.
The successor must exercise reasonable diligence, according to most authorities, which means we are dealing with an abstract test which can only be
applied or measured in the light of known facts and circumstances. I don't
think the successor must play the role of super detective and employ FBI
methods in searching for grounds of objection, but he should use reasonable
diligence and skill and not be blind to the obvious or fail to reach all reasonable inferences from the facts reviewed. He must exercise reasonable skill,
prudence and caution and should not be guilty of supine negligence in being
ignorant of facts which ordinary intelligence would have disclosed to him,
or, if known, in not exercising his best judgment upon them. He must realize
that every breach of trust committed by his predecessor has an inherent quality
of risk about it so far as he is concerned.
Assuming that our successor is coming into office without the benefit of
a court accounting-a subject I will mention later on-he will naturally
wonder what to do and how he can satisfy himself as to the correctness of
the accounts submitted. I think I would advise him that I knew no shortcuts
to use, and that he must start in at the beginning and not give up until he
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has reached the end. I think I would also advise him to consult his attorney
and unless he was a trained trust administrator and aware of the problems
involved, the attorney should review the accounts with him.
The natural starting point, of course, is at the very beginning of the
previous administration. In the case of a trust agreement, I would want to
start with the schedule of assets turned over to the predecessor by the grantor,
or in the case of a testamentary trustee, the executor's accounts and inventory
should be taken as the starting point.
This is usually a simple and accurate place to begin, although I have
known of a case where only part of the scheduled assets was ever delivered
by the grantor to the trustee and of another case where no schedule was ever
made up at all. Such cases create uncertainty and many problems, all of which
could be avoided by greater care exercised at the time.
With something to tie to in the nature of an opening inventory of the
trust corpus, the successor should verify all cash receipts, disbursements, purchases, sales and distributions and see whether the accounts are accurate and
complete.
In checking receipts, I think the successor should verify all interest and
dividends. If the trust contained bonds and mortgages which would produce
x dollars, the income account should tally on this point.
Dividends and Disbursements
Likewise, the dividends paid on each 8tock should be verified and should
tally with the account. Because of changing dividend rates, stock dividends,
stock splits, exchanges, extraordinary cash dividends, liquidating dividends
and the like, the successor should not hesitate to refer to available financial
publications in verifying the account. Such caution on his part would avoid
his being misled by an account such as was involved in a Massachusetts case
where the trustee had failed to disclose that he had purchased certain corporate stock with cash dividends which he had not reported. Unless the
successor knows what dividends should be accounted for, he cannot hope to
uncover an item like that. Although the life tenant had approved the account
submitted by the trustee, she was not estopped from demanding a full accounting on the grounds that she had been misled. That was not a successor trustee
case, but it shows the need for care. The same type of thing can easily happen
where there has been a reorganization. I would certainly want to know
whether all cash and reorganization securities had been received and accounted for.
All disbursements should be checked against vouchers.. The reasonableness and propriety of each expenditure should be checked and determined in
the light of the provisions of the trust instrument, including distributions of
income and principal, compensation paid to the predecessor and others and
expenses of administration.
In checking disbursements, the subject of taxes shQuld be. given careful
consideration. The successor should see that all personal property, real estate
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and other property taxes have been paid and on time. If the predecessor was
negligent in the payment of taxes so that penalties were incurred, the facts
should be investigated to determine whether there should be a surcharge
against him.
From the dollars and cents standpoint, the federal taxes usually give the
successor most concern. All income tax returns should be reviewed and
possible liability for gift or estate taxes should be checked. If the predecessor
has failed to file timely claims for refund where refunds were due, the
successor should know the facts and determine to his own satisfaction whether
the predecessor was negligent. The successor's investigation concerning tax
liabilities will frequently lead him into many interesting problems of procedure and substantive tax law.
In checking the accounts, the successor should not be surprised to find
some errors if not technical breaches of trust due to inadequate bookkeeping.
In my experience, many if not most of the problems of the average individual
trustee will be due in great measure to improper records or a complete lack
of them. If he could only understand the need for keeping proper books,
files and records for his own protection, I feel sure he would willingly spend
more time on them. There is one individual trustee who particularly needs
special caution, and that is the donor who acts as sole trustee of his own
trust. He can't quite seem to remember that he is no longer the owner of the
trust corpus and free to act as he wishes.
Principal and Income
Improper encroachments on principal are frequently made by the careless trustee and must be watched for by the successor if he seeks immunity
from his remaindermen. Sometimes these encroachments are unintentional
and due to the trustee's failure to know his principal and income cash balances. I have known of several cases where encroachments were made intentionally but without authority in the instrument where the donor's widow
who was the life tenant was in dire need of assistance. It may be difficult
to think of surcharging in cases of that kind but in the absence of exoneration
by a court decree the successor should attempt to restore the capital account
from the predecessor or the life tenant.
In checking receipts and disbursements, the successor must be familiar
with the provisions of the instrument and all applicable statutes dealing with
allocation and apportionment. He must know, for instance, whether his
predecessor was granted discretionary authority and whether the discretion
was properly exercised. He must know whether all bond premium should
have been amortized and whether the predecessor properly credited stock,
extraordinary or liquidating dividends.
One item which is becoming more important in this state is the proper
treatment of oil royalties. Although we have had similar problems with other
natural resources in the past, the development of the Illinois oil- field has
presented the problem to many for the first time. When you find an estate
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or trust that has some oil interests, you frequently find those interests scattered
among fields located in more than one state, making it necessary to check
the laws of each state for possible variances. The Uniform Principal and
Income Act has done much to settle and clarify the treatment of receipts
from natural reources but such acts vary considerably. In Pennsylvania and
Illinois, for instance, proceeds received in consideration of permanent severance of natural resources are to be deemed principal unless otherwise provided. Other states provide for apportionment, and you will find statutes
like the one in effect in Oklahoma which provides that corpus shall be credited
with such percentage as is allowed for depletion for federal income tax purposes, or if no such depletion deduction is allowed then twenty per cent.
Where no statute is in effect and the instrument is silent on the subject, as
it usually is, the intention of the grantor or testator will prevail, and it is
possible under varying circumstances to have all royalties credited to income
or all to principal. That is quite a margin for error.
Investments
The successor will also want to make an exhaustive review of the investments tendered to him in order to formulate his own investment recommendations and also to determine the propriety of his predecessor's investment program. To determine whether the predecessor should be surcharged,
the history of each asset should be checked, particularly those which have
depreciated in value or which have been disposed of at a loss. Has the predecessor retained improper or depreciating assets which should have been disposed of? Were those purchased by him authorized investments at the time
of acquisition? Are any losses real losses or have they been realized only in
a switch of investments for income tax purposes?
The successor should also check to see whether all assets sold by the
predecessor were disposed of at fair prices. This may require, in the case
of unlisted securities, collateral investigation as to value and marketability.
If there is any evidence of sales being made either directly or indirectly for
the benefit of the trustee, a complete invstigation should be made. As a matter
of fact, that is true as to any indication of self-dealing on the part of the
predecessor.
Each parcel of real estate should be examined to determine its location,
surroundings, condition, value and the desirability of continued retention.
The same investigation should be made with respect to the real estate
underlying each mortgage in the trust. If the real estate was inadequate
security at the time the loan was made or has since depreciated to a point
where it is no longer adequate security, the successor must investigate the
facts to determine whether a surcharge is in order. If the predecessor should
have foreclosed but didn't, the successor should act promptly to institute foreclosure proceedings and hold the predecessor responsible for any loss due to
his neglect.

DICTA
The collectability of any notes held by the trust should be determined
and the adequacy of any collateral should be investigated.
Any claims by or against the trust estate should be investigated and
proper action planned. If the predecessor has permitted the statute of limitations to run on a claim which he should have pursued, a basis for surcharge
might exist.
Where the predecessor has administered the controlling interest in a
corporation or has formed a corporation for some legitimate purpose of the
trust, the successor should look through the corporate form and make investigation of the corporate activities. No fiduciary should be able to hide behind
a corporate shell and claim immunity for activities which would otherwise
constitute breaches of trust. For instance, purchases and sales made by the
corporation which would otherwise constitute self dealings should be reviewed.
Even though the successor may have a duty to institute suit against his
predecessor or third parties in order to properly discharge his own responsibility, the successor can at least be assured that he will not have to advance
his own funds for such purpose. If the trust estate does not have the funds
enabling his successor to take proper action and employ counsel, demand
should be made upon the beneficiaries to advance the necessary funds, and
in the event they fail to make such advancements, the successor will be
exonerated.
One other point that the successor should remember is that he is not
required to take action where such action would be fruitless. Before the
beneficiary can hold the successor liable, he must show that the successor
could have recovered had he taken proper action. Consequently before taking
any action, the successor should investigate the probability of recovery.
Court Approval
Although in this jurisdiction the successor normally does not have the
benefit of court approval of his predecessor's accounts, there may be instances
where he should refuse to accept office unless the accounts are submitted to
the court. In fact, there are many instances where the predecessor himself
should insist upon approval of his accounts by a court to settle once and for
all the question of his liability.
Regardless of the reason for the court action, the question in the successor's mind should be whether he is fully protected in relying upon the
decree for all matters reflected in the accounts approved. Generally speaking
the decree, whether it applies to an interim or a final accounting, will afford
protection as to the matters covered thereby.
If the successor trustee is a party to the accounting suit, he should make
as thorough an investigation of the accounts and raise the same objections
as he would if he were checking into his predecessor's accounts without the
benefit of court action. If the successor is not a party to the action, as is the
usual case with an interim accounting, the question in his mind is whether
he can accept the decree without some investigation.
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Recently I had occasion to engage in considerable research as to the
extent of the successor's responsibility to go behind a decree in a proceeding
in which he was not a party. In the absence of clear cut authority on the
subject, I concluded that for his own protection the successor should make
a reasonable examination of the proceedings to determine whether the decree
is valid and the extent to which it affords protection against any claims in
the future.
A void decree is of no protection to anyone. Therefore, in the exercise
of reasonable diligence and in face of his obligation to pursue claims against
his predecessor, it seems to me that the successor should examine the record
in the accounting proceedings and determine whether all formal requisites
for validity have been complied with.
He should give consideration to the court's jurisdiction over the subject
matter. In some situations, this may be a real problem. If the trust, for
instance, is a testamentary trust created by a will of a California decedent
and the trustees reside in Illinois and the beneficiaries in various other states,
the question of jurisdiction would be a serious one. Jurisdiction of the parties,
as well as jurisdiction of the subject matter, should be examined into. Has
there been proper service on all parties? Have all necessary parties been
brought into the proceedings so that they will be bound by the decree? I
think I would want to know such facts to avoid the situation which existed
in one case in which certain annuitants under the instrument were not made
parties to the accounting case in which the successor trustee was also appointed. The annuitants subsequently sued the predecessor and the successor
and the former decree, of course, did not bar the right of recovery for income
from certain assets which had been improperly scheduled by the original
trustee. Had the successor been on his toes, he would have observed that
material parties had been omitted, and that there was a variance between
the schedule of assets incorporated in the decree and that submitted by the
predecessor. The successor could well have avoided personal liability had he
been alert.
Not only would I like to check for formal requisites of validity, but I
would also like to examine the various pleadings to know the extent and
character of the issues raised, particularly if I had knowledge. of questionable transactions which did not appear on the face of the account.
Here you are concerned with the extent of the plaintiff's duty to disclose matters which should be the subject of objection. If there has been such
proper disclosure and no objection raised, those issues should be considered
settled by the decree. Since the decree, as with any decree, is subject to
vacation for fraud, I would want to know whether issues were raised about
which I had knowledge and which were not clearly apparent from the face
of the record.
-It -is questionable how far the successor trustee must go, but I don't
think it is profitable to quibble over what will constitute reasonable action.
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I would much rather see the successor do more than might be required than
to stop short and have the sufficiency of his investigation questioned by the
beneficiaries. It would be far better to settle all questionable matters at the
time the successor takes office than to play ostrich and learn at a later date
that the accounting decree is not binding in whole or in part.
No attempt has been made to deal with the special problems existing
with respect to specific relationships. For instance, the testamentary trustee
in taking over from the executor has some problems slightly different than
the successor trustee under an agreement. Fundamentally, however, all successors, regardless of relationship, will have substantially the same duties.
There are, of course, many other duties and problems facing a successor
which I have not touched upon. The successor will frequently have a question as to whether the vacancy in office legally exists or whether he will
inherit the powers granted to his predecessor. He also may have questions
of construction or interpretation of the trust instrument or be required to
pass on the validity of the trust created.

The Time to Consult With Your Trial Lawyer Is
Before Your Decision to Go Into Court
By ANDREW N. JOHNSON
General Counsel, North American Life and Casualty Co.. Minneapolis
(Reprinted from The Hennepin Lawyer)
The important service that can he rendered by the jury trial lawyer as
a pre-trial counsel in helping his client select the cases that can be litigated
with safety, as well as with some degree of success, is often not fully understood or appreciated. My remarks on this topic find their source in my many
years of courtroom experience and the impressions and conclusions that have
come out of that work. My trial experience has been varied and extensive
and much of it in the defense of railroads and insurance companies, yet I
have emerged with confidence in the jury system as the best method for the
determination of fact issues.
This discussion will be concerned primarily with the thought that most
corporations, confronted with the usual volume of lawsuits, do not make
wise use of the valuable service that a safe trial counsel can render to them
in making the important decision whether a serious controversy shall or shall
not be litigated. Life insurance companies are no exception and perhaps
suffer more from such neglect. Company personnel are -prone to feel that
the trial lawyer has no value outside! the courtroom. On the contrary his
greatest service to your company may be rendered long before the day of
the trial.
What are the qualifications of a safe trial counsel? Immediately we
think of two. First, he must be an educator. Second, he must be a salesman.
I have not overlooked the fact that he must also be a good lawyer but we
are concerned here with the added qualifications he must attain before he
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becomes a safe trial counsel. Inspiration plays only a small part in his development and ability to acquire these added talents. Perspiration and experience
become the final test.
In referring to a trial counsel I have in mind chiefly the jury trial lawyer. A large percentage of cases for trial are based on fact issues or mixed
issues of law and fact and the trial lawyer must not only be well grounded
in the law, but must have acquired through experience, a sound understanding of the determination of fact issues by a jury. The right of trial by jury
is one of the cornerstones of our Democracy. Yet, it is not fully understood
and often quite universally feared by industry. The lawyer with constant
and almost daily contact with the jury in the courtroom becomes qualified
to counsel when that constitutional right can be wisely used.
With so many insurance cases involving fact issues, you cannot ignore
the jury when you decide to litigate. Juries are usually a cross section of
the people in the community that we deal with in our everyday work. To dignify them as jurors does not imbue them with any particular intelligence or
ability to deal with fact issues. They must be talked to in the language of
the street if we are to expect them fully to appreciate the duties that the
law imposes. The lawyer may enter the courtroom fully prepared on every
issue in his case. But every good trial lawyer knows such preparation avails
him nothing without the further appreciation that thirteen people in the
courtroom, who will judge and determine his case, know nothing about that
case and depend entirely on his ability to bring enlightenment and understanding into minds that are otherwise ignorant of the issues. The trial
lawyer knows he is doomed to failure unless he can teach the members of
his jury to know and understand his side of that lawsuit even as he knows
and understands it when he enters the courtroom.

Safe Trial Lawyer Makes Luck
Some trial lawyers may pride themselves in their ability to select favorable jurors. In this lurks the element of luck of finding favorable jurors in
the pool from which he must select the twelve triers of fact. We may all
recognize the element of luck but again the safe trial lawyer usually makes
his own luck. He must develop an adroit skill in presenting his evidence
through the witnesses in a story form that becomes pleasing to listen to, as
well as instructive to the jury. The real test of the trial lawyer is not whether
he knows his case, but whether his jury knows it as well as he does when
they finally retire to render a verdict.
Often we hear the poorly prepared lawyer explain an adverse verdict
with the remark, "what can you expect from a dumb jury." In all probability the lawyer himself was not adequately prepared to educate the jury
to consider intelligently the fact issues in his case. He may not have appre
ciated his own duty in that respect. He has no right to expect an intelligent
verdict. His own incompetence may cause an otherwise intelligent jury to
emerge with a perverse verdict:
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A good trial lawyer knows that even without any neglect of his own, a
jury may go wrong and a verdict have to be corrected by the court. He also
soon learns that there is no such a thing as an impartial jury. Every juror,
and perhaps here we should include the court, views and analyzes a set of
facts in the light of his past environment and experience. The trial lawyer
must not only overcome such prejudice, but must also aid each juror intelligently to understand the problem in each case in the light of his past environment and experience. He knows that if he fails in that function, honesty
demands that he himself assume the responsibility for an adverse verdict.
He is, therefore, less prone to criticize our jury system. He views the jury
as twelve persons of average intelligence rather than scrutinizing it as twelve
persons of average ignorance. We should all profit by this and learn to
better understand and make more intelligent use of this basic constitutional
right of trial by jury.
It is by no means hopeless for a defendant corporation to try a case
to a jury. Many such cases' are won. Trial by jury should not be feared
but on the contrary its danger and its value in each particular case must be
understood. Wise use of this right should be cultivated.
On the other hand the value of salesmanship is well known to the insurance company but it is not fully appreciated that the trial lawyer must be a
good salesman to be successful. Both judges and lawyers stress the importance
of the oral argument at the conclusion of every case. In that argument the
trial lawyer must sell to the jury the theory of the case that he has just
spent days teaching them to thoroughly understand. He must convince them
that his teachings have been sound and that his conclusions must now be
accepted by them. These are simple basic principles that I am sure every
insurance company would require of its underwriter. He would first be
instructed to educate the prospect on what he has to sell and second to sell
that prospect the contract that will fill his needed protection. The insurance
lawyer must sell the issues and equities in his case to the jury. He can never
expect sympathy to weigh on his side. That is a weapon of the plaintiff.
To combat an appeal to sympathy, the defense lawyer must stimulate the
desire of the jurors for knowledge of all the evidence and then draw a
reasonable conclusion acceptable to them. His appeal must be to the intelligence and not to the ignorance of the triers of fact.
Ability as Educator Counts
We think of many other qualifications for the trial lawyer, such as
understanding jury psychology, knowledge of human nature, or skill in crossexamination. But these are only part of his ability as an educator and his
power to influence by his final argument.
I hope I have at least left with you the impression that a good trial lawyer is not just some one that is admitted to the bar; or some one with a profound knowledge of the law; or some one capable of making fine distinc-
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tions between legal principles; but rather like the specialist in certain branches
of the medical profession something has been added to his general makeup
as a lawyer. He possesses qualities that are not taught in the classroom.
Through long experience he has acquired talents that make clients seek his
skill when they are confronted with a courtroom contest.
Here we are not concerned so much with his ability in the courtroom,
but with the fact that his years of experience have added to his stature as a
pre-trial counsel. He displays a sound judgment of the kind of evidence and
issues a jury can be taught and made to understand in the courtoom,
fact
coupled
With a knowledge of whether the conclusions to be drawn from that
evidence, can be sold to a jury and result in a favorable verdict. When he
has demonstrated his ability to influence juries to bring in verdicts in favor
of his client, his greatest value to that client may be in the selection of the
cases that should be litigated.
I fear that many insurance companies have overlooked the value of their
trial lawyer as a pre-trial counsel. The decision to litigate a controversy is
too often made by a layman or a group of laymen, perhaps with the aid and
advice of a counsel without any courtroom experience. These cases are then
referred to a trial lawyer with the usual suggestion that he should have no
difficulty winning them, although he has never been consulted about the file.
It is no wonder that when a file like that comes to the trial lawyer's desk
he reads it with a feverish hope of finding some human interest facts that
will grasp the attention of the man on the street and at the same time present
equities that will appeal to his sense of fairness and justice.
Litigation is important to the life insurance company, whether the company is large or small. It is difficult to evaluate this importance and often
it.
is overlooked or ignored entirely. I suggest a few elements to be considered.
Litigation is expensive when the case is won. It is doubly expensive
when the case is lost. It often becomes irritating and absorbs valuable time
of personnel from other duties. It may do irreparable damage to public relations. Finally an adverse decision may create a precedent and do serious
injury to the entire insurance industry.
The decision to litigate a controversy should not be treated lightly.
Certainly the decision should never rest on the whim, caprice or even the
justifiable anger of the person in charge of the case involved. If that responsibility rests with a single person, or with a group of persons in your
company, it should not be exercised in relation to an important case without
first seeking the counsel and advice of a competent trial lawyer who has
had the opportunity of reviewing the facts and issues in the file. Before any
decision to litigate becomes final, the experience of years in the courtroom
should first be brought to bear on the facts and issues involved and an opinion
based on such experiences should be calmly and carefully considered before
you say, "Litigate This Case!"
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Seek Advice of Trial Counsel
The suggestion may be made that corporations, such as insurance companies, most often are defendants in an action. It is not uncommon to hear
the expression, "We have been sued. There is nothing we can do about it
except defend ourselves in court." There may be cases that fall in that
classification and the defendant company is helpless. Such a case rightfully
should be referred to the trial lawyer at once.
I am thinking of the cases, however, where the company has denied
liability and practically invites a lawsuit. Did that file contain the opinion
of a trial counsel or was liability denied without the benefit of such advice?
Also there are cases where effort has been made to settle. The negotiations
may have broken down. Many reasons may bring that about but a common
one is difference of opinion between the claimant and the company representative on the amount to be paid in settlement. Technically your representative may be right but the case may be difficult and expensive to try and even
have the danger of establishing bad precedent. The negotiations should not be
broken without the advice of a trial counsel. Perhaps the final effort to compromise should be made in his office and his advice then followed whether
to settle or litigate.
This is no reflection on the lawyer in your company without trial experience. He fills a very important place. His knowledge of legal principles
and precedents may be boundless. Industry must steer its course between
the buoys of legal precedent. The insurance industry needs no reminder on
how it was guided by the precedent of Paul vs. Virginia 8 Wall. 168 (decided
in 1869) for seventy-five years when suddenly the case of U. S. vs. S. E.
Underwriters Association et al 322 US 533-64 S. CT. 1162 (decided in 1944)
was decided by the U. S. Supreme Court holding that insurance is interstate
commerce.
The value of Stare Decisis was well expressed by Mr. Justice Roberts in
his dissenting opinion in the case of Mahnich v. Southern Steamship Co., 321
U. S. 96, 64 S. CT. 455 (decided in 1944) as follows:
"The evil resulting from overruling earlier considered decisions
must be evident. In the present case, the court below naturally felt
bound to follow and apply the law as clearly announced by this court.
If litigants and lower federal courts are not to do so, the law becomes
not a chart to govern conduct, but a game of chance; instead of settling
rights and liabilities it unsettles them."
It is the function of the law department of any corporation to steer a
safe course of business conduct by the light of legal precedent. There are
times, however, when a stubborn adherence to a rule of law become disastrous.
It may be like the motorist who insisted on his right of way at the intersection. Of course he was dead right but he was just as dead as if he had
been dead wrong.
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Law Suit Must Have Sales Appeal
Law is an inexact science. It has its source in human conduct. Its rules
are formulated by human concept. It is interpreted and administered through
human understanding. It often has to be viewed and applied in conjunction
with facts that are the outgrowth of human conduct. A large number of
life insurance cases involve fact issues and consequently are in this realm
of the indefinite. It would appear only reasonable that the lawyer who has
spent years in the courtroom observing this human conduct of both judge and
juror, in making final disposition of litigation, should be able to give valuable
pre-trial counsel in distinguishing the cases that can be successfully sold in
the courtroom from the cases that should be compromised and closed.
The sales appeal of a lawsuit must meet the same test as an insurance
policy. A cross section of the public becomes the final judge. Sometimes
when an insurance company is about to launch 'a new form of insurance
protection, it seeks the advice of its expert field underwriters. These men
may counsel against the proposed policy contract on the ground that the
public will not buy it. If the public will not accept a policy of insurance,
it matters little what protection it affords. Likewise if that part of the public
we call a jury will not accept your theory of a lawsuit, it makes little difference how many technical legal rights it may contain. No one can be an
accurate judge in this most indefinite field of speculation. I only submit that
years of contact and experience with the operation of our right of trial by
jury inoculates the trial lawyer with a peculiar sense of judgment of the kind
of evidence a jury will reject or accept in support of a verdict. The. value
of that experience and judgment should not be overlooked but wisely used
before any important controversy is permitted to reach the courtroom. When
a case is once in court the die is cast and it is difficult to back up again to
the stage of negotiation.
The expense of procuring a trial lawyer's advice and opinion on so many
cases that may never reach his desk for trial may come to mind. The importance of the case must be carefully considered before his opinion is sought.
Wise use of his time must be made. The expense of litigation, however, may
well warrant some expense to avoid it. It is also vexatious and may absorb the time of personnel in your company to the extent that efficiency and
production is materially reduced or may even temporarily break down.
Here I am reminded of the manufacturing plant working at top production but dependent on the efficient operation of one large piece of complicated machinery. Came the day when that machine broke down and all
production ceased. All the engineering skill in the plant was unable to make
it function. The chief executive frantically asked members of his staff if they
knew anyone who understood the complicated workings of this machine.
It was suggested that in the next town, about ten miles away, lived an old
gentleman, an expert mechanic, who had helped install the machine. Hurriedly he was contacted and rushed to the scene. He made an inspection and
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asked for a hammer. He tapped a few times with the hammer and then asked
the chief engineer to start the machine. The plant was immediately back in
production. Soon the company received a statement from the old gentleman
for services rendered in the sum of $150.00. The same chief executive became very indignant at the amount charged for only a few minutes work.
He demanded an itemized statement. It was sent very promptly and it read
as follows:
To tapping with the hammer .........................................
$ 2.00
148.00
To knowing where to tap with the hammer ------------Total ..................................... $150.00
Knowledge, experience and good judgment are all intangibles of little
or no value when they lie dormant. When in use their value can be measured
only by the results produced. When we are in search of knowledge it is
often the knowledge possessed by some one else. It requires wisdom and
sound judgment to wisely use and benefit from the knowledge and experience
of other people. I merely suggest that the trial lawyer by the very force
of circumstances of his work in the courtroom, has acquired an added experience that assumes a real value outside the courtroom. -Its wise use by
your company is worthy of exploration.
Public Relations Enters Picture
Litigation assumes greater importance to the life insurance business than
it does to any other line of business. Insurance renders a public service and
insurance companies are "public relations" conscious. They strive for benign
understanding and friendly acceptance and approval by the public of whatever they do. How a controversy between the company and a member of the
public is handled during the stages of negotiations is 'very important. But
when it reaches the courtroom it is under the critical eye of persons who will
judge the evidence of your actions. It will be discussed by many persons and
often subjected to the spotlight of publicity. It may even be immortalized
in the opinion of the high court. It then becomes very important for equity
to weigh strongly on the side of the company. Public relations may profit if
the case is won. The injury it sustains in the event of loss cannot be measured.
It will probably have some relationship to the manner in which the case was
conducted and the extent to which the trial lawyer created an understanding
of the issues and sold to the jury such equities as existed in the case.
It is not my purpose to discuss public relations at length; just to point
out what litigation may do to it. A lawsuit is usually action from start to
finish and is viewed by the public as a portrait of your company policy on
the issues involved. You cannot advertise yourself into good public relations.
It does not consist of publicity, good or bad, or just something you can tell
the public. It is to a very large extent what you do to the public. If they
like what you do, you can talk profitably about it. If they don't like what
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you do, anything you say is not likely to change the picture. When you
litigate you are usually in controversy with a member of society and your
ability to show the community that your position is right is vitally important.
It is unreasonable to expect that all lawsuits should be won, but it is fair to
expect that every case selected for litigation must present equities that will
appeal to a jury's sense of justice. It is then possible to lose the battle and still
retain public approval. When so much depends on what you do to the public
in the courtroom, extreme caution in the selection of cases to be there presented cannot be ignored.
The success of business does not depend to any great extent on any system or program that may be in operation. Business growth and expansion
relies upon the intelligence, vigor, vision, and integrity of its management.
Wise selection and use of men possessed of certain knowledge and experience
weighs heavily on the side of success of any industry. Life insurance, so
dependent on public interest, public service, public acceptance and approval,
should be foremost to search for and explore the latent talents of men whose
knowledge can be wisely used. It is such a thought that prompted this effort
to point out that experience in the courtroom carries with it the ability to
counsel when to avoid the dangers of trial and when to seek the advantage
of that right.

Book Review
PEOPLE'S COURT, by Edward C. Fisher, Judge of the Municipal Court,
Lincoln, Nebraska, published by the Northwestern University Traffic
Institute, Evanston, Illinois, 1947. Price $3. 164 pp.
Ever since the publication of George Warren's Traffic Courts, there has
been an acute need for a volume written by a traffic court judge which would
be of assistance to other judges of courts with jurisdiction over violations of
the motor vehicle laws.
Warren's book, fortified by an intensive nationwide survey, was the
first definitive work on the subject. It was written from an objective viewpoint, which served to point out the general ineffectiveness of the courts in
this field. Judges and prosecutors welcomed this important work which marked
the beginning of activity under the national program for improving traffic
courts, undertaken jointly by the American Bar Association and the National
Safety Council.
Approximately 300 traffic court conferences have been held throughout
the country, and these served to demonstrate that judges everywhere were
vitally interested in exchanging information on their experiences in the court
room, the handling of different types of violators of traffic laws, the proper
relationship between the traffic court judges and other public officials, and
methods used in arriving at proper fines and penalties. One of the earliest
supporters of this type of conference was the author of the volume under
review.
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During the course of the author's judicial career he had occasion to
make many addresses on traffic law enforcement, traffic safety and the proper
administration of justice. These accumulated and became the raw material
for People's Court. Some four years ago I had the opportunity of examining
this material and became impressed with the thoroughness with which the
author had tackled the various subjects. I readily agreed with the author
that he should make every effort to publish this material and make it available to other judges. It is fortunate indeed that he has been successful in
securing publication of this material, which he has condensed into eleven
chapters. The chapters headings are: I. The Traffic Court, II. The Judge
and the Court, III. Fines and Penalties, IV. Violator Types and Their Stories,
V. The Prosecutor and the Court, VI. The Police Officer, VII. The Reporter
and the Court, VIII. The Lawyer and the Court, IX. The Citizen in Court,
X. The Drunken Driver and XI. Safety Organizations and the Court.
Every judge, especially traffic court judges, should read this book to
obtain a keen insight into the workings of a judicial mind operating in the
same particular sphere of judicial administration. They will find much which
will be of interest to them. The chapter on Violator Types and Their Stories
is especially well done and every judge undoubtedly has his own way of
classifying violator types.
Fisher's categories include Fixers, Excusers, Good Sports, Personalities,
which are further classified as "Perfect Citizen," "Taxpayer and Citizen,"
"Rabbit's Foot," "Vindictiveness," "Surly," "Impecunious," "Military Hero,"
"Pedantic" and "Night Owl."
The chapter on Fines and Penalties contains excellent material which
every judge will find challenging and provocative. The other chapters of the
book are susceptible of a double-edged interpretation. In the first instance
the judge's viewpoint is quietly stressed and diplomatically phrased. Then
one becomes suddenly conscious of the fact that excellent advice is being given
to the prosecutor, the police officer, the reporter, the lawyer, the citizen, the
drunken driver and safety council officials.
The author amply demonstrates the necessity for every judge knowing
something about the specialized knowledge of traffic laws, traffic safety education, traffic engineering and traffic law enforcement. He also recognizes
the importance of the court in the judicial structure and its relationship to
government. He realizes how necessary it is to maintain a fine balance between adherence to sound principles of judicial administration and the
expediency required in the handling of the great mass of traffic cases flowing
through this court. His views will undoubtedly receive acceptance by the
majority of the judges who have an opportunity to read this book. To the
new judge this book will serve as advance warning of the pitfalls which he
may encounter in his judicial work.
Whereas Warren in his book told what was wrong with the traffic courts,
Judge Fisher attempts to impart some of the know-how of trying traffic cases.
JAMES P. ECONOMOS.
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