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Dicta 193

Use of Summary Judgments and the
Discovery Procedure
By Max MELVILLE

Of the Denver Bar. An address delivered before the
Annual Conference of the Tenth Judicial Circuit
at Denver, June 14, 1947.

A short ten years ago it was the God-given right of every lawyer to
come into court armed with concealed facts to subdue his opponent. Today,
the opponent who allows such a thing to be done to him should have his
head examined.

It was supposed to be the inalienable privilege of insurance and public
carrier investigators to secrete from inspection the witness statements they
had garnered by arriving on the scene of the catastrophe so qu1ckly as almost
to be a part of the res gestae. That is a thing of the past.

Less than a decade ago it was considered the constitutional right of every
debtor served with a complaint demanding payment of an account, accom-
panied by an exhibit itemizing such account, to wait until the very last minute
on the last day and then file a motion to force plaintiff to specify as to each
item the time of day at which it was allegedly delivered.

Hand in hand with this was a motion to strike the allegation that defend-
ant owed plaintiff on the ground that it stated a conclusion of the pleader
and not an ultimate fact.

After plaintiff had furnished the bill of particulars showing the time of
day, and after the court had struck out the conclusion, a demurrer for failure
to state a cause of action made the plaintiff wish he had never been born.

Then when the happy day arrived that double-talk in the fifth amended
complaint convinced the court that a cause of action was stated, defendant
filed a general denial, completely ignoring the itemized exhibit. By this time
the jury term had expired and plaintiff was stymied until at a subsequent
term a jury would decide what no one connected with the case had ever
doubted, namely, that defendant owed plaintiff.

But the Supreme Court fell victim to seduction and on a bleak day in
1938 emitted two instruments of torture which were to rob all defendants
and all lawyers of the age-old rights I have described. These instruments
were the discovery procedure and the summary judgment.

The discovery procedure, when intelligently employed, makes it certain
that all litigants will come into court clad only in genuine issues of material
fact. If a defendant cannot muster a genuine issue of fact, but appears in
court naked, he is fair prey for the summary judgment, and the time of
courts, jurors and litigants is saved. Such was the idea of the Supreme Court
in establishing the Rules of Civil Procedure, and slowly but surely the idea
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has attained fruition, especially since the amendments to the rules, which
become effective this fall, have made the court’s views strikingly clear.

I do not mean to say that recognition of the true spirit of the rules
was instantaneous with the courts. Some of them have palpably thought it
would be reversible error to deny a motion for a bill of particulars even
though, as has happened to me, they must force defendant to give access to
his books so that plaintiff can extract the necessary information from them
and, to comply with the court’s order, turn around and give it back to the
defendant. It was an upside-down-and-backward procedure smacking of Alice
in Wonderland.

It seems only yesterday I was compelled to furnish a bill of particulars
(the information from which could be obtained only from defendant’s own
records) which resulted in a 10-part description of each of 42,000 claimed
overcharges, the precise nature of which had been specified in the complaint.
When that 1,400-page bill of particulars became, as rule 12 jocularly insisted
it must, an integral and necessarily answerable part of the complaint, it
. certainly was rape by force of the chaste provision of rule 8 that the com-
plaint shall be a “short and plain statement of the claim showing that the
pleader is entitled to relief,” besides flaunting Judge Bratton’s ukase in Porter
v. Karavas, 157 F. (2d) 984, that the purpose of rule 8, “is to eliminate
prolixity in pleading and to achieve brevity, simplicity and clarity.”

Defendant having spawned this 420,000-headed Hydra, but finding itself
faced with the necessity of arguing with each separate head, grew haughty
and disinherited its handiwork by filing a bitter general denial to the com-
posite monster. The matter ended in a summary judgment.

Fortunately, the amended rule will eliminate the troublesome term “bill
of particulars,” and, as was always intended to be the case, will confine the
scope of motions to make definite and certain to pleadings which are so vague
and uncertain that an adversary cannot with any safety file a responsive
pleading. The sole purpose in granting such motions should be to insure the
casting of a pleading so that the adversary may be fairly apprised of the
issues he must meet, and so that a basis will be provided for a binding, com-
prehensive judgment settling the controversy and claimable as res judicata.
No longer must such motions serve, as some courts have permitted them to
serve, as cumbersome and irksome substitutes for discovery of evidence and
as instruments of delay.

There is nothing novel in the summary judgment procedure. It has
been the law of England for more than half a century. Thirty years ago I
had a professor who foresaw and predicted the coming of what we have today.
He had visited England and had made a study of the English procedure.

“Believe it or not,” he used to say, “over there when a suit is brought on
an account, the creditor simply indorses on the summons the amount claimed.
Defendant is then in for the fight of his life. He has no vested right to answer.
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He must first convince the court by a sworn statement that he probably has
a meritorious defense—much like our practice in attempting to set aside a
default judgment. Unless he can so convince the court, judgment is sum-
marily rendered against him.”

That practice, somewhat modified but with an added right in the court
summarily to dispose of questions of law at the same time, is our present
summary judgment procedure.

My professor who predicted all this was the one who set in motion the
forces which have resulted in the rules. It was he who, as early as 1922,
suggested that the Supreme Court write rules uniting the common law and
equity principles of procedure so as to secure one form of civil action. He
had been a federal circuit judge, and was sometime president, and presently
to be chief justice, of the United States. He was William Howard Taft.

Ten years ago the most vitriolic accusation that could be made against
an adversary seeking pre-trial information was that he was conducting a
“fishing expedition.” It was a far worse taunt than the ancestral doubt. It
evoked black looks from the bench and hints of commitment of the scalawag
fisherman for contempt. In the American Tobacco Company case (264 U. S.
298) the Supreme Court uncompromisingly denounced “fishing expeditions”
as “contrary to first principles of justice.”

Even in 1940, after the rules were in effect, a Pennsylvania federal
judge fulminated:

“To permit a party by deposition to examine an expert of the
opposite party before trial, to whom the latter has obligated himself to
pay a considerable sum of money, would be equivalent to taking an-
other’s property without making any compensation.” Lewis v. United
Air Lines Corp., 32 F. Supp. 21, 23.

Today there can be no doubt of a party’s right to do just that thing.
No privilege attaches to the investigations and opinions of the other side’s
experts. ' -

It is interesting to note the reversal of form as to fishing expeditions. In
Hickman v. Taylor, 67 S. Ct. 385, 392, the Supreme Court this year said:

“No longer can the time-honored cry of ‘fishing expedition’ serve
to preclude a party from inquiring into the facts underlying his op-
ponent’s case. Mutual knowledge of all the relevant facts gathered by
both parties is essential to proper litigation. To that end, either party
may compel the other to disgorge whatever facts he has in his possession.”

The Supreme Court recently rejected an amendment proposed by its
advisory committee on the rules (the only proposed amendment, I think,
rejected by the court) which practically throttled the disclosure of writings
obtained or prepared by the adverse party, his attorney, surety, indemnitor,
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or agent in anticipation of litigation or in preparation for trial, and absolutely
garroted the right to disclosure of the opinions of an expert, as well as the
mental impressions, conclusions, legal theories or opinions of an attorney.

That rejection obviously was because of the conviction of the court, as
evidenced by the Hickman case, that a litigant has no right to withhold from
his opponent any ‘‘information” whatever that he may possess relevant to
the case at hand, whether acquired by his own efforts or those of others, in-
cluding his agents and insurers.

The search for truth, not jockeying for position at the rail, now controls.

Summary Judgments

Summary judgments are governed by rule 56. A party who asserts, or
against whom is asserted, a claim for relief, may move for summary judgment.
As the rule now is, the plaintiff may not make such a motion until after the
answer has been filed, but under the amended rule he will be able to do so
20 days after commencement of the action, or at any time after service of
a like motion by defendant.

The gravamen of the rule, as it will be, is:

“The judgment sought shall be rendered forthwith if the pleadings,
depositions, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. A summary
judgment, interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the amount of
damages.”

The wording of the old rule as to an issue of damages was changed so
as to remove a doubt cast by the Supreme Court in Sartor v. Arkansas Co.,
321 U. S. 620, from which some drew an inference that there could be no
summary judgment where the amount of damages was in issue. The amend-
ment makes it clear that the issues as to amount of damages need not inter-
fere with the operation of the rule as to the remainder of the case.

It has been said that the benefits of a summary judgment are: (1) it
discourages the defense which is interposed only for delay; (2) it gives pldin-
tiff a speedy judgment in the average commercial case, and (3) it encourages
creditors to resort to courts, knowing they will get rapid satisfaction.

But there is another important factor: it permits a speedy determination
of issues of law, bona fide or otherwise, as well as of sham defenses. In other
words, when adroit use of the discovery procedure demonstrates that no
genuine issues of material fact actually exist, but questions of law remain
which under former procedure would have to await determination of the



Dicta 197

supposed, but actually non-existent, issues of fact, those issues of law may
be disposed of summarily and the entire case buttoned up without further ado.

It was this last factor which we found so helpful in OPA (if I may be
forgiven for dragging that rowdy corpse into this discussion). We found
that approximately 70 per cent of our damage cases could be won in that way.

It became our practice in damage cases based on overceiling sales to
attach to the complaint an exhibit which was an abstract and summation of
figures taken by our accountants from defendant’s own records, and showing
the violative sales and the amount of overcharges.

This exhibit was incorporated by reference into our allegation as to
overceiling sales. In short, our complete case, made from defendant’s own
records, was laid on the table by our complaint.

True, the defendant could set up that his records were incorrect, but he
was put eye to eye with the damaging admissions those records contained.

The answer—when at long last it arrived—almost invariably set up as
a first defense a general denial, completely ignoring the itemized exhibit and
not bothering to deny specifically the authenticity or accuracy of the figures
therein. )

Then, invariably, came a series of separate affirmative defenses: (1) the
Emergency Price Control Act was unconstitutional; (2) the price regulation
was unconstitutional; (3) the regulation violated the act because it made
changes in business practices of defendant, a thing which the act specifically
forbid; (4) the administrator was estopped because one of his employees
had verbally informed defendant that his prices or acts were legal; (5) the
defendant had acted in utmost good faith in reliance on such oral advice,
and (6) defendant was unable to make a profit if forced to sell at the legal
prices and, therefore, his property was being taken without due process of law.

Now, all these separate defenses would present only issues of law. It
was such a situation which led to the case of Schreffler v. Bowles, 10 Cir.,
153 F. (2d) 1, the opinion in which was written by Judge Huxman. The
case is considered as a leading one on the question of summary judgments.

I wish I could claim personal credit for winning that case, but I cannot.
It must go to Mr. Henry Lutz, one of the bright, shining stars on our legal
staff.

The complaint was one for damages for overceiling sales of steel prod-
ucts, and a summary of the illegal transactions, prepared by our accountants,
was attached as an exhibit to the complaint.

The first defense in the answer was a general denial, and seven other
defenses presented issues of law. A motion for summary judgment was filed.
Attached were the affidavits of two accountants that they had prepared the
exhibit from defendant’s own records, and that the exhibit correctly reflected
what those records showed. Judge Symes granted the motion for summary
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judgment for the amount of overcharges shown in the exhibit and claimed
as damages in the complaint.

In the opinion affirming this judgment, Judge Huxman pointed out that
the correctness and authenticity of the figures shown in the exhibit “‘were
not specifically denied or disputed by defendants’ answer.” No affidavits,
he said, were filed “‘challenging the verified statements of the two accountants
who prepared the schedules. In the condition of the record, a mere general
denial .in the answer of the allegations of the complaint was insufficient to
place in issue the correctness of the schedules in exhibit A and the court was
correct in entering summary judgment unless one of the affirmative defenses
tenderd a substantial issue which would preclude the entry of such a judg-
ment.” The opinion then proceeds to dispose of the remaining seven defenses
as being insufficient in law.

It will be observed that while the itemized exhibit and the affidavits of
the accountants were not conclusive proof of the claimed overcharges, yet
they constituted such proof of damaging admissions contained in defendants’
own records as to make mandatory, on motion for summary judgment, a
denial of their accuracy.

But it does not follow from the Schreffler case that a seaworthy sum-
mary judgment may be obtained in every case where the trial court is con-
vinced that no genuine issue of material facts remains to be tried. This is
exemplified by another decision of the Circuit Court of Appeals for the 10th
Circuit in Avrick v. Rockmont Envelope Co., 155 F. (2d) 568, the opinion
in which was written by Judge Murrah.

Yesterday, you heard Judge Murrah grant a general amnesty for all
critical remarks that might be made here about judges and courts. Being
essentially cautious, however, I obtained from him a specific immunity for
the foolhardy remarks I am about to make. The judge qualified his grant,
however, as do radio stations broadcasting controversial talks, by saying that
my remarks must not be construed as necessarily reflecting his own views.
You will see that they do not.

To me, the Awrick decision is curiously interesting, for I defy anyone
to read the first 16 paragraphs of the 18-paragraph opinion and conclude
otherwise than that the sumary judgment is to be affirmed. The denouement
in the final paragraphs is breathtaking.

1. I think it cannot be reconciled with the broad view taken in
the Schreffler case, in which Judge Murrah concurred, that it is incum-
bent upon an adversary to come forth with his justifying material against
vital material statements made in the papers comprising the summary
judgment motion.

2. I think it is out of line with the Supreme Court case of Griffin
v. Griffin, 327 U. §. 220, where it was impliedly held that one charg-
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ing fraud against the moving party must do more than simply make the
flat charge—must fortify his allegation by tangible supporting statements.
In the Grifin case, the party did attempt to do this, but the court, on
examination, found as to the supporting assertions, “that the only sup-
port for them, so far as appears, is petitioner’s unsupported suspicions.”

3. It follows a highly controversial, rough-and-tumble decision of
Judge Frank in the Second Circuit which even he, in a subsequent case,
could not follow unaided to the conclusion reached in the Avrick case.
This subsequent case held, as does the Avrick case, that one charging
fraudulent intent or conduct need not, in resisting summary judgment,
present the facts constituting the basis of his charge; that he is entitled
to lie back and gamble on what happens at the trial. But to accomplish
that result, Judge Frank had to set aside a fact-finding of the trial
court—a thing which the Avrick decision hints at, but does not quite do.

I do not wish to be understood as saying for a moment that a genuine
issue of substantial fact may be decided on affidavits in a summary judgment
proceeding. My point is that a party should not be permitted with impunity
to charge fraud in glittering and sweeping generalities—particularly, on in-
formation and belief—and then not be required to come forth with something
tangible enough to give rise to a reasonable assumption that a genuine issue
of material fact is present in the case. Rule 9(b) itself provides that, “In all
averments of fraud or mistake, the circumstances constituting fraud or mis-
take shall be stated with particularity.”

The second Tenth Circuit case to which I have referred, Avrick v. Rock-
mont Envelope Company, was a trade-mark infringement.suit in which only
an injunction was sought, and in which, therefore, the court was the trier
of the facts. The complaint alleged, on information and belief, that defend-
ant’s claimed imitation of plaintiff’s product was deliberately and intentionally
designed to create confusion and mistake in the public mind and to deceive
purchasers—in short, that defendant had acted with fraudulent intent. De-
fendant’s motion for summary judgment was granted by Judge Symes.

Judge Murrah, in reversing the judgment, held that:

1. Although from the deposition and affidavits on file there was no com-

petent evidence that an-ordinary, duly careful purchaser would have
been deceived, and

2. That although the trial court compared specimens of the two prod-
ucts, looking at them, as Judge Murrah said, “through the eyes and
with the mind of an ordinary purchaser exercising due care and
caution,” and concluded, as a fact, that the ordinary purchaser would
not be deccived, nevertheless,
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3. The case must be tried.

The reason assigned was that since the complaint alleged intent to in-
fringe, and since such an intent is sufficient in law to justify an inference of
confusing similarity, the court should have considered the matter.

To me, it would seem that the question of intent had no place in the
case unless the judge was in doubt as to the likelihood of deception. If he
was, then a finding of intent might well tip the scales. But if there were no
confusing similarity in fact, intent would not enter into the question.

Evidently, however, the trier of facts, Judge Symes, had no such doubt,
and since he was the exclusive judge of the effect on the mind of the ordinary -
careful purchaser, his certainty that deception did not exist would-seem to
end the matter.

The case cited by Judge Murrah supporting his statement that the courts
must use their summary judgment power cautiously is Doehler Metal Co. v.
United States, 2 Cir., 149 F. (2d) 130, the opinion in which was written
by Judge Frank and which is the highly controversial case I referred to a
moment ago. I shall discuss it more fully in a moment, for it was the open-
ing gun in the conflict between two diametrically opposite philosophies as to
summary judgments in the Second Circuit.

It was followed by Judge Frank in the opinion he wrote in a subsequent
case, Amstein v. Porter, 154 F. (2d) 464, but there he recognizes the
validity of the point I am attempting to make here. It was a musical copy-
right infringement case in which the trial court, finding there was insufficient
similarity between the copyrighted music and the allegedly infringing music
to warrant a judgment of infringement, granted a summary judgment, although
plaintiff had charged in his complaint that defendant had had access to his
copyrighted work.

Access in that type of case, like intent in the Awvrick case, would justify
an inference of similarity. The plaintiff, in opposing the motion for summary
judgment, offered nothing but conjecture in support of his claim of access,
just as in the Awvrick case plaintiff offered nothing in support of his claim
of illegal intent.

In Griffin v. Griffin, 327 U. S. 220, which I have previously referred to,
the Supreme Court clearly implied that it was the duty of one claiming fraud
to support such claim in resisting a motion for summary judgment, and held
that bolstering by suspicions was not enough to meet that duty.

Returning now to the Arnstein case, Judge Frank specifically recognized
that where there was insufficient evidence of similarity to warrant a finding
of infringement, the question of “access” was immaterial. He avoided the
impact of that rule, however, by listening to a playing of the two composi-
tions and overruling the finding of the trial court on the issue of similarity.

He then reversed the judgment on the ground that the compositions in
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fact being similar, the plaintiff was entitled to a hearing on the matter of
access.

Accordingly, we have a situation where an appellate court substitutes
its own judgment for that of the trial court on what should be the com-
pletely dispositive issue of fact, properly determined on the hearing of a
motion for summary judgment, when, had the trial court proceeded to hear
all the evidence and then make the same fact-ruling as to similarity, such
ruling probably would have been binding on the appellate court.

Frankly, I think that is just what occurred in the Avrick case. While
Judge Murrah says, “While from a comparison of the two specimens side
by side we think there is little likelihood that the ordinary purchaser while
exercising due care and caution would be misled and deceived,” nevertheless,
what impliedly was said to the trial court was, “We are inclined to think
you might be mistaken in finding that there was no likelihood of deception.
You should start all over again, this time with an incipient doubt in your
mind. Then to settle this doubt, you must mix in thoroughly the ingredient
of intent. By that process you may well arrive at a different result.”

I appreciate, of course, that it has frequently been ruled that an appel-
late court, especially on the equity side, can overrule the decision of the trial
court on issues of fact where, for example, such issues are presented by
documents, and the like. I am entirely willing to concede that within that
rule come listening to the playing of music for comparison purposes, or
visually comparing specimens in a trade-mark infringement case.

But if that rule is brought into play, then, I submit, the appellate court
should make a fact-finding that sufficient similarity exists to make mandatory
a consideration of access or intent, as the case may be.

The Doehler case, approvingly cited by Judge Murrah, is intriguing be-
cause it presents a conflict of opinion, not, mind you, between or among
circuits, but an intra-circuit conflict, so to speak. Judge Frank wrote the
opinion for a bench consisting of himself and Judges Learned Hand and
Chase. In reversing a summary judgment, he says that a case decided three
months earlier in the same court, but by a bench in which he had but a dis-
senting voice, “‘will be respected as a precedent,” “but the judges sitting in
the instant case think that that ruling, because of the peculiar atypical facts”
of the case “should not be generously applied.”

The case referred to was Madeirense v. Stullman-Emerick Co., 147 F (2d)
399. It had received the blessing, if a denial of certiorari can be considered a
blessing, of the Supreme Court. As far as I can judge, the only “atypical”
fact present in the case was that the majority opinion did not square with
Judge Frank’s philosophy. He filed a vigorous dissenting opinion. The ma-
jority opinion was written by Judge Clark, who from the beginning has been
a member of the Advisory Committee on the Rules for the Supreme Court,
speaking for himself and Judge Swan.
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(I may say parenthetically that Judge Clark evened up in the Arnstein
case by also filing a vigorous dissent in which he referred to Judge Frank’s
opinion in the Doehler case as “a novel method of amending rules of proce-
dure,” and added, “Worse still, it is ad hoc legislation, dangerous in the par-
ticular case where first applied and disturbing to the general procedure.™)

* Judge Frank’s dissent in the Madeirense case said the other judges were
wrong in holding it to be the duty of the defendant to file an affidavit in
contesting the summary judgment motion to explain away previous damaging
admissions as to the market price which governed the measure of damages.
He said:

“In other words, to induce discovery, my colleagues are using a
harsh rule on a motion for summary judgment. I think such a device is
improper. I favor liberal rules for discovery. But since it can be had
directly—by examination before trial, answers to interrogatories, and the
like—I see no reason for springing on the seller here an indirect method,
no excuse for employing a threat of summary judgment as a sort of rack
or thumb-screw to bring about disclosure of evidence. I think the ma-
jority opinion is unfair to the seller and creates an unfortunate precedent
improperly magnifying the power of a trial judge.”

So; we have from Judge Frank a philosophy that no matter how many
damaging admissions a party may have made, and even though they are set
forth by his adversary in the summary judgment papers, he is under no obli-
gation to controvert them in that proceeding.

Our Schreffler case, in which the Supreme Court denied certiorari, held
exactly the other way. The Avrick decision, however, appears to follow Judge
Frank’s theory, and to that extent is inconsistent with the Schreffler case.

The philosophies which are now gutter-fighting in the Second Circuit
may be epitomized thus:

Judge Frank’s school insists that although a motion fof summary judg-
ment is supported by, say, plaintiff's affidavit on the vital, dispositive issue,
and the adversary does not see fit to—or perhaps dare not—controvert it
under oath, nevertheless the entire case must go to the jury to see whether
it believes the plaintiff on the witness stand. In short, an adversary must not
be put under compulsion to deny what his opponent has stated under oath,
because, perhaps, by vigorous cross-examination ‘the jury may conclude that
the afhant is not worthy of belief. That was one of the reasons assigned by
Judge Frank in the Arnstein case.

Judge Clark’s school, on the other hand, feels that when a vital, dis-
positive matter is put in issue by affidavit, the adversary is under a duty to
deny or explain under oath, or suffer the consequences.

Lawyers in the Second Circuit are in a peculiar position. If their cases
are heard before a bench consisting of Judge Frank and either Judge Hand
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or Judge Chase, the law of summary judgments is one thing. On the other
hand, if Judges Clark and Swan comprise the majority, the law is quite
another thing altogether.

But they are in no greater dilemma than I am when I try to tell you
what the law on the subject is in the Tenth Circuit.

At all events, the summary judgment motion, though not granted in
full, requires the court to narrow the case to the actual issues it considers exist.

Rule 12(b), relating to dismissal for failure to state a claim, and 12(e),
relating to motion for judgment on the pleadings, have been amended so as
to permit, but not require, the trial court to allow matters outside the plead-
ings to be shown and considered, and to treat the matter as one for summary
judgment, allowing the parties all of the mechanics of the summary judgment

rule.
Discovery

Setting the stage for a summary judgement may not be so easy as it was
in our Schreffler case. It may be necessary to pry certain information from
your adversary and to obtain certain admissions, or to get a look at certain
documents or records in his possession or control, or in the possession or
control of persons not parties to the case.

It may be that you will need some clues to run down with a view to
developing competent, admissible evidence. Here is where the discovery
procedure comes into play.

The Supreme Court made it abundantly clear in Hickman v. Taylor, 67
S. Ct. 385, that a party has no vested right to withhold from his adversary
any relevant facts in his possession, whether obtained by him or his agents,
attorneys, insurers, or indemnitors in anticipation of litigation or in prepara-
tion for trial. (See De Bruce v. Pennsylvania R. Co., D. C. Pa.,, 6 F. R. D.
385.)

The court made it clear that in the ideal situation the parties would
come into court without a concealed fact between them. “No longer,” it
said, “Can the time-honored cry of ‘fishing expedition’ serve to preclude a
party from inquiring into the facts underlying his opponent’s case.”

In discussing discovery procedure, I shall also speak of the amendments
which go into effect this fall.

Discovery procedure serves four purposes:

1. Elimination before trial of all matters that on the face of the plead-
ings appear to present issues of fact, but concerning which there is, or at
least should be, no controversy.

2. To develop evidence admissible at the trial.

3. To ferret out information which may lead to the development of
evidence usable at the trial. It is unnecessary that the information sought
itself be cempetent and material, if it is relevant.
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4. To pry out everything possible as to the adversary’s claim or defense,

There has been considerable conflict in judicial decisions as to whether
the scope of examination under depositions, interrogatories and inspection
of documents and places and things is confined to matters which are per se
competent, material, admissible evidence. Gradually, however, the weight of
authority came to be that the sole test to apply is “relevancy,” assuming that
the matter inquired into is not privileged under some rule of testimonial ex-
clusion such as the attorney-client privilege or the privilege against self-
crimination. .

Such authority held that it was no valid objection that the matter in-
quired into called for hearsay as long as it might reasonably constitute clues
to evidence which would be admissible.

This point has been definitely settled by the amendments to the rules.
To rule 26(b), relating to depositions, has been added this provision: “It is
not ground for objection that the testimony will be inadmissible at the trial
if the testimony sought appears reasonably calculated to lead to the discovery
of admissible evidence.”

Rule 33, relating to interrogatories, has been amended to provide that
they may relate to any matters which can be inquired into under rule 26(b),
and rule 34, relating to discovery and production of documents, will provide
that any documents, papers, books, accounts, letters, photographs, objects, or
tangible things may be called for “which constitute or contain evidence re-
lating to any of the matters which are within the scope of the examination
permitted by rule 26(b),” and which are in the adverse party’s possession,
custody, or control.

Rule 30(b), relating to depositions on oral examination, provides for
the protection of parties and deponents against unreasonable practices, and
this protection is extended to interrogatories under rule 33.

Let me emphasize strongly once again that the evidentiary rules as to
competency and materiality have no application in the taking of depositions,
the scope of interrogatories, or the production and inspection of documents
and other things or the access to places.

“Relevant,” as used in the rules, does not mean “material and compe-
tent under the rules of evidence.” Engl v. Aetna L. Ins. Co., 2 Cir.,, 139 F.
(2d) 469.

Relevancy, as I have said, is the sole test as to non-privileged matters.

The Instruments of Discovery

The four principal weapons of discovery are: (1) depositions, (2) inter-
rogatories, (3) production of documents and inspection of places, and (4)
requests for admissions.

Under the rules as they now stand, speed in the employment of the
weapons of discovery has been hampered by the rules themselves in the case
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of depositions and requests for admissions, and by judicial fiat in the case of
interrogatories and of production and inspection, because none of them could
be used as of right until after answer had been filed.

Bills of particulars and other dilatery tactics were manna from Heaven
for defendants and instruments of torture to plaintiffs, especially in view of
the manifest reluctance of the courts to permit use of the weapons until the
case was at issue.

Many judges took the position that if a plaintiff did not have his case
completely proof-worthy before he commenced it, he was entitled to no more
consideration than the rules gave him as a matter of right after the case was
at issue.

Under the amended rules, however, everything is reckoned from the
date of commencement of the action. A party will have an absolute right to
take depositions 20 days, and serve interrogatories and requests for admis-
sions 10 days, from such date of commencement. As I have stated before, he
may file a motion for summary judgment 20 days after commencement of
the action, or at any time after his adversary has filed such a motion. -

Depositions

Depositions may be taken on either oral or written interrogatories. They
are by far the most valuable, although the most expensive, discovery weapon
for four reasons:

1. Unlike interrogatories and requests for admission, which are available
only against parties to the action, the deposition of any person, party or not,
may be taken.

2. Depositions permit a flexible and searching examination (cross-exam-
ination in case of adverse parties), shifting as the exigencies of the course of
examination demand.

3. Subpoenas duces tecum may be put to valuable use in connection
with them. This use is particularly valuable because rule 34, under which
production of documents, papers, and the like may be obtained, is limited to
parties, while the use of subpoenas duces tecum with depositions is not.

4. Subpoenas duces tecum, under the amended rule, will be obtainable
without order of court, while production under rule 34 is not. This will
change the burden of showing cause for obtaining the desired papers, which
at present is on the one desiring them, to a burden on the adverse party of
showing cause why such papers should not be used.

The scope of inquiry on deposition is as broad as is imaginable. The
examination may touch upon any matter, not privileged, which is “relevant™
to the claim or defense of the examining party or the claim or defense of any
other party. Thus it is not restricted to matter as to which the examining
party has the burden of proof, but may probe the adversary’s defenses or
claims.
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Depositions may be used either for the purpose of discovery, or for
evidence, or for both purposes.

The examiner may inquire into “the existence, description, nature, cus-
tody, condition and location of any books, documents, or other tangible
things.”

Inquiry may also be made as to “the identity and location of persons
having knowledge of relevant facts.”

Obviously, much of the matter developed may be hearsay or immaterial,
but, as I have said, that is no valid objection if the testimony sought is reason-
ably calculated to lead to the discovery of admissible evidence.

Again, it is not ground for objection that the examining party himself
has personal knowledge of the facts he is attempting to extract from the
witness. Knowledge is not, of course, necessarily proof, and the examiner
may wish to find out how and where to develop his proof. Moreover, he will
wish to know to what extent his adversary will admit certain facts.

The mere taking of a deposition does not make the deponent the exam-
ining party’s witness. But unless-the deponent is an adverse party, or an
officer, director, or managing agent of a public or private corporation or
partnership or association which is an adverse party, or unless it is done solely
for the purpose of contradicting or impeaching the deponent, the introduction
in evidence of all or any part of a deposition serves to constitute the deponent
the witness of the party offering the deposition.

Something that should be remembered in connection with the use of
depositions is that they are subject to the provisions of rule 43(b) that an
adverse party, or an officer, director, or managing agent of a public or private
corporation or of a partnership or association which is an adverse party, may
be called and be interrogated by leading questions and contradicted and im-
peached in all respects as if he had been called by the adverse party. In short,
he may be cross-examined with impunity.

Confusion still exists as to this, due no doubt to the difference between
the old practice on the law and equity sides of the court. In equity that right
did not exist, and the examiner was bound by the testimony of the witness.
At law it depended upon the state practice. In the Colorado state courts an
adverse party could be called for cross-examination by virtue of a statute, and
the procedure on the law side of the federal court, of course, followed that
practice.

We were told by one of the federal judges in Montana that he did not
believe in rule 43 (b) and would not enforce it in his court. We never got
the opportunity to change his mind.

Interrogatories

Interrogatories are governed by rule 33. They may, under the amended
rule, cover any matter that may be covered or touched upon by deposition,
but they are usable only against parties to the action.
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They are not so satisfactory as depositions for another reason, however,
because since they are served in written form, the adverse party has ample
time to prepare cautious and exact answers and seek and take advice without
the hazard of piercing cross-examination. Hence, evasion cannot be dealt with
readily. However, if the answers are unsatisfactory, they may be followed by
deposition, and this may lead to the impeachment of the witness through con-
tradictions developed -between studied answers and harried answers.

Interrogatories may follow depositions, or vice versa. Under the amended
rule, the number of interrogatories or sets of interrogatories to be served is
not limited except as justice requires to protect the party from annoyance,
expense, embarrassment, or oppression.

Under the amended rule, for the first time answers to interrogatories may
be used in evidence to the same extent and under the same limitations as may
depositions under rule 26(d).

Extended also is the requirement as to who may be called upon to answer
the interrogatories in case the adverse party is a public or private corporation
or partnership or association. Formerly, it was only an officer. Under the
amended rule, it may be an agent (and that is not limited to managing agent),
and it is further provided that. either the officer or the agent “shall furnish
such information as is available to the party.” This settles a long-standing
contention that the officer need give only information specifically known to
him.

Requests For Admission

The request for admission is a valuable weapon because you can state
the crux of your own or your adversary’s claim or defense in the form of
requiring him to admit or deny under oath, or state under oath why he cannot
truthfully admit or deny, the material things you believe to be true or untrue.

The significant thing about the working of this rule is that under any
other practice it required affirmative action on the part of the questioned
person to constitute an admission, while under this rule affirmative action on
his part to deny, or to explain why he cannot truthfully admit or deny it, is
imperative to prevent admission from being automatically and forcibly and
conclusively taken against him because of his very failure to deny or explain.
If he does not answer, or if his answers are insufficient to meet the request,
the requested facts are conclusively deemed to be true.
™ Remember that it is mandatory, in answering requests for admission, that
your denial or your explanation must be verified.

Under the amended rule, no longer may the adverse party file an objec-
tion to some of the requests and then sit back until such objections are passed
on. He now will have to answer the remaining requests within the allotted
time. No longer will he be permitted to deny in toto a particular request be-
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cause he knows a part of it can be denied, although he is aware that another
part is true. He will now have to specify so much of the request as is true, and
deny only the rest.

Admissions are admissible and binding only in the particular action. They
cannot be used against the admitter for any other purpose or in any other
place.

Under the amended rule, objections to requests must be filed within the
time specified for answering them, or such objections will be waived.

Many lawyers mistakenly think that requests for admissions may go only
to the genuineness of documents or of facts stated in those documents. This is
erroneous. They may relate to any relevant facts whatever. The amended
rule makes this clear, although the courts had already so held. Smyth v. Kauf-
man, 2 Cir., 114 F. (2d) 40.

Let me repeat that the trial court is given ample power under rule 30(b)
to protect adverse parties against harassment and unfairness of any kind in
the matter of depositions, and that this protection is extended by the amend-
ments to interrogatories and demands for production and inspection.

Conclusion

Every case should be eyed with a view to summary judgment. Analysis
may, of course, show that it is impossible to eliminate all controversial issues,
but in any event, by thorough use of the discovery procedure and the motion
for summary judgment, you probably can dispose of a great part of your case
before trial.

(Note: in Schreffler v. Bowles, 10 Cir., 153 F. (2d) 1, Avrick v. Rock-
mont Envelope Co., 10 Cir., 155 F. (2d) 568, and Dochler Metal Co. v.
United States, 2 Cir., 149 F. (2d) 130, note 6, will be found cited the prin-
cipal cases on summary judgment.)

Certified Shorthand Reporters
By C. P. GEHMAN*

In 1929 there was added to the statutes of Colorado an act the avowed
purpose of which was to “encourage proficiency in the practice of shorthand
reporting as a profession; to promote efficiency in court reporting and to
extend to the courts and to the public generally the protection afforded by a
standardized profession, by establishing a standard of competency for those
engaged in it.”

The act had the merit that the moderate amount collected as examination
fees bore all the expenses in connection with it. As a matter of fact the
members of the board of examiners generally go into their own pockets for

*Of the Denver bar; court reporter.
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