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WILLS-EXECUTION-Wagner vs. Heldt-No. 12868-Decided October 23, 1933--Opinion by Mr. Justice Campbell.
What purports to be the last will of Hans Heldt was admitted to
probate by the County Court. Petition was filed to set aside the probate and on hearing, petition was dismissed and case appealed to District Court and District Court denied probate for want of proper execution.
1. Our statute in regard to wills provides that in addition to the
signing or acknowledgment, that the testator shall, in the presence of
the witnesses, declare said writing to be his last will and testament and
said witnesses, at his request, in his presence and in the presence of each
other shall attest the same by subscribing their names thereto.
2. Where there is no evidence tending to show that the testator,
either by words or by conduct, declared the writing in question to be
his last will and testament, or that he even knew that the instrument
in question purported to be his will, and the testimony is conflicting
as to the other provisions that go to make up a proper attestation of
subscribing witnesses to a will, such a will is not entitled to probate.Judgment affirmed.
FORCIBLE ENTRY AND DETAINER-FAILURE TO FILE BOND-Smith

vs. Schreiber-No. 13360-Decided October 23, 1933--Opinion
by Mr. Justice Burke.
These parties appeared in reverse order in the trial Court. Schreiber
sued John Smith in County Court to recover possession of real estate.
Emma Smith, alleging that she owned the real estate and was entitled
to possession, moved to be made a party, and Smith disclaimed. Emma
Smith was made a party, trial had and Schreiber had judgment.
The Smiths appealed to the District Court, giving an appeal bond
in the sum of $500.00 as ordered and Schreiber moved to dismiss for
failure to file the additional bond required for payment of use and occupation pending appeal. The Court dismissed the action.
1. Our statute provides that when the judgment in the trial
Court is for possession in forcible entry and on detainer, an additional
bond, conditioned for payment for use and occupation pending appeal,
must be given.
2. Where no forcible entry is claimed but unlawful detainer is
claimed a failure to give such additional bond is fatal to the appeal.
3. The facts alleged in the complaint clearly bring this action
within the unlawful detention statutes, and the additional bond on
appeal was indispensable.-Judgment affirmed.
54

DICTA
STATUTE-REPEAL-REVIVAL-" MAJORITY"

DEFINED-APPOINT-

MENT OF OFFICERS IN CITIES OF THE SECOND CLASS-People

ex rel. Saunders vs. Hendrick-No. 13355-Decided November
6, 1933--Opinion by Mr. Justice Butler.
G. L. 1877, Sec. 2667 (C. L. '21, Sec. 9171) provided that in
all cities the appointment of all officers, such as city attorney, should
be by a majority vote of the whole number of members of the council.
By various subsequent acts which repealed all acts and parts of acts
inconsistent therewith it was provided that in cities of the second class
such officers should be elected by the qualified electors of the city. These
in turn were repealed by subsequent acts again providing for appointment of such officers by the city council but not specifying the majority
necessary to appoint, the latest such act being S. L. '33, p. 880. Respondent was appointed to succeed relator as city attorney of a city of
the second class by a majority vote of those members of the council
present but not by a majority of the whole number of members of the
council. Relator brought quo warranto, and elected to stand on his
demurrer to respondent's answer.
1. G. L. 1877, Sc. 2667, repealed by later acts inconsistent
therewith.
2. Repeal of a repealing act does not revive the original act.
3.
Where no specific majority is required, all that is necessary is
a majority vote of those voting, there being a quorum present.
4. In cities of the second class, officers need not have a majority
vote of the whole number of members of the council for a valid appointment.-Affirmed.
INSURANCE - REINSURANCE - CONSTRUCTION OF STATUTES RIGHT TO WITHDRAW DEPOSIT MADE WITH INSURANCE COM-

MISSIONER-Cochrane, as Commissioner of Insurance vs. Pacific
States Life Insurance Co. et al.-No. 13069-Decided November 6, 1933-Opinion by Mr. Justice Campbell.
The policies of one life insurance company were reinsured by another life insurance company, which then succeeded to all the business
and assets of the reinsured company. Both companies had deposited
the necessary securities with the Colorado Commissioner of Insurance
as required by Secs.. 2481 and 2495, C. L. 1921. The second company
then sought an order of court, under Sec. 2481 as amended by Sec. 4,
Ch. 117, S. L. 1925, authorizing the withdrawal of the securities deposited by the reinsured company.
1. The amendatory act of 1925 is not applicable here since the
reinsured company had issued policies prior to the passage of the 1925
act.
2.
The policy holders of a reinsured company cannot, without
their consent, be deprived of their vested right to have the fund, estab-

DICTA
lished under the provisions of the original act, held as security for the
payment of their policies.-Judgment reversed with instructions to dis-

miss the petition.
LIENS-LIEN OF BANK COMMISSIONER ON REAL ESTATE-VALIDITY

-Fleming vs. McFerson-No. 13038-Decided November 6,
1933--Opinion by Mr. Justice Butler.
McFerson, as Bank Commissioner, was in possession of failed bank
and filed a lien against real estate of Campbell, a stockholder. While
real estate was in Campbell's name, he held mere naked legal title and
Fleming was real owner. Lower court sustained lien.
1. While the act of 1923, giving Commissioner a lien upon the
real estate of any stockholder of a failed bank, a stockholder cannot
escape liability for such lien, because he is not the actual owner of the
real estate, so long as it stands of record in his name and Bank Commissioner has not notice of secret ownership in someone else.
2. The rights acquired by a bona fide purchaser of real estate
without notice of an unrecorded deed, are not measured by the actual
interest of the seller in the land, but rather by his apparent interest.
3. The Bank Commissioner's position is similar to that of a
bona fide purchaser.
4. Such Act of 1923 does not deprive the owner of real estate
or property without due process of law. The fact that such act attempts to create a lien upon the mere filing of the lien statement, without any preliminary notice or hearing, or provides no method for foreclosure, does not invalidate the act.-Judgment affirmed.

ELECTIONS

-

QUALIFICATIONS

OF VOTERS

-

INMATES

OF POOR

HouSE-Israel vs. Wood-No. 13297-Decided November 6,

1933--Opinion by Mr. Justice Butler.

Israel and Wood were rival candidates for sheriff and Wood was
declared elected by two votes and on contest in County Court vote was
sustained. Five votes were cast by inmates of County Poor House.
There was no actual evidence introduced of place of residence.
1. Under Sec. 4, Art. 7, of our constitution, no person shall be
deemed to have gained a residence by reason of his presence * * *
while kept at public expense in any poor house.
2. If just prior to their becoming such inmates, the voters had
a bona fide residence in the precinct in which such poor house is located,
they did not lose their residence.
3. But their presence in such poor house, as public charges,
raised a presumption against their right to vote in said precinct, and it
requires evidence to overcome that presumption.-Judgment reversed

and remanded for evidence on residence.

DICTA
EVIDENCE-SUFFICIENCY OF-FORCE OF DEPOSITIONS IN APPELLATE COURT-Gianella vs. Haffner-No. 12785-Decided No-

vember 6, 1933--Opinion by Mr. Justice Burke.
Suit below for an accounting. Part of testimony was oral and
part by depositions. Plaintiff prevailed and defendants assigned error
(1) overruling demurrer, (2) admission of evidence, (3) insufficiency
of evidence.
1. Since assignments (1) and (2) are not argued, and no merit
in them, they will not be considered.
2. Where substantially all the material evidence is by depositions,
the appellate court is as well qualified to pass upon its weight as the
trial court and will do so.
3. Where the larger part of the evidence is oral, the rule is modified only as to that portion presented by depositions or writings.
4. Where proof of a particular fact depends upon depositions,
the appellate court will not be bound by the rule that the findings of
the trial court on conflicting evidence will not be disturbed.
5. Where the evidence concerning a particular issue is partly oral
and partly by depositions, the general rule is abrogated only pro tanto.
-- Judgment affirmed.
Vs. Yamuchi -No. 12999-Decided November 6, 1933--Opinion by
Mr. Justice Campbell.
Plaintiff sued below for judgment, claiming fraud and deceit in
that she entrusted defendant with collection of certain moneys on life
insurance policy of her deceased husband, and that he only collected the
face of policy, whereas she was entitled to double that amount by reason
of accidental death, and that after she discovered the deceit, she was
compelled to expend sums in collecting it and lost the interest on it.
Plaintiff recovered below.
1. Where briefs are submitted upon application for a supersedeas and supersedeas denied and thereafter the same typewritten briefs
are printed for the final hearing, the court ought not to be put to the
duty of re-examining the case, but they did it in this case, nevertheless.
2. Where the evidence upon which a jury renders a verdict is
conflicting, the appellate court will not examine the sufficiency thereof
if there is any evidence to support the verdict.--Judgment affirmed.
FRAUD AND DECEIT--SUFFICIENCY OF EVIDENCE--Otsuki

vs. People-No. 13362-Decided November 6, 1933--Opinion by Mr.
Justice Hilliard.
Defendant below was convicted of robbery and assigns error (1)
overruling motion to quash information, (2) insufficiency of evidence,
ROBBERY--SUFFICIENCY OF EVIDENCE-EXHIBITS--Rowan

DICTA
(3) failure of court on own motion to instruct jury to disregard an
exhibit (gun) not introduced.
1. In robbery, the value of the thing taken is not the essential
part, but in the manner of the taking.
2. It is not necessary in the information to charge the value of
the property.
3. Where in the information the description of the money taken
does not state that it was money of the United States or that it was
money but describes it as "$49.81" the court will take judicial notice
that it is money and that it has value.
4. Where a gun is marked as exhibit by District Attorney but
not offered in evidence and the defendant fails to ask the court to instruct the jury to disregard it, it is not error for the court to refuse
on its own motion to give such instruction.
5. Evidence examined and held sufficient.--Judgment affirmed.
CONTEMPT-JURISDICTION-HOLDING UNDER ACT OF CONGRESS-

Martin Blanc vs. The People of the State of Colorado, Ex Rel. J.
A. Wilcoxson-No. 13346-Decided November 13, 1933Opinion by Mr. Justice Hilliard. En Banc.
Respondent, Blanc, on motion of relator, was found guilty of
contempt of court for using cattle land for sheep grazing. The court in
another case had adjudicated the land used by respondent as cattle land
and not sheep land.
Respondent, by answer, set up that he had entered the land where
he grazed his sheep and which had been adjudicated cattle land, under
the stock raising homestead act and was residing there. Relator denied
that respondent was a qualified entryman and alleged that he was not
acting in good faith, that he had done what he had done with reference
to the entry merely as a pretext for using the land to graze his sheep.
The evidence showed the applications for homesteading in the
proper government offices together with the protests of relators and final
action had not been taken by the government.
In this state of the record the trial court found respondent in contempt and fined him $300 and committed him until he paid.
The contempt finding was unwarranted, as respondent's possession is under an act of Congress.-Judgmentreversed and the trial court
is instructed to discharge the respondent.
AGENCY-REAL ESTATE BROKERS--COMMISSIONS--Conway Bogue
Realty and Investment Co. et at. vs. John T. Burch and Donald
J. Burch, Co-partners--No. 12697-Decided November 13,
1933--Opinion by Mr. Justice Butler.
Defendants were the owners of a certain residence property which
they had listed for sale with the plaintiffs and with several other real
estate brokers. Plaintiffs admit that they did not have the exclusive
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agency on the house. Defendants also had their own "For Sale" sign
on the house during all of the time involved.
Plaintiffs showed one Bigelow several other properties, in the
course of which they stopped in front of the house herein involved, and
plaintiffs then showed Bigelow the house from the outside, the door
being locked, told him the price, and claimed that they told Bigelow
the encumbrances oan the house were cleaned up so that a deal could be
made. Plaintiffs made no further effort to sell the property and had no
further contact with Bigelow, who testified that he got the impression
from plaintiffs that the house was so heavily involved with encumbrances that no deal could be made.
Three weeks later Bigelow and his wife drove by the house and
found defendants' own sales agent, who showed them through the
house next door and suggested that they look at the house in question
and also another house. Bigelow, having looked at both houses, came
back to defendants with a proposition regarding the house in question.
Negotiations were carried on and arrangements were made to take care
of liens on the property, which in fact had not been cleared up, and a
deal was made.
Plaintiffs, learning that a deal was about to be made, demanded a
commission, which was refused. In the trial court plaintiffs were given
a verdict for a commission.
Held: The verdict and judgment are unsupported by the evidence. Defendants remained neutral between rival agents and also reserved the right to sell. The evidence showed that defendant's own
agent, and not plaintiffs, was the efficient and procuring cause in bringing about negotiations and deal with Bigelow.-Judgment reversed.
NEGLIGENCE-INSTRUCTIONS-RIGHT

OF WAY-EVIDENCE-An-

drus vs. Hall-No. 12916-Decided November 13, 1933--Opinion by Mr. Justice Burke.
Defendant in error recovered judgment by reason of husband's
death caused by negligent driving of son of plaintiff in error. Plaintiff in error's son approached an intersection to the right of the deceased,
but said approach was made at a very high rate of speed on the part of
the son. The deceased was driving at a slow rate of speed. The Court
found that the son was violating the law as to speed and control of car.
1. A driver cannot be required to yield the right of way when
his inability to know and act is chargeable to the lawless conduct of him
who claims it.
2. Where statements regarding insurance company are elicited
from the defendant's own witness, he cannot thereafter complain that
mention of insurance company was injected into the case.
3. Evidence tending to deny inference of physical disability is
properly admitted, and argumentative instructions thereon are properly
denied.--4udgment afflrmed.

DICTA
DEATH-DAMAGES FOR WRONGFUL DEATH-DISTINCTION BETWEEN SECTION 6302 AND 6303, C. L. 1921 -Friedrichs vs.

Denver Tramway Corporation--No. 1315 0-Decided November
20, 1933--Opinion by Mr. Justice Bouck.
The husband of the plaintiff was killed in a collision between his
automobile and a street car of the defendant. While plaintiff was
introducing her evidence defendant moved to require her to elect
whether she would proceed under C. L. 1921, section 6302, the penal
section, or section 6303, the compensatory section. She elected to stand
on section 6303 and defendant moved for dismissal. Dismissal
granted.
1. The dismissal below was granted on the theory that section
6303 does not apply to common carriers. This was based on a dictum
in 6 C. 498.
2. A common carrier may be properly sued under either section.
3. If this were not so certain forms of negligence on the part
of a common carrier, which are clearly not within the narrow limits of
section 6302 could cause death without incurring any liability whatever, though any other kind of corporation would under the same conditions be held responsible under section 6303. The legislature never
intended any such result.-Judgment reversed.
OF FRAUDS-Ward vs. Ward-No.
12921-Decided November 20, 1933--Opinion by Mr. Justice
Butler.
Ward sued Ward as trustee and Cowell as administrator under
the will for damages, claiming that decedent failed to perform a contract to devise and bequeath certain property. The plaintiff alleged that
in 1892 and thereafter he advanced money to his father, decedent, assisting him to establish and conduct a furniture business under a contract that his father would either devise and bequeath to him not less
than one-fourth of his real estate and personal property or bequeath to
him an amount of money not less than one-fourth of the total value of
his estate, all of which was verbal. The father failed to perform and
bequeathed him $1.00 only. The value of the estate left was $600,000.00.
Court below shut out verbal agreement on account of statute of
frauds. Entered judgment for defendants.
1. A contract to devise land is within the statute of frauds,
whereas a contract to bequeath money is not.
2. Where the contract is to devise and bequeath not less than
one-fourth of all real estate and personal property of which he might
die seized or to bequeath to him an amount of money equal to not
less than one-fourth the value thereof, such contract is divisible and
while unenforceable as to the real estate, under the statute of frauds, is
enforceable as to the personal property. The statute of frauds does not
bar the suit.---udgment reversed.
WILLS--DAMAGES--STATUTE

PUBLIC SPEAKING CLASSES
For Busy People, by

E. H. BAXTER RINQUEST
One of the greatest assets for the lawyer is, that he can speak with
authority-without forcing or straining his voice.
To have something
to say, and to know how to say it, is most Important.

Call Prof. Rinquest for an Appointment

KEystone 1954

JULIUS VON TOBEL
Certified Public Accountant
Practicing Under the Firm Name of
John B. Geijsbeek and Company

404 Chamber of Commerce Bldg.

DENVER

QUICK SALARY LOANS
On Your Own Note - No Security - No Endorsers
CHATTEL LOANS on Household Goods, Musical Instruments, Autos,
etc. Strictly Confidential.

Colorado Industrial Bank
941 Gas and Electric Building-TAbor 3304
J. D. TREECE, President
(Has Over Twenty-One Years of Continuous Loan Service In the Gas & Electric Bldg.)

Whitehead & VogI

We Specialize in

Specialists in

BRIEFS and

Patent, Trade Mark and
Copyright Practice
Suite 806 Patterson Building
Phone MAin 4138

ABSTRACTS

Clark Quick-Printing Co.
1332-34

Lawrence St.
KEystone 4920
DENVER

TRUST BANKING
for

Corporations and Individuals
Services to Corporations
Trustee under Corporate Mortgages
Depository for Protective Committees . .
Transfer Agent and Registrar for Corporate
Stock .
Miscellaneous Fiscal Agencies.
1'

f

Services to Individuals and Families
Executor and Administrator of Estates .
Trustee under Wills . . Trustee of Living
Trusts and Life Insurance Trusts . . . Safekeeping of Securities.
f

f

f

Escrows

BUSINESS SERVICE FOR BUSINESS MEN
AND WOMEN AND THEIR COUNSEL.

THE UNITED STATES NATIONAL BANK
THE AMERICAN NATIONAL BANK
THE DENVER NATIONAL BANK
THE COLORADO NATIONAL BANK
THE INTERNATIONAL TRUST COMPANY
.1

THE FINEST IN THE WEST

BEAUTIFUL

FAIRMOUNT

The Perpetually Cared for Cemetery
Established and dedicated in 1890-Area 560 Acres-Over 15.000 family lot owners, among
whom are numbered Colorado's foremost citizens-This silent city now has nearly
48.000 sleeping beneath its hallowed shade-A Perpetual Care Fund which safeguards
and assures present and future care now amounts to over

One-third Million Dollars
An invitation is cordially extended to visit the new

FAIRMOUNT

MAUSOLEUM

THIS MASTERPIECE OF CLASSIC BEAUTY IS A CREDIT TO ANY COMMUNITY
For Further information, write or telephone
WILFORD T. SHAY, Secretary
515 SECURITY BUILDING, DENVER

We are pleased to announce
the opening of a branch office
of the
AMERICAN APPRAISAL
COMPANY
in the Exchange Building,
Denver.
F. H. PROUTY
W. L. PROUTY
Appraisal Engineers
Representatives

PHONE MAIN 0275

Carney Hartley
Mechanical Consulting
Engineer
Industrial and Mechanical
Investigations
Reports

200 Wilda Bldg. MA. 5729

INVESTMENTS
Local and Unlisted Stocks and Bonds
BOUGHT-SOLD-QUOTED

REECE & CO., Ltd.
503 First National Bank Bldg.

TAbor 6846

The New Master Tire & Battery Service
TAbor 2209

777 Broadway

FEATURING Kelly-Springfield Tires. National Batteries, Cities Service Gasoline and
Motor Oils. Penn Fargo Motor Oil. PowerLube Motor Oil. Pennzoil Motor Oil and
Specialized Lubrication-Certified Brake Service-Accessories.
PHONE TABOR 2209 for Immediate Service-We Call for and Deliver Your Car

ART MALNATI

JOHN TAGGART

Phone KE. 0241
Prompt Service

IN THE HEART OF THINGS

SYMES
BUILDING

WHEN YOU NEED
Books of Record
Minute Books
Stock Certificates
Loose Leaf Books
Office Supplies
Filing Equipment
Book Cases
Steel Shelving
Office Furniture
Picture Framing

FIREPROOF

A Step Ahead In:
Elevators . .

COMPLETE
OFFICE OUTFITTERS

Service . . .

Law Library
CORNER. 64 AND STOUTof

Sixteenth Street at Champa

Denver

GOLD

SEALS

LABEL

STOCK CERTIFICATES
0

RUBBER STA&MPS-

SA.CUS
1543 ILARIMER
MAin 2266

MINUTE BOOKS

-LAW

LOR
1622 STOUT
IlAIn 6300

