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CRIMINAL LAW-RECEIPT OF DEPOSIT A CRIME-WHEN--Cole et

at. vs. The People-No. 13174-Decided January 7, 1933--Opinion by Mr. Justice Butler.
I.
Defendants were convicted under the statute which makes it a
crime for any officer, director or employee of a bank to receive or to
assent to the reception of a deposit of money by the bank with the
knowledge of the fact that the bank is insolvent.
II.
Objections to the conviction are:
(a) The contention that the act in question is void because it
creates a new felony and that that subject is not mentioned in the title
is untenable. "The word 'subject' as used in the constitution signifies
the basis or principal object of the act. * * * Any matter or thing
which may reasonably be said to be subservient to the general subject
or purpose will be germane and properly included in the law, and the
law will not, by reason of such inclusion, be rendered unconstitutional
as embracing more than one subject. * * * The penal provision in
the act * * * is germane to the general subject expressed in the title."
(b) The contention that a new crime can be created only by
amendment of the criminal code and that the act in question does not
purport to amend the criminal code is without merit.
III.
The contention that the information is "too uncertain, inconsistent and repugnant to inform the defendants of the nature and cause of
the accusation or to support a judgment" because the information
charges two separate and distinct crimes,
1. Receiving a deposit with knowledge of the bank's insolvency;
2. Larceny,
is not sound. The allegation of larceny has no proper place in the information, but its insertion did not tend to prejudice the substantial
rights of the defendants on the merits, and, therefore, is no ground for
the reversal of the judgment.--Judgment affirmed.
CRIMINAL LAW -FRAUDULENTLY
OBTAINING MONEY CHECK
CASHED OUT OF STATE--JURISDICTION-Updike vs. People-No.

12989-Decided January 7, 1933-En banc--Opinion by Mr.
Chief Justice Adams.
1. In a prosecution for fraudulently obtaining "$5,000.00 of the
personal property, goods, chattels and monies" of complaining witness,
proof was that the thing obtained was a check of said amount, mailed
by witness in Colorado to defendant in Idaho and deposited there by

156

DICTA

defendant as a cash item. Although the information made no specific
reference to a check, there was no variance between allegation and proof.
2. The crime was committed where the check was fraudulently
obtained, not where it was cashed for money or otherwise disposed of;
and, for purposes of jurisdiction, deposit of the check in the mails was
a delivery to defendant. Endorsement of the check by defendant in
another state, and endorsement by successive banks, had no bearing on
the question of jurisdiction or venue.
3. Courts of this state had jurisdiction to try the offense, even
though the fraudulent representations were made from out of the state,
the injury having been done here.
Mr. Justice Butler, with whom Mr. Justice Campbell and Mr.
Justice Hilliard concurred, dissenting:
1. The crime of obtaining property by false pretenses is committed where the property is obtained by defendant. The money for
the check was obtained by defendant out of this state. Consequently,
the crime of obtaining money by false pretenses was not committed in
Colorado and the trial court had no jurisdiction.
2. The court rejected evidence offered for the purpose of proving
that defendant had deposited the check in his Idaho bank as a cash item,
and not merely for collection. Such ruling was error, because that evidence showed that the check was collected by the bank as owner, not
as agent for defendant, and that defendant had obtained the money in
Idaho, not in Colorado.-Judgmentaffirmed.
DIVORCE-ALIMONY-MODIFICATION-Neuhengen vs. NeuhengenNo. 13216-Decided January 16, 1933--Opinion by Mr. Justice
Hilliard.
1. At the time divorce decree was entered, husband and wife
entered into a voluntary agreement with respect to payment of alimony,
approved by the court, whereby husband was to pay $50 per week for
alimony and support of minor child. Thereafter at successive hearings
the payments were reduced from time to time, the final reduction being
to $100 per month. Husband had remarried.
2. In exercising jurisdiction to modify a decree for payment of
alimony, court should proceed with caution, and unless it clearly appears that the order of which modification is sought is no longer fair
and just, the application should be denied.
3. Where the evidence shows that the husband was earning approximately $300 per month, an order modifying payments of alimony
and support of child to $100 per month is unreasonable, and an order
making such reduction should be set aside.--Judgment reversed.
WITNESSES--EXAMINATION OF ADVERSE PARTY UNDER STATUTEWHERE PROPER-TRIAL OF ACTION DEFINED--EXAMINATION
BEFORE NOTARY PUBLIC DISTINGUISHED-May Taylor et al. vs.
Frank N. Briggs et al.-No. 12937-Decided January 7, 1933Opinion by Mr. Chief Justice Adams.
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1. Plaintiffs were adjudged guilty of contempt of court for their
refusal to comply with an order of court to submit to cross-examination
as adverse parties before a notary public in response to a subpoena duces
tecum issued by the notary. Plaintiffs had objected to the procedure on
the ground that Section 6570 of the Compiled Laws of 1921, authorizing cross-examination of an adverse party to a suit "upon the trial
thereof" did not authorize such an examination before a notary public.
2. Section 6570, Compiled Laws of 1921, does not authorize
compulsory cross-examination of an adverse party before a notary
public.
3. The taking of a deposition before a notary public is not the
trial of an action or proceeding referred to in Section 6570, Compiled
Laws 1921.--Judgment of contempt reversed, cause remanded with
instructions.
APPEAL AND ERROR-Docketing case after expiration of year-Roqers
vs. Pihlstrom-No. 13206-Decided January 23, 1933--Opinion
by Mr. Justice Hilliard.
1. Judgment was entered in the court below November 6. 1930.
Case was docketed on error in the Supreme Court November 10, 1932.
2. Under rule 18 proceedings in error must be brought within
one year after rendition of judgment in the court below.
3. Motion to dismiss writ of error held good.-Proceedingsdismissed.
WATER RIGHTS-SELF-REGISTERING DEVICES-INSTALLATION COMPELLED WHEN--ORDERS OF STATE ENGINEER-NO. 12736-

Hinderlider et at. vs. Everett et al.-Decided January 23, 1933Opinion by Mr. Justice Campbell.
1. The statute of 1929 providing that water users, upon orders of
the State Engineer, shall install self-registering automatic gage height
recording instruments, and maintain them at their own expense, and
which also provides for appeals from the orders of the Engineer to the
District Court, is constitutional and expressly provides for due process
of law.--Judgment of the District Court reversed.
CARRIERS-BY MOTOR VEHICLE-PRIVATE CARRIER WHEN-CONSTRUCTION OF ACT-No. 13108-Bushnell v. The People-De-

cided January 30, 1933-Opinion by Mr. Justice Moore.
1. The statute of 193 1 regulating public and private motor carriers, distinguishing between them, providing for fees and taxes and
classifying the types of private carriers is held constitutional.
2. The statute defines a Class A Private Carrier as one which
operates over "substantially regular or established routes or between
substantially fixed termini." It is contended that this provision makes a
common carrier out of a private carrier through legislative fiat. The
contention is unsound. The act provides, "nor shall anything herein
contained be construed or applied so as to compel a private carrier by
motor vehicle to be or become a common carrier." Other acts which
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have been held unconstitutional have excepted some type or types of
business from compliance, and were thereby discriminatory. This is not
the case with the Colorado act. "The various classifications so made are
reasonable and not arbitrary. If these acts be so administered as to deny
any motor vehicle operator his rights under the law, the courts are
always open to redress such wrongs. "---Judgment affirmed.
Ludlow v. The People-No. 13140-Kimble v. The People--No.
13141-McDill v. The People-No. 13159.
These above cases are companions to the Bushnell case, all involving the same point. The McDill case was based upon a different
set of facts, thereby distinguishing it. The application of the law
is, however, the same.
N. B.: These opinions were all handed down by Mr. Justice
Moore, all decided Jan. 30, 1933.
INSURANCE-ACCIDENT POLICY-OCCUPATIONAL USE OF EXPLOSIvES-DENIAL OF LIABILITY-Loyal Protective Insurance Co.

v. Huffington-No. 13229-Decided January 30. 1933--Opinion by Mr. Justice Burke.
1. An accident policy provided that no payment should be
made to insured for injury while engaged in the "occupational use of
explosives." Insured, a farmer, usually removed rocks from his fields
by hauling, but on rare occasions was compelled to resort to blasting.
While so engaged, he was injured by a dynamite charge. Such use of
explosives was held not to be occupational, but was occasional and
incidental, and pertained to another occupation for which recovery was
authorized by the policy.
2. Denial of liability by an insurer, on a ground other than
want of notice, proof of loss, or premature suit, waives the right to
insist upon such requirements.--Judgment affirmed.
MUNICIPAL

CORPORATIONS-LIABILITY

OF CITY

FOR INJURIES-

City of Pueblo vs. Sinclair-No. 12879-Decided February 14,
1933-Decided by Mr. Justice Campbell.
Mrs. Sinclair sued the City of Pueblo to recover a judgment for
injuries she sustained in falling into a hole in one of the public streets.
The jury's verdict in her favor for $2150 was upheld by the trial Court
and judgment entered against the city.
1. The evidence does not show any prejudice on the part of the
jury or that the verdict was excessive or the result of bias or prejudice.
2. The instructions of the Court to the jury were evidently fair.
3. Upon the question of notice to the city of the alleged unsafe
and dangerous condition of the street prior to the accident, there was
evidence tending to show that the hole had been there for a number
of weeks before the accident occurred. It was proper to submit this
question to the jury on the question of opportunity to remedy the
same.--Judgment affirmed.
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